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PREFACE. 


This Supplement has been prepared by I. W. Choate, Esq., of the 
Helena Montana bar, the compiler of the Revised Codes of Montana of 
1921, which is the official codification of the laws of that state. 

The work follows the general plan and arrangement of the 1921 
Codes, preserving the same division into Parts and Chapters with the 
use of the decimal system for the numbering of new sections. 

The Supplement contains all the permanent legislation found in 
the Session Acts of 1923; 1925 and 1927 now in force and effect. 

It is fully annotated to the decisions of the Supreme Court of Mon- 
tana as well as the Federal Reports construing or citing the sections of 
the Revised Codes of 1921 and subsequent session laws. 

: The annotations cover Volumes 59 to 77, inclusive, of the Montana 
Reports and continue to date those in the 1921 Code. 

The history of each section is indicated with the use of the same 
abbreviations as in the 1921 Code. Also following the index, is a table 
of comparative sections from which the location in the Supplement of 
any session act can readily be found. 

March, 1928. 
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CONSTITUTION OF THE STATE OF MONTANA. 


ARTICLE III. 
DECLARATION OF RIGHTS. 


Section 1. 


Cited in State ex rel. Corry v. Cooney 
et al., 70 Mont. 355, 360, 225 Pac. 1007; 
Bignell et al. v. Cummins, 69 Mont. 294, 
301, 36 A. L. R. 634, 222 Pac, 797; State 
ex rel. Mills v. Stewart, 64 Mont. 453, 
461, 210 Pac. 465. 


See. 2. 


Cited in State ex rel. Corry v. Cooney 
et al., 70 Mont. 355, 360, 225 Pac. 1007; 
Tax Commission Case, 68 Mont. 450, 473, 
219 Pace. 817. 


For text treatment of this subject see 
vol. 5 Cal. Jur. 722. 


See. 3. 


Section 4482, requiring the contract 
for county printing to be let to a news- 
paper published in the particular county 
continuously for a period of one year 
preceding its letting, is not void as in 
contravention of this section and section 
27 of this article, as denying to the 
county the right to contract and depriv- 
ing it of its property without due process 
of law. State ex rel. Woare v. Board 
of Commrs., 70 Mont. 252, 225 Pac. 389. 

Cited in State v. Johnson, 75 Mont. 
240, 252, 243 Pac. 1073; Gas Products Co. 
v. Rankin, 63 Mont. 372, 388, 24 A. L. R. 
294, 207 Pac. 993. 


For text treatment of this subject see 
vol, 5 Cal. Jur. 722 et seq. 


See. 4. 


This section of the state constitution, 
guaranteeing the free exercise and enjoy- 
ment of religious profession and worship, 
is not in conflict with any provision of 
the federal constitution, and such pro- 
vision cannot be invoked as a protection 
against legislation enacted by chapter 22, 
Laws of 1923, prohibiting the unlawful 
possession of peyote (a narcotic), under 
the claim that the drug was possessed 
for use by members of a church to 
‘which defendant belonged, for sacra- 
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mental purposes. State v. Big Sheep, 
75 Mont. 219, 243 Pac. 1067. 


For text treatment of this subject see 
vol. 5 Cal. Jur, 724. 

Religious belief as affecting crime of 
bigamy, note, 24 A. L. R. 12387. 

Sectarianism in schools, note, 20 A, L. 
R. 1351. 


See. 6. 


The provisions of the fourteenth 
amendment to the constitution of the 
United States, and of sections 6 and 7 
of this article, to the effect that no 
person may be deprived of his liberty 
without due process of law, have no ap- 
plication to the case of one detained in 
quarantine because affected with a dan- 
gerous communicable disease. In re 
Caselli, 62 Mont. 201, 204 Pac. 364. 

Cited in Giebler v. Giebler, 69 Mont. 
347, 353, 222 Pace. 436; Davenport v. 
Davenport, 69 Mont, 405, 411, 222 Pae. 
422. 


See. 7. 
The provisions of the federal and state 
constitutions relative to unreasonable 


searches and seizures being but limita- 
tions upon the powers of the respective 
governments, either government is re- 
sponsible only for the wrongful acts or 
omissions of its own officers; hence where 
one charged with the violation of the 
liquor law complains of illegal acts done 
by federal enforcement officers under a 
federal search-warrant over whom the 
state has no control, his rights are de- 
terminable by a reference to this section 
of the state constitution and not under 
the provisions of the fourth amendment 
to the United States constitution. State 
v. Gardner, 77 Mont. 8, 249 Pac. 574. 
“Probable cause” in the sense it is 
employed in this section, of the state 
constitution and in the liquor law with 
relation to the issuance of search-war- 
rants, is knowledge of facts, actual or 
apparent, strong enough to justify a rea- 
sonable man in the belief that he has 
lawful grounds for believing that the 
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law is being violated. State v. Gardner, 
74 Mont. 377, 240 Pac. 984. 

The constitutional guaranty against un- 
reasonable searches and seizures extends 
only to one’s person, papers, home and 
effects; hence defendant’s contention 
that trespass by an officer upon his land 
so near to an outbuilding in which a 
still was being operated as to observe it 
in operation violated his constitutional 
right has no merit, the guaranty not cov- 
ering his field (or the roadway). State 
v. Ladue, 73 Mont. 535, 237 Pac. 495. 

The protection granted by this section 
against unreasonable searches and seiz- 
ures reaches all alike, whether accused 
of crime or not, and the duty of en- 
forcing it is obligatory upon all en- 
trusted with the enforcement of the 
law. State ex rel. King vy. District 
Court, 70 Mont. 191, 224 Pac. 862. 

Since the constitutional provision 
against unreasonable searches and _ seiz- 
ures was intended to take away from 
the legislature the power to authorize 
an invasion of the rights of the citizen 
by a search of his home or a seizure of 
his person or property in any other 
case than in which it is permitted, it 
must be strictly construed in his favor. 
State ex rel. Samlin v. District Court, 
59 Mont. 600, 198 Pac. 362. 

To meet the requirements of this sec- 
tion of the constitution, the affidavit or 
complaint upon which a search-warrant 
is asked for under the Prohibition En- 
forcement Act must be based upon some- 
thing more tangible than mere hearsay 
or rumor. State ex rel. Samlin v. Dis- 
trict Court, 59 Mont. 600, 198 Pac. 362. 

The guaranty against unreasonable 
searches and seizures embodied in this 
section, of the state constitution applies 
to all invasions by the state government 
or any of its employees, of the sanctity 
of the home of the citizen, his personal 
security, personal liberty and _ private 
property where there is no probable 
cause to believe that his rights in this 
behalf have been forfeited by his own 
eriminal conduct. State ex rel. Samlin 
v. District Court, 59 Mont. 600, 198 Pace. 
362. 

Cited in State v. DeHaven, 77 Mont. 
299, 304, 250 Pac. 615; State v. Marvin, 
76. Mont. 66, 68, 244 Pac. 882; State 
ex rel. Baracker v. District Court, 75 
Mont. 476, 478, 244 Pac. 280; State ex 


rel. Brown y. District Court, 72 Mont. 
213, 216, 232 Pac. 201; State v. Gotta, 
71. Mont. 288, 229 Pac. 405; State ex 


rel, Skrukrud v. District Court, 71 Mont. 
570, 573, .230 ;Pac. 1089; State. ex.‘ rel. 
Sadler v. District Court, 70 Mont. 378, 
385, 225 Pac. 1000; State ex rel. Thi- 
bodeau v. District Court, 70 Mont. 202, 
209, 224 Pac. 866; State ex. rel. Neville 
vy. Mullen, 63 Mont. 50, 62, 64, 66, 207 
Pac. 634; State v. Paine, 61 Mont. 270, 
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272, 202 Pae. 203, holding that an in- 
formation charging a public offense need 
not be verified by the county attorney. 


For text treatment of this subject see 
vol. 23 Cal. Jur. 178 et seq. 

Constitutional guaranties against un- 
reasonable searches and seizures as ap- 
plied to search and seizure of intoxicat- 
ing liquors, notes, 13 A. L. R. 1316; 24 
A. L. R. 742; 27 A. L. B. 709, 755; 39 
Dept Fe ea We 

Recovery of property wrongfully 
seized by public officials and held for 
use as evidence in a criminal trial, notes, 
11 A. L. R. 681; 13 A. L.\R. 1168: 

What articles or property may be 
seized without a search-warrant upon 
making a lawful arrest, note, 32 A. L. 
R. 686. 

Sufficiency of showing of probable 
cause for search for intoxicating liquors, 
notes, 39 A. L. R. 835; 41 A. L. R. 1539. 

Manner or time of executing search- 
warrant for intoxicating liquors, note, 
39 A. L. R. 845. 

Civil liability for improper issuance of 
search-warrant or proceedings  there- 
under, note, 45 A. L. R. 605. 


See. 8. 


Cited in State v. Johnson et al., 69 
Mont. 38, 43, 220 Pac. 82; State vy. 
Vuckovich, 61 Mont. 480, 491, 203 Pac. 
491; State ex rel. Houston v. District 
Court, 61 Mont. 558, 202 Pae, 756. 


For text treatment of these subjects see 
the article Indictment and Information, 
vol. 14 Cal. Jur. 10, and the article 
Grand Jury, vol. 13 Cal. Jur. 59. 


See. 10. 


Cited in State v. Livermore, 59 Mont. 
362, 196 Pac. 977. 


For text treatment of this subject see 
vol. 5 Cal. Jur. 725, 

Constitutionality of statute prohibit- 
ing and penalizing blasphemy, note, 14 
A. L. R. 883. 

Legislation directed against social or 
industrial propaganda deemed to be of 
a dangerous tendency as invasion of 
freedom of speech, note, 1 A. L. BR. 336. 

Statute regulating newspapers or maga- 
zines as invasion of right of free speech,, 
note, 35 A. L. R. 12. 

Statute or ordinance forbidding pick- 
eting as invasion of right of free. 
speech, note, 35 A. L. R. 1200. 


See. 11. 


Cited in Swords v. Simineo, 68 Mont. 
164, 177, 216 Pac. 806; City of Helena v. 
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Helena Light & Ry. Co., 63 Mont. 108, 
118, 207 Pac. 337. 


For a text treatment of these sub- 
jects, see vol. 7 Cal. Jur. 844; vol. 6 
Cal. Jur. 759 et seq. 

Power to prohibit possession of more 
than specified amount of liquor acquired 
before statute went into effect, note, 
2A. L. R. 1098. 

Impairment of obligation of contract 
by income tax on nonresident, note, 15 
AGA Gs ths 01333, 

Constitutionality, as applied to con- 
tract previously executed, of statute de- 
claring void any contract making accept- 
ance of benefits from relief association 
a bar to an action against employer, 
note, 12 A. L. R. 494. 

Child labor laws as impairing obliga- 
tion of contracts, note, 12 A. L. R. 1221. 

Statute relating to amount or basis of 
computation upon settlement of life 
insurance policies, note, 17 A. L. R. 962. 

Statute creating municipal liability 
for mobs or riots as impairment of ob- 
ligation of contract, note, 13 A. L. R. 
757. 

Rent laws as impairment of obligation 
of contract, 16 A. L. R. 178. 

Statute regulating time of payment 
of wages, as impairing obligation of 
contracts, notes, 12 A. L. R. 635; 26 
Agi Re 1396. 

Service contract by public utility, in 
consideration of property, by individual 
or private corporation as affected by 
public utility acts, note, 11 A. L. R. 
460. 

Relieving officer or public depository 
or his surety from liability for loss of 
public funds, note, 38 A. L. R. 229. 

Constitutionality of statute extending 
time period for redemption from tax 
sale, note, 38 A. L. R. 229. 

Statute relating to preference in as- 
sets of insolvent bank, note, 31 A. L. R. 
790. 

Statute relating to disposition of un- 
claimed bank deposits, note, 31 A. L. R. 
398. 

Cemetery association’s rules and regu- 
lations as impairing obligation of con- 
tracts of lot owners, notes, 32 A. L. RB. 
1412. 


Sec. 12. 
For text treatment of this subject 
see vol. 3 Cal. Jur. 140. - 
“Worthless check” acts as violating 


constitutional provision against imprison- 
ment for debt, note, 23 A. L. R. 459. 

Constitutional provision against im- 
prisonment for debt as applicable to 
nonpayment of obligation to govern- 
ment, note, 40 A. L. R. 77. 
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See. 13. 


Constitutionality of statutes restrict- 
ing rights of aliens to bear arms, notes, 
24 A. L. R. 1119; 34 A. L. RB. 683. 

Exception in statute forbidding carry- 
ing of weapons, as to person on his own 
premises, note, 31 A. L. R. 1128. 


See. 14. 


Cited in State v. Johnson, 75 Mont. 
240, 252, 243 Pac. 1073; Moulton et al. 
v. Irish et al., 67 Mont. 504, 510, 218 
Pac. 1053; Gas Products Co. v. Rankin, 
63 Mont. 372, 388, 24 A. L. R. 294, 207 
Pac. 993; School Dist. No. 1 v. Powers 
et al., 62 Mont. 151, 156, 204 Pae. 598. 


For a text treatment of this subject 
see vol. 10 Cal. Jur. 326. 

Compensation for confiscation or requi- 
sition of property during war, note, 25 
A Te R? F18T° 

Building restriction as property right 
for taking of which compensation must 
be made, note, 17 A. L. R. 554, 

Right to compensation for damages to 
land left outside of levee, 20 A, L. R. 
302. 

Right under constitutional provision 
against taking or damaging, to recover 
in other than eminent domain proceed- 
ing, for consequential damages to prop- 
erty no part of which is taken, 20 
A. L. RB. 516. 

Depreciation of property by the erec- 
tion of a hospital by a municipality as 
a “taking” or “damaging” within the 
constitutional provision, note, 4 A. L. R. 
1012. 

Statute prohibiting the manufacture of 
intoxicating liquor as a taking of prop- 
erty without compensation, note, 3 A. L. 
R. 286. 

Statute requiring physical connection 
of exchanges or lines as an exercise of 
the power of eminent domain requiring 
compensation for loss suffered, note, 11 
A. L. R. 1213. 

Constitutionality of city planning 
statutes or ordinances, note, 12 A. L. R. 
679. 

Statute requiring railroad company to 
construct and maintain private crossing 
without compensation, note, 12 A. L. R. 
227. 

Statute creating Nability of munici- 
pality for mob or riot as a taking of 
private property, note, 13 A. L. R. 758. 

Statute for protection of vegetation 
against plant diseases as a taking of 
private property for publie use, note, 12 
A. L. R. 1136. 

Constitutional limitation against tak- 
ing or damaging property for public use 
without compensation as affecting power 
of legislature to relieve one authorized 
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to construct a dam from liability for 
damage to adjoining property, note, 6 
A. L. RB. 1326, 

Exploration of land before proceed- 
ings to acquire it without making com- 
pensation, note, 29 A. L. R. 1409. 

“Damage” to property from proximity 
of cemetery, note, 36 A. L. R. 520. 

Creation of restricted residence within 
municipality from which business build- 
ings or multiple residences are excluded, 
motes, Ud3 MAL R. 2875) "38th Alii Be 
1496; 43 A. L. R. 668. 

Goodwill as element of damages for 
condemnation of property on which busi- 
ness is conducted, note, 41 A. L. R. 1026, 


See. 15. 


The constitutional provision declar- 
ing, among other things, that the use 
of sites for reservoirs necessary for col- 
lecting and storing water shall be a 
public one, should receive a broad econ- 
struction to the end that flood waters 
which would otherwise go to waste may 
be conserved for the purpose of making 
.the arid lands of the state productive. 
Donich et al. v. Johnson et al., 77 Mont. 
229, 250 Pac. 963. 

Cited in Komposhs v. Powers et al., 
75 Mont. 493, 509, 244 Pac. 298; State 
v. Boyle et al. 62 Mont. 97, 107, 204 
Pac. 378; Mettler v: Ames Realty Co., 
61 Mont. 152, 167, 201 Pae. 702. 


For text treatment of this subject see 
vol. 25 Cal. Jur. 1010. 


See. 16. 


The constitutional provision that one 

accused of crime shall have the right to 
trial by an impartial jury is a limita- 
tion upon the power of the legislature 
and it is beyond its power to curtail it; 
hence, where it clearly appears from the 
examination of a juror on his voir dire 
that some circumstance or connection 
with the case renders him unfit to serve, 
he should be disqualified even though the 
cause does not fall within any of these 
specified in the statute. State v. Rus- 
sell, 73 Mont. 240, 235 Pac. 712. 
_ The right to a speedy trial guaranteed 
by the constitution to one accused of 
erime may be waived by him. State v. 
Test, 65 Mont. 134, 211 Pace. 217, 

‘Cited in State ex rel. Stewart v. Dis- 
trict Court, 77 Mont. 361, 376, 251 Pac. 
137; State v. Arkle, 76 Mont. 81, 86, 
245 Pac. 526; State v. Gangner, 73 Mont. 
187, 194, 235 Pac. 703; State v. Russell, 
73 Mont. 240, 251, 235 Pace. 712; State 
v. Danner, 70 Mont. 517, 522, 226 Pac. 
475; State v. Reed, 65 Mont. 51, 55, 210 
Pac. 756; State ex rel. Houston v. Dis- 
trict Court, 61 Mont. 558, 571, 202 Pac. 
‘756, 
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For a text treatment of these sub- 
jects see vol. 7 Cal. Jur. 926 et seq. 

Right of defendant as to conducting 
defense in person, note, 17 A. L. R. 266. 

Effect of, and remedy for, imfringe- 
ment of right of accused to communi- 
cate with his attorney, note, 23 A. L. R. 
1382. 

Discharge of accused under a limita- 
tion statute as a bar to a subsequent 
prosecution for the same offense, note, 3 
Wa a Toes CB 

Constitutional guaranty of right to 
appear by counsel as applicable to a 
misdemeanor case, note, 42 A. L. R. 
NB A 

Right to cross-examine codefendant 
who takes the stand in his own behalf 
as included in defendant’s right to meet 
witnesses, note, 33 A. L. R. 826. 

Presence of accused during view by 
jury, note, 30 A. L. R. 1857. 


See. 18. 
Cited in State ex rel. Thibodeau v. 
District Court, 70 Mont. 202, 209, 224 


Pace. 866; State v. Lewis, 67 Mont. 447, 
452, 216 Pac. 337; State v. Marchindo, 65 
Mont. 431, 444, 211 Pac. 1093; State v. 
District Court, 61 Mont, 558, 565, 202 
Pac. 756. 


For text treatment of these subjects 
see the article Criminal Law, vol. 7 Cal. 
Jur. 941 et seq., and the article. Wit- 
nesses, vol. 27 Cal. Jur. 23 et seq. 


Former jeopardy of member of asso- 
ciation, note, 1 A. L. R. 431. 

Passing indictment to files, right to 
redocket, note, 18 A. L. R. 1153. 

Plea of former jeopardy or of former 
conviction or acquittal where jury was 
not sworn, note, 12 A. L. R. 1006. 

Conviction or acquittal upon charge of 
murder or assault upon one person as 
bar to prosecution for like offense 
against another person at the same time, 
note, 20 A. L. R. 341. 

Conviction or acquittal in one district 
as bar to prosecution in another based 
on continuous transportation of intoxi- 
eating liquor, note, 24 A. L. R. 1125, 

Conviction or acquittal under federal 
statute as bar to prosecution under state 
or territorial statute, or vice versa, 
notes, 16 A. L. R. 1238; 22 A, L. R. 
1551. 

Effect of acquittal on similar charge 
under Harrison Narcotic Act, note, 39 
AER. B51. 

Substitution of juror after comple- 
tion of panel as sustaining plea of 
former jeopardy, notes, 28 A. L, R. 849; 
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Plea of former jeopardy where jury is 
discharged because of misconduct of one 
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or more of their number, note, 38 A. L. 
R. 706. 

Acquittal as bar to a prosecution of ac- 
cused for perjury committed at trial, 
note, 37 A. L. R. 1290. 

Acquittal or conviction of one offense 
in connection with operation of an auto- 
mobile as bar to prosecution for another, 
note, 44 A. L. R. 564. 

Double jeopardy by prosecution for 
driving while intoxicated, note, 42 A. L. 
R. 1514. 

Each bet or play at gaming on a 
single occasion as constituting a distinct 
offense, note, 35 A, L. R. 89. 

Forgery of names of several indi- 
viduals to the same instrument as more 
than one offense, note, 33 A. L. R. 562. 

Privilege of witness against being 
compelled to testify as to violation of 
blue sky law, note, 30 A. L. R. 1344. 

Evidence of refusal of accused to do 
an act which might aid in establishing 
his guilt, note, 35 A. L. R. 1236. 

Applicability of constitutional pro- 
vision against self-incrimination or being 
witness against one’s self to a disbar- 
ment proceeding, note, 24 A. L. R. 863. 

Privilege against self-incrimination be- 
fore grand jury, note, 27 A. L. R. 139. 

Contractual stipulation to submit to 
examination as affected by constitutional 
immunity against giving incriminating 
testimony, note, 18 A. L. R. 749. 

Use of finger-prints as evidence as 
violation of constitutional provision 
against seif-incrimination, note, 16 A. L. 
R. 371, 


See. 19. 


For text treatment of this subject see 
vol. 3 Cal. Jur. 1025. 

Right to give bail in civil action or 
proceeding, note, 15 A. L, R. 1076. 

Constitutional right to bail pending 
appeal from conviction, notes, 19 A. L. 
R. 807, 45 A. L. R. 458. 

Recovery back of cash bail taken with- 
out authority, notes, 26 A. L. R. 211; 44 
A. L, R. 1499. 

Immunity from service of process of 
nonresident _defendant in criminal case 
released on bail, note, 14 A. L. R. 775. 

Passing an indictment to the files as 
discharging bail, note, 18 A. L. R. 1154. 

Stage of proceeding at which sureties 
_are discharged in criminal case, note, 
20 A. L. RB. 594. 

Surrender of principal by sureties on 
bail bond, notes, 15 A. L. R. 1524. 

Variance between name in bail bond 
and in judgment of forfeiture, note, 20 
A. L. B. 411; 32 A. L, BR. 259; 43 A. L. 
R. 140. 

Imprisonment of principal in another 
jurisdiction as releasing sureties on bail 
bond, note, 26 A. L. R, 412, 
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Power to admit to bail in deportation 
case, note, 86 A. L. RB. 887. 

Necessity of acknowledgment of bail 
bond in open court, note, 88 A. L. R. 
1108. 

Liability on bail bond taken without’ 
authority, note, 34 A. L. R. 612. 

Constitutionality of statute relieving ' 
against forfeiture of bail or recogni- 
zance, note, 43 A. L. R. 1233. 

Eseape of principal during his deten- 
tion on separate charge as affecting 
liability of bail, note, 45 A. L. R. 1037. 


See. 21. 


For text treatment of this subject see 
vol. 13 Cal. Jur. 217. 

Habeas corpus as remedy for infringe- 
ment of right of accused to communi- 
cate with attorney, note, 23 A. L. R. 
1385. 

Right of one at large on bail to writ 
of habeas corpus, note, 14 A. L. R. 344. 

Right of one arrested on extradition 
warrant to delay to enable him to pre- 
sent evidence that he is not subject to 
extradition, note, 11 A. L. R. 1410. 

Right to discharge on ground that 
prosecution was barred by limitations 
where defendant had pleaded guilty 
after statute had run, note, 37 A. L. R. 
1116. 

Habeas corpus to test constitutionality 
of ordinance under which petitioner is 
held, note, 32 A. L. BR. 1054. 


See. 23. 


The right of trial by jury guaranteed 
by this section is the right as it existed 
at the time the constitution was adopted. 
State v. Mercier et al, 70 Mont. 333, 
225 Pac. 802; Bull v. Butte Electric Ry. 
Co., 69 Mont. 529, 223 Pac. 514. 

Cited in Solberg v. Sunburst Oil & Gas 
Co. et al., 70 Mont. 177, 181, 225 Pac. 612; 
In re McLure’s Estate, 68 Mont. 556, 570, 
220 Pac. 527; Benson-Stabeck Co. v. Farm- 
ers E. Co. et al., 66 Mont. 395, 403, 214 
Pac. 600; Blessing v. Angell et al., 66 
Mont. 482, 485, 214 Pae. 71. 


For text treatment of this subject see 
vol. 15 Cal. Jur. 323. 

State statutes permitting verdicts by 
less than twelve jurymen as applicable 
to actions under Federal Employers’ Lia- 
bility Act, note, 12 A. L. R. 713. 

Right to jury trial in case of seizure 


of property alleged to be illegally used, 


note, 17 A. L. R. 568. 

Attorney’s right to jury trial where 
he is charged with failure to turn over 
money or property of client, note, 22 
Angi Ry R101 

Statute restricting remedy by injune- 
tion in industrial disputes as giving 
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right to jury trial in contempt proceed- 
ings for violating the injunction, note, 
27 A. L. BR. 423. 

Statute creating municipal liability for 
mob or riot as violating right to trial 
by jury, note, 13 A. L. R. 758. 

Statute requiring appellate review of 
evidence as infringement of right to 
jury trial, notes, 19 A. L. R. 746; 24 
Aly Wi) R267 56433) A. a RO, 

Statute conferring on chancery courts 
power to abate public nuisance as in- 
vasion of constitutional guaranty of jury 
trial, note, 22 A. L. R. 544. 

Conferring right to suffrage upon 
women as qualifying them as jurors, 
notes, 12 A. L. R. 525, 16 A. L. BR. 1154. 

Statutes giving right to jury trial in 
contempt proceedings for violating in- 
junction in industrial disputes, note, 
35 A. L. BR. 461. 

Right to jury trial in prosecution for 
driving automobile while intoxicated in 
violation of municipal ordinance, note, 
42 A. L. BR. 1513. 

Statute requiring party demanding 
jury to pay fees or charges incidental 
to summoning or impaneling jurors as 
violation of right to jury trial, note, 
32 A. L. BR. 865. 

Constitutionality of statute permitting 
separation of jury, note, 34 A. L. R. 
1128. 


See. 26. 


For text treatment of this subject see 
vol. 5 Cal. Jur, 722. 

Constitutionality of statute or ordi- 
nance prohibiting or regulating street 
meetings, note, 25 A. L. R. 114. 

Validity of statute or ordinance for- 
bidding picketing, note, 35 A. L. R. 
1200. 


See. 27. 


Applied with section 3 of the same 
article in State ex rel. Woare v. Board 
of Commrs., 70 Mont. 252, 225 Pae. 389. 

Cited in Chicago ete. Ry. Co. v. Board 
of R. R. Com., 76 Mont. 305, 318, 247 Pace. 
162; State ex rel. Rankin v. District 
Court, 70 Mont. 322, 327, 225 Pac, 804; 
State v. Mercier et al., 70 Mont. 333, 339, 
225 Pace. 802; State v. Lewis, 67 Mont. 
447, 452, 216 Pace. 337; Gas Products Co. 
v. Rankin, 63 Mont. 372, 388, 24 A, L. R. 
294, 207 Pac, 993. 


For text treatment of this subject see 
vol. 5 Cal. Jur. 861 et seq. 

Regulations as to ingredients of non- 
alcoholic soft drinks, note, 41 A. L. R. 
930. 

Statutes as to use or teaching of for- 
eign language in schools, note, 29 A. L. 
R. 1452. 
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Statute making physical disability 
ground for appointment of guardian, 
note, 30 A. L. RB. 1381. 

Constitutionality of statute regulating 
newspapers or magazines, note, 35 A. L. 

8 


Statute or ordinance forbidding picket- 
ing, note, 35 A. L. R. 1200. 

Constitutionality of statute in rela- 
tion to secret societies, note, 43 A. L. R. 
914. 

Statute regulating time-measuring in- 
struments or devices, note, 37 A. L. R. 
134. 

Validity of regulations as to garages, 
note, 40 A. L. R. 341. 

Creation of restricted residence dis- 
tricts from which business buildings are 
excluded, notes, 19 A. L. R. 1395, 33 A. 
L, RB. 287; 38 A. L. BR. 1496; 43 A. L. BR. 
668. 

Statute or ordinance prohibiting or 
limiting oil production, mining, or 
quarrying operations within municipal 
limits, note, 40 A. L. R. 788. 

Constitutionality of statute making un- 
lawful possession of intoxicating liquors 
legally obtained, or providing for its 
confiscation, note, 37 A. L. R. 1386. 

Constitutionality of statute relating to 
disposition of old bank deposits, notes, 
1 A. L. R. 1054; 31 A. L. RB. 398. 

Constitutionality of statutes for pre- 
vention of waste of food products, note, 
38 A. L. RB. 1196. 

Validity of statute restricting the 
tight of mining so as not to interfere 
with surface, note, 28 A. L. R. 13380. 

Statutes relating to insurance con- 
tracts made and to be performed out 
of the state upon property or life within 
the state, notes, 1 A. L, R. 1665; 32 A. L. 
R. 636. 

Inclusion in assessment of amount. to 
cover delinquencies as a taking of prop- 
erty without due process, notes, 40 A. 
L. R. 13852; 42 A. L. R. 1185. 

Statute or ordinance authorizing as- 
sessment of railroad right of way, note, 
37 A. L. BR. 230. 

Statute providing for disbarment of 
attorney convicted of crime as _ viola- 
tion of due process, note, 32 A. L. R. 
1068. 

Validity of regulations as to plumbing 
and plumbers, note, 36 A. L. R. 1342. 

Statute as to preference in assets of 
insolvent bank, note, 31 A. L. R. 790. 


Blue sky laws, notes, 15 A. L. R. 262; 
24 A. L. R. 524; 27 A. L. R. 1169; 40 


ALL. Reap1a 


Cold storage acts as denying due pro- 
cess of law, note, 29 A. L. R. 1442, 

Power of state to regulate and control 
insurance agents or brokers, note, 36 
Ase Lig Re 1512. 

Statute relating to absence of em- 
ployee, note, 28 A. L. R. 616. 
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Provision for contribution to general 
fund in absence of dependents of de- 
eeased workman, note, 35 A. L. R. 1061. 

Extent of power of legislature to 
define hazardous employment, note, 28 
A. Lippe A222: 

Constitutionality of statute regulating 
assignment of wages or salary, note, 37 
ASys UN 8 Te 

Appropriation of excess income of ear- 
rier, note, 33 A. L. R. 488. 

Sequestration of property in suit for 
divorce or separation, note, 38 A. L. R. 
1084. 

Statutes restricting remedy by injunc- 
tion in case of industrial disputes, notes, 
a7 A. li. R. 411; 35, A; L. R., 951. 

Providing for constructive service 
upon nonresident in action for tort, note, 
35 A. L. R. 951. 

Penalizing unsuccessful appeal to 
courts from action of administrative 
board, note, 39 A. L. R. 1181. 

Denial of review of facts on appeal 
from commission in proceedings under 
Workmen’s Compensation Act, note, 39 
A. L. R. 1064, 

Constitutionality of statute allowing 
suits to be instituted or continued 
against foreign executors or administra- 
tors, note, 40 A. L. R. 796. 

Statute or ordinance denying remedy 
for personal injury resulting from simple 
negligence, note, 36 A. L. R. 1400. 

Revival by legislature of right of 
action barred by limitation, note, 36 
Ae elise tue) 30 Oe 

Receiver’s right to take property in 
summary manner or by summary pro- 
ceedings from strangers to record, 40 A. 
L. RB. 903. 

State providing for confiscation or 
destruction, without notice, of liquors 
and vehicles or other property used in 
connection with same, note, 45 A. L. R. 
93. 

Constitutionality of statute making as 
evidence certificate of result of chemi- 
eal analysis, note, 29 A. L. R. 289 

Validity of statute making tax deed 
prima facie evidence of regularity of 
sale, note, 30 A. L. R. 22: 

Making possession of intoxicating 
liquors evidence of violation of law, 
note, 31 A. L. R. 1222. 

Statute making possession of automobile 
from which identifying marks have been 
removed a crime, note, 42 A. L. R. 1149. 

Statutory provision for attorneys’ fees, 
note, 11 A. L. R. 884. 

Compulsory examination for venereal 
disease, note, 2 A. L. R. 1332. 


Constitutionality of statute creating 


municipal liability for mobs or riots, 
note, 13 A. L. R. 756. 
Constitutionality of statutory regula- 


tions as to area of parcel that may be 
covered by building, note, 27 A. L. R. 
443, 
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Validity of regulations as to area or 
open space for light and air, note, 9 
A. L. R. 1040. 

Validity of statute or ordinance relat- 
ing to location of hospital, sanitarium 
or the like, note, 17 A. L. R. 523. 

Constitutionality of statute providing 
for destruction of animals, note, 8 A. 
G., Beyot. 

Power to impose dog license for bene- 
fit of private individual or corporation, 
note, 13 A. L. R. 829, 

Fencing and stock laws, notes, 6 A. L. 
Bi 2129 618 oA. ak, |. 673 

Constitutionality of statute for pre- 
vention of larceny of livestock, note, 
Bh Act Lay Eu be 

Validity of statute eliminating scienter 
as condition of liability for injury by 
dog or other animal, note, 1 A. L. R. 
1114. 

Power to regulate or prohibit drive- 
ways across sidewalk, note, 22 A. L. R. 
942. 

Constitutionality of requirement as to 
bonds from operators of jitney busses, 
note, 22 A. L, R. 232, 

Constitutionality of statutory or muni- 
cipal regulations as to garbage, notes, 
DS ALLE TNs CO eo UA dus. Kewl Olio: 

Validity of statute requiring the tear- 
ing down or removal of buildings, notes, 
om AS UR. 16306) 25 CAN os 120: 

Constitutionality of statutes for pro- 
tection of vegetation against diseases 
or infection, note, 12 A. L.. R..1136. 

Constitutionality of statute limiting or 
controlling exploitation or waste of 
water, note, 24 A. L. R. 307. 

Constitutionality of statute requiring 
railroad to construct and maintain pri- 
vate crossings, note, 12 A. L. R. 227. 

Power to prohibit possession of liquor 
irrespective of any intention to traffic 
therein; mote: "27 Ae win Ry 108m, 

Constitutionality of statute limiting or 
controlling waste of natural gas, note, 
24 A. L. R. 310. 

Constitutionality of statutes as to 
dower, note, 20 A. L. R. 1330. 

Constitutionality of rent laws, note, 16 
A, L. BR. 178. 

State income tax on nonresident, note, 
15° ALL, BR. 1329. 

Validity of rule of assessment for 
drainage improvement, NOLES 2" AN Tay tthe 
625. 

Qualification of owner of property af- 
fected by public improvement act in 
making assessment, note, 2 A. L. R. 
1207. 

Validity of statute in 
undertakers and embalmers, 
L. -R. 71. 

Regulation of pool and billiard rooms 
and bowling-alleys as invasion of prop- 
erty rights, note, 20 A. L. R. 1483. 

Validity of statute prescribing stand- 
ard for purity of water furnished for 


relation to 
note, 23 A. 
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human consumption, note, 6 A. L. R. 
475. 

Constitutionality of statute or ordi- 
nance requiring commodities to be sold 
in a specified quantity or weight, note, 
6 A. L. BR. 436. 

Validity of statutory requirements re- 
lating to the amount or basis of com- 
putation of settlement of life insurance 
policies, note, 17." A. LL. R.\/962. 

Statute precluding defense of suicide 
in action on life or accident policy, 
Hobe, Low AN Watt. wots 

Constitutionality of child labor laws, 
motes) Loa AN Ree eso Ae tlie ht. 
1437, 

Constitutionality of Workmen’s Com- 
pensation Act directed against mnonin- 
suring or self-insuring employers, note, 
POA ea. Or. 

Constitutionality of statutes regulating 
time of payment of wages, notes, 12 A. 
L. R. 626; 26 A. L. RB. 1396. 

Constitutionality of minimum wage 
statutes relating to private employment, 
note, 24 A. L. R. 1259. 

Service letter acts as interference with 
freedom of contract, note, 27 A. L. R. 
39. 

Constitutionality of law regulating right 
to tips, as between master and servant, 
note, 3 A. L. R. 310. 

Constitutionality of statute in rela- 
tion to hotel rates or charges, note, 19 
U NOE Wheel SIN 7 3 

Constitutionality of regulations as to 
rates of moving vans, note, 12 A. L. R. 
499, 

Validity of statute or ordinance as to 
containers, note, 5 A. L. R. 1068. 

Constitutionality of anti-cigarette legis- 
lation, note, 20 A. L. R. 926. 

Constitutionality of trading-stamp legis- 
lation, note, 26 A. L. R.. 707. 

Constitutionality of statute authoriz- 
ing garnishment of salary or wages of 
public officials or employees, note, 22 
A. Ge R.) 760. 

Constitutionality of statute conferring 
on chancery courts power to abate nui- 
sances, notes, 5 A. L. R. 1483; 22 A. L. 
R. 545. 

Constitutionality of statute providing 
for revocation of license of physician, 
surgeon or dentist, note, 5 A. L. R. 94. 

Validity of statute creating lien on 
automobile for injury or damage in- 
flicted by another than the owner op- 
erating, note, 4 A. L. R. 362. 

Constitutionality of statute providing 
for cumulative penalty for delay in pay- 
ing claim, note, 26 A. L., R. 1200. 

Power to impose fine or penalty for 


CoNSTITUTION, 


[Art. III 


benefit of private individual or corpora- 
tion, note, 13 A. L. R. 828. 

Constitutionality of statute as to right 
to maintain action against carriers dur- 
ing federal control of carriers, notes, 4 
A. L, BR. 1680; 8 A. L, B.°969; 10 A, DT. 
R. 956; 11 A. L. R. 1450. 

Validity of statute requiring claims 
for refund of overcharges to be sub- 
mitted to public service commission, 
note, 3 A E.R. 203. 

Constitutionality of statute prescrib- 
ing conditions of right of defendant in 
foreign attachment to appear and de- 
fend, note, 17 A. L. R. 884. 

Enactments suspending operation of 
statute of limitations, note, 16 A. L. R. 
1327. 

Revocation without notice or hearing 
of license to sell milk, note, 18 A. L. R. 
255. 

Constitutionality of provision as to 
notice of proposed sale of bankrupt’s 
property, note, 22 A. L. R. 691. 

Appointment of guardian for infant 
without service of process or notice to 
the latter, note, 1 A. L. RB. 919. 

Validity of statute as to concealment 
of or failure to produce books or papers 
as presumptive evidence, note, 4 A. L. 
R. 471. 

Constitutionality of provisions of Tor- 
rens law as to prima facie effect of 
examiner’s reports, note, 19 A. L. R. 62. 

Validity of legislation directed against 
political, social. or industrial propaganda 
deemed to be of a dangerous tendeney, 
notes, 1 A. L. R. 336; 20 A. L. ‘Ri 1535. 

Constitutionality of statute requiring 
persons, regardless of financial condition, 
to engage in some business, profession, 
occupation or employment, note, 9 A. L. R. 
1366. 


See. 29. 


The rule prescribed by this section that 
the provisions of the constitution are 
mandatory and prohibitory applies to 
every part of the constitution... State ex 
rel. Pierce v. Gowdy, 62 Mont. 119, 203 
Pae..1115. 

Cited in State ex rel. Missoula County 
v. Brown et al., 73 Mont. 371, 375, 236 
Pace. 548; Tax Commission Case, 68 Mont. 
450, 470, 219 Pac. 817; State ex rel. 
Bonner v. Dixon et al., 59 Mont. 58, 76, 
195. Pac. 841; State ex rel. Mills v. 
Dixon et al, 66 Mont. 76, 84, 213 Pac. 
227. 


For text treatment of this subject see 
vol. 5 Cal. Jur. 571, 


Art. IV, V] 
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ARTICLE IV. 
DISTRIBUTION OF POWERS. 


Section 1. 


Chapter 154, L. 1923, authorizing the 
railroad commission to license motor ve- 
hicles used for the transportation of 
persons or property for hire, does not 
violate this seetion nor the fundamental 
principle of constitutional law which 
prohibits the legislature from delegating 
its power to any board or commission. 
State v. Johnson, 75 Mont. 240, 243 Pace. 
1073. 

The Drainage Act does not attempt to 
delegate legislative power to the judi- 
ciary, and therefore does not impinge 
upon the provisions of section 1, article 
IV, of the: state constitution, prohibit- 
ing the exercise of powers of a state de- 
partment properly belonging to any 
other. In re Valley Center Drain Dis- 
trict, 64 Mont. 545, 211 Pac. 218. 

Cited in State ex rel. Bottomly v. 
District Court, 73 Mont. 541, 547, 237 
Pac. 525; Veto Case, 69 Mont. 325, 329, 
, 35 A, L. RB. 592, 222 Pac. 428; Bignell 
et al. v. Cummins, 69 Mont. 294, 301, 
SG) AMT eR 634 1222" (Paci TOT {Tax 
Commission Case, 68 Mont. 450, 465, 219 
Pac. 817; State ex rel. Houston v. Dis- 
trict Court, 61 Mont. 558, 566, 202 Pac. 
756, 


For text treatment of this subject see 
vol. 5 Cal. Jur. 656 et seq. 

Validity of statute vesting discretion 
in public officials without prescribing a 
rule of action, note, 12 A. L. R. 1435. 

Federal Trade Commission Act as illegal 


delegation of power, note, 18 A. L., R. 
549. 

Illegal delegation of power to courts 
by statute relating to fencing districts, 
note, 6 Ay E.R, 218. 

Constitutionality of statute conferring 
on court power as to suspension of sen- 
tence, note, 26 A. L, R. 399. 

Statute permitting declaratory judg- 
ments as attempt to impose nonjudicial 
functions on courts, notes, 12 A. L. R. 
Of} 190A ER. Tia: 

Validity of curative statute impairing 
judgment or rendering it ineffective, 
note, 25 A. L. R. 1136. 

Limiting power of court to declare a 
statute unconstitutional, note, 15 A. L. 
R. 331. 

Statute creating municipal liability 
for mob or riot as usurpation of judi- 
cial powers, note, 13 A. L. R. 758. 

Statute providing for revocation of 
license of physician or surgeon or den- 
tist as encroachment on judicial power, 
note, 5 A. L. BR. 94. 

Constitutionality of statute authoriz- 
ing guardian to sell or lease land of 
ward, note, 4 A. L. R. 1552. 

Statute restricting injunction in in- 
dustrial disputes as encroachment on 
judicial power, notes, 27 A. L. R. 411; 
35 A. L. R. 460. 

Constitutionality of statute empower- 
ing court to permit separation of jury 
in its discretion, note, 34 A. L. R, 1128. 

Constitutionality of statute forbidding 
direction of verdict or nonsuit, note, 29 
A. L. BR. 1287, 


ARTICLE V. 
LEGISLATIVE DEPARTMENT. 


Section 1. 


The word “appropriations” used in 
this section excluding the right to in- 


itiate (or refer) laws relating to appro-. 


priations from the power of the people 
in their law-making capacity, means the 
setting apart of a portion of the public 
funds for a public purpose, or a specific 
designated. fund in esse or for which 
provision has been made, it not being 
necessary, to constitute a valid appro- 
priation, that the fund be then in, the 
treasury. State ex rel. Bonner v, Dixon 
et al., 59 Mont. 58, 195 Pac. 841. 

Moneys raised from the sale of state 
bonds for a specified purpose and placed 
in the treasury to the credit of a partic- 
ular fund is not an “appropriation” 
within the meaning of this section, and 
therefore sections 5606-5614, providing 


for the issuance and sale of bonds the 
proceeds of which are to be used for the 
construction, repair, ete., of buildings at 
the state educational institutions, etce., 
are not an appropriation act, and hence 
was not excluded from the legislative 
prerogative of the people. State ex rel. 
Bonner v. Dixon et al., 59 Mont. 58, 195 
Page.” 841: 


In the exercise of their prerogative to 
initiate laws under this section, the peo- 
ple are subject to the same constitutional 
limitations as are applicable to the legis- 
lative assembly. State ex rel. Bonner v. 
Dixon et al., 59 Mont. 58, 195 Pac. 841. 

Cited in State ex rel. Jones v. Erick- 
son, 75 Mont. 429, 436, 244 Pac, 287; Tax 
Commission Case, 68 Mont. 450, 468, 219 
Pae. 817; State ex rel. Bonner v. Dixon 
et al., 59 Mont. 58, 89, 195 Pac. 841. 
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For text treatment of this subject see 
vol. 5 Cal. Jur. 666; vol. 23 Cal. Jur. 
675. 

Validity of statute vesting discretion 
in public officials without prescribing 
tule of action, note, 12 A. L. R. 1436. 

Federal Trade Commission Act as 
illegal delegation of power, note, 18 A. 
L. R. 549. 

Delegation of power as to building re- 
strictions to private individuals or as- 
sociations, note, 2 A. L. R. 882. 

Constitutionality of statute which 
makes the application of regulation af- 
fecting place or conditions of work de- 
pendent upon demand of employees, note, 
Pa VJetap Bene See el 

Effect of provision for local option 
on constitutionality of statute relating 
to fencing or stock districts, note, 6 
A ia aa. 28, 

Delegation to fire commissioners of 
power to determine necessity or plan of 
installing, note, 6 A. L. R. 1591. 

Delegation of power to regulate bar- 
bers, note, 20 A. GL. R. 1112. 

Delegation of power to counties, towns, 
etc., to provide for bounties or pensions 
to soldiers, note, 7 A. L. R. 1656. 

Minimum wage statute as delegation 
of legislative power to commission, note, 
24 A. L. R. 1260. 

Delegation to Publie Service Commis- 
sion of power to regulate street rail- 
way, note, 5 A. L. R. 37. 

Delegation of authority to license pool 
and billiard rooms and bowling-alleys, 
note, 20 A. L. R. 1484, 

Validity of statutes imposing license 
tax on automobiles as affected by con- 
stitutional provisions regulating legisla- 
ture’s delegating power to municipality, 
note, 5 A. L. R. 763. 

General delegation of power to guard 


against spread of contagious disease, 
note, 8 A. L. R. 836. 
Delegation of legislative power to 


boards of health with regard to milk, 
notes, 18 A. L. R. 837; 42 A. L. R. 556. 

Delegation of power to cemetery asso- 
ciation to enact by-laws regulating care 
and management of lots, note, 32 A. L. 
R. 1406. 

Delegation of power to regulate garages, 
note, 40 A. L. R. 343. 

Blue sky laws as illegal delegation of 
power, note, 30 A. L, R. 1333. 

Delegation of power to limit height of 
buildings, note, 34 A. L. R. 48. 

Delegation to fish or game commission 
of power to open or close season, note, 34 
A. L. R. 832. 

Delegation to Public Service Commis- 
sion of power to regulate issuance of 
securities by public utilities, note, 41 
A, L. R. 891. 

Libel by recall petition, note, 43 A. 
L. R. 186. 
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Ratification of amendments to federal 
constitution, or other acts of the state 
legislature under provisions of federal 
constitution as subject to state referen- 
dum, note, 10 A. L. R. 1510. 

Recall of judicial decisions, note, 15 
A. L. RB. 333. . 


See. 6. 


Cited in State ex rel. Bonner v. Dixon 
et al., 59 Mont. 58, 80, 195 Pac. 841. 


For text treatment of this subject see 
vol. 15 Cal. Jur. 972. 

Sunday law as applicable to acts or 
proceedings of the legislature, note, 31 
A. L. R. 676. 


See. 7. 


For text treatment of this subject see 
Vol.915:.@al. Jura 973: 

Incompatibility of officers of paymaster 
in army and state senator, note, 26 A. L. 
R. 144. 


See. 9. 


For text treatment of this subject see 
vol. 15 Cal. Jur. 973. 

Formalities and requisites of the crea- 
tion of legislative committees, note, 28 
A. L. BR, 1154. 


See. 17. 


Cited in State ex rel. Bullock v. Dis- 
trict Court, 62 Mont. 600, 603, 205 Pae. 
955; State v. District Court, 61 Mont. 
558, 560, 202 Pac. 756. 


For text treatment of this subject see 
vol. 21 Cal. Jur. 998. 

Power of officer as affected by pen- 
dency of impeachment proceeding, note, 
30 A. L. BR. 1149. 


See. 18. 


Cited in State ex rel. Hessler v. Dis- 
trict Court, 64 Mont. 296, 297, 209 Pae. 
1052; State ex rel. Bullock v. District 
Court, 62 Mont. 600, 603, 205 Pae. 955; 
State v. District Court, 61 Mont. 558, 
202 Pac. 756. 


For text treatment of this subject see 
vol. 21 Cal. Jur. 978. 

Physical or mental disability as ground 
for removal, note, 28 A. L. R. 777. 

Removal of officers. for violation of 
blue sky laws, notes, 24 A. L. R. 536; 27 
A. L. BR. 1178;.30 A. L. B..1343; 40 A. 
L. R. 1019. 

Resignation pending suspension or ecrim- 
inal prosecution, note, 19 A. L. R. 47. 
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Art. V] 


What amounts to conviction within 
statute prescribing grounds for removal 
of public officers, note, 24 A. L. R. 1290. 

Removal of public officer for miscon- 
duct during previous term, note, 17 A. 
bE: aoay yf 


See. 19. 


Cited in Tax Commission Case, 
Mont. 450, 470, 219 Pac. 817. 


68 


For text treatment of this subject see 
vol, 23 Cal. Jur. 665. 


See. 21. 


This section and sections 238, 338, 34, 
and 35 of article V were cited in State 
ex rel. Bonner v. Dixon et al., 59 Mont. 
58, 76, 77, 195 Pace. 841. 


See. 22. 


Cited in Tax Commission Case, 
Mont. 450, 470, 219 Pae. 817. 


68 


For text treatment of this subject see 
vol, 23 Cal. Jur. 669. 


See. 23. 


House Bill 398, Laws of 1925, page 
416, assuming on behalf of the state, 
liability for injuries sustained by a 
student in the University of Montana 
through the negligence of one of the 
state’s agents and making an appropria- 
tion to discharge that liability, is not 
open to the objection that it contains 
a plurality of subjects in violation of 
this section of the constitution. Mills 
v. Stewart, 76 Mont. 429, 247 Pac. 332. 

Where two or more propositions are 
contained in the title of an act which 
may be logically viewed as parts or as- 
pects of a single plan, the constitutional 
requirement of unity of subject is met. 
State ex rel. Jones v. Erickson, 75 
Mont. 429, 244 Pac. 287. 

The. purpose of this section of the 
state constitution declaring that no bill 
(with certain exceptions) shall be passed 
containing more than one subject which 
shall be clearly expressed in its title, 
is to guard against fraud which might 
result from incorporating in the body 
of the bill provisions foreign to its gen- 
eral purpose concerning which no in- 
formation was given to the legislature 
or the people. Hale et al. v. Belgrade 
Co. et al., 74 Mont. 308, 240 Pae. 371. 

Where the title of an amendatory act 
refers to the number of the section of 
the Code to be amended and_ indicates 
its subject matter with sufficient »ar- 
ticularity to identify it to a reasonable 
degree of certainty it is sufficient to 
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withstand constitutional attack based on 
this section. State v. Duncan, 74 Mont. 
428, 240 Pace. 978. 

The title of chapter 93, L. 1925, re- 
lating to changing the boundaries of 
Fergus and Judith Basin counties, the 
effect of which was to inelude within 
the boundaries of Fergus county the en- 
tire county of Petroleum, thus abolish- 
ing the latter county, was held insufii- 
cient to meet the requirements of this 
section. State ex rel. Foot v. Burr et al., 
73 Mont. 586, 238 Pae. 585. 

The purposes of this section of the 
constitution, prohibiting the passage of 
an act the subject of which is not 
clearly expressed in its title, are to re- 
strict the legislature to the enactment 
of laws the subjects of which are made 
known to it and the public and to guard 
against fraud which may result from in- 
corporating in the body of a bill provi- 
sions foreign to its general purpose and 
concerning which no information is 
given by the title. State ex rel. Foot v. 
Burr et al., 73 Mont. 586, 238 Pac. 585. 

Where provisions in an act are germane 
to the general subject expressed in the 
title, the unity of title required by this 
section is observed even though such 
provisions are not mentioned in the title. 
State ex rel. Boone v. Tullock, 72 Mont. 
482, 234 Pac. 277. 

Section 6081 and chapter 90, L. 1923, 
amendatory thereof, are not open to the 
charge that the title of both the origi- 
nal and amendatory act are insufficient 
to meet the requirements of this section. 
State ex rel. Boone v. Tullock, 72 Mont. 
482, 234 Pac. 277. 

In passing upon the constitutionality 
of an act attacked on the ground of in- 
sufficiency of its title to meet the require- 
ments of this section, courts should give 
that constitutional provision a liberal 
construction, the title being generally 
sufficient if it indicates the general sub- 
ject embraced in the body of the act, 
it not being required that it should give 
details or a complete list of all matters 
covered by the act. State ex rel. Boone 
v. Tullock, 72 Mont. 482, 234 Pac. 277. 

The title of chapter 96, L. 1923, “An 
act to fix the time and method of col- 
lecting taxes and interest thereon,” was 
held to sufficiently express the subject 
of the act to meet the requirements of 
this section. Thomas v. City of Missoula 
et al., 70 Mont. 478, 226 Pac. 213. 

The unity of title required by this 
section is observed if the various provi- 
sions of the act are germane to the gen- 
eral subjects expressed in the title. 
State v. Pepper, 70 Mont. 596, 226 Pace. - 
1108. 

If the subject of an enactment is 
fairly expressed in its title, it is suffi- 
cient to meet the requirement of this 
section and a court may not hold a title 
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void merely because in its opinion a 
better one might have been used. State 
v. Mark, 69 Mont. 18, 220 Pace. 94. 
Sections 5606-5614 do not contravene 
the constitutional provision forbidding 
the enactment of any law containing 
more than one subject which shall be 
clearly expressed in its title. State ex 
rel. Bonner v. Dixon et al., 59 Mont. 58, 
195 Pae. 841. 

The title of chapter 1, L. 1911 (secs. 
11008-11016) held not unconstitutional 
as violative of the above section. State 
Vv. :Pippi,. 59. Mont. \116, 195),Pac. 596: 
Cited in Veto Case, 69 Mont. 325, 332, 
85. A. L. RB. 592, 222 Pac. 428. 


For text treatment of this subject see 
vol. 23 Cal. Jur. 646. 

Sufficiency of title of statute relating 
to fencing and stock laws, note, 18 A. 
L. R. 68. 

Title of anti-cigarette statutes, note, 
20 A. L. BR. 935. 

Title of mothers’ 
3A. L. BR. 1233. 

- Sufficiency of title of statute regulat- 
ing newspapers or magazines, note, 35 
A. L. BR. 10. 


pension acts, note, 


Sec. 24. 


Cited in Tax Commission Case, 68 
Mont. 450, 470, 219 Pac. 817. 


For text treatment of this subject see 
vol. 23 Cal. Jur. 667. 


See. 26. 


Section 4482, providing that the board 
of county commissioners must let the 
county printing to a newspaper published 
in the particular county continuously for 
a period of one year preceding its letting 
is not void as in contravention of this 
section. State ex rel. Woare v. Board 
of Commrs., 70 Mont. 252, 225 Pac. 389. 

A special statute within the meaning 
of this section of the constitution, for- 
bidding such legislation, is one which 
relates to particular persons or things 
of a class, or one made for individual 
eases and for less than a class, or one 
which relates and applies to particular 
members of a class either particularized 
by the express terms of the act or 
separated by any method of selection 
from the whole class to which the law 
might, but for such limitation, be ap- 
plicable. State ex rel. Redman v. Meyers, 
65 Mont. 124, 210 Pae, 1064. 

While courts will not generally inter- 
.fere with the determination of the legis- 
lature evinced by enacting a_ special 
statute, that the general law covering 
the subject is inapplicable because of 
extrinsic facts and circumstances or 
that the general statute has spent its 
force with the passing of time and has 
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become inadequate, they will hold the 
special act invalid under this section of 
the constitution, where there are not 
and cannot be such facts or cireum- 
stances which can militate against the 
operation of the general law. State ex 
rel. Redman v. Meyers, 65 Mont. 124, 
210 Pace. 1064. 

Cited in State ex rel. Corry v. Cooney 
et al., 70 Mont. 355, 363, 225 Pac. 1007; 
State ex rel. Rankin vy. District Court, 
70 Mont. 322, 327, 225 Pac. 804; State 
ex rel. Bonner v. Dixon et al., 59 Mont. 
58, 75, 195 Pac. 841. 


For text treatment of this subject see 
vol. 5 Cal. Jur. 792 et seq. 

Local or special Jegislation as _ to 
plumbers and plumbing, note, 36 A. L. 
RB.) 1351. 

Statute authorizing reduction of capi- 
tal stock as special legislation, note, 44 
A a Rah: 

Population as basis of classification in 
legislation respecting water companies, 
note, 45 A. L. R. 1170. 

Relieving officer or public depositary 
or his surety from liability for loss of 
public funds, note, 38 A. L. R. 1516. 

Statutes relating to fencing or stock 
districts as local or special laws, note, 
18 A. L. R. 68. 

Constitutionality of statute regulating 
time of payment of wages, note, 12 A. 
L. R. 612. 

Constitutionality of statute authoriz- 
ing guardian to sell or lease land of ward, 
note, 4 A. L. R, 1552. 

Absentee voters law as local or special 
legislation, note, 14 A. L. R. 1265; 19 
A. L. R. 308. 


See. 29. 


This section of the constitution, pro- 


hibiting the legislature from providing 


for the payment of any claim made 
against the state without previous au- 
thority of law is intended to prevent the 
recognition and discharge of claims aris- 
ing from ultra vires acts of officers or 
agents of the state and refers exclusively 
to claims arising out of contract, and 
therefore has no application to claims 
arising from tortious acts of the state’s 
agents. Mills v. Stewart, 76 Mont. 429, 
247 Pac. 332. 

A “legal claim” against the state is 
one previously authorized by law, and 
under this section of the constitution, 
payment of a claim not so authorized is 
expressly prohibited. State ex rel. Mills 
v. Dixon et al. 66 Mont. 76, 213 Pac. 
227. 


For text treatment of this subject see 
vol. 21 Cal. Jur. 950. 


Power of legislature to grant extra 


compensation for past services of in- 


ee 
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dividual public officer or employee, note, 
23 A. L. BR. 612. 

Validity of statute or ordinance pro- 
viding for pensions for municipal em- 
ployees, note, 37 A. L. R. 1162. 

Constitutionality of retroactive statute 
providing for compensation to one in- 
jured in service of state, note, 22 A. L. 
R. 1445. 


See. 31. 
Cited in State ex rel. Corry v. Cooney 
et al., 70 Mont. 355, 367, 225 Pac. 1007. 


For text treatment of this subject see 
vol. 21 Cal. Jur. 954. 

Constitutional provision against in- 
creasing compensation during term of 
office as applicable where new duties are 
imposed on officer after taking office, 
note, 21 A. L. R. 256. 

Are additional deputies provided for 
during term of an officer whose deputies 
were to be paid by the public to be 
paid by officer or by public, note, 26 
A. L. BR. 1309, 

Validity of statute or ordinance pro- 
viding for pensions for municipal of- 
ficers, note, 37 A. L. R. 1162. 

Constitutional inhibition of increase or 
decrease in compensation during term as 
applicable to nonconstitutional officer, 
note, 31 A. L. R. 1316. 


See. 38. 
Cited in State ex rel. Bonner v. Dixon 
et al., 59 Mont. 58, 77, 195 Pac. 841. 


For text treatment of this subject see 
vol. 23 Cal. Jur. 549. 

Budget provisions of constitution or 
statute in relation to appropriation of 
state funds, note, 40 A. L. R. 1067. 

Particularity of specification of pur- 
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pose required in appropriation bill, note, 


20 A. L. R. 981 
See. 34. 


There being no constitutional or statu- 
tory provision that all state warrants 
shall be drawn by the state auditor, and 
a warrant being merely an order by 
which one of competent authority em- 
powers another to pay a particular sum 
of money, and in view of the provision 
of this section, authorizing payment of 
state funds on warrant drawn by the 
“proper officer,” held, that chapter 176, 
TL. 1925)" is not rendered invalid for 
failing to provide payment of principal 
and interest of state treasury notes on 
warrant drawn by the auditor and in 
providing for payment directly by the 
treasurer. State ex rel. Toomey v. Board 
of Examiners, 74 Mont. 1, 238 Pac. 316. 

This section, providing that no money 
shall be paid out of the state treasury 
except upon appropriation “made by 
law,” does not require the introduction 
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of an appropriation bill, the requirement 
being met by an appropriation sanctioned 
by law. State ex rel. Toomey v. Board 
of Examiners, 74 Mont. 1, 238 Pace. 316. 

Cited in Porter Vv. Hartley et al., 67 
Mont. 244, 251, 216 Pac. 344; State ex 
rel. Bonner v. Dixon et al.,. 59 Mont. 
58, 77, 195 Pace. 841. 


For text treatment of this subject see 
vol. 23 Cal. Jur. 546. 


See. 35. 

For text treatment of this subject see 
vol. 23 Cal. Jur. 556. 

Power to impose license fee or penalty 
for benefit of private individual or cor- 
poration, note, 13 A. L. R. 838. 

Constitutionality of statute or ordi- 
nance authorizing use of public funds 
for restoration or repair of. privately 
owned public utility, note, 13 A. L. R. 
313. 

Contract to pay for services or reim- 
burse expenditures as within constitu- 
tional inhibition of aid to sectarian in- 
stitutions, note, 22 A. L. R. 1319. 

Constitutionality of retroactive statute 
providing for compensation to one in- 
jured in service of state, note, 22 A. L., 
R. 1445, 

Constitutionality of statutes providing 
for free text-books and other school sup- 
plies for individual use of pupils, note, 
AZMAL Teh RV2993 

Constitutionality of statutes providing 
for bounty or pension for soldiers, notes, 
CAE BP OS Gs a AL Ue SBM LS 
A. L. BR. 1359. 

Constitutionality of welfare acts for 
veterans of World War, note, 22 A. L. 
R. 1542. 

Public aid to sectarian school, 
AIGA Manito) 

Appropriation of pubne money for 
patriotic celebrations, note, 30 A. L. R. 
1039. 


Sec. 36. 

For text treatment of this subject see 
vol. 18 Cal.. Jur. 791. 

Delegation to fire commissioners of 
power to determine necessity or plan of 
installing automatic sprinklers, note, 6 
A. L. RB. 1591. 

Validity of statute or ordinance vest- 
ing discretion in public officials without 
prescribing a rule of action, note, 12 A. 
L. R. 1435. 

Delegation of legislative power to 
boards of health with regard to milk, 
note, 18 A. L. R.. 237. °: 

Delegation to boards or officers. of 
power to regulate garages, note, 40 A. L. 
R. 343. 


See. 38. 


If a legislative appropriation is for 
a “public purpose,” within the meaning 


note, 
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of section 1, article XIII, and as limited 
in this section, it is not a donation; 
the term “donation” being synonymous 
with “gift,” and the word “gift” com- 
prehending an appropriation for the 
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relief of one who has no legal claim: 


upon which to base it. Mills v. Stewart, 
76 Mont. 429, 247 Pac. 332. 

Cited in State ex rel. Mills v. Dixon, 
66 Mont. 76, 95, 213 Pac. 227. 


[Art. VI, VIL 


See. 40. 


For text treatment of this subject see 
vol. 23. Cal. Jur. 671. 

Disapproval by governor of a bill in 
part or with modifications, note, 35 A. L. 
R. 600. re : 

Vote necessary to pass bill over veto, 
note, 2 A. L. R. 1593, 


ARTICLE VI. 
APPORTIONMENT AND REPRESENTATION. 


Section 5. 


Cited with section 6 of the same article in State ex rel. Corry v. Cooney et al. 70 


Mont. 355, 368, 225 Pac. 1007. 


+ 


ARTICLE VII. 
EXECUTIVE DEPARTMENT. 


Section 1. 
Cited in State ex rel. Toomey v. Board 
of Examiners, 74 Mont. 1, 8, 238 Pae. 
316. 


For text treatment of this subject see 
vol. 5 Cal. Jur. 664. 


See. 5. 


Cited in State ex rel. Butte Fruit & 
Produce Co. v. District Court, 75 Mont. 
567, 572, 244 Pac. 489; Veto Case, 69 
Mont. 325, 330, 35 A. L. R. 592, 222 
Pac. 428. 


For text treatment of this subject see 
vol. 13 Cal. Jur. 57. 

Power of governor to disapprove bill 
in- part or with modifications, note, 35 
A. L. BR. 600. 

Power to declare martial law, note, 24 
ARR. tl Sas 

Vote necessary to pass bill over veto, 
note, 2 A. L. R. 1593. 


See. 9. 


The suspended sentence law as con- 
strued to the effect that the district 
court may order a sentence suspended 
after entry of judgment does not in- 
fringe the pardoning power confided by 
this section of the constitution to the 
governor with the approval of the board 
of pardons. State ex rel. Bottomly v. 
District Court, 73 Mont. 541, 237 Pac. 
525. 

Cited in State ex rel. Reid v. District 
Court, 68 Mont. 309, 312, 218 Pac. 558. 


For text treatment of this subject see 
vol. 20 Cal. Jur. 395, 
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Statute conferring on court power as 
to suspension of sentence as infringe- 
ment of power of executives to grant 
reprieves and pardons, note, 26 A. L, R. 
400. 

Power of executive to pardon one com- 
mitted for contempt, notes, 23 A. L. R. 
524; 26 A. L. R. 21; 38 A. L. R. 171. 

Recovery of fine or penalty after 
pardon, note, 26 A. L. R. 1536. 

Parole as suspending running of sen- 
tence, note, 28 A. L. R. 947. 

Formal requisites of pardon, note, 34 
Ac Tale ie? 12; 

Power to pardon or commute sentence 
as one which devolves upon the lieuten- 
ant-governor during the absence or dis- 
ability of the governor, note, 32 A. L. 
Rigel Tow, 

Judicial investigation of pardon by 
governor, notes, 30 A. L. BR. 238; 35 A. 
L. B. 998. 


See. 11. 


Under the rule that a subject sub- 
mitted to the legislative assembly by 
special message while in extraordinary 
session is before it for consideration to 
the same extent as if specifically men- 
tioned in the governor’s proclamation 
calling it, chapter 9, Laws of Extraordi- 
nary Session of 1921, relating to the 
suppression of illegal traffic in intoxicat- 
ing liquor, is not invalid as in contra- 
vention of this section of the state con- 
stitution. State v. Dishman, 64 Mont. 
530, 210 Pac. 604. 

If legislation passed at a special ses- 
sion of the legislature is upon a subject 
embodied in the governor’s proclamation, 
it does not come within the inhibition 
of this section of the _ constitution. 
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Sweeney v. City of Butte, 64 Mont. 230, 
208 Pac. 943. 

Cited in State ex rel. Bonner v. Dixon 
et al, 59 Mont. 58, 80, 195 Pac. 841. 


See. 12. 


Since under this section no bill shall 
become a law after adjournment of the 
legislative assembly unless approved by 
the governor, where, instead of approv- 
ing or disapproving a general appro- 
priation bill as a whole, or approving 
some of the -items therein and _ dis- 
approving others, he scaled certain items 
and approved them as scaled, which he 
was without power to do, his action was 
neither an approval nor a disapproval, 
resulting in no appropriations as to such 
items. Veto Case, 69 Mont. 325, 35 
A. L. BR. 592, 222 Pac. 428. 

Cited in State ex rel. Toomey v. State 
Board of Examiners, 74 Mont. 1, 14, 238 
Pac. 316. 


For text treatment of this subject see 
vol. 23 Cal. Jur. 671. 

Vote necessary to pass bill over veto, 
note, 2 A. L. R. 1593. 

Disapproval by governor of a bill in 
part or with modifications, note, 35 A. L. 
R. 600. 


See. 13. 


Under section 13 of this article, em- 
powering the governor “to disapprove of 
any item or items of any bill making 
appropriations of money, embracing dis- 
tinct items,” he may not seale any par- 
ticular item or items by deducting a 
certain per cent of the amount appro- 
priated by the legislature in a bill which 
because of adjournment could not be 
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returned to it for further action, since 
by so doing he would be _ exercising 
creative legislative power and usurping 
the function of the legislative assembly. 
Veto Case, 69 Mont. 325, 35 A. L. R. 
592, 222 Pac. 428. ‘ 

Cited in State ex rel. Bonner v. Dixon 
et al., 95 Mont. 58, 77, 195 Pac. 841. 


For text treatment of this subject see 
vol. 23 Cal. Jur. 554. 

Disapproval of appropriation bill in 
part or with modifications, note, 35 A. L. 


R. 600. 


Sec. 14. 


Power to pardon or commute sentence 
as one which devolves upon the lieu- 
tenant-governor during the absence or 
disability of the governor, note, 32 A. L. 
R. 1162. 


See: 20. 


House Bill No. 398, L. 1925, page 416, 
referring the matter of the claim against 
the state for personal injuries sustained 
through the negligence of its agent to 
the state board of examiners, for ad- 
justment, does not transgress the pro- 
vision of this section of the constitu- 
tion, that no claim against the state shall 
be passed upon by the legislative as- 
sembly unless first considered by said 
board. Mills v. Stewart, 76 Mont. 429, 
247 Pac. 332. 

Cited in State ex rel. Jones v. Erick- 
son, 75 Mont. 429, 457, 244 Pac. 287; 
Porter v. Hartley et al. 67 Mont. 244, 
251, 216 Pac. 344; State v. State Board of 
Examiners, 59 Mont. 557, 558, 197 Pac. 
988. 


ARTICLE VIIT. 
JUDICIAL DEPARTMENT, 


Section 1. 


Cited in Marcellus v. Wright et al., 
61 Mont. 274, 287, 202 Pac. 381. 


For text treatment of this subject see 
vol. 7 Cal. Jur. 662. 

Encroachment on judicial power by 
statute making mere filing of affidavit of 
bias or prejudice sufficient to disqualify, 
note, 5 A. L. R. 1275. 

Power of legislature to set aside or im- 
pair judgment, note, 3 A. L. R. 450. 

Statute creating municipal liability for 
mob or riot as usurpation of judicial 
- powers, note, 13 A. L. R. 758. 

Statute providing for revocation of 
license of physician or surgeon, or den- 
tist as encroachment on judicial power, 
note, 5 A. L. R. 94. 
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Statute restricting injunction in in- 
dustrial disputes as encroachment on ju- 
dicial power, note, 27 A. L. R. 411; 35 
A. L. R. 460. 

Constitutionality of statute forbidding 
direction of verdict or nonsuit, note, 29 
A. dy: Re) 1287, 


See. 5. 


Cited in Tax Commission Case, 68 
Mont. 450, 466, 219 Pac. 817; Gas Prod- 
ucts Co. v. Rankin, 63 Mont. 372, 396, 
24 A. L. R. 294, 207 Pac. 993. 


For text treatment of this subject see 
vol. 7 Cal. Jur. 664. 
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See. 7. 


Cited in Marcellus v. Wright et al, 
61 Mont. 274, 286, 202 Pac. 381. 


See. 8. 


Cited in Marcellus v. Wright et al., 
61 Mont. 274, 286, 202 Pac. 381. 


Sec. 9. 


Cited in Marcellus v. Wright et al., 
61 Mont. 274, 286, 202 Pac. 381. 


Per diem compensation of court clerk, 
note, 1 A. L. R. 280, 290. 

Incompatibility of office of clerk of 
court and office in the military service, 
note, 26 A. L. .R. 144, .145, 


See. 11. 


Cited in State ex rel. Stewart v. Dis- 
trict Court, 77 Mont. 361, 371, 251 Pace. 
137; In re Lockhart, 72 Mont. 136, 139, 
232 Pac. 183; State ex rel. Carroll v. Dis- 
trict Court, 69 Mont. 415, 420, 222 Pace. 
444; Atkinson v. Roosevelt County et al., 
66 Mont. 411, 425, 214 Pac. 74; State v. 
Sorenson, 65 Mont. 65, 68, 210 Pac. 752; 
State. .ex rel: "Weisz! | vi 
et al., 61 Mont. 427, 432, 202 Pac. 387. 


For text treatment of this subject see 
vol. 7 Cal. Jur. 683. 


Sec. 12. 


Where the term of a district judge ex- 
pired at midnight in December, the day 
preceding the first Monday in January 
following the general election at which 
his successor had been elected, an order 
denying a motion for a new trial made 
by him,on,,December 31st, but which he 
was prevented from lodging with the 
clerk because, when attempting to do so 
he found the office closed for the day, 
handed by him to the clerk on January 
3d following, with directions to enter 
it as of December 31st, was his personal 
act and void, he then no longer being 
vested with judicial authority. Mareel- 
lus v. Wright et al, 61 Mont. 274, 202 
Pac. 381. 

Cited in Rowan v. Gazette Printing 
Co. et al., 69 Mont. 170, 173, 220 Pac. 
1104. 


See. 13. 


Cited in Cashman v. Vickers et al., 
69 Mont, 516, 527, 223 Pac. 897. 


See. 15. 


Cited in Stabler v. Porter, 72 Mont. 
62, 65, 232 Pac. 187; State Bank of 
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New Salem v. Schultze, 


63 Mont. 410, 
417, 209 Pac. 599, 


See. 17. 


Cited in Cashman v. Vickers et al., 
69 Mont. 516, 527, 223 Pac. 897. 


For text treatment of this subject see 
vol. 7 Cal. Jur. 606. 


See. 18. 


Cited in State ex rel. Corry v. Cooney 
et al. 70 Mont. 355, 363, 225 Pac. 1007. 


Per diem compensation of court. clerks, 
note, 1 A. L. R. 280, 290. 


See. 19. 


Cited in State ex rel. Corry v. Cooney 
et al., 70 Mont. 355, 363, 225 Pac. 1007; 
State v. Vuckovich, 61 Mont. 480, 491, 
203 Pac. 491. 


For text treatment of this subject see 
vol. 9 Cal. Jur. 594. 

Incompatibility of offices of district at- 
torney and captain of volunteérs, note, 
26. A. L. R. 145. 


Sec. 20. 


Cited in State ex rel. Corry v. Cooney 
et al., 70 Mont. 355, 363, 225 Pae. 1007; 
Cashman v. Vickers et al., 69 Mont. 516, 
521, 223 Pac. 897. 


For text treatment of this subject see 
vol. 15 Cal. Jur. 463. 


See lreL, 


“Concurrent jurisdiction,” within the 
meaning of this section, conferring con- 
current jurisdiction with district courts 
upon justices of the peace courts, means 
that justices’ courts are authorized 
equally with district courts, to try such 
actions, at the choice of the suitors. 
Cashman v. Vickers et al., 69 Mont. 516, : 
223 Pac. 897. 

The provision of this section confeér- 
ring upon justice of the peace courts 
concurrent jurisdiction with district 
courts in cases of forcible entry and 
unlawful detainer actions, is not limited 
by the provision of section 20 of this 
article declaring that justices’ courts 
shall not have jurisdiction in any ease 
where the debt, claim, ete., exceeds the 
sum of $300, but that as to forcible en- 
try and unlawful detainer actions their 
jurisdiction is unlimited in so far ‘as 
money demands are concerned. Cashman 
v. Vickers et al., 69 Mont. 516,.223 Pac 
897. Be vse 
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Cited in Doggett v. Johnson, 72 Mont. 
443, 448, 234 Pac. 252; State ex rel. 
Skrukrud v. District Court et al, 71 
Mont. 570, 574, 230 Pac. 1089; Lambert 
v. Helena Adjustment Co., 69 Mont. 510, 
514, 222 Pac. 1057; State v. Sorenson, 
65 Mont. 65, 69, 210 Pac. 752. 


For text treatment of this subject see 
vol. 15 Cal. Jur. 464-468. 

Power of justice of peace to take 
affidavit as basis for warrant of arrest, 
note, 16 A. L. R. 923. 


See. 26. 


Cited in State ex rel. Corry v. Cooney 
et al., 70 Mont. 355, 364, 225 Pac. 1007. 
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For text treatment of this subject see 
vol. 7 Cal. Jur. 617. 


Sec. 28. 


Cited in State ex rel. Stewart v. Dis- 
trict Court, 77 Mont, 361, 372, 251 Pae. 
play e 


For text treatment of this subject see 
vol. 1 Cal. Jur. 309, 


See. 35. 


Incompatibility of office of judge and 
office in military service, note, 26 A. L. 
R. 148. 


ARTICLE IX. 
RIGHTS OF SUFFRAGE AND QUALIFICATIONS TO HOLD OFFICE. 


Seetion 2. 


The absent voters law, in permitting a 
ballot to be delivered to the election 
officers by mail, does not violate this 
section. Goodell v. Judith Basin County 
et al., 70 Mont. 222, 224 Pac. 1110. 


For text treatment of this subject see 
vol. 10 Cal. Jur. 46. 

Absent voters laws, notes, 14 A. L. R. 
1265; 19 A. L. R. 308; 35 A. L. R. 819. 

Validity of statute requiring informa- 
tion as to residence as condition of right 
to vote, note, 14 A. L. R. 260. 


See. 3. 


Cited in State ex rel. Johnson v. 
Kassing, 74 Mont. 25, 30, 238 Pace. 582, 


For text treatment of this subject see 
vol. 10 Cal. Jur. 49-51. 

Residence or domicile of student or 
teacher for purposes of voting, note, 37 
WANA Dea ee Sree 


See. 4. 
Cited in Goodell v. Judith Basin 
County et al, 70 Mont. 222, 236, 22 
Pac. 1710; 


See. 10. All persons possessing the qualifications for suffrage pre- 


scribed by section 2 of this article as amended and such other qualifi- 
cations as the legislative assembly may by law prescribe, shall be eligible 
to hold the office of county superintendent of schools or any other school 
district office. 

Section 10 of article IX of the constitu- et al., 66 Mont. 169, 173, 28 A. L. R. 
tion was enacted as chapter 97, L. 1923; 772, 213 Pac. 594. 
ratified by the people at the election 


November 4, 1924, effective under gov- 
ernor’s proclamation December 9, 1924. 


For text treatment of this subject see 
vol. 21 Cal. Jur. 832. 

Mental and physical disability as dis- 
qualification to hold office, note, 28 A. L. 
R. 777. 


See. 11. 
Cited in State ex rel. Shea v. Cocking 


ARTICLE X. 
STATE INSTITUTIONS AND PUBLIC BUILDINGS. 


Section 4. 
Cited in State ex rel. Bonner v. Dixon et al., 59 Mont. 58, 77, 195 Pac. 841. 
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ARTICLE XI, 
EDUCATION. 
Section 7. Sec. 9. 


For text treatment of this subject see 
vol. 23 Cal, Jur. 141. 

Expulsion or suspension for violation 
of regulation as to clothes or personal 
appearance of pupils, notes, 18 A. L. R. 
649; 30 A. L. R. 1216. 


For text treatment of this subject see 
vol. 23 Cal. Jur. 159. 

Sectarianism in schools, note, 20 A. L. 
R. 1381, 


ARTICLE XII. 
REVENUE AND TAXATION. 


Section 1. 


Absolute uniformity or equality in 
the imposition of a tax being unattain- 
able, courts will not declare a statute 
invalid as in contravention of this sec- 
tion of the constitution, unless it is 
made to appear that it was framed on a 
plan or principle not calculated to pro- 
duce uniformity or equality, or that its 
administration will result in such flagrant 
injustice as to evidence an entire disre- 
gard of the constitutional requirement. 
Anaconda Copper Mining Co. v. Junod, 
71 Mont. 132, 227 Pace. 1001. 

The tax imposed by section 2441 upon 
a manufacturer is the license or occupa- 
tion tax provided for by the last sen- 
tence of this section and is not con- 
trolled by the uniformity clause con- 
tained in section 11 of this article, 
hence such license tax may be graduated 
according to the amount of business done 
and is not for that reason open to at- 
tack as being discriminatory. State v. 
Hennessy Co., 71 Mont. 301, 230 Pace. 64. 

This section and section 11 of the 
same article, providing for a uniform 
rate of taxation, and that taxes shall be 
levied and collected for public purposes 
only, relate to taxation for govern- 
mental purposes and have no reference 
to assessments for special improvements 
such as contemplated by the creation of 
an irrigation district. Walden v. Bitter 
Root Irr. Dist., 68 Mont. 281, 217 Pac. 
646. 

Since under this section, the legislative 
assembly may impose a license tax upon 
persons and corporations doing business 
in the state, and taxation is the rule and 
exemption the exception, one so doing 
business and attacking such a tax on the 
ground that he is exempt has the burden 
of showing that he comes within some 
definite exception to the rule. Mid- 
Northern Oil Co. v. Walker et al, 65 
Mont. 414, 211 Pae. 353. 

Cited in State ex rel. Jones v. Erick- 
son, 75 Mont. 429, 452, 244 Pac. 287; 
State v. Sunburst Refining Co., 73 Mont. 
68, 77, 235 Pac. 428; State ex rel. Hinz v. 
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Moody, 71 Mont. 473, 478, 230 Pac. 575; 
State v. Pepper, 70 Mont. 596, 601, 226 
Pac. 1108; State ex rel. Rankin v. Dis- 
trict Court, 70 Mont. 322, 330, 225 Pace. 
804; State ex rel. Rankin v. Harrington, 
68 Mont. 1, 16, 217 Pac. 681; State ex 
rel. Pierce v. Gowdy, 62 Mont. 119, 130, 
203 Pac. 1115; Union Bank & Trust Co. 
v. Moore, 62 Mont. 132, 135, 204 Pac. 
361; Stoner v. Timmons et al., 59 Mont. 
158, 160, 196 Pac. 519; State ex rel. 
Bonner v. Dixon et al., 59 Mont. 58, 80, 
195 Pac. 841. 


For text treatment of this subject see 
vol. 24 Cal. Jur. 124. 

Assessment of corporate property at 
full value according to law when valua- 
tions generally are illegally fixed lower, 
notes, 3 A. L. R. 1370; 28 A. L. R. 983. 

Discrimination by license tax on brok- 
ers, note, 8 A, L. R. 424. 

Classification of coal for purposes of 
taxation, note, 24 A. L. R. 1225. 

License taxes on automobiles, notes, 5 
A. L. RB. 759; 24 A. L. RB. 937. 

Business or profession as “property” as 
used in provision as to uniformity of 
taxes, note, 34 A. L. R. 719. 

Equality and uniformity in taxation of 
newspapers, or magazines, note, 35 A. L. 
1 


See. 2. 


This section, prescribing the property 
which shall be absolutely exempt from 
taxation and the class which may be 
exempt if exclusively used for certain 
designated purposes, must be _ strictly 
construed. Town of Cascade v. County 
of Cascade, 75 Mont. 304, 243 Pac. 806. 

Where a mortgagee bequeathed a sum 
of money and a mortgage on land for 
town library purposes, the will providing 
that the trust fund thus created should 
be administered by trustees for the use 
and benefit of the town, and the mort- 
gagor in lieu of foreclosure gave a deed 
for the property to the trustees of the 
town—the cestui que trust—the property 
became that of the town, and not that 


Art. XII] 


of the trust, and was therefore exempt 
from taxation under this section. Town 
of Cascade v. County of Cascade, 75 
Mont. 304, 243 Pac. 806. 

The constitutional provision prescribing 
what property shall or may be exempt 
from taxation is broad enough to include 
every kind of property—real, personal 
and mixed—capable of private ownership, 
under the definition of “property” con- 
tained in section 17 of the same article; 
therefore the contention that, under a 
strict construction, it must be construed 
as meaning the unqualified ownership 
of land merely has no merit. Town of 
Cascade v. County of Cascade, 75 Mont. 
304, 243 Pac. 806. 

Cited in East Helena State Bank v. 
Rogers, 73 Mont. 210, 218, 236 Pac. 1090. 

Sections 2 and 5 of this article were 
cited in State ex rel. Corry v. Cooney 
et al., 70 Mont. 355, 363, 225 Pac. 1007; 
Union Bank & Trust Co. v. Moore, 62 
Mont. 132, 135, 204 Pac. 361; Stoner 
v. Timmons et al., 59 Mont. 158, 160, 
196 Pac. 519. 


For text treatment of this subject see 
vol. 24 Cal. Jur. 87 et seq. 

Bond or warrant of governmental sub- 
division as subject of exemption, notes, 
44 A, L. R. 510; 26 A. L. BR. 547. 

Exemption of shares in foreign cor- 
poration owned by resident, note, 43 
A. L. BR. 686. 

Exemption from taxation of property 
of fraternal or relief association, notes, 
Bo eA. Las d69 22, A. Tus, Risp907. 

Exemption of charitable organizations, 
note, 34 A. L. R. 636. 

Exemption of religious body or society, 
notes, 28 A. L. R. 861; 17 A. L. BR. 1027. 

Hxemption, of SY ..Mi C..A.) or’ ¥.. W 
C. A., note, 34 A. L. R. 1067. 

State power to free government se- 
curities or property from taxation as 
affected by constitutional enumeration of 
subjects of taxation, note, 9 A. L, R. 
436. 

Exemption from taxation of particular 
educational, religious or charitable insti- 
tution, note, 2 A. L. R. 471. 

Exemption from taxation of property 
of labor organization, note, 23 A. L. R. 
813. 

Exemption from taxation of property 
which religious or charitable body has 
no right to hold, note, 27 A. L. R. 1047. 

Exemption of parsonage or residence 
of minister or priest, note, 13 A. L. R. 
1196. 


See. 3. 


The purpose of the framers of the 
constitution in adopting this section, was 
to provide a special method for the 
assessment and taxation of mining prop- 
erty, the theory adopted being that such 
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property should be regarded real as to 
surface value, and personal as to the 
subsurface contents. State ex rel. Hinz 
v. Moody, 71 Mont. 473, 230 Pac. 575. 

The words “as provided by law” ap- 
pearing in the second clause of this 
section, of the constitution, providing 
for the taxation of the surface ground 
of mining property used for other than 
mining purposes, has reference to that 
clause and do not qualify the preceding 
one declaring that mining claims con- 
taining coal, ete., shall be taxed at the 
price paid the United States therefor. 
State ex rel. Hinz v. Moody, 71 Mont. 
473, 230 Pae: 575. 

Coal lands purchased from the federal 
government must be taxed under this 
section at the price paid therefor and 
not at thirty per cent of such purchase 
price, the rate at which real property 
is taxable under the Classification Act 
(secs. 1900 and 2000). State ex rel. Hinz 
v. Moody, 71 Mont. 473, 230 Pac. 575. 

A construction of sections 2344-2355, 
relating to net proceeds in the light of 
sections 2088-2096, relating to the taxa- 
tion of net proceeds, holding certain 
expenses not allowable as a part of the 
cost of mining, does not .violate the 
provision of this section of the consti- 
tution providing that the annual net pro- 
eeeds of mines and mining claims shall 
be taxed “as provided by law,” nor the 
provision of section 1 of that article 
requiring the legislature to levy a uni- 
form rate of assessment and taxation 
under such regulations as shall secure a 
just valuation of all property. Anaconda 
Copper Mining Co. v. Junod, 71 Mont. 
132, 227 Pac. 1001: 

That inequalities may result from a 
holding that coal lands purchased from 
the United States must be taxed at the 
price paid therefor as declared by this 
section of the constitution, does not 
justify a court to hold otherwise. State 
ex rel. Hinz v. Moody, 71 Mont. 473, 230 
Pace doe 

Cited in Northern Pacific Ry. Co. v. 
Musselshell County, 74 Mont. 81, 83, 238 
Pac. 872; Butt & Superior Mining Co. 
v. MeIntyre, 71 Mont. 254, 260, 229 Pac. 
730; Union Bank & Trust Co. v. Moore, 
62, Mont. 132, 135, 204 Pace. 361. 


Valuing undeveloped mining property 
as prospect for purpose of taxation, note, 
2 A. L. BR. 1550, 


See. 4. 


Section 4482, providing that the board 
of county commissioners must let the 
county printing to a newspaper in 
existence for a year or more, even though 
its bid be higher than that of one not 
published for that length of time, does 
not contravene the provisions of this 
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section prohibiting the levying of taxes 
upon the inhabitants or property in any 
county for municipal purposes. State 
ex rel. Woare v. Board of Commrs., 70 
Mont. 252, 225 Pac. 389. 

A “tax”? within the meaning of this 
section of the constitution is an en- 
forced contribution of money or other 
property, assessed in accordance with 
some reasonable rule of apportionment 
by authority of a sovereign on persons or 
property within its jurisdiction for the 
purpose of defraying the public expense. 
State ex rel. Pierce v. Gowdy, 62 Mont. 
141950203 } Paci 1.115, 

Cited in State v. Pepper, 70 Mont. 
596, 602, 226 Pace. 1108; Wibaux Im- 
provement Co. v. Breitenfeldt, 67 Mont. 
206, 208, 215 Pac. 222. 


For text treatment of this subject see 
vol. 18 Cal. Jur. 805; vol. 24 Cal. Jur. 61. 


See. 5. 


Cited in State ex rel. Corry v. Cooney 
et al., 70 Mont. 355, 363, 225 Pac. 1007. 


See. 6. 


Cited in State ex 
et al., 70 Mont. 355, 


rel. Corry v. Cooney 
363, 225 Pac. 1007. 


See. 7. 


Cited in East Helena State Bank v. 
Rogers, 73 Mont. 210, 212, 236 Pac. 1090; 
Union Bank & Trust Co. v. Moore, 62 
Mont. 132, 136, 204 Pac. 361, 


See. 9. 


Cited in Stoner v. Timmons et al., 59 
Mont. 158, 161, 196 Pac. 519. 


See. 10. 


Under the rule that that is certain 
which can be made certain, sections 
5623.1-5623.8 do not violate the provi- 
sion of this section as appropriating an 
indefinite sum for payment of principal 
and interest of state treasury notes, 
the payments to be made being readily 
ascertainable by mathematical caleula- 
tion. State ex rel. Toomey v. Board of 
Examiners, 74 Mont. 1, 238 Pace. 316. 

This section and section 12 cited in 
State ex rel. Bonner v. Dixon et al, 
59 Mont. 58, 77, 78, 195 Pac. 841. 


For text treatment of this subject see 
vol. 23 Cal. Jur. 546. 

Absence of appropriation as defense 
to mandamus to compel payment of sal- 
ary of public officer or employee, note, 
5 A. L. Re 579. 
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[Art. XII 
See. 11. 


This section of the constitution, pro- 
viding that taxes shall be levied and 
collected by general laws and for public 
purposes only, and shall be uniform upon 
the same class of subjects within the 
territorial limits of the authority levying 
the tax, relates to property taxes only, 
and not to such as are imposed on in- 
heritances. State ex rel. Rankin v. Dis- 
trict Court, 70 Mont. 322, 225 Pac. 804. 

This section and section 1 of this arti- 
cle relate to taxation for governmental 
purposes and have no reference to assess- 
ments for special improvements such as 
contemplated by the creation of an irri- 
gation district. Walden v. Bitter Root 
Irr, Dist., 68 Mont. 281, 217 Pac. 646. 

The words “public purposes” as used 
in this section of the state constitution, 
providing that taxes shall be collected for 
public) purposes only, are synonymous 
with “governmental purposes.” State ex 
rel. Mills v. Dixon et al., 66 Mont. 76, 
213 Pae. 227. © 

Special assessments for the construc- 
tion and maintenance of drainage works 
are not taxes within the meaning of 
this section, providing that taxes shall 
be uniform upon the same class of sub- 
jects, and hence that provision has no 
application. In re Valley Center Drain 
District, 64 Mont. 545, 211 Pace. 218. 

Cited in Mills v. Stewart, 76 Mont. 
429, 438, 247 Pac. 332; Thaanum’ Vv: 
Bynum Irr. District, 72 Mont. 221, 228, 
232 Pae. 528; State v. Hennessy Co., 71 
Mont. 301, 307, 230 Pac. 64; State ex rel. 
Pierce v. Gowdy, 62 Mont. 119, 129, 203 
Pae. 1115. 


For text treatment of this subject see 
vol. 24 Cal. Jur. 124. 

Statute refusing to corporation deduc- 
tions allowed to individual taxpayer, 
note, 42 A. L. 'R. 1049. 

Discrimination between par value stock 
corporations and nonpar value stock cor- 
porations, notes, 36 A. L. R. 795; 45 A. 
eR, 1505, 

Equality and uniformity in taxation of 
newspapers and magazines, note, 35 A. L. 
Re 0d 

License tax on real estate brokers as 
within constitutional provision that taxa- 
tion should be uniform, note, 8 A. L. R. 
425. 

Assessment of corporate property at 
full value according to law when valua- 
tions generally are illegally fixed lower, 
note,.3) A. L, R. 1370, 


See. 12. 


2148, increasing the tax levy 
for state purposes by one and one-half 
mills for the period of ten years and 
directing successive legislatures for that 


Section 
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period how the proceeds thereof shall be 
appropriated, and authorizing the as- 
sembly to make the appropriations for 
each of the ten years, is not unconstitu- 
tional as appropriating money for ten 
years, or at all, in violation of this sec- 
tion, prohibiting the making of appro- 
priations for more than two years. 
(The question whether direction to suc- 
cessive legislatures as to how money 
shall be appropriated is binding upon 
such bodies, reserved.) State ex rel. Jones 
v. Erickson, 75 Mont. 429, 244 Pac. 287. 

Under the showing made on application 
for writ of injunction against the state 
board of examiners, held that the ap- 
propriations made by the legislature for 
the years 1925 and 1926 for the four 
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prohibiting appropriations exceeding the 
total tax provided by law. State ex rel. 
Jones -v. Erickson, 75 Mont. 429, 244 
Pac, 287. 

The provision of this section of the 
constitution, that no appropriations shall 
be made in excess of the total tax pro- 
vided for by law during any fiscal year, 
must be interpreted to refer not only 
to the money raised by direct taxation 
but also to anticipated income from all 
other sources. State ex rel. Toomey v. 
Board of Examiners, 74 Mont. 1, 238 Pac. 
316. 

Cited in State ex rel. Mills v. Dixon 
et al., 66 Mont, 76, 96, 213 Pace, 227; 
State ex rel. Bonner v. Dixon et al., 59 
Mont. 58, 78, 195 Pac. 841. 


teaching units comprising the university 
of Montana do not exceed the amount 
received from the one and one-half mill 
levy authorized by section 2148, for 
their maintenance, and therefore do not 
transgress the provision of this section, 


Sec. 14. 


Cited in State ex rel. Rankin v. Madi- 
son State Bank, 68 Mont. 342, 347, 218 
Pac. 652, 


See. 15. The board of county commissioners of each county shall 
constitute the county board of equalization. The duties of such board 
shall be to adjust and equalize the valuation of taxable property within 
their respective counties, and all such adjustments and equalizations may 
be supervised, reviewed, changed, increased or decreased by the state 
board of equalization. The state board of equalization shall be composed 
of three members who shall be appointed by the governor, by and with 
the advice and consent of the senate. A majority of the members of the 
state board of equalization shall constitute a quorum. The term of office 
of ®ne of the members first appointed shall end on March 1, 1925, of 
another first appointed on March 1, 1927, and of the third first appointed 
on March 1, 1929. Each succeeding member shall hold his office for the 
term of six years, and until his successor shall have been appointed and 
qualified. In case of a vacancy the person appointed to fill such vacancy 
shall hold office for the unexpired term in which the vacaney occurs. The 
qualifications and salaries of the members of the state board of equaliza- 
tion shall be as provided by law, provided, however, that such members 
shall be so selected that the board will not be composed of more than 
two persons who are affiliated with the same political party or organiza- 
tion; provided, further, that each member shall devote his entire time 
to the duties of the office and shall not hold any position of trust or 
profit, or engage in any occupation or business interfering or incon- 
sistent with his duties as a member of such board, or serve on or under 
any committee of any political party or organization, or take part, either 
directly or indirectly, in any political campaign in the interest of any 
political party or organization or candidate for office. The state board 
of equalization shall adjust and equalize the valuation of taxable prop- 
erty among the several counties, and the different classes of taxable 
property in any county and in the several counties and between in- 
dividual taxpayers; supervise and review the acts of the county assessors 
and county boards of equalization; change, increase, or decrease valuations 
made by county assessors or equalized by county boards of equalization; 
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and exercise such authority and do all things necessary to secure a fair, 
just and equitable valuation of all taxable property among counties, 
between the different classes of property, and between individual tax- 


payers. 


Said state board of equalization shall also have such other powers, 


and perform such other duties relating to taxation as may be prescribed 


by law. 


Section 15 of article XII of the con- 


stitution was enacted by the legislature 
(Ch. 11, Ex. L. 1921), and was ratified by 
the people at the election of November 
7, 1922, effective under proclamation of 
the governor December 14, 1922. 


The legislature could properly add 
powers additional to those specifically 
conferred by this section upon the state 
Board of Equalization, as it did by 
sections 2089-2096 by imposing upon the 
board the duty to assess net proceeds 
of mines. Butte & Superior Mining Co. 
vy. McIntyre, 71 Mont. 254, 229 Pac. 730. 

An amendment to this section was 
held valid ‘although not entered in full 
in the journal of the senate. Tax Com- 
mission Case, 68 Mont. 450, 219 Pace. 817. 

Cited in State v. State Board of Equal- 
ization, 67 Mont. 340, 351, 215 Pac. 667; 
Beiknap Realty Co. v. Simineo et al., 
67 Mont. 359, 362, 215 Pae. 659. 


For text treatment of this subject see 
vol. 24 Cal. Jur. 225 et seq. 

Action of board of equalization as 
affecting right to attack assessment on 
ground of assessor’s fraud, note, 9 A. L. 
R. 1277. 

Notice to property owners of increase 
in assessment by board of equalization, 
note, 24 A. L. R. 331. 


See. 16. 


Snowsheds constructed of reinforced 
conerete and steel, with timber roofs, 
the walls of which on the mountain-side 
of the track were imbedded in the ground 
four feet or more, the outer walls con- 
sisting of a series of piers grounded 
in holes from a foot to twelve feet deep, 
held part of defendant railway com- 
pany’s roadbed, and as such assessable, 
under this section by the state board of 
equalization and not by the county as- 
sessor. Great Northern Ry. Co. v. Flat- 
head County, 61 Mont. 263, 202 Pac. 198. 

Cited in Butte & Superior Mining Co. 
v. McIntyre, 71 Mont. 254, 259, 229 Pace. 
730; State ex rel. Hinz v. Moody, 71 
Mont. 473, 485, 230 Pac. 575; State ex 
rel. Northerh Pacific Ry. Co v. Dunean, 
68 Mont. 420, 423, 219 Pac. 688. 

This section and sections 2, 9 and 17 
of this article were cited in Stoner v. 
Timmons et al., 59 Mont. 158, 160, 196 
Pae. 519. 
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For text treatment of this subject see 
vol. 24 Cal. Jur. 404. 


See. 17. 


This section forbids the taxation of 
the capital stock of a state bank where 
the property represented by such stock 
is within the state and liable to taxation. 
Union Bank & Trust Co. v. Moore, 62 
Mont. 132, 204 Pac. 361. 

Chapter 89, L. 1919, providing for the 
classification of land for taxation pur- 
poses, was held to contravene this sec- 
tion of the constitution. Stoner v. Tim- 
mons et al., 59 Mont. 158, 196 Pac. 519. 

Cited in Town of Cascade v. County 
of Cascade, 75 Mont. 304, 310, 243 Pac. 
806; East Helena State Bank v. Rogers, 
73 Mont. 210, 217, 236 Pac. 1090; State 
ex rel. Hinz v. Moody, 71 Mont... 473, 
480, 230 Pac. 575; State ex rel. Rankin v. 
Harrington, 68 Mont. 1, 16, 217 Page. 
681; Union Bank & Trust Co. v. Moore, 
62 Mont. 132, 136, 204 Pac. 361. 


For text treatment of this subject see 
vol. 24 Cal. Jur. 72. 

Leasehold interest in exempt property 
as subject of tax, note, 23 A. L. R. 248. 

Oil and gas rights or privileges as sub- 
ject to taxation, notes, 16 A. L. R. 513; 
29 A. L. R. 606. 

Taxation of chattels and conditional 
sale contracts or title retaining notes, 
note, 12 A. L. R. 566. 

Taxation of bond or warrant of gov- 
ernmental subdivision, notes, 26 A. L. R. 
547; 44 A. L. R. 510. 

Taxation of foreigners as. proper sub- 
ject of treaty regulation, notes, 4 A. L. 
BS ORs V7 Al LR. 686: 

Taxation of insurance reserves, note, 
130A. Le Ry 186. 

Franchise or excise tax on corporation 
in hands of receiver, notes, 18 A. L. R. 
700; 26 A. L. R. 426. 

Business or profession as “property” 
which may be taxed, note, 34 A. L. R. 
O19; 

Legal nature of Massachusetts trusts 
for purposes of taxation, note, 31 A. L. 
R. 859. 

Shares owned by resident in a foreign 
corporation as subject of property tax, 
note, 43 A. L. R. 686, 
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ARTICLE XIII. 
PUBLIC INDEBTEDNESS. 


Section 1. 


The taxes which an irrigation district 
is authorized to levy upon the lands 
included in the district for the purpose 
of paying for property acquired are in 
the nature of special assessments as 
distinguished from general taxes, and 
by the expenditure of moneys authorized 
by section 7174, it obtains an equivalent 
in the value of the property purchased, 
hence does not come within the prohi- 
bition of this section of the constitu- 
tion, above. Thaanum v. Bynum Ir. 
Dist., 72 Mont. 221, 232 Pac. 528. 

The purpose of the constitutional pro- 
vision prohibiting the state, counties, 
cities, etc., from loaning their credit to 
individuals or corporations or becoming 
shareholders in or joint owners with 
companies or corporations is to prevent 
the use of public funds raised by general 
taxation in aid of enterprises apparently 
devoted to quasi-public purposes, but 
actually engaged in private business. 
Thaanum v. Bynum Irr. Dist., 72 Mont. 
221, 232 Pac. 528. 

An irrigation district is not a “sub- 
division” of the state within the mean- 
ing of this section of the constitution, 
providing that neither county, city, town, 
municipality “nor other subdivision of 
the state shall become a shareholder in 
or a joint owner with a company or 
corporation, and therefore its board of 
commissioners may acquire shares in a 
reservoir company or purchase rights to 
the use of water, as authorized by sec- 
tion 7174. Thaanum v. Bynum Ir. Dist., 
72 Mont. 221, 232 Pac. 528. 

The inhibition of the state constitu- 
tion against making donations by the 
state or any subdivision thereof or loan- 
ing its eredit, to any individual, corpo- 
ration, ete., is both mandatory and pro- 
hibitory, applicable alike to the legisla- 
tive assembly and the people in their 
legislative capacity. State ex rel. Mills 
v. Dixon et al., 66 Mont. 76, 213 Pae. 
227. 

The payment of a bounty to those who 
served in the military establishment of 
the United States during the World War, 
contemplated by chapter 162, Laws of 
1921, by means of a tax levy for that 
purpose, is not for a public or govern- 
mental purpose but intended as a dona- 
tion or gift contrary to the provision of 
this section of the constitution. State 
ex rel. Mills v. Dixon et al., 66 Mont. 76, 
213 Pac. 227. 

Cited in Mills v. Stewart, 76 Mont. 
429, 438, 247 Pac. 332. 

Sections 1, 3, 5 and 6 of this article 
were cited in State ex rel. Corry v. 
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Cooney et al. 70 Mont. 355, 363, 225 
Pace. 1007; Sords v. Simineo. et al., 68 
Mont. 164, 178, 216 Pac. 806. 


For text treatment of this subject see 
vol. 23 Cal. Jur. 556. 

Appropriation or raising of public 
funds for distribution by chamber of 
commerce, note, 31 A. L. R. 495. 

Constitutionality of retroactive statute 
providing compensation for death in ser- 
vice of state, note, 28 A. L. R. 1100. 

Pensions for municipal employees, 
AT. Ry ALL. 

Old age pension or 
note, 37 A. L. R, 1524. 

Appropriation of public funds for 
patriotic celebrations, note, 30 A. L. R. 
1039. 

Constitutionality of statute authorizing 
state to loan its credit, note, 14 A. L. R. 
1165. 

Power of legislature to grant extra 
compensation for past services of in- 
dividual publie officer or employee, note, 
280eA. le Rei Giba. 

Right to use public funds to carry in- 
surance for public officers or employees, 
notes, 16 A. L. BR. 1089; 27 A. L, RB. 
1267. 

Power to impose license fee or penalty 
for benefit of private individual or cor- 
poration, note, 13 A. L. R. 828. 

Constitutionality of statute or ordi- 
nance authorizing use of publie funds 
for restoration or repair of privately 
owned public utility, note, 13 A. L. R. 
313. 

Constitutionality of statute providing 
for free text-books for individual use of 
pupils, note, 17 A. L. R. 299. 

Constitutionality of statutes providing 
for bounty or pensions for soldiers, notes, 
Ge Aa Lies To Lea Oseilaee Acie lie Ron oS,0sy Le 
A. L. R.. 1359. 

Constitutionality of welfare acts for 
veterans of World War, note, 22 A. L. R. 
1542. 


See. 2. 


By the issuance of state treasury notes 
to secure funds to pay outstanding reg- 
istered warrants, no new debt is created 
within the meaning of this section of 
the constitution, the effect of their au- 
thorization being merely to change the 
evidence of indebtedness from warrants 
to treasury notes. State ex rel. Toomey 
v. Board of Examiners, 74 Mont. 1, 238 
Pac. 316. 

The provision of this section of the 
constitution, prohibiting the creation of 
a debt exceeding singly or in the aggre- 
gate with existing debts the sum of 
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assistance acts, 
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$100,000, unless anthorized by the people 
at a general election, was not intended 
to apply to an issue of treasury notes to 
refund outstanding warrants issued for 
eurrent state expenses. State ex rel. 
Toomey v. Board of Examiners, 74 Mont. 
1, 238 Pac. 316. 

The debt or liability the incurring of 
which is prohibited by this section with- 
out a majority approval by the people 
at a general election is one which singly 
or in the aggregate will obligate the 
state to an amount in excess of $100,000 
cash on hand and revenues provided by 
the legislature for the two years in- 
tervening between sessions of the as- 
sembly, since revenue for which provi- 
sion has been made may constructively 
be considered as cash on hand. State 
v. State Board of Examiners, 59 Mont. 
557, 197 Pac. 988. 

The fact that sections 5606-5614 are 
indefinite as to the time during which 
they shall be operative and the tax levy 
provided for is limited does not render 
them violative of this section, the ques- 
tion whether the tax provided for prove 
to be sufficient or insufficient to pay 
principal and interest on the bonds be- 
ing one addressed to legislative action, 
in the absence of an affirmative show- 
ing that it is not sufficient. State ex rel. 
Bonner v, Dixon et al., 59 Mont. 58, 195 
Pac. 841. 


For text treatment of this subject see 
vol. 23 Cal. Jur. 566. 


Sec. 3. 
Cited in State ex rel. Corry v. Cooney 
et al., 70 Mont. 355, 363, 225 Pac. 1007; 
State v. Poland et al., 61 Mont. 600, 605, 


203 Pae. 352. 
See. 5. 

This section is not a grant of power 
to counties to incur indebtedness but 
merely fixes the maximum limit of in- 
debtedness permissible; therefore the 


legislature, not being prohibited by the 
constitution from doing so, may, as it 
did by enacting chapter 21, Laws of 1923, 
fix a lower limit than that prescribed. 
Heckman v. Custer County et al, 70 
Mont. 84, 223 Pac. 916. 

The words “single purpose” as used in 
this section, providing that “no county 
shall ineur any indebtedness or liability 
for any single purpose to an amount 
exceeding $10,000 without the approval 
of a majority of the electors thereof,” 
mean a project or undertaking, the ele- 
ments entering into which are so re- 
lated that when combined they consti- 
tute an entity—something complete in 
itself, but separate and apart from other 
objects. State ex rel. Turner v. Patch 
et al., 64 Mont. 565, 210 Pac. 748. 


CONSTITUTION, 


[Art. XIII 


Under the above rule, county in- 
debtedness evidenced by warrants issued 
in payment of separate contracts for the 
construction, repair, improvement and 
maintenance of certain portions of the 
public roads and bridges at different 
and widely scattered places in a county 
containing more than two thousand 
square miles and having three hundred 
and twelve established public roads ex- 
tending over every part of the county, 
did not constitute an indebtedness for a 
“single purpose” or undertaking within 
the meaning of this section, even though 
the different points at which the work 
was done were connected by its public 
roads; held, further, that each piece of 
work, the cost of none of which exceeded 
$10,000, was an entity in itself, and that 
therefore warrants issued in payment 


‘therefor were not void, the contention 
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on application for injunction that all of 
the county roads constituted a _ single 
system and that therefore warrants is- 
sued for work done on all of them com- 
bined was an indebtedness for a single 
purpose in excess of $10,000 being with- 
out merit. State ex rel. Turner v. Patch 
et al., 64 Mont. 565, 210 Pac. 748. 

County commissioners may not, by 
making arbitrary or artificial divisions 
of road work which manifestly consti- 
tutes but one project, and by issuing 
separate warrants to separate contrac- 
tors for separate units thus created, 
evade the prohibition of this section. 
State ex rel. Turner v. Patch et al., 64 
Mont. 565, 210 Pac. 748. 

Cited in State ex rel. Corry v. Cooney 
et al., 70 Mont. 355, 363, 225 Pac. 1007; 
State ex rel. Rankin v. State Board of 
Examiners, 59 Mont. 557, 567, 197 Pac. 
988. 


For text treatment of this subject see 
vol. 7 Cal: Jur. 525, 

Permanent improvements as within con- 
stitutional provision against county ex- 
ceeding current revenue, note, 41 A. L. R. 
790, 


Sec. 6. 


Cited in First Nat. Bank v. County 
of Dawson, 74 Mont. 439, 448, 240 Pae. 
981; State ex rel, Corry v. Cooney et al., 
70 Mont. 355, 363, 225 Pac. 1007; First 
Nat. Bank of Glendive v. Sorenson, 65 
Mont. 1, 13, 210 Pac. 900. 


For text treatment of this subject see 
vol. 18 Cal. Jur. 878. 

Statute creating municipal liability for 
mob or riot as within constitutional debt 
limitation, note, 13 A. L. R. 757. 

Liability of municipality for failure to 
collect cost of local improvements from 
property primarily liable as affected by 
limitation of indebtedness, note, 38 A. 
L. R, 1277, 
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ARTICLE XIV. 
MILITARY AFFAIRS. 
Section 1. See. 2. 


Cited in State ex rel. Rankin v. Dis- Cited in State ex rel. Mills v. Dixon 
trict Court, 70 Mont. 322, 327, 225 Pac. et al, 66 Mont. 76, 86, 213 Pac. 227. 
804. 


See. 3. 
For text treatment of this subject see Cited in State ex rel. Bonner v. Dixon 
vol. 17 Cal. Jur. 245. et al., 59 Mont. 58, 78, 195 Pac. 841. 


ARTICLE XV. 
CORPORATIONS OTHER THAN MUNICIPAL. 


Seetion 2. trict Court, 67 Mont. 164, 168, 215 Pac. 


Cited in Mid-Northern Oil Co. |v. a 
reas ies al., 65 Mont. 414, $e, For text treatment of this subject see 
ac. : vol. 10 Cal. Jur. 34. 
For text treatment of this subject see 
vol. 6 Cal. Jur. 611. See. 10. 
Under this section, a corporation can- 
See. 4. not issue its stock except for labor done, 


PT cerian se dosierin Ret acer services performed or money and prop- 
stockholder shall have the right to ete erty actually received. Plaintiff's com- 
in hates au vaieceiOuall' foe Widireetors) © Plain’, Mm. Bis padtion,, to Seompel aebrpo- 
Stora iexclusivele ta Momestiolfacrpora- ration to issue and deliver to him certain 
Pee? Montana Reaninc Ca. 71 shares of its stock under a contract with 
Mont, 105, 227 Pac. 582 2 its promoters prior to its organization, 

- ? j zs showed that at the time it was made no 
; : labor could have been done or services 
oe Cal. ees Sry 208 performed for it, not having been then 

5 : ; ; in. existence, and the parties making it 
had no legal right to make a disposition 


Power of directors to change time for 
[Need Erba a be ar Sila notes, of the company’s capital stock after be- 
OEE GEO Bee igrtes y coming a legal entity. Held, that the 
ao es ay nonvoting stock, note, pleading did not state a cause of action. 
oti. ve : Kirkup v. Anaconda Amusement Co., 59 
Mont. 469, 17 A. L. BR. 441, 197 Pae. 

Sec. 5. 1005. 


Cited in City of Helena v. Helena 


Light & Ry. Co., 63 Mont. 108, 119, 207 For text treatment of this subject see 
Pac. 337. vol. 6 Cal. Jur. 743, 900. 


Sec. 7. See. 11. 

Cited in Doney v. Northern Pacific Ry. 

Co. et al., 60 Mont. 209, 226, 199 Pace. 
432, 


Cessation by foreign corporation of 
business within state as affecting desig- 
nation of agent for service of process, 
note, 45 A. L. R. 1447, 


For text treatment of this subject see 
vol. 4 Cal. Jur. 831 et seq. 
Discrimination in respect of extension See. 12. 


of credit, note, 12 A. L. BR. 964, Cited in City of Helena v. Helena 


Franchise provisions for free or re- . 
duced passes as within constitutional pro- saya ee Ry. Co., 63 Mont. 108, 117, 207 


vision prohibiting discrimination, notes, 

10 A. L. RB. 504; 15 A. L. R. 1200., i : 
Discrimination by carrier between ship- bi eee cere er df this ipubject, see 

pers as to use of right of way or wharf, j ; ; < 

note, 44 A. L. R. 1526. 


See. 13. 
Sec. 9. Section 5939 of the Code, relieving 
‘Cited in State ex rel. McLeod v. Dis- directors of a corporation of the pen- 
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alty imposed by section 3837, Revised 
Codes of 1907, does not contravene this 
section of the constitution prohibiting 
the passing of retrospective laws. for the 
benefit of a corporation or an individual. 
Continental Oil Co. v. Montana C. Co., 
63 Mont, 223, 207 Pac. 116. 

Cited in State ex rel. Rankin v. Dis- 
trict Court, 70 Mont, 322, 332, 225 Pac. 
804, 


CONSTITUTION. 


[Art. XVI 


See. 18. 


Cited in State ex rel. Butte ete. Co. 
v. District Court, 75 Mont. 567, 579, 244 
Pac. 489. : 


For text treatment of this subject see 
vol. 6 Cal. Jur. 579. 


ARTICLE XVI. 
MUNICIPAL CORPORATIONS AND OFFICERS. 


Section 3. 


A completed and used bridge belongs 
to the state and is not therefore ‘‘prop- 
erty of the county” within the meaning 
of this section. It was therefore be- 
yond the power of the legislature by sec- 
tion 4398 to authorize the commissioners 


meaning of this section, under which, 
when a new county is created, the net 
indebtedness of the old county, its rat- 
able proportion of which the new one 
must pay, is to be determined by de- 
ducting from its total indebtedness the 
value of all property of the old county, 


means such property as a county holds 
and can sell. State ex rel. Judith Basin 
County v. Poland et al, 61 Mont. 600, 
203 Pace. 352. . 


in adjusting indebtedness between a new 
and an old county, to take into considera- 
tion steel bridges constructed and in 
use for less than ten years. State ex rel. 
Missoula County v. Brown et al, 73 
Mont. 371, 236 Pac. 548. 

“Property of the county” within the 


Sec. 4. (Proposed Amendment.) In each county there shall be elected 
three county commissioners, whose term of office shall be six years; pro- 
vided that each county in the state of Montana shall be divided into three 
commissioner districts, to be designated as commissioner districts, numbers 
one, two and three, respectively. 

The board of county commissioners shall in every county in the 
state of Montana, at their regular session, on the first Monday in May, 
1929, or as soon thereafter as convenient or possible, not exceeding sixty 
days thereafter, meet and by and under the direction of the district court 
judge or judges of said county, divide their respective counties into three 
commissioner districts as compact and equal in population and area as 
possible, and number them respectively, one, two and three, and when 
such division has been made, there shall be filed in the office of the county 
clerk and recorder of such county, a certificate designating the metes and 
bounds of the boundary lines and limits of each of said commissioners 
districts, which certificate shall be signed by said judge or judges; pro- 
vided, also that at the first regular session of any newly organized and 
ereated county, the said board of county commissioners, by and under the 
direction of the district court judge or judges of said county, shall divide 
such new county into commissioner districts as herein provided. 

Upon such division, the board of county commissioners shall assign 
its members to such districts in the following manner; each member of 
the said board then in service shall be assigned to the district in which he 
is residing or the nearest thereto; the senior member of the board in 
service to be assigned to the commissioner district No. 1, the next member 
in seniority to be assigned to commissioner district No. 2, and the junior 
member of the board to be assigned to commissioner district No. 3; pro- 
vided, that at the first general election of any newly created and organized 
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For text treatment of this subject see 
vol. 7 Cal. Jur. 401. 
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Art. XVI] CONSTITUTION. [5—7 
county, the commissioner for district No. 1, shall be elected for two years, 
for No. 2, for four years, and for No. 3, for six years, and biennially 
thereafter there shall be one commissioner elected to take the place of the 
retiring commissioner, who shall hold his office for six years. 

That the board of county commissioners by and under the direction 
of the district court judge or judges of said county, for the purpose of 
equalizing in population and area such commissioner districts, may change 
the boundaries of any or all the commissioner districts in their respective 
county, by filing in the office of the county clerk and recorder of such 
county, a certificate signed by said judge or judges designating by metes 
and bounds the boundary lines of each of said commissioner districts as 
changed, and such change in any or all the districts in such county, shall 
become effective from and after filing of such certificate; provided, how- 
ever, that the boundaries of no commissioner district shall at any time 
be changed in such a manner as to affect the term of office of any county 
commissioner who has been elected, and whose term of office has not 
expired; and provided, further, that no change in the boundaries of any 
commissioner district shall be made within six months next preceding a 
general election. 

At the general election to be held in 1930, and thereafter at each 
general election, the member or members of the board to be elected, shall 
be selected from the residents and electors of the district or. districts in 
which the vacancy occurs, but the election of such member or members of 
the board shall be submitted to the entire electorate of the county, pro- 
vided, however, that no one shall be elected as a member of said board, 
who has not resided in said district for at least two years next preceding 
the time when he shall become a candidate for said office. 

When a vacancy occurs in the board of county commissioners the 
judge or judges of the judicial district in which the vacancy occurs, shall 
appoint someone residing in such commissioner district where the vacancy 
occurs, to fill the office until the next general election when a commis- 
sioner shall be elected to fill the unexpired term. 


En, Sec. 1, Ch. 72, L. 1927. 
Note-—The foregoing proposed amend- 


ment will be voted upon at the general 
election in November, 1928. 


Sec. 5. 
Cited in Butte & Superior Mining Co. 
v. McIntyre, 71 Mont. 254, 259, 229 Pace. 
730. 


Sec. 6. 


The word “term” as used by this sec- 
tion of the constitution with reference 
to the election or appointment of muni- 
cipal officers, and section 511, Revised 
Codes of 1921, applies to the office and 
not to the, person holding it. State ex 
rel. Morgan v. Knight, 76 Mont. 71, 
245 Pac. 267. 


For text treatment of this subject see 
vol. 7 Cal. Jur. 421. 


See. 7. The legislative assembly may, by general or special law, 
provide any plan, kind, manner or form of municipal government for 
counties, or counties and cities and towns, or cities and towns, and when- 
ever deemed necessary or advisable, may abolish city or town government 
and unite, consolidate or merge cities and towns and county under one 
municipal government, and any limitations in this constitution notwith- 
standing, may designate the name, fix and prescribe the number, designa- 
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CONSTITUTION. 


[Art. XIX 


tion, terms, qualifications, method of appointment, election or removal of 
the officers thereof, define their duties and fix penalties for the violation 
thereof, and fix and define boundaries of the territory so governed, and 
may provide for the discontinuance of such form of government when 
deemed advisable; provided, however, that no form of government per- 
mitted in this section shall be adopted or discontinued until after it is 
submitted to the qualified electors in the territory affected and by them 


approved. 


Section 7 of article XVI of the con- 
stitution was enacted by the legislature 
(Ch. 113, L. 1921), and ratified by the 
people at the election of November 7, 
1922, effective under proclamation of the 
governor December 14, 1922. 


This section of the state constitution, 
authorizing the consolidation of county 
and city governments, is not an at- 
tempted revision under section 8 of arti- 
ele XIX, but is an 
section 9 thereof. State ex rel. Corry 
v. Cooney et al., 70 Mont. 355, 225 Pae. 
1007. 

Amendment to article XVI of the con- 
stitution by adding thereto section 7, 
providing for the consolidation of county 
and city governments, is not open to the 
objection that it violates section 26, 
article V, of that instrument prohibiting 
the legislature from passing a local or 
special act regulating county affairs, 
creating offices or prescribing the powers 
and duties of officers in counties and 
cities, or of section 31 thereof prohibit- 
ing the extension of terms of public 
officers or the increasing or diminishing 
of their salaries. State ex rel. Corry v. 
Cooney et al., 70 Mont. 355, 225 Pace. 
1007. 

The fact that counties, cities and 
towns may or may not avail themselves 
of the provisions of this section, its 
provisions being permissive, is not a 
proper objection to its validity. State 
ex. rel. Corry v. Cooney et al., 70 Mont. 
355, 225 Pac. 1007. 

The amendment to the constitution 
wrought by the addition of this section 


amendment under - 


of article XVI, is not in contravention 
of sections 5 and 6, article VI thereof, 
respecting senatorial districts and repre- 
sentatives in the legislative assembly to 
which the county sought to be consoli- 
dated with a city is entitled, nor of 
section 13 of article VIII, respecting 
judicial districts. State ex rel. Corry v. 
Cooney et al, 70. Mont. 355, 225 Pae, 
1007. 

This section of the constitution pro- 
vides that the legislature may “by gen- 
eral or special” law provide for the con- 
solidation of county and city govern- 
ments. After the passage of a general 
law on the subject (chapter 121, L. 1923) 
the legislature passed a special act au- 
thorizing the consolidation of the county 
of Silver Bow and the cities and towns 
therein located. Held, that the contention 
that the word “or” limits the power of 
the legislature to the adoption of either, 
a general or a special jaw, and that 
having adopted the general act it was 
precluded from passing the special one 
cannot be sustained, but that in order 
to carry out the legislative intent the 
word “or” must be read “and,” it being 
apparent that the legislature in framing 
section 7 for submission to the electors 
did not intend to impose a limitation 
upon its power against adopting both a 
general and a special law to carry out 
its provisions. State ex rel. Corry v. 
Cooney et al, 70 Mont. 355, 225 Pace. 
1007. 


For text treatment of this subject see 
vol. 7 Cal. Jur. 390. 


ARTICLE XIX. 
MISCELLANEOUS SUBJECTS AND FUTURE AMENDMENTS. 


Section 4. 


Cited in Wall v. Duggan et al. 76 
Mont. 239, 245, 245 Pac. 953; McCarthy 
v. Kelley et al, 63 Mont. 233, 235, 206 
Pac. 782. 


See. 8. 


Revision of the constitution authorized 
by this section, implies the probability 
of extensive and comprehensive action by 
a convention, while an “amendment” 
under section 9 does not only comprehend 


9 


a 


8 


any change in the constitution which adds 
something to or takes away from it, but 
is susceptible to a construction which 
will make it cover several. propositions, 
all tending to effect or carry out one 
general object or purpose, and all con- 
nected with one subject. State ex rel. 
Corry v. Cooney et al. 70 Mont. 355, 
225 Pace. 1007. 

Cited in Tax Commission Case, 68 
Mont. 450, 471, 219 Pac. 817. 


For text treatment of this subject see 
vol. 5 Cal. Jur. 554. 


Art. XX, XXI] 
See. 9. 


Section 2148 initiated by the people, 


increasing the rate of taxation for state 
purposes, is not invalid as an attempted 
submission of an amendment to section 
9, article XII of the constitution, with- 
out having been first proposed by one 
of the houses of the legislature as re- 
quired by this section, since a change in 
the rate of taxation may be brought 
about by act of the legislature or by 
a law initiated by the people without 
submission of a _ constitutional amend- 
ment in the mode prescribed by this sec- 
tion. State ex rel, Jones v. Erickson, 
75 Mont. 429, 244 Pac. 287. 

Where an amendment to the constitu- 
tion has but one object in view and 
relates to but a single plan or purpose, 


CONSTITUTION, 


(9, 1,1-8 


journals of both houses. A bill propos- 
img an amendment to section 15, article 
XII, creating the state board of equaliza- 
tion, was properly passed by both houses 
but, while it was entered in full on the 
journal of the house, it was not so en- 
tered in the senate journal. The bill 
acted upon in both houses was in identi- 
cally the same language, identifying 
reference to it having been made in the 
senate journal, and as passed was pub- 
lished by the secretary of state and 
ratified by the people. Held, that the 
course pursued, though not literal com- 
pliance with the constitutional provision, 
was in substantial compliance therewith, 
the object of the requirement—certainty 
as to the proposed amendment—having 
been clearly established by the journals. 
(Associate Justices Cooper and Galen dis- 


the fact that it may impinge upon or 
affect various of its provisions does not 
alone render it objectionable to this 
section, providing that where more than 
one amendment is submitted to the peo- 
ple at the same election they shall be 
separately voted upon. State ex rel. 
Corry v. Cooney et al., 70 Mont. 355, 225 


senting.) Tax Commission Case, 68 Mont. 
450, 219 Pac. 817. 


For text treatment of this subject see 
vol. 5 Cal. Jur, 554 et seq. 

Construction of requirement that pro- 
posed constitutional amendment be en- 


Pac. 1007. tered in journal, notes, 41 A. L. R. 640; 
Section 9, of this article, provides 6 A. L. R. 1227, lig 
inter alia that a proposed amendment Repeal of constitutional provision or 


thereto shall be entered in full on the amendment, note, 386 A. L. BR, 1456, 


ARTICLE XX. 


SCHEDULE. 


then existing and continued in force by 
this section. State v. Poland et al., 61 
Mont. 600, 203 Pac. 352. 


Seetion 1. 


In ascertaining the meaning of words 
used in the constitution they will be 
presumed to have been used in the sense 
in which they were used generally at 
the time the constitution was adopted, 
and interpreted in the light of statutes 


For text treatment of this subject see 
vol. 5 Cal. Jur. 563. 


ARTICLE XXI. 
STATE PERMANENT REVENUE AND SCHOOL FUNDS. 


Section 1. The state of Montana does hereby agree and covenant to 
accept from any natural person, or persons, from inside or outside the 
state, gifts, donations, grants and legacies in any amount or value not 
less than two hundred fifty ($250) dollars each, for the creation of a state 
permanent revenue fund, for the creation of a state permanent school fund, 
for the creation of a permanent revenue fund for the University of Montana, 
and for the benefit of scientific educational, benevolent and charitable 
work, subject, however, to all the provisions and limitations of this article. 

Sec, 2. The state further agrees and covenants to hold in trust all 
such contributions (gifts, donations, grants, and legacies), to administer the 
same perpetually, and to apply the net earnings thereof as therein di- 
rected, subject, however, to the provisions and limitations of this act. 

Sec.3. The original amounts of all contributions for the state permanent 
revenue fund, for the state permanent school fund, and for the permanent 
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revenue fund for the University of Montana, shall be added to such funds 
respectively and become inseparable and inviolable parts thereof. Con- 
tributions for other objects may contain a provision to the effect that the 
net earnings thereof, or part of the net earnings, shall be added to the 
principal for a certain length of time, or until it has reached a certain 
amount, or until the happening of a certain event, but such contingent 
event shall not be more remote than permitted by the laws affecting per- 
petuities; but no contribution containing such provisions as to accumula- 
tion shall be accepted by the state until it has been approved by the 
supervisory board hereinafter constituted, which board shall have power 
to reject any such contribution that it may deem unwise. 

Sec. 4. The state treasurer shall keep a permanent record of all such gifts, 
donations, grants and legacies, showing the names of the givers, the pur- 
pose of the contribution, and other essential facts relating thereto. A 
duplicate of this record shall be kept by the secretary of state. These 
records shall be preserved perpetually as a lasting memorial to the 
givers and their interest in society. The legislative assembly shall from 
time to time make provision for suitable pe ae concerning these bene- 
factors of their fellowmen. 

Sec. 5. The same state board and officers that have charge of the 
investment and administration of the public school fund of the state shall 
have charge of the investment and administration of all the funds admin- 
istered under this article. All these funds shall be invested as one com- 
mon fund to be known and designated as the Montana trust and legacy 
fund. In case any contribution is in some other form than cash, such 
board shall convert it into cash as soon as practicable. 

Sec. 6. All investments of these funds shall be safely and conser- 
vatively made. Preference shall be given to long term loans secured by 
first mortgages on town and city homes or on cultivated and producing 
farms in this state free from all prior liens and encumbrances, and also 
to Montana bonds issued for educational purposes. All such loans and 
bonds shall be payable on the amortization plan. No loan in which the 
security is a mortgage shall exceed fifty per cent of the actual cash value 
of the real estate given as security. No farm loan shall be for a longer 
period than forty years, and no loan secured on residence property shall 
be for a longer period than twenty years. No loan secured on town or 
city property shall be made until the particular town or city and sub- 
division thereof in which it is located has been accepted and approved 
by the state board, having charge of the investment, as permanently 
established, having an assured future and being in every way safe security 
for these investments. Investment may also be made in other safe interest 
bearing securities; provided, however, that no part of such funds shall 
ever be invested in obligations of the state of Montana, except general 
fund warrants which will be paid within one year from the time of 
the investment. No discrimination shall ever be shown for or against any 
loan applicant; provided, however, that in passing on a loan or invest- 
ment, consideration shall be given, not only to the ampleness of the 
security, but also the character and earning capacity of the applicant and 
to the purpose of the loan; and provided further that so long as the 
available funds are inadequate to meet the demand, preference shall be 
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given to the smaller loans. The rate of interest shall always be a rea- 
sonable rate, considering the character of the loan or investment, but 
different rates may be charged for different classes of loans and invest- 
ments. 

See. 7. It is the meaning and intention of this article that all invest- 
ments of these funds shall be confined exclusively to safe loan investments, 
drawing a fixed rate of interest and being in aid of home making, farm- 
ing and educational work, or otherwise conducive to the progress and well 
being of society. All long term investments shall be on the amortization 
plan. Further regulations and limitations concerning these investments 
shall be provided by law. 

See. 8. Whenever the security given for a loan is liable to damage or 
destruction by fire, the insurance company accepting the risk shall be 
absolutely liable to the state for the full amount of the policy, and the 
policy itself shall specifically recite such full liability. The state may 
itself provide for insurance on any property constituting security for its 
loans. : 
Sec. 9. The legislative assembly may provide other and additional © 
ways and means for beginning or increasing any of the funds created or 
authorized by this article. 

Sec. 10. The state of Montana shall accept for investment and admin- 
istration together with the aforesaid funds constituting the Montana trust 
and legacy fund, but as separable parts thereof, sinking funds, permanent 
funds, and cumulative funds belonging to the state and its political sub- 
divisions, and also other funds designated by the legislative assembly, 
when requested to do so by the authorities having the care and custody 
of such funds. All such funds and the accrued interest, less the state 
compensation hereinafter fixed, shall be repaid when due. The provisions 
of this section shall not apply to the public school fund of the state, which 
school fund shall be administered separately as already prescribed by the 
constitution. 

Sec. 11. The state shall be entitled to receive as compensation for the 
administration of all the funds administered under this act one twentieth 
(1/20) of all the interest collected thereon each year. On the last day of 
' December of each year, the state treasurer shall transfer to the state 
general. fund such one twentieth (1/20) of all the interest collected during 
the year, less all the losses ascertained during the year, which losses shall 
be deducted from the one twentieth constituting the compensation of the 
state. The balance of the interest collected shall be the net earnings and 
shall be credited pro rata to each and every fund constituting the Mon- 
tana trust and legacy fund that was in the keeping of the state on January 
Ist of that year, based on the total thereof on that date, and shall be added 
to each fund, or held available for the beneficiaries as the case may be. 
Sums due beneficiaries shall be paid out during the ensuing month of 
January, as far as practicable. 

See. 12. All the net earnings accruing to the state permanent revenue 
fund shall annually be added thereto until it has reached the sum of one 
hundred million dollars ($100,000,000). Thereafter only one twentieth of 
the annual net earnings shall be added to the fund itself, and the remain- 
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ing nineteen twentieths of the net earnings shall be used for the general 
expenses of the state. 

See. 13. All the net earnings accruing to the state permanent school 
fund shall annually be added thereto until it has reached the sum of five, 
hundred million dollars ($500,000,000). Thereafter only one twentieth 
of the annual net earning shall be added to the fund itself, and the 
remaining nineteen twentieths shall annually be apportioned to the school 
districts of the state on the basis of the aggregate actual school attend- 
ance in each district during the preceding school or calendar year by 
persons between the ages of six and eighteen years, and shall be used 
exclusively for educational purposes, subject to such regulations and 
limitations as may be prescribed by law. 

Sec. 14. All the net earnings accruing to the permanent revenue 
fund for the university of Montana shall annually be added thereto until 
it has reached the sum of one hundred million dollars ($100,000,000). 
Thereafter only one twentieth of the annual net earnings shall be added 
to the fund itself, and the remaining nineteen twentieths shall be 
apportioned to all the educational institutions then comprising the Uni- 
versity of Montana, on the basis of the aggregate actual attendance 
in each institution during the preceding school or calendar year, 
and may be used for all purposes properly connected with the work of 
these institutions, subject, however, to such regulations and limitations as 
may be prescribed by law. 

See. 15. Whenever the purpose for which a certain contribution was 
made has been accomplished, or can no longer be ascertained or followed, 
then the total amount of such fund shall be transferred to the state per- 
manent school fund and become a permanent and inviolable part thereof. 
All contributions without a specified purpose shall be credited to the 
state permanent school fund. 

See. 16. Should the time ever come when any of the three aforesaid 
permanent funds become so large that no further increase is necessary 
or desirable, then, in such ease, the legislative assembly shall have power 
to provide for the use of all the net income from such fund for the 
purpose for which it was created, or it may use the one twentieth of the 
annual net income which was to be added to the fund itself for the 
ereation of other permanent revenue funds, or for any other public 
purpose that it may deem wise; provided, however, that none of the 
foregoing provisions of this section shall apply to any of these funds 
until it has reached the specific amount fixed by this article. 

See. 17. The justices of the supreme court of the state of Montana 
are hereby made and constituted a supervisory board over the entire 
administration of all the funds created or authorized by this article and 
the income therefrom. During January of each year, this board shall 
review the administration for the preceding year. It shall decide all 
uncertain or disputed points arising in the administration of the funds 
whenever requested to do so by a beneficiary, by a state official charged 
with some part of the administration of the fund, or any other interested 
party; and it may do so upon its own initiative. It shall be the duty of 
the supervisory board to do and perform all acts and things that it may 
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deem necessary in order to cause the board and officers having direct 
charge of these funds to administer the same carefully and wisely in full 
compliance with the provisions of this article and such further legislation 
as may be enacted relating thereto. The clerk of the supreme court shall 
be ex-officio clerk of this supervisory board. 

See. 18. The legislative assembly shall from time to time enact such 
further legislation as it may deem necessary to carry into effect the pro- 
visions of this article. 


Sections 1 to 18, inclusive, of article 4, 1924, and became a part of the con. 
XXI were enacted by the legislative as- stitution by proclamation of the governor 
sembly as chapter 134, L. 1923, approved December 9, 1924. 
by the people at the election on November 
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Section 2. 


Cited in State v. Big Sheep, 75 Mont. 219, 231, 243 Pac. 1067; Three Foretops 
v. Ross, 73 Mont, 6, 10, 235 Pac. 334. 


ORDINANCE No. IL. 


Section 6. 
Cited in Marcellus v. Wright et al. 61 Mont. 274, 287, 202 Pac. 381. 
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1927 ANNOTATED SUPPLEMENT 


TO THE 


REVISED CODES 


OF 


MONTANA OF 1921. 


POLITICAL CODE. 
ACT TO ESTABLISH A POLITICAL CODE. 


3. Laws, when retroactive. 


Section 5939 held not to violate either 
' this section or article XV, section 13 
of the constitution. Continental Oil Co. 
v. Montana C. Co., 63 Mont. 223, 207 
Pae. 116. 

Cited in Butte & Superior Mining Co. 
v. MelIntyre, 71 Mont. 254, 262, 229 
Pac. 730; State ex rel. Rankin v. District 
Court, 70 Mont. 322, 332, 225 Pac. 804. 

Cited in Educational Bond Case, 68 
Mont. 526, 528, 219 Pac. 637. 


4. Codes, how construed. 


Under this section, a statute in deroga- 
tion of the common law must be liberally, 
not strictly, construed. Anderson et al. 
v. Wirkman, 67 Mont. 176, 215 Pac. 224. 

Cited in O’Hanion v. Great Northern 
Ry. Co., 76 Mont. 128, 141, 245 Pae. 
518; In re Connolly’s Estate, 73 Mont. 
35, 58, 235 Pac. 408; Wall v. Brookman, 
72 Mont. 228, 233, 232 Pac. 774; Swords 
v. Occident Elevator Co., 72 Mont. 189, 
193, 232 Pac. 189; State v. Newman, 
66 Mont. 180, 190, 213 Pac. 805. 

Section 8061, Revised Codes, which is 


For text treatment of this subject see 
vol. 23 Cal. Jur. 630. 

Retroactive effect of statute in relation 
to presentation of notice of claim for 
personal injury against a municipality, 
note, 14 A. L. R. 710. 

Retroactive effect of provision for re- 
duction or increase of award, note, 40 
A. L. BR. 1473. 


the same as this section, was cited in 
Grimstad et al. v. Johnson et al, 61 
Mont. 18, 22, 25 A. L, RB. 351, 201 Pae. 


For text treatment of this subject see 
vol. 23 Cal. Jur. 789. 

Strict construction of statutes permit- 
ting suit against the state, note, 42 
A. L. BR. 1475, 

Construction of statutes granting ex- 
eth from taxation, note, 17 A. L. RB. 


8. Actions, etc., not affected by this code. 


This and section 17 are emergency 
measures intended to prevent the abate- 
ment of pending proceedings and the 
loss of existing rights consequent upon 
the adoption of the codes. They do not 
in any sense constitute a saving clause 


applicable to statutes generally. Conti- 
nental Oil Co. v. Montana C. Co., 63 
Mont. 223, 207 Pac. 116, 


For text treatment of this subject see 
vol. 23 Cal. Jur. 711. 


15. Words and phrases, how construed. 


Cited as section 3, chapter 4, L. 1921, 237 Pac. 486; State v. Hennessy Oo., 71 
in State v. Redmond, 73 Mont. 376, 380, Mont. 301, 303, 230 Pac. 64; Northern 
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Pacific Ry. Co. v. Sanders County, 66 
Mont. 608, 614, 214 Pac. 596. 


This section is identical with section 
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[Part III 


peal was cited in In re Fratt’s Estate, 
60 Mont. 526, 537, 199 Pae. 711. 


For text treatment of this subject see 


8070, Revised Codes, which before re- Waly 4 ald’ Jnr 87s, 


17. Effect of codes on prior laws. 


This and section 8 are emergency 
measures intended to prevent the abate- 
ment of pending proceedings and _ the 
loss of existing rights consequent upon 
the adoption of the codes. They do not 
in any sense constitute a saving clause 


applicable to statutes generally. Conti- 
nental Oil Co, v. Montana C. Co., 63 
Mont. 223, 207 Pac. 116. 


For text treatment of this subject see 
vol. 23 Cal. Jur. 703. 


PART I. 


The Sovereignty of the State and the Political Rights and Duties of 
Persons Subject to Its Jurisdiction. 


CHAPTER 3. 
GENERAL RIGHTS OF THE STATE OVER PROPERTY. 
30. By right of eminent domain. 


Cited in State ex rel. McLeod vy. Dis- 
trict. Court, 67 Mont. 164, 168, 215 Pace. 
240, 


For text treatment of this subject see 
vol. 10 Cal. Jur. 289. 


CHAPTER 4. 
PERSONS COMPOSING THE PEOPLE OF THE STATE. 


33. Residence, rules for determining. ‘ 


Cited in State ex rel. Johnson v. Kas- new home, notes, 16 A. L. R. 1298; 5 
sing, 74 Mont. 25, 238 Pac. 582. AY R290. 
4 Change of state or national domicile 
of incompetent person, note, 36 A. L. R. 
607. 

Acquisition of domicile in countries 
granting extraterritorial privileges to for- 
eigners, note, 39 A. L, R, 1155. 


" For text treatment of this subject see 
vol. 9 Cal. Jur. 833. 

Distinction between “residence” and 
“domicile” for purpose of attachment, 
note, 26 A. L. R. 187. 

Domicile while in itinere from old to 


PART III. 
The Government of the State. 


CHAPTER 3. 


THE POWERS, DUTIES AND COMPENSATION OF MEMBERS, OFFICERS AND 
EMPLOYEES OF THE LEGISLATIVE ASSEMBLY, 


78.1. Inventory of legislative property. On the last day of each 
session of the Montana state legislature, it shall be the duty of the ser- 
geant-at-arms of the senate, the sergeant-at-arms of the house to make a 
complete inventory of all permanent furniture and fixtures belonging to 
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the legislative department of the state, together with all office furniture 
and fixtures and all other fixtures, codes and session laws, tools and office 
supplies of every description on hand at the close of the session belonging 


to the legislative department of the state, or which have been purchased 


and charged to the incidental expense appropriation. 

Such inventory shall be made in quadruple, one copy to be filed 
with the purchasing »agent, and one to be filed with the state treasurer, 
and one copy to be left on file in the sergeant-at-arms office of the state 
senate, and one in the office of the sergeant-at-arms of the house of rep- 
resentatives., 


En. Sec. 1, Ch. 112, L. 1927. 


78.2. Custody of property—Appraisal and sale. Upon the completion 
of the inventory and the adjournment of the legislature, all property 
listed therein shall be turned over to the custodian of the state capitol of 
the state, and he shall receipt to the sergeant-at-arms of the senate, and 
to the sergeant-at-arms of the house of representatives, in detail for the 
same, and it shall be his duty to carefully care for and preserve all of 
such property and shall deliver the same to the sergeant-at-arms of the 
senate, and the sergeant-at-arms of the house of representatives, at the 
convening of the next session of the Montana legislature; provided, how- 
ever, that any of said property which might deteriorate in value by being 
kept shall be appraised by the said purchasing agent, and the said cus- 
todian may sell any articles so appraised for not less than such appraised 
value to any department of the state government, and all moneys received 


‘from articles so sold shall forthwith be paid over by said custodian to 


the state treasurer which shall be eredited to the general fund of the 
state and against the expenses of the legislative department. In the event 
of the sales of any articles by virtue of this provision, the said custodian 
shall, in lieu of delivering the same to the respective sergeant-at-arms of 
the next session of the Montana legislature, deliver to them a list of the 
articles sold, together with a list of the prices received and receipts of 
the state treasurer therefor. 


En. Sec. 2, Ch. 112, L. 1927. 


78.3. Duty of purchasing agent. It shall be the duty of the pur- 
chasing agent to assist the custodian in the preservation and safekeeping 
of the property of the legislative department. 


En. Sec, 3, Ch. 112, L. 1927. 


78.4. Penalty for removing property. Any person, or persons, who 
wilfully takes, carries away from the legislative halls, defaces or attempts 
to take, carry away or deface any of the property listed in the inventory 
as herein provided or belonging to the legislative department shall be 
guilty of a misdemeanor and upon conviction thereof shall be fined in a 
sum of not less than fifty dollars ($50), nor more than two hundred dollars 
($200). 

En. Sec. 4, Ch. 112, L. 1927. 
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CHAPTER 4. 
WITNESSES BEFORE THE LEGISLATIVE ASSEMBLY, 


81. Contempt. 


Cited as section 97, Revised Codes, in For text treatment of this subject see 
State v. District Court, 61 Mont. 558, vol. 5 Cal. Jur. 923, 
567, 202 Pac. 756. 


CHAPTER 5. 
STATUTES; THEIR ENACTMENT AND OPERATION. 


93. Effect of amendment. 


Cited in In re Klunke, 74 Mont. 332, For text treatment of this subject see 
336, 240 Pac. 286. vol. 23 Cal. Jur. 699. 


95. Repeal of statutes. 


Cited in Continental Oil Co. v. Mon- For text treatment of this subject see 
tana ©. Co., 63 Mont. 223, 230, 207 Pac. vol. 23 Cal. Jur. 686. 
116. 


98. Amendatory act, when void. 


Cited in In re Naegele, 70 Mont. 129, For text treatment of this subject see 
136, 224 Pac. 269, vol. 23 Cal. Jur. 685. 


CHAPTER 6. 
INITIATIVE AND REFERENDUM. 


100. Form of petition for initiative. 


Under this section petitions for the State ex rel. Bonner v. Dixon et al., 59 
initiation of a measure may be filed in Mont. 58, 195 Pac. 841. 
sections for convenience in handling. 


103. Certification and numbering of measures. The secretary of 
state, at the same time that he furnishes to the county clerk of the several 
counties certified copies of the names of the candidates for office, shall also 
furnish the said county clerks his certified copy of the titles and numbers 
of the various measures to be voted upon at the ensuing general or special 
election, and he shall use for each measure a title designated for that 
purpose by the legislative assembly, committee, or organization presenting 
and filing with him the act, or petition for the initiative or the referendum, 
or in the petition or act; provided, that such title shall in no case exceed 
one hundred words, and shall not resemble any such title previously filed 
for any measure to be submitted at that election which shall be descriptive 
of said measure, and he shall number such measures. All measures shall 
be numbered with consecutive numbers beginning with the number imme- 
diately following that on the last measure filed in the office of the secretary 
of state. The affirmative and negative of each measure shall bear the 
same number, and no two measures shall be numbered alike. It shall be 
the duty of the several county clerks to print said titles and numbers on 
the official ballot prescribed by section 678 of the Revised Codes of Mon- 
tana 1921, in the numerical order in which the measures have been cer- 
tified to them by the secretary of state. Measures proposed by the 
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initiative shall be designated and distinguished from measures proposed 
by the legislative assembly by the heading ‘‘Proposed Petition for Initia- 
tive.’’ 

All constitutional amendments submitted to the qualified electors of 
the state shall likewise be placed upon the official ballot prescribed by said 
section 678 .and no such amendment shall hereafter be submitted on a 
separate ballot. Nothing herein contained shall be deemed to change the 
existing laws of the state regulating in other respects the manner of sub- 
mitting such proposed amendments. 


Amd. Sec. 1, Ch. 52, L. 1927. 


In initiating a measure under the 
power reserved to the people by section 
1, article V, of the constitution, a sub- 
stantial compliance with the legislative 
direction contained in the provisions of 
this and the following section is neces- 
sary. State ex rel. Bonner v. Dixon 
et al, 59 Mont. 58, 195 Pac. 841. 


of this section have 
title as certified by 
the secretary of state to the county 
clerks and not to the title, as presented 
to him by the proponents of the meas- 
ure. State ex rel. Bonner v. Dixon et al., 
59 Mont. 58, 195 Pac. 841. 


The provisions 
reference to the 


For text treatment of this subject see 
vol. 23 Cal, Jur. 676. 


104. Manner of voting—Ballot. 
The title to Initiative Measure No. 19 


In determining whether the title of 
an initiated measure as it appears upon 
the ballot contains more than ten words 
contrary to the provisions of this section, 


although containing twelve words was 
held good under this section in the ab- 
sence of a showing that the electors 


the words “For Initiative Measure No. were injured or deceived by the techni- 
—” and “Against Initiative Measure eal defect. State ex rel. Bonner v. 
No. ” must be excluded from com- Dixon et al., 59 Mont. 58, 195 Pac. 841. 


putation. State ex rel. Bonner v. Dixon 
et al., 59 Mont. 58, 195 Pac. 841. 


105. Printing and distribution of measures. The secretary of state 
shall furnish a copy of each of the proposed measures to be submitted 
to the people to, and make requisition on, the state purchasing agent for 
the printing, and delivery to him of all proposed initiative and referendum 
measures to be submitted to a vote of the people. 

The state purchasing agent, shall, not later than the first Monday 
of the third month next before any general or special election, at which 
any proposed law is to be submitted to the people, cause to be printed 
a true copy of the title and text of each measure to be submitted, with 
the number and form in which the question will be printed on a separate 
official ballot. It shall be the duty of the state purchasing agent to call 
for bids, and contract with the lowest responsible bidder for the printing 
of the proposed law to be submitted to the people. 

The proposed law to be submitted shall be printed in news type, each 
page to be six inches wide by nine inches long, and when such proposed 
measure constitutes less than six pages, it shall be printed flat and for- 
warded to the county clerk and recorder of each of the several counties 
in that form. 

When the proposed measure constitutes more than six pages said 
measure shall be printed in pamphlet form, securely stapled, without 
eover. No proposed measure, hereafter, to be submitted to the people 
of the state, as provided for in this section shall be bound. The quality 
of the paper to be used for the proposed measure shall be left to discre- 
tion of the state purchasing agent. The number of said proposed meas- 
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ures to be printed shall be five per cent (5%) more than the number of 
registered voters, as shown by the registration lists of the several counties 
of the state at the last preceding general election. 

The secretary of state shall distribute to each county clerk before the 
second Monday in the third month next preceding such regular general 
election, a sufficient number of said pamphlet to furnish one copy to every 
voter in his county. And each county clerk shall be required to mail to 
each registered voter in each of the several counties in the state at least 
one copy of the same within thirty (30) days from the date of his receipt 
of the same from the secretary of state. The mailing of said pamphlet to 
electors shall be a part of the official duty of the county clerk of each of 
the several counties, and his official compensation shall be full compensa- 
tion for this additional service. 


Amd. Sec. 1, Ch. 137, L. 1927. 


The question whether sufficient time 
is allowed by this section for filing argu- 
ments in opposition to a proposed initia- 
tive measure is one addressed to the 
legislative department rather than to the 
judiciary. State ex rel. Bonner v. Dixon 
et al., 59 Mont. 58, 195 Pac. 841. 


Under this section the time for plac- 
ing with the secretary of state for publi- 
cation in opposition to an initiative 
measure runs from the date of the com- 
pletion of the filing of the petitions for 
its submission and not from the date 
of the governor’s proclamation. State ex 
rel, Bonner v. Dixon et al., 59 Mont. 58, 


195 Pac. 841. 


CHAPTER 7. 


THE EXECUTIVE DEPARTMENT, CLASSIFICATION, DESIGNATION, ELECTION 
AND APPOINTMENT OF EXECUTIVE OFFICERS AND DEPUTIES. 


113. State board of equalization. 
Rep. Sec. 19, Ch. 3, L. 1923. 


123. Consolidated clerkships. 
Rep. Sec. 2, Ch. 74, L. 1925. 


123.1. Consolidation of clerkships. 
of examiners and the clerkship of the consolidated boards are hereby 
consolidated. The clerk of the state board of examiners, in addition to 
his duties as clerk of said board, shall perform all of. the duties of clerk 
on each of the following boards: the board of pardons, the board of 
commissioners for the insane, and the board of state prison commissioners. 


En. Sec. 1, Ch. 74, L. 1925. 


CHAPTER, 10. 
THE SECRETARY OF STATE. 


145. Fees of secretary of state. 


This section, imposing upon the secre- 
tary of state the duty to collect a fee 
for filing a certificate of increase of the 


violative of the due process of law 
clause of the federal constitution. Gen- 
eral Electric Co. v. Stewart, 60 Mont. 


The clerkship of the state board 


feapital stock of a foreign corporation 
doing an intrastate business, only a small 
portion of which stock is represented by 
property owned and business transacted 
within the state, which fee is computed 
upon its entire capital stock as increased, 
was held invalid before amendment as 


BSt it 199) Bac. p91: 

This section, requiring the secretary 
of state to collect a graduated fee for 
the filing of certificates of incorporation 
and increase of capital stock, based upon 
the entire capital stock, was held invalid 
before amendment as to a foreign cor- 
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poration engaged both in interstate and the commerce and due process of law 
intrastate business and only a portion of clauses of the federal constitution. J. I. 
whose capital stock is represented by Case T. M. Co. v. Stewart, 60 Mont. 
property owned and business done by 380, 199 Pae. 909. 

it in this state, as in contravention of 


145.1. Fees for filing articles of foreign corporations. That every for- 
eign corporation required by law to file in the office of the secretary of 
state a certified copy of its charter or articles of incorporation shall pay 
to the secretary of state for the filing thereof as follows: 

Upon the proportion of its authorized capital stock then or there- 
after to be represented by its property and business in Montana at the 
rate of one dollar ($1.00) per thousand dollars for the first one hundred 
thousand dollars; at the rate of eighty (80) cents per thousand dollars 
for any additional from one hundred thousand to two hundred fifty 
thousand dollars; at the rate of sixty (60) cents per thousand dollars for 
any additional from two hundred fifty thousand dollars to five hundred 
thousand dollars; at the rate of forty (40) cents per thousand dollars for 
any additional from five hundred thousand to one million dollars; and 
at the rate of twenty (20) cents per thousand dollars for any additional 
over one million dollars, provided, however, that no fee for filing shall be 
less than $50. 


En, Sec. 1, Ch. 95, L. 1925. 


145.2. Report concerning capital stock. Every foreign corporation 
which is required by law to file in the office of the secretary of state a 
certified copy of its charter or articles of incorporation shall annually 
and between the first days of January and March of each year file in 
said office a report verified by the oath of its president, vice-president, or 
secretary, stating the proportion of its authorized capital stock represented 
in the state of Montana by its property located and business transacted 
therein during the preceding year. 


En. Sec. 2, Ch. 95, L. 1925. 


145.3. Computation of authorized capital stock employed in state. 
In determining the proportion of authorized capital stock employed in 
this state the same shall be computed by taking the gross business in 
dollars of the corporation in the state for the preceding year and adding 
the same to the full value in dollars of the property of the corporation 
located in the state and by taking the total gross business in dollars of 
the corporation, both within and without the state for the preceding year, 
and adding thereto the full value in dollars of the entire property of 
the corporation both within and without the state and by then dividing 
the total value in dollars of the business and property in the state by 
the total value in dollars of all the business and property of the corpora- 
tion, the quotient thus obtained to be taken as the percentage of the 
authorized capital stock represented by the business and property within 
the state. The secretary of state may demand as a condition to the 
filing of such report a statement verified by the president, vice-president 
or secretary of such foreign corporation, showing in detail the informa- 
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tion required for the making of the calculation aforesaid, which statement 
when so demanded shall be attached to and filed with such report. 


En. Sec. 3, Ch. 95, L. 1925. 


145.4. Additional fee. Whenever such report shall show a greater 
proportion of the authorized capital stock of such foreign corporation rep- 
resented by its property and business in Montana than that upon which 
the fee for filing was based, such foreign corporation at the time of filing 
such report, shall pay such additional fee as it would have been required 
to pay for filing if such fee had been calculated on the basis of the pro- 
portion of the authorized capital stock represented by its business and 
property in Montana as shown by such report. 


En. Sec. 4, Ch. 95, L. 1925. 


145.5. Stock of no par value, how estimated. If a foreign corporation 
has capital stock of.no par value, its shares, for the purpose of estimating 
the amount of fees to be paid hereunder, shall be considered to be of the 
par value of $50 per share. 

En. Sec. 5, Ch. 95, L. 1925. 


145.6. Penalty. If any foreign corporation shall fail to file such 
annual report, or to pay such additional fee or shall file a false report, 
it shall forfeit its right to do business in this state. 


En. Sec, 6, Ch. 95, L. 1925. 


145.7. Application act. The provisions of this act shall apply to all 
corporations which have entered Montana for the transaction of business 
subsequent to February 27, 1915. 

En. Sec. 7, Ch. 95, L. 1925. 


CHAPTER 11. 
THE STATE AUDITOR AND COMMISSIONER OF INSURANCE. 


151. General duties. 


Notice of assignments of claims Cited in Porter v. Hartley et al., 67 
against the state must be filed with the Mont. 244, 251, 216 Pac. 344. 
state auditor and not with the clerk of Cited as section 170, Revised Codes, 


the state board of examiners. Porter in State v. State Board of Examiners, 
v. Hartley et al., 67 Mont, 244, 216 Pace. 59 Mont. 557, 567, 197 Pac. 988, 
344. 


162. Auditor as commissioner of insurance—Appointment of deputy. 
The state auditor in addition to his present title shall be hereafter desig- 
nated as commissioner of insurance. He shall appoint a deputy to be 
designated as deputy commissioner of insurance, who shall be in charge of 
the department of insurance in the said auditor’s office under the direction 
and control of said state auditor and commissioner of insurance. The 
insurance commissioner shall have and exercise the power to enforce all 
the laws of the state relating to insurance, and it shall be his duty to 
enforce all the provisions of such laws for the public good. Provided that 


42 


aT 


Ch. 12] Srate TREASURER. [180-182 


nothing herein contained shall be construed to authorize an increase of 
employees in said office. 

As insurance commissioner, ex officio, the state auditor shall receive, 
in addition to the salary provided by law for the discharge of the duties 
of state auditor, the additional sum of six hundred dollars per year, pay- 
able in equal monthly installments with the salary of state auditor. 


Amd. Sec. 1, Ch. 99, L. 1923; Amd. Sec. 1, Ch. 153, L. 1927. 


CHAPTER, 12. 
THE STATE TREASURER. 


180. Registry and interest on state warrants. It is the duty of the 
state treasurer on the presentation of state warrants, regularly issued, to 
pay the same out of any funds available for such payments, and in the 
event there are no funds available for such payment, he must register 
each warrant in a book or register to be kept for the purpose, entering 
the date of issue, date of registration, name in whose favor warrant is 
drawn, the number and amount thereof, and he shall indorse on each 
warrant so registered, on its face, ‘‘Presented for payment and not paid 
for want of funds and registered in this office this ........ day of 
MORE eights fate as ,’ inserting the date of registration, and he shall affix 
his signature as such treasurer thereto; and all warrants so registered and 
indorsed on and after March first, 1927, shall bear interest at the rate of 
four per cent per annum until called for payment, after date of which 
call interest shall cease; and all warrants shall be redeemed and paid in 
the order of their registration and in the manner set forth in section 183 
of this code. 

Amd, Sec. 1, Ch. 159, L. 1923; Amd. State ex rel. Toomey v. Board of Ex- 
Sec. 1, Ch. 111, L. 1925; Amd. Sec. 1, aminers, 74 Mont. 1, 19, 238 Pace. 316. 


Ch. 2, L. 1927. Cited as section 181, Revised Codes, in 


Ditedavas . chapter 2211;Gun%9 1920)! in/!) Sete, Vo Stake hoard, of, Reaminars,, 69 
| 557, 567, . 988. 


182. Depositories of state funds — Securities — Interest — Reserve. 
The state depository board shall designate as depositories as many banks 
within the state as in its judgment are necessary for the safekeeping of 
the public moneys in the hands of the state treasurer, as hereinafter 
directed; provided, that all banks so designated shall undertake and 
agree, as a condition precedent to the deposit of any funds in such bank, 
that interest shall be paid upon the daily balances of all such deposits at a 
rate prescribed by the said board, which shall not be less than two and 
one-half per cent per annum, and all deposits shall be adequately and 
properly secured to the treasurer as herein specified. No deposits shall 
be made of state funds by such depository board, nor by the state treas- 
urer under the direction of said board, unless such bank shall first have 
delivered to the state treasurer as security thereof bonds of the United 
States, or of the state of Montana, or county, school or municipal bonds, 
or registered warrants of the state of Montana or of counties of the state 
of Montana, in at least an amount equivalent to the amount of such 
deposit, or the bond of some good surety company authorized to do busi- 
ness in the state of Montana in at least the amount of such deposit, 
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which bonds, warrants, or security shall first be approved by the state 
depository board; provided, that the state depository board may require 
security in a greater amount than that above named. No deposit of said 
funds shall be made or permitted to remain in any bank unless such bank 
shall have first been designated as a depository by said state board, nor 
until the security for the deposit shall have first been deposited with the 
treasurer and been approved by the state depository board. In designat- 
ing the depositories for state funds, the state depository board shall, as 
near as may be found practicable, make designation of depositories in the 
respective counties of the state, and cause to be deposited in them public 
funds proportionate to the amount of public revenue received from such 
counties by the state. All interest paid and colleeted on deposits shall 
be by the state treasurer credited to the general fund of the state. The 
state depository board shall have the power of directing the withdrawal 
by the state treasurer of all moneys from any bank for any reason. 
When moneys shall have been deposited, under the direction of said 
depository board, and in accordance with the law, the treasurer shall 
not be liable for loss on account of any such deposit occurring through 
damage by the elements, or for any other cause or reason occasioned 
through means other than his own neglect, fraud, or dishonorable conduct. 
It shall be the duty of the state treasurer to deposit funds in such bank, 
and in such amounts, as may be designated by the state depository board, 
and to withdraw such deposits when instructed so to do by the said 
board; provided, that the state treasurer shall at all times keep a cash 
reserve in state depositories provided for by this act, of at least fifteen 
per cent of all state funds, and no permanent investment shall be per- 
mitted which will in any manner impair said reserve. But such treasurer 
shall have the authority, either with or without the direction of said state 
board, to withdraw all of such deposits, or any part thereof, from time 
to time, to pay and discharge the legal obligations of the state duly pre- 
sented to him in accordance with the law, except as above. Nothing 
herein shall be construed as limiting or impairing the right of the state 
board of land commissioners to invest public moneys in bonds or other 
securities as otherwise provided by law. 

Amd. Sec. 1, Ch. 85, L. 1923. examine their books, do. not expressly 

This section, the state depository law, Of by implication waive the state’s pref- 
and sections 6071 and 6083, the former erence right over unsecured creditors 
requiring state banks to make report of an insolvent bank to payment of its 
of their condition to the superintendent deposits. State ex rel, Rankin v. Madi- 


of banks and the latter conferring upon son State Bank, 68 Mont. 342, 218 Pae. 
him visitorial powers with the right to 652. 


183. Posting list of warrants. 


Cited in State ex rel. Toomey v. State Board of Examiners, 74 Mont. 1, 19, 238 
Pac. 316. 


187. Quarterly report to governor. 
Rep. Sec. 4, Ch. 6, L. 1925. 


187.1. Treasurer to keep account of funds—Publication of quarterly 
report. The state treasurer must keep a separate account of each fund 
in his hands and must at the end of each quarter of the fiscal year report 
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to the governor in writing, under oath, the amount of all moneys in ‘his 
hands to the credit of each such fund, and the place or places where the 
same is kept or deposited, and the number’and amount of every warrant 
paid or redeemed by him during the quarter. The separate accounts shall 
not be published in detail, but the treasurer shall prepare a balance sheet 
showing a summary of the separate accounts, which balance sheet shall 
be transmitted to the governor for verification and publication. The gov- 
ernor must verify the report and cause the same, as summarized, to be 
immediately published once as news matter in the newspaper printed and 
circulated at the seat of government of the state of Montana, which is 
the lowest bidder for such printing, as required by law. In publishing 
the amount of every warrant paid as herein provided, it shall not be con- 
sidered to also require the publication of the original amount of the 
warrant and in addition the amount of interest thereon, but such publica- 
tion shall only be the number and original amount of such warrant. 
En. Sec. 1, Ch. 6, L. 1925. 


187.2. Advertisement for bids. Immediately upon the taking effect 
of this act, and for such length of time thereafter as the constitution of 
the state of Montana shall continue to require the publication of the 
reports hereinafter referred to, it shall be the duty of the state purchas- 
ing agent to advertise for bids for the publication of such quarterly 
reports. Such advertisement for bids shall be made at least once a year. 

En. Sec. 2, Ch. 6, L. 1925. 


187.3. Approval and letting of contract. The contract for the publi- 
eation of said report shall be let by the state purchasing agent, subject to 
the approval of the state board of examiners, to the lowest responsible 
bidder and shall be for a period of not longer than one year, and it shall 
not be let for a price totaling an excess of two thousand dollars $2,000 
for a period of one year. 

En. Sec. 3, Ch. 6, L. 1925. 


198.1. Designation of controlling fund accounts. The state treas- 
urer and state auditor are hereby directed to open and maintain upon 
their respective books of accounts, the following controlling fund accounts 
for the recording and reporting of all moneys coming into the custody 
of the state: General fund; bounty fund; fish and game fund; livestock 
commission fund; livestock sanitary board fund; educational bond interest 
and sinking fund; veterans’ welfare bond interest and sinking fund; 
hail insurance fund; escheated estates fund; soldiers and sailors home 
fund; law enforcement fund; state trust and agency funds; federal trust 
and agency funds; federal land grant permanent funds; federal land 
grant income fund; interest bearing investment funds. 

En. Sec. 1, Ch. 110, L. 1923. 


198.2. What shall be recorded therein. In the accounts above desig- 
nated as general fund; bounty fund, fish and game fund; livestock com- 
mission fund, livestock sanitary board fund; educational bond interest and . 
sinking fund, veterans welfare bond interest and sinking fund, hail in- 
surance fund, escheated estates fund, soldiers and sailors home fund and 
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law enforcement fund, shall be recorded all transactions in anywise affect- 
ing the receipt for disbursement of moneys now accounted for under the 
above titles by virtue of existing statutes without change from the present 
system. 

En. Sec. 2, Ch. 110, L. 1923. 


198.3. State trust and agency fund account. The fund account above 
designated as the state trust and agency funds account shall be a gen- 
eral controlling account, recording all financial operations in anywise 
affecting the funds now carried in the books of the state treasurer and 
the statute auditor, known as the anti-hog cholera serum fund; architec- 
tural board fund; attorneys license fund; biological survey fund; Carey 
land act board fund; Carey land filing fund; certified public accountants 
fund; chiropractic examining board fund; county portion inheritance tax 
fund; depository interest fund; Dixon endowment fund; educational 
bond fund series ‘‘A’’; educational bond fund series ‘‘B’’; educational bond 
fund series ‘‘C’’; embalmers license fund; fire marshal’s fund; gasoline 
license tax fund; hail insurance administration fund; highway commission 
fund; industrial accident board fund; irrigation commission fund; law 
library fund; livestock emergency fund; medical board fund; motor vehicle 
administration fund; protested license tax fund; real estate license fund; 
stock estray fund; teachers certificate fund; teachers permanent fund; 
teachers retirement fund; veterans welfare commission fund: 

En. Sec. 3, Ch. 110, L. 1923. 


198.4. Federal trust and agency fund. The fund account above 
designated as the federal trust and agency funds shall be a general con- 
trolling account recording all financial operations in anywise affecting the 
funds now carried in the books of the state treasurer and the state auditor, 
known as the agricultural college Adams fund; agricultural college flax 
fund; agricultural college hatch fund; agricultural college Morrill- 
Nelson fund; agricultural college Smith-Lever fund; board of health 
disease control fund; board of health maternity hygiene fund; forest 
reserve fund; highway trust fund; oil royalties fund; soldiers home 
maintenance fund; vocational education fund; vocational rehabilitation 
fund. 

En. Sec. 4, Ch. 110, L. 1923. 


198.5. Federal land grant permanent fund account. The fund 
account above designated as the federal land grant permanent funds 
account, shall be a general controlling account recording all financial 
operations in anywise affecting the funds now carried in the books of the 
state treasurer and the state auditor, known as the agricultural college 
Morrill act fund; agricultural college permanent fund; common school 
permanent fund; deaf and blind school permanent fund; Normal school 
permanent fund; reform school permanent fund; school of mines per- 
manent fund; soldiers home permanent fund; university permanent fund. 

En. Sec. 5, Ch. 110, L. 1923. 


198.6. Federal land grant income fund. The fund account above 
designated as the federal land grant income fund shall be a general con- 
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trolling account recording all financial operations in anywise affecting 
the funds now carried in the books of the state treasurer and the state 
auditor known as the agricultural college interest and income fund; 
eapitol building interest and sinking fund; common school interest and 
income fund; deaf and blind school interest and income fund; normal 
school interest and income fund; reform school interest and income fund; 
school of mines interest and income fund; university interest and income 
fund. 


En. Sec. 6, Ch. 110, L. 1923. 


198.7. Interest bearing invested funds account. The fund account 
above designated as the interest bearing invested funds account shall be 
a general controlling account recording all financial operations in anywise 
affecting the funds now carried in the books of the state treasurer and 
the state auditor known as the agricultural college permanent fund; 
agricultural college Morrill fund; common school permanent fund; common 
school income fund; deaf and dumb school permanent fund; normal school 
permanent fund; reform school permanent fund; school of mines perma- 
nent fund; soldiers home permanent fund; teachers permanent fund; 
university permanent fund. 


En, Sec. 7, Ch. 110, L. 1923. 


198.8. Allocation of new funds. Any new funds hereafter to be 
created or accepted are hereby placed under their respective general 
headings, as above designated. 

En. Sec. 8, Ch. 110, L. 1923. 


198.9. Designation fiscal agency for payment of bonds. The governor 
of the state of Montana is hereby authorized to designate one or more banks 
or trust companies in each city in the United States where the bonds 
or interest coupons of any bonds issued by the state of Montana or any 
county, city, town, school district, irrigation district or drainage district 
of Montana, are made payable, as the fiscal agency for the state of Mon- 
tana for the payment of such bonds and coupons. 


En, Sec. 1, Ch. 92, L. 1925. 


198.10. Bond required. Before establishing and designating such 
fiseal agency, the governor shall, if he deem it necessary, require a bond 
to be given by such bank or trust company to the state of Montana, in 
such amount as the governor may prescribe, approve and deem sufficient 
to insure the safety and prompt payment of all funds deposited with such 
fiscal agent. Such bond shall be approved by the governor and filed in 
his office. 

En. Sec. 2, Ch. 92, L. 1925. 


198.11. Remittance of redemption money. From and after the passage 
of this act, the treasurer of the state of Montana or the treasurer of any 
county, city, town, school district, irrigation district, or drainage district 
of Montana may be required to remit to the state fiscal agency, at least 
fifteen (15) days or such other period as may be agreed upon, before the 
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maturity of any bonds or coupons payable as provided in section 1 hereof, 
a sufficient sum of money to cover the redemption of such bonds or 
coupons. 


En. Sec. 3, Ch. 92, L. 1925. 


198.12. Cancellation of bonds or coupons. On the receipt of any funds 
by such fiscal agent, it shall be the duty of such fiscal agent to notify the 
officers from whom received of the receipt thereof, and immediately upon 
the payment of the bonds or coupons for which such funds were remitted, 
said bonds or coupons shall be canceled and shall be returned to the 
treasurer of the state, county, city, town, school district, irrigation district, 
or drainage district entitled to the same. 


En. Sec. 4, Ch. 92, L. 1925. 


198.13. Notice of place of payment. It shall be the duty of the 
treasurer of the state of Montana, or any county, city, town, school 
district, irrigation district, or drainage district of Montana, which has 
issued bonds, to advise the state auditor forthwith, giving the name and 
location of all banks or trust companies at which said bonds or interest 
coupons are made payable, whereupon the state auditor shall so advise 
the governor in order that the necessary fiscal agency may be designated. 

It shall be the duty of the state auditor, immediately after the estab- 
lishment of any fiscal agency provided for in this act, to publish a notice in 
some newspaper of general circulation in any city where such bonds are 
made payable, for two weeks, and thereafter all bonds and coupons of the 
state of Montana, or any county, city, town, school district, irrigation 
district or drainage district of Montana, which are by their terms payable 
at a certain bank in said city, shall be paid at said fiscal agency. 


En, Sec. 5, Ch. 92, L. 1925. 


198.14. Responsibility for funds. No state, county, city, town, school 
district, irrigation district or drainage district treasurer shall be held 
responsible for funds remitted to any fiscal agency in pursuance of the 
provisions of this act, after the acknowledgment of the receipt of the 
same by the fiscal agent. 


En. Sec. 6, Ch. 92, L. 1925. 


198.15. Liability for failure to comply with act. In case any state, 
county, city, town, school district, irrigation district, or drainage district 
treasurer shall wilfully neglect or refuse to perform the duties imposed 
by this act, he shall be liable to the holder of any bonds or coupons. 
aggrieved thereby, in a sum double the amount of such bonds or coupons 
as shall be dishonored by the neglect or refusal of such officer to comply 
with the provisions of this act, provided the state or the municipality shall 
have funds on hand to pay such obligation herein mentioned which may 
be recovered in a suit at law against such treasurer. 


En. Sec. 7, Ch. 92, L. 1925. 


198.16. Change of agency. The governor of the state may at any 
time change any fiscal agency in case the agency theretofore designated. 
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shall neglect or refuse to act, and in case of a change being made, it shall 
be the duty of the state auditor to notify the state treasurer and all 
county, city, town, school district, irrigation district, and drainage district 
treasurers within the state of Montana, of such change, and shall publish 
the same as provided in section 5 of this act. 


En. Sec. 8, Ch. 92, L. 1925. 


CHAPTER 13. 
THE ATTORNEY GENERAL. 


199.1. Attorney general to prescribe forms. It shall, from and after 
the passage and approval of this act, be the duty of the attorney general 
of the state of Montana to prescribe the form of blanks to be used by the 
clerks of the district courts in issuing commitments to the several state 
institutions, admission to which requires a court commitment. 


En. Sec. 1, Ch. 158, L. 1925. 


206.1. Transfer law enforcement fund. There is hereby transferred 
to the department of the attorney general all the balance remaining in the 
state law enforcement fund resulting from the enforcement of the state 
laws relating to the sale, possession and manufacture of intoxicating 
liquors, and the state treasurer is hereby directed to transfer such fund 
on his books. 


En. Sec. 1, Ch. 127, L. 1927. 


206.2. Fund, how used. This fund shall be known as the law en- 
forcement fund of the attorney general’s department, and shall be ex- 
pended by him for the purpose of enforcement of the laws of the state 
and for no other purpose. 


En. Sec. 2, Ch. 127, L. 1927. 


CHAPTER 14. 
THE STATE LAND AGENT. 


207. Reference to sections relative to state land agent. 
Rep. Sec. 123, Ch. 60, L. 1927. : 


CHAPTER 16. _ 
THE STATE EXAMINER. 


210. Duties of state examiner. The duties of the state examiner 
and his assistants are: 

1. To examine at least once in each year the books and accounts of 
the state treasurer, state auditor, secretary of state, clerk of the supreme 
court, state game warden, register of state land office, and all other state 
officers having the collection or handling of state money, county treas- 
urers, county clerks, county assessors, district court clerks, county audi- 
tors, sheriffs, public administrators, boards of county commissioners of 
each county, and all other officers and boards whether temporary or per- 
manent, however created and for whatever purpose, having the control, ~ 
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management, collection or disbursement of any public moneys of any 
character or description. 

2. To prescribe the general methods and details of accounting for the 
receipt and disbursement of all moneys belonging to the counties, cities, 
towns, or school districts, and the educational, charitable, penal, and re- 
formatory institutions of the state of Montana, and to establish in all 
such offices such general methods and details of accounting as are 
required by law or are prescribed by the state examiner, and all county, 
city, town or school district officers, and officers of educational, charitable, 
penal and reformatory institutions of the state of Montana are hereby 
compelled to conform therewith. 

3. To examine at least once each year the books and accounts of the 
treasurer and secretary of each and all of the educational, charitable, 
penal and reformatory institutions of the state of Montana, and to 
examine into the financial affairs and conditions of each and all of said 
institutions. 

4, To visit each and every office of the officers, boards and institutions 
named in this act at least once in each year; and at such time to examine 
the books, accounts and vouchers in said office, to verify statements of 
receipts and expenditures, and indebtedness, and to examine and pass 
upon the character and amounts of any commissions, percentage, or 
charges for services, exacted by any officer, and of all claims allowed by 
any of said officers, boards or institutions.' 

5. To visit twice each year, or oftener, without previous notice, each 
of the banks, banking corporations and savings banks, building and loan 
associations, investment and loan companies ineorporeted under the laws 
of this state, or doing business under any law of the state concerning 
corporations, and to examine into their affairs and ascertain their financial 
condition; to inspect and verify the value and the amount of their secur- 
ities and assets, and to inquire into any violation of laws governing such 
banks, institutions, building and loan associations. 

6. The state examiner, after examination of the affairs of any state 
officer, board, or institution, or board of county commissioners, must make 
report to the governer and to the attorney general of the result of such 
examination, within sixty days thereafter; and if any violation of law or 
nonperformance of duty is found on the part of any such officer or board, 
they must be proceeded against by the attorney general or county attorney 
as provided by law. 

7. The state examiner, or his assistants, after the examination of the 
affairs of any county officers, must make report of such examination to 
the board of county commissioners and to the county attorney of such 
county, within thirty days after such examination; and if any violations 
of law or nonperformance of duty is found on the part of any county 
officer or board, such officer or board must be proceeded against by the 
county attorney of the county as provided by law. 

8. The state examiner must make an annual report to the governor 
immediately after the end of each fiscal year, but such report must not 
be printed unless the printing thereof be ordered by the state board of 
examiners. 
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9. It shall be the duty of the county attorneys of the various counties 
of the state of Montana and the city attorneys of the various cities and 
towns of the state of Montana to make report to the state examiner 
within thirty days after receiving from the state examiner the report 
of any examination of any county, city or town as to what proceedings 
he has instituted or is intending to institute relating to violations of law 
and nonperformance of duty, as set forth in the report of the state ex- 
aminer. 

10. If any county or city attorney refuses or neglects to notify the 
state examiner within thirty days after receiving the report of any 
examination of any county, city or town, as to what proceedings he has 
instituted or is about to institute against any officer for violations of law 
or nonperformance of his duty, as evidenced by matters of record, and as 
set forth in the state examiners report; the state examiner may withhold 
the salary of such county or city attorney by filing notice with the proper 
officials, until proper and satisfactory explanation has been made to the 
state examiner for such nonperformance of duty, ‘‘provided further, that 
should the county or city attorney fail or refuse to prosecute such cases, 
the state examiner may employ an attorney to prosecute such case at the 
expense of the county, city, or town.’’ 


Amd. Sec, 1, Ch. 78, L. 1923. 


210.1. Examiner’s report to be entered in minutes. Upon the receipt 
of the state examiner’s report covering the examination of the affairs of 
any county, it shall be the duty of the board of county commissioners of 
such county, to have such report entered and made a part of the minutes 
of the next regular meeting of such board; provided such report shall 
not be published by the board of county commissioners as a part of the 
minutes of its proceedings. Provided, further, that the state examiner 
shall, at the time such report of examination is forwarded to the county 
. commissioners, send a like copy to the official newspaper of the county 
for publication. Such publication shall be had once in the official news- 
paper forthwith, and shall be a charge against the county at the same 
rate as provided for in the contract for county printing for proceedings 
of the county commissioners. 


En. Sec. 1, Ch. 30, L. 1923; Amd. Sec. 1, Ch. 85, L, 1925; Amd. Sec. 1, Ch. 81, 
L. 1927. 


230.1. Validation of certain poor fund warrants. That all warrants 
heretofore drawn on the poor funds of any first or second class county in 
the state of Montana for services actually rendered, or for goods or 
materials actually furnished, which warrants were drawn and registered 
since the passage and approval of chapter 209 of the Session Laws of 1921, 
enacted by the seventeenth legislative assembly of the state of Montana, 
and without compliance with said chapter, are hereby declared valid and 
subsisting claims against said county poor funds; and the payment of all 
such warrants in the order of their registration is hereby authorized. 


En. Sec. 1, Ch. 29, L. 1925, 
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CHAPTER 18. 


THE BOARD OF EXAMINERS— STATE PRINTING AND SUPPLIES—CON- 
TRACTS FOR BUILDINGS AND IMPROVEMENTS. 


232. Board, how composed. 


Cited as section 226, Revised Codes, in State v. State Board of Examiners, 59 Mont. 
557, 558, 197 Pac. 988, 


233. Meetings and Officers. 


Sections 233, 234 were cited in State 1096; Porter v. Hartley et al, 67 Mont. 
vy. Rouleau, 68 Mont. 529, 540, 219 Pac. 244, 251, 216 Pac. 344. 


238. Claims for which appropriations have been made. 


After the state board of examiners to the warrant issued thereupon in a 
has examined, adjusted and approved dispute between conflicting claimants 
a claim against the state its functions thereto. Porter v. Hartley et al, 67 
are ended and it is without power to Mont, 244, 216 Pac. 344. 
determine the legal question of title 


239. Approval and warrant. 
Cited in Porter v. Hartley et al., 67 Mont. 244, 252, 216 Pac. 344. 


244, Proof and examination of such claims. 
Cited in Porter v. Hartley et al, 67 Mont. 244, 252, 216 Pac. 344. 


250. Board may prevent payment of auditor’s warranis. 
Cited in State ex rel, Jones v. Erickson, 75 Mont. 429, 457, 244 Pac. 287. 


259.1. Contracts—Requirements—Advertising. It shall be unlawful 
for the board of examiners or any offices, departments, institutions, or 
any agent of the state of Montana acting for or in behalf of said state 
to let any contract for the construction of buildings or the alteration, 
repair and improvement of buildings and grounds on behalf of and for 
the benefit of the state where the amount involved is five hundred dollars 
($500) or more without first advertising in at. least one (1) issue each 
week for three (3) consecutive weeks in two (2) newspapers published in 
the state, one (1) of which must be published at the seat of government, 
and the other in the county where the work is to be performed calling 
for sealed bids to perform such work and stating the time and place, when 
and where such bids will be considered. 


En. Sec. 1, Ch. 149, L. 1927.: 


259.2. Contents of advertisements. The board must specify in the 
advertisement the amount, kind, and general character of the buildings 
or grounds to be improved, altered, repaired, or constructed and must 
refer to the place where the plans, specifications and details may be 
found, and the same must be available to any prospective bidder. 


En. Sec, 2, Ch. 149, L. 1927. 


259.3. Bids. There must be bids from at least two (2) responsible 
contractors in their respective lines when said contract involves an 
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expenditure of more than two thousand dollars ($2,000) ; each bid must be 
accompanied by a certified check for five per cent of the amount of his 
bid. 

En. Sec. 3, Ch. 149, L. 1927. 


259.4, Awarding contracts. The bids received must be given to the 
board, opened and compared at its office at ten o’clock A. M. of the day 
specified in the advertisement, and the board must award the contract 
for the construction of the buildings or the alteration, repair, or im- 
provement of any buildings and grounds to the lowest responsible 
bidder at such time. Provided, however, said board has power to 
reject any and all bids. 

En. Sec. 4, Ch. 149, L. 1927. 


259.5. Cost plus. Any contracts hereafter made by, on behalf of 
or for the state of Montana after the passage of this act which shall 
direetly or indirectly recognize the cost plus system or principle shall be 
void and of no effect, and this act shall stand as a notice of the invalidity 
of any such contract. 

En. Sec, 5, Ch. 149, L. 1927. 


259.6. Proviso. Nothing herewith contained shall in any way be 
construed as altering, modifying or changing the laws providing for or 
relating to the state purchasing department, or the purchasing agent of 
the state. ! 

En. Sec. 6, Ch. 149, L. 1927. 


268. Board may employ clerical help for state officers. 
Cited in State v. Rouleau et al., 68 Mont. 529, 540, 219 Pac. 1096. 


269. Contracts in excess of appropriation prohibited. 


Under this section the state board of propriation. State ex rel. Jones v. Erick- 
examiners has no power to arbitrarily son, 75 Mont, 429, 244 Pac. 287. 
reduce the amount of a legislative ap- 


270. Investment of special funds in general fund warrants. The state 
board of examiners is hereby empowered to invest any moneys available 
in the following funds: Escheated estate fund, educational bond interest 
and sinking fund, and the fish and game fund, in the hands of the state 
treasurer, in state general fund warrants. 

Provided, however, that no moneys shall be taken from the fish and 
game fund except with the consent of the Montana fish and game com- 
mission. é 

Amd. Sec. 1, Ch. 122, L. 1925. 


CHAPTER 19. 
THE STATE PURCHASING DEPARTMENT. 


285. Duties of state purchasing agent—Contingent funds for state 


departments. 
Cited in Northern Pacific Ry. Co. v. Sanders County, 66 Mont. 608, 614, 214 
Pae. 596. 
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287. Authority to purchase. An estimate or requisition approved by 
the department, commission, board or state official in control of the 
appropriation or fund against which such contract or purchase is to be 
charged, shall be full authority for any contract and any purchase made 
by the state purchasing department; provided, however, that no purchase 
shall be made by the state purchasing department of any furniture, 
fixtures, apparatus or equipment for any department, board, commission 
or office until the estimate or requisition for the purchase thereof has been 
submitted to the state board of examiners and an order made by such 
board authorizing the purchase thereof. 

Amd. Sec. 1, Ch. 17, I. 1925. 


293.1. Property returns by state officials. All persons in charge of 
any state property, must, upon request of the state purchasing agent, 
furnish him with a sworn statement of all personal property in his 
possession or under his charge belonging to the state of Montana, together 
with an estimate of the value thereof, and must also furnish such other 
information in connection therewith, as the state purchasing agent shall 
require. 

En. Sec. 1, Ch. 66, L. 19253. 


293.2. Inventory—Contents and preparation. From the report so 
made to the state purchasing agent, he must on or before June 30, 1923, 
prepare a complete inventory for each state department, office, board, 
commission or institution, of all personal property belonging to the state 
of Montana, in charge or possession of such department, office, board, 
commission and institution, each such inventory to show in detail the 
estimated value of the items embraced therein, and each state depart- 
ment, office, board, commission and institution must be charged with all 
items of personal property and all other personal property thereafter 
placed at the disposal of any such state department, office, board, com- 
mission and institution, and shall be credited with all worn out, used, 
lost, injured or destroyed property from time to time, as may be reported 
to the state purchasing agent, and shall be held responsible for all items 
of personal property not accounted for. 


En. Sec. 2, Ch. 66, L. 1923. 


293.3. Bids for supplies. The state purchasing agent in making 
purchase of supplies and equipment under the provisions of this act, or 
under the laws of the state of Montana must advertise as hereinafter 
provided, and award contracts in the name of the state of Montana for 
such supplies and equipment to the lowest responsible bidder, except as 
hereinafter provided. 

En. Sec. 3, Ch. 66, L. 1923. 


293.4. Power to sell state property—Disposal of money. The state 
purchasing agent shall have exclusive power, subject to the consent and 
approval of the governor, to sell, or otherwise dispose of, or to authorize 
the sale or other disposition of, all materials and supplies, service, equip- 
ment, or other personal property of every kind now owned by the state 
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of Montana, but not needed or used by any state institution or by any 
department of the state government; and to sell all articles, produce or 
crops produced, manufactured, made or grown in any state institution 
and to collect the money for same except such portion of such articles, 
produce or crops as may be used or consumed in such institution; each 
state institution shall keep and submit to the state purchasing agent, at 
least once each year or oftener if demanded, a list of such articles, produce 
or crops used or consumed therein and if any part thereof has theretofore 
been inventoried, as in this act hereinbefore provided, then such institu- 
tion shall be given credit therefor. The state purchasing agent shall 
remit to the state treasurer all moneys received from the sale of prop- 
erty belonging to the state of Montana, said moneys to be by the treas- 
urer credited to the general fund. True and correct lists of all articles, 
produce and crops sold with the names of the purchasers, their addresses 
and sums received therefor, shall be prepared and kept on file in the 
office of the state purchasing agent, which lst shall at all times be 
subject to inspection by the public. 
En. Sec. 4, Ch. 66, L. 1923. 


293.5. Legislative and other departmental supplies how purchased. 
Unless otherwise provided by law, the state purchasing agent shall have 
exclusive power, subject to the consent and approval of the governor, to 
let to the lowest bidders and enter into contracts with the lowest bidders, 
for the furnishing of all supplies, stationery, paper, fuel, water, lights, and 
other articles required by the legislative assembly and all other offices, 
departments, boards, commissions and institutions of the state. 

Before any such contract is let, the state purchasing agent must 
advertise in such manner and for such time as in this act provided for 
sealed proposals for all such supplies or services mentioned in this 
section. 

En. Sec. 5, Ch. 66, L. 1923. 


293.6. Purchase of state printing and reports. The state purchasing 
agent shall have exclusive power, subject to the consent and approval of 
the governor, to contract for all printing for any purpose used by the 
state of Montana in any state office, elective or appointive or by any 
state board, commission, bureau, state institution or department and shall 
supervise and attend to all public printing of the state of Montana in 
the manner in this act provided, and shall prevent duplication and un- 
necessary printing; all forms, blanks and documents printed for distribu- 
tion to the departments of the state government or state institutions shall 
be serially numbered and indexed by the state purchasing agent and 
sample copies of each thereof permanently retained in his office; and 
the state purchasing agent shall from time to time furnish to the public 
general information as to the nature, description and official numbers 
of such reports as are available for public distribution. 

Unless otherwise provided by law, the state purchasing agent in 
letting contracts as provided in this act, for the printing, binding and 
publishing of all laws, journals and reports of the various offices, depart- 
ments, boards, commissions and institutions of the state, shall have the 
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power to determine the quantity, quality, style and grade of all such 
printing, binding and publishing. Provided, that all reports for any fiscal 
year required by law to be published, must be submitted to the governor 
before November Ist, of each year, for approval, correction or modifica- 
tion, and when by the governor approved, as corrected or modified, must 
by him be certified to the state purchasing agent for publication, provided, 
the governor may require all such reports or any number of them, to be 
published in one volume, such publication to be completed on or before 
the tenth day of January thereafter. ; 

And provided further, any such reports so published, in one volume 
may also be separately published in pamphlet form, in such number as 
may be directed by the governor. 

En, Sec. 6, Ch. 66, L. 1928. 


293.7. State officers to estimate needed supplies—Regulation of bids. 
State officers, commissioners of boards, or departments, superintendents 
of state institutions or departments shall tabulate in detail the amount 
of supplies on hand at the beginning of each quarter and the additional 
supplies needed for the ensuing quarter. The state purchasing agent 
shall make examination of the amount of supplies on hand and _ shall 
determine from such examination and from the statements so furnished 
him, as in this action provided, the additional amount of supplies neces- 
sary and shall make an itemized statement thereof, all of which acts 
of said state purchasing agent shall be subject to approval of the gov- 
ernor. As soon as the state purchasing agent shall determine, as in this 
section provided, what kind of supplies and the amount necessary for 
the state of Montana to purchase for its state offices, boards, commissions, 
departments or institutions, he shall thereupon give notice in ‘‘daily 
newspapers of general circulation in the state of Montana and published 
in different localities therein,’’ for at least twenty days that sealed 
proposals will be received by the state purchasing department, up to a’ 
time to be mentioned therein, for furnishing supplies for such state offices, 
boards, commissions, departments or institutions, which notice shall also 
state that detailed statements of supplies to be furnished are on file at 
the office of the state purchasing department and subject to inspection, 
and shall also specify that at a certain time, to be therein mentioned, 
said proposals will be opened, and contracts awarded to the lowest 
responsible bidder. Each proposal shall be accompanied by sample sup- 
plies proposed to be furnished, ample in quantity, to be divided, a part 
thereof, in ease of award, to be kept in the office at the capitol and a 
part thereof, in case of award, to be sent to the place of intended delivery. 
The proposals shall be in writing, sealed and marked, ‘‘Proposals for 
furnishing supplies,’’ and shall be addressed to the state purchasing agent, 
Helena, Montana. There shall be separate proposals and separate con- 
tracts for each class of material furnished. At the time mentioned in the 
said notice said proposals shall be opened, in public, and contracts awarded 
to the lowest responsible bidder. The department shall have the right 
to reject any and all bids. If all of such proposals shall be rejected, 
proposals shall again be invited and proceeded with in the same manner. 
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With any proposal the state purchasing agent may require a certified 
check on some responsible bank, payable to the treasurer of the state 
of Montana, equal in amount to five per cent of the sum of such proposal, 
as a guarantee for the faithful performance of any contract awarded. 
In ease no award is made to the party the check shall be returned to him 
when a contract has been duly signed and bond approved. All proposals 
shall include the delivery of the supplies to the departments and institu- 
tions for which they are purchased. 

The state officers, superintendent, commissioners, departments or insti- 
tutions, shall [not] have the authority to purchase any supplies or material, 
except on approval of the state purchasing agent. 

En. Sec. 7, Ch. 66, L. 1923. 


293.8. Period of contract. No contracts shall be made for a longer 
period than one year and such contract shall provide for the delivery 
of such articles at such times and in such quantities as the purchasing 
agent may determine. 


En. Sec. 8, Ch. 66, L. 1923. 


293.9. Fresh fruits, etc., how purchased. Fresh fruits and vegetables 
(other than potatoes) shall not be included in the supplies to be purchased 
as hereinbefore provided. The state purchasing agent may allow, under 
proper rules, regulations and instructions approved by the state board of 
examiners, any state officer, board, commission or superintendent of 
state institution to purchase the fresh fruits and vegetables therefor, 
and make other and minor purchases for the same; an itemized account 
to be kept of all such purchases and furnished to the state purchasing 
department. 

Likewise, when immediate delivery of articles or performance of 
service is required by the public exigencies, the articles or service so 
required may be procured by open purchase or contract at the place and 
in the manner in which such articles are usually bought and sold or 
such services engaged between individuals, but under the direction of 
the state purchasing agent and subject to the approval is the state board 
of examiners. 


En. Sec. 9, Ch. 66, L. 1923. 


293.10. Favoritism forbidden. The state purchasing agent, or any 
officer or employee thereof, shall have no right to show any partiality or 
favoritism in making such awards or contracts, but shall be absolutely 
fair and impartial; provided, that where both the bids and quality of 
goods offered are the same, preference shall be given to articles of local 
and domestic production and manufacture, and provided, further that 
where both the bids and the quality of goods offered are the same, prefer- 
ence shall be given to resident bidders of the state of Montana over non- 
resident bidders. 


En. Sec. 10, Ch. 66, L. 1923. 


293.11. Record of bids—Contracts in name of state. The state pur- 
chasing department shall have recorded in a book kept for that purpose, 


57 


293.12, 293.13] PouiticaL CopE. [Part III 


a true and faithful abstract of all bids made for furnishing supplies and 
equipment for the state of Montana, giving the name of the party bid- 
ding, the terms of the offer, the sum to be paid, and shall keep on file and 
preserve all such bids until the end of the contract term to which they 
relate. Each bidder shall have the right to be present, either in person 
or by agent, when the bids are opened and shall have the right to examine 
and inspect all bids. All purchases, advertisements and contracts for 
supplies for any purpose authorized by law shall be made by the state 
purchasing department in the name of the state of Montana. The records 
shall be open at all times for the inspection of those who may be inter- 
ested in such contracts made or to be made with the state of Montana. 


En. Sec. 11, Ch. 66, L. 1923. 


293.12. Transfer of contracts forbidden—Collusion—State officers not 
to be interested. No contract or order or any interest therein shall be 
transferred by the party to whom such contract or order is given to 
any other party, and any such transfer shall cause the annulment 
of the contract so transferred, at the option of the state. Collusion or 
secret agreements between bidders for the purpose of securing any 
advantage to the bidders as against the state of Montana in the award- 
ing of contracts is hereby prohibited, and the state purchasing agent and 
state board of examiners if they shall find sufficient evidence after any 
contract has been let that said contract was obtained by any bidder or 
bidders, by reason of collusive or secret agreement among the bidders to 
the disadvantage of the state of Montana, shall have the right to declare 
any such contract null and void. 

All rights of action, however, for any breach of such contract by the 
contracting parties are reserved to the state. No member of the legis- 
lature, nor any elective or appointive state officer, nor any deputy or 
employee thereof, nor superintendent of any state institution or any 
employee thereof, nor any person in the employ of the state of Montana 
in any capacity whatsoever, shall directly, himself, or by any other person 
in trust for him or for his use or benefit or on his account, undertake, 
execute, hold or enjoy, in whole or in part, any contract or agreement 
made or entered into by or on behalf of the state of Montana under the 
provisions of this act, and every person who violates the provisions of 
this section shall be deemed guilty of a misdemeanor and shall be fined 
not less than $100 nor to exceed the sum of $5,000. 

En. Sec. 12, Ch. 66, L. 1923. 


293.13. Inspection of warehouses. The warehouses, supplies, fur- 
nishings and property of all kinds used in and about the business of the 
state of Montana shall be subject at all times to the inspection and 
examination of the state purchasing department and any officer or 
employee of any office, board, commission or department. 

En. Sec, 13, Ch. 66, L. 1923. 
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CHAPTER 20. 
THE BUDGET SYSTEM. 


294. Act to be cited, how. 


Sections 294-304, were cited in Veto For text treatment of this subject see 
Case, 69 Mont. 325, 327, 35 A. L. BR. 592, vol. 23 Cal. Jur. 550. 
222 Pac. 428. 


297. Blank form for requests. 
Cited in Veto Case, 69 Mont. 325, 337, 35 A. L. BR. 592, 222 Pac. 428. 


298. Budget and supplementary appropriation bills. 
Cited in Veto Case, 69 Mont. 325, 337, 35 A. L. R. 592, 222 Pac. 428, 


299. Submission of budget to legislative assembly—Legislative action. 
Cited in Veto Case, 69 Mont. 325, 337, 35 A. L. R. 592, 222 Pac. 428, 


CHAPTER 22A, 
ERECTION OF MONUMENT ON CAPITOL GROUNDS. 


319.1. Monument—Erection on capitol grounds. Whereas, the Mon- 
tana Pioneers’ Association is desirous of erecting a suitable monument 
on the capitol grounds in commemoration of the early pioneers of ‘this 
state ; 

Now, therefore, permission is hereby granted to said Pioneers’ Asso- 
ciation to erect such a monument of suitable and appropriate design and 
structure, within the grounds of the state capitol at Helena, Montana, 
at such point thereon as may be selected by said association, subject, 
however, to the approval of the state board of examiners. 

En. Sec. 1, Ch. 40, L. 1927. 


CHAPTER 23. 
CUSTODIAN OF RECORDS OF GRAND ARMY OF REPUBLIC. 


320. Custodian of records of Grand Army of Republic. The gover- 
nor of the state of Montana is hereby authorized and directed to appoint 
a custodian of the records, mementoes, relics, documents, and archives of 
the Grand Army of the Republic, and the United Spanish War Veterans 
and history of the residents of the state of Montana who served in the 
army, navy or marine corps of the United States during the Civil War 
or during the Spanish-American War. The department commander, 
department of Montana of the Grand Army of the Republic or department 
commander of the United Spanish War Veterans, department of Montana, 
may recommend to the governor a suitable person to be appointed as such 
custodian, provided that the person appointed as such custodian must be 
a member of the Grand Army of the Republic of the department of Mon- 
tana or of the United Spanish War Veterans, department of Montana. 


Amd. Sec. 1, Ch. 96, L. 1927. - 


321. Room for storing and safekeeping of records. The governor 
and secretary of state are hereby authorized and directed to set apart a 
59 


322-350 ] PouiricaL CopE, [Part I 


suitable room in the capitol building of the state of Montana for the 
storing and safekeeping of such archives, records, ete., of the Grand 
Army of the Republic and United Spanish War Veterans, and said room 
shall be suitably furnished, and shall be under the charge of the ecusto- 
dian so appointed. 

Amd. Sec. 1, Ch. 96, L. 1927. 


322. Purposes for which room shall be used. Said room shall be used 
by such custodian for the purpose of storing and exhibiting relies, me- 
mentoes, archives, and documents of the Civil War, and United Spanish 
War Veterans and for arranging and preserving the history of the resi- 
dents of Montana who served in the army, navy, or marine corps of the 
United States during the Civil War or during the Spanish-American 
War, and any other literature which the department of Montana of the 
Grand Army of the Republic or the United Spanish War Veterans, 
department of Montana, may collect and desire to preserve as a part of 
the history of the state. Such records and exhibits shall be accessible 
at all times, under suitable rules and regulations, to all residents of this 
state, and other persons desirous of viewing such exhibits. 


Amd. Sec. 1, Ch. 96, L. 1927. 


323. Records to become property of state. All books, records, papers, 
relics, mementoes, and histories, and other effects of whatever nature 
applying to the department of the Grand Army of the Republic, or 
United Spanish War Veterans, and accorded space in this room, shall 
whenever such department ceases to exist as a department of the Grand 
Army of the Republic, or United Spanish War Veterans, become the prop- 
erty of the state of Montana. 


Amd. Sec. 1, Ch. 96, L. 1927. 


324. Expenses, how paid. The expense of collecting and maintaining 
such exhibits, including the salary of the custodian herein provided, shall 
not exceed the sum of twelve hundred dollars ($1200.00), in any one year 
which shall be paid by the state treasurer in the same manner as other 
expenses and salaries of the state departments and employees or officers 
are paid. 

Amd. Sec. 1, Ch. 96, L. 1927. 


CHAPTER 26. 
THE STATE BOARD OF HAIL INSURANCE. 


350. Hail insurance board—Creation—Powers and duties—Farmers 
to file application. There is hereby created a state board of hail insur- 
ance of five members consisting of the state treasurer, and the commis- 
sioner of agriculture, labor and industry, who will be secretary of state 
board, and three other members to be appointed by the governor from 
the names submitted therefor by the duly organized farmer societies hav- 
ing a general membership throughout the state. The governor shall 
designate one of said appointive members to serve for three years to act 
as chairman of the board, one to serve for a term of two years, and one 
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to serve for a term of one year. Whenever the term of any member shall 
expire, either by death, resignation, or removal for cause, or expiration 
of his term of office, the governor shall appoint his successor, and shall 
also appoint one of the board for chairman in case of a vacancy in that 
office. Each appointive member of the board shall be appointed for three 
years, except where such appointment is made to fill a vacancy on the 
board, in which event such appointee shall fill out the unexpired term 
of the member whose place he fills. All members of the board shall be 
subject to removal for cause by the governor; the said board shall hold 
meetings when necessary and essential for the proper conduct of its busi- 
ness, at the state capitol in the office of the secretary, and is hereby 
authorized, directed and empowered to make such rules and regulations 
as it may from time to time find practical, necessary and beneficial for . 
the conduct of the department of hail insurance, subject to the provisions 
of this act. It shall have full charge of said department as herein pro- 
vided for; it shall prepare blank forms for all purposes necessary, proper 
and incidental to the effective operation and enforcement of this act, and 
furnish such forms to all public officers respectively charged with the 
performance of any official duty in connection therewith; it shall prepare 
a special form outlining the purposes, scope and benefits of this act in 
furnishing protection against loss by hail, at the actual cost of the risk 
to all taxpayers who may elect to become subject to the provisions of 
this act, such form to be submitted by the county assessor of each county 
at the time in which the regular assessments of property are by such 
assessors made, to each farmer in each county in the state engaged in 
growing of crops subject to injury or destruction by hail, on which forms 
each such farmer taxpayer shall signify whether he desires to become 
subject to the provisions of this act or not. Every such farmer taxpayer 
who signifies his desire to become subject to the provisions of this act, 
shall file in the office of the county assessor the blanks above referred to, 
properly filled out not later than August 15th, and shall be chargeable 
with the tax on lands growing crops subject to injury or destruction 
by hail, hereinafter provided for, and shall share in the protection and 
benefits under the hail insurance provisions of this act. Such application 
for hail insurance shall be in full force and effect at noon the day follow- 
ing the acceptance of the same by the county assessor. Provided, how- 
ever, that this act shall not be so construed as to empower anyone except 
the actual owner of the land to make such land subject to the hail tax 
provided in this act. 
Amd. Sec. 1, Ch. 40, L. 1923. 


Construction of hail insurance policy, notes, 35 A. L. R. 267; 7 A. L. R. 363; 
4 A. L. BR. 1298. 


350A. Limitation on insurance per acre. No more than ten dollars 
($10) insurance shall be written on each acre of grain. When more than 
one party desires hail insurance each shall be entitled to the share of the 
maximum represented by his interest in the crop. Hither party may 
insure his share in the crop for any amount up to and including the 
maximum per acre if the others waive their right to insure. 
En. Sec. 2, Ch. 40, L. 1923. 
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350B. Tax delinquencies, when a bar—Crop lien. No owner of 
land who has more than one year’s delinquent taxes on his land shall 
be allowed hail insurance under the provisions of this act, unless his 
application is accompanied by a cash payment for the amount that would 
be due on said application in the event of a maximum levy for that year. 
Provided, however, any grain grower unable to secure state hail insur- 
ance under the provisions of this act on account of delinquent taxes or 
for other reasons, may make application to the county assessor of his 
respective county and said county assessor is hereby authorized to receive 
and accept such applications where the applicant furnishes a sufficient 
crop lien subject only to a seed lien. Provided, that such crop lien shall 
be accepted only under such rules, regulations and requirements as may 
be prescribed by the state board of hail insurance and providing that the 
state board of hail insurance may cancel any hail insurance accepted in 
violation of said rules, regulations and requirements. Upon receipt of 
said application the county assessor shall make record thereof and shall 
file the original in the office of the clerk and recorder of said county. 

En. Sec. 3, Ch. 40, L. 1923. : 


351. Tax levy—Limitation on amount—Lien—Board may establish 
rates. A tax is hereby authorized and directed to be levied on all lands 
in this state growing crops subject to injury or destruction by hail, the 
owners of which have elected to become subject to the provisions of this act. 
The state board of hail insurance shall annually estimate as near as may be 
possible, the amount required to pay all losses, interest on warrants and 
costs of administration, and shall recommend a levy to be made on each 
kind of land respectively, subject to the provisions of this act, to the 
state board of equalization; provided, however, that such tax shall not 
exceed in any one year the sum of one dollar ($1) per acre on lands 
sown to grain crops, nor fifty cents (50c) per acre on lands sown to hay 
crops; and provided further, that if the tax required to pay the estimated 
losses, interest on warrants and costs of administration be less than fifty 
cents (50c) per acre on lands sown to grain crops, and a proportionate 
amount on lands sown to hay crops, the said board of hail insurance must 
recommend a tax levy sufficient to raise the full amount thereof. In 
addition to the lien created above on the land of the insured, the levy 
for such hail insurance shall also constitute a lien on the crops insured. 
Said lien shall be enforced in the same manner as provided in section 
7 of this act, and all applications for hail insurance shall be in such form 
as to constitute the lien herein provided. 

The said board of equalization is hereby empowered and it is made 
its duty to prescribe such levies annually to be made against lands 
growing crops subject to injury or destruction by hail which are subject 
to this act, in accordance with the recommendation of the state board 
of hail insurance. Such tax levies respectively shall be chargeable to the 
lands of each taxpayer who shall elect to become subject to this act and 
shall be extended on the tax roll and collected by the officers charged 
with such duties in the manner and form as are other property taxes and 
if not paid shall be a lien on the lands against which the same are levied 
as are other property taxes. Provided, however, that the lien as provided 
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above shall in no way affect mortgages that are of record at the time 
of the approval of this act. The lien of any mortgage filed subsequent 
to the passage and approval of this act shall be subsequent to any lien 
for hail insurance hereafter levied thereon. All applicants securing hail 
insurance on crop liens as heretofore provided shall be subject to the 
same charges per acre as provided herein to be made on land. Notice 
of such assessment shall be mailed to each person insured, by the county 
treasurer in the same manner as are all other notices of taxes due. Said 
assessment shall be payable at the office of the county treasurers of each 
respective county. 

The state board of hail insurance may when they deem it advisable 
establish as many districts as it deems advisable and may maintain maxi- 
mum rates in various parts of the state, which rates shall be commen- 
surate with the risk incurred as nearly as they can determine from past 
experiences or from any records available. The highest of these rates 
shall be the same as the maximum established herein and the lowest shall 
not be less than fifty cents (50¢) per acre on lands sown to grain crops. 
and a proportionate amount on lands sown to hay crops. Notice of the 
various rates established for any year shall be plainly printed on the 
applications for hail insurance, and in any year when the requirements 
of the hail insurance law as herein provided do not require a levy of the 
maximum rates as established, then the rates for the year shall be 
determined and levied by the state board of hail insurance for each of 
the various districts as established, in such proportion as will in their 
judgment be fair and equitable. 


Amd. Sec. 4, Ch. 40, L. 1923. 


352. Levy to provide what—Reserve fund. In making the levy 
provided in the preceding section the state board of hail insurance shall 
provide for: 

1. The payment of all expenses of administration, together with all 
interest owed or to be owing on registered warrants. 

2. For that portion of the losses incurred during the current year 
which are not paid from funds drawn from the reserve fund. 

3. For the maintenance of the reserve fund, a part or all of which 
may be used in any one year for the purpose of paying the costs of 
administration, interest on the warrants and losses as the same shall be 
settled and adjusted by the said board. 

Whenever the losses together with the expenses aud costs of adminis- 
tration in any one year shall amount to a less amount than the sum of 
seventy cents (70¢) per acre for every acre of grain insured and a pro- 
portionate amount on hay crops, the state board of hail insurance may 
levy such amount as they may consider proper and just for the purpose 
of providing a reserve fund, providing, however, that such levy when added 
to the amount necessary to pay costs of administration, interest and 
losses for the current year shall not exceed the sum of seventy cents 
(70¢) per acre on lands sown to grain crops and a proportionate amount 
on hay crops and provided further that in any one year there shall not 
be added to the reserve fund an amount greater than the sum of five per 
eent (5%) of the total risk for that particular year and provided further, 
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that the amount of said reserve fund shall not exceed the sum of one 
million dollars. The reserve fund hereby created shall be a continuous 
fund and the state board of hail insurance is hereby granted the power 
to draw from said fund such amounts as it may deem necessary for the 
purpose of paying costs of administration, interest and losses and _ pro- 
vided further, that whenever in any one year the costs of administration, 
interest and losses shall be less than the sum of fifty cents (50¢) per acre 
on lands sown to grain crops and a proportionate amount on hay crops 
the state board of hail insurance shall not draw on the reserve fund for 
any purpose, unless the amount required for the payment of losses, interest 
on warrants and costs of administration shall exceed the amount of the 
estimate made by the state board of hail insurance. 


Amd. Sec. 5, Ch. 40, L. 1923. 


354. County treasurer to collect levies—Board to assist—Release 
of liens. The county treasurer in each county in the state shall collect 
all levies made under this act in the same manner as other property taxes 
are collected and shall keep all moneys collected by him for hail insurance 
in a separate fund to be known as the hail insurance fund and remit 
same to the state treasurer in the same manner as provided by law for 
the remittance of other moneys due to the state. All county treasurers 
shall use due diligence in making the collections of the levies provided 
herein. Also the state board may furnish assistance needed at any time 
in making collections or may take over the collection of any levy at 
any time, depositing any collections therefrom with the treasurer of the 
county where the levy therefor was made. Whenever the amount due on 
any hail insurance secured by a crop lien is paid the treasurer shall 
promptly endorse on the lien on file in the office of the county clerk and 
recorder the amount paid thereon with the date of payment and such 
endorsement shall be a satisfaction and release of such lien. 


Amd, Sec. 6, Ch. 40, L. 1923. 


354A. Failure to pay insurance—Levy on grain. If the person 
receiving hail insurance secured by a crop lien fails to pay said insurance 
to the county treasurer by January first of the year following the year 
in which the crop so insured is grown the county treasurer shall after 
the first day of January deliver to the sheriff of said county a full, true 
and correct copy of the lien on file in the office of the clerk and recorder 
and such sheriff must immediately demand from the person or persons 
signing such lien, payment of the amount due thereon, and if the same 
is not paid to the sheriff upon such demand being made, the sheriff must 
forthwith seize and sell in the manner provided by law for the sale of 
personal property under execution, a sufficient amount of grain belong- 
ing to such person to pay the amount due for hail insurance together 
with interest and costs and expenses of seizure and sale, 


En. Sec. 7, Ch. 40, L. 1923. 


355. Duty of state treasurer—Hail insurance funds. The state treasurer 
shall receive all moneys paid to him under this act and shall place same 
to the credit of a fund to be known as the state hail insurance fund and 
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may from time to time transfer to the hail insurance administrative fund 
such sums as the state board may deem necessary and proper to pay the 
expenses of administration together with such sums as may be needed to 
pay all the warrants registered against the hail insurance administrative 
fund, plus the acerued interest thereon, and shall pay out of such funds 
on warrants drawn by the state auditor by order of the state board of 
hail insuranee. If such warrants be presented and there be no money in 
the said funds to pay the same, such warrants shall be registered and 
thereafter bear interest at the rate of four per cent per annum until 
called for payment by the state treasurer. All interest and earnings 
obtained by the state treasurer for such moneys shall be credited to the 
respective funds. If at any time more funds are in the administrative 
fund than the board estimates are needed for the purposes mentioned 
above, the state treasurer may on the order of the state board of hail 
insurance transfer such funds back to the hail insurance fund as the 
state board may direct. 


Amd. Sec. 8, Ch. 40, L. 1923. 


358, Report of losses. That all losses by hail to crops insured under 
this act shall be reported within three (3) days thereafter by the owner 
of such crops, his agent or attorney to the state board of hail insurance, 
who shall require the claimant to make a statement of the losses sus- 
tained, the cause thereof and such other information as the state board 
of hail insurance may require, on the forms to be provided for such 
purpose. 


Amd. Sec, 9, Ch. 40, L. 1923. 


360. Appeals—Appointment of appraisers—Judgment. In case the 
party that has sustained the loss is dissatisfied with and refuses to accept 
the adjustments made by the official appraisers then he shall have the 
right to appeal to the state board of hail insurance, provided however, 
he shall make such appeal by registered mail within four (4) days after 
such disagreement. In case the adjuster who makes the second appraisal 
fails to secure an agreement the claimant shall then appoint one disinter- 
ested person as appraiser, and the official appraiser shall appoint another 
person as appraiser, and the two shall select a third disinterested person, 
and the three shall then proceed to adjust the loss in the same manner 
as specified in section 359 and the judgment of the majority shall be the 
judgment of said appraisers and shall be binding upon both parties as 
the final determination of said loss; provided, however, that if the insured 
does not recover a greater sum than allowed by the official appraiser in 
the first instance, he shall pay the expenses of the said three appraisers 
and their witnesses in making said adjustment, but if he is awarded a 
larger sum then the same shall be paid by the state board of hail insur- 
ance out of the hail insurance fund. 

If the insured shall be required to pay the expenses of such re- 
appraisement as above provided, the state board of hail insurance is hereby 
authorized to deduct the amount of such expenses from the amount 
allowed said insured before making settlement for said loss. 
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Provided, also, that where any claimant demands arbitration he 
shall, if required by the board, furnish a cash bond to the state board 
of hail insurance in the sum of ten dollars, ($10) which shall accompany 
his application. If there is not sufficient allowance made to any claim- 
ant after arbitration to cover the cost of arbitration without the use of 
the ten dollars, ($10) forfeit, then the state board may use a part or all 
of said cash bond. Any forfeits so collected shall be placed promptly 
in the state hail insurance fund. In cases where the claimant secures an 
increase the bond shall be promptly returned to the claimant. 

The state board of hail insurance shall examine all reports of 
appraisers and verify the same, and adjust all losses, and for such pur- 
poses may order hearings, subpoena witnesses, and conduct examinations 
and.do all things necessary to secure a fair and impartial appraisement of 
losses by hail. 

Amd. Sec. 10, Ch. 40, L. 1923. 


361. Payment of losses—Borrowing money—Interest on warrants. 
The state board of hail insurance shall, as soon as practicable after the 
loss has been sustained, arrange for the payment of the losses as follows: 
From the amount of the loss as adjusted for each claimant the state board 
of hail insurance shall deduct the amount the claimant then owes as 
delinquent hail insurance tax and the maximum amount assessed as hail 
insurance tax for the current year, and shall make settlement within 
forty (40) days from the time loss is sustained in the following manner: 
By paying, either by registered warrant or otherwise if funds are imme- 
diately available, fifty per cent of the total loss as agreed on, less, how- 
ever, the maximum rate of the assessment; balance to be paid at the 
expiration of the hail season. The state board of hail insurance shall, 
on or before November first, order the state auditor to draw a warrant 
for the amount so deducted on the state hail insurance fund, which war- 
rant shall be remitted to the county treasurer of the county in which the 
tax was assessed. The state board of hail insurance shall then order the 
state auditor to draw a warrant on the state hail insurance fund for the 
balance of the adjustment which warrant shall be sent to the claimant; 
provided, however, that in no case shall the payment for loss exceed ten 
dollars ($10) per acre for grain crops, and five dollars ($5) per share for 
hay crops; provided, further, that no claimant shall receive payment for 
any loss incurred where said loss does not exceed five per cent (5%) of 
the total value of the crop insured. Also if the losses in any year should 
exceed the current levy plus the reserve fund, if any, then the payment 
of all losses shall be prorated share and share alike among all grain grow- 
ers having loss claims adjusted and approved. In any year the state 
board of hail insurance may by resolution authorize its chairman and 
secretary to borrow as needed from any person, bank or corporation such 
sum or sums of money as the state board may deem necessary to carry 
on the business of the department and for the purpose of paying all 
warrants as issued. For any moneys borrowed under the provisions of 
this act, the state board of hail insurance shall cause warrants to be 
drawn against the state hail insurance fund and said warrants shall bear 
interest at not to exceed six per cent (6%) per annum and said warrants 
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and the interest thereon shall be paid out of funds from the state hail 
insurance department as they are collected from the various counties 
in the state. The state board of hail insurance shall not at any time 
borrow a total sum greater than the amount of the levies as made for 
taxes for the current year, together with such delinquent taxes as remain 
unpaid on the books of the county treasurer. The state board of exami- 
ners is hereby empowered to invest surplus money belonging to any fund 
in the warrants of the hail insurance fund. 


Amd. Sec. 11, Ch. 40, L. 1923. 


363. Compensation of chairman—Duty of other officers. It shall be 
the duty of all public officers to perform the duties relative to hail insurance 
under this act, without other compensation than that allowed by law. 
The chairman of the state board of hail insurance shall receive a salary 
of two hundred dollars, ($200) per month while actually engaged in 
service and actual traveling expenses, and all appointive officers under 
this act shall be paid their actual traveling expenses and shall be allowed 
such per diem as the state board of hail insurance may determine for 
each day of eight hours while actually engaged in service under this 
act, out of the hail insurance administrative fund. 

The chairman of the state board of hail insurance shall each year 
submit a full financial report of the operations of the department to the 
governor of the state. 


Amd. Sec. 12, Ch. 40, L. 1923. 


363.1. Benefits exempt from execution. All money or benefits re- 
ceived from hail insurance shall be exempt from execution and shall not 
be liable to attachment nor to be seized, taken nor appropriated by any 
local process to pay any debt or liability of the insured unless the amount 
shall be assigned and then for no more than the amount of the claim 
intended to be secured by the assignment with lawful interest. 


En. Sec. 13, Ch. 40, L. 1923, 


CHAPTER 31. 
THE REPORTERS OF THE DECISIONS OF THE SUPREME COURT. 


380. Reports, how published. The reports must be published in vol- 
umes of not less than six hundred pages each, in the size and style of 
volume 2, Montana Reports, and equal in quality, press work, and 
binding to said volume. 

Amd. Sec. 1, Ch. 1, L. 1925. 


381. Publisher’s contract—Proposals for printing. The justices shall 
have no pecuniary interest in the volumes of reports. The reports must 
be published by contract to be entered into by the justices and with the 
publishing house that will agree to publish the new volumes of the Mon- 
tana Reports for a period of six years also to furnish complete sets or odd 
volumes of Montana Reports from and including volume one to the last 
volume published, to the state and the people of the state at prices fixed 
in the contract. Such contract shall require the publisher to print each 
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volume in accordance with the specifications set forth in the preceding 
section. It shall also require the publisher to issue each new volume 
within ninety days after the manuscript for the same is delivered by the 
justices to the said publisher. Such contract shall also require the pub- 
lisher to make stereotype matrices of each volume so published by him, 
‘and to preserve these matrices in fireproof vaults, to the end that the 
volumes will never become out of print. The publisher receiving the con- 
tract as herein provided shall, before commencing the publication of the 
volumes of such reports, advertise in two newspapers in Montana for ten 
days for proposals for such printing, stereotyping, and binding of such 
volumes, and such publisher shall, if the proposals for such work do not 
‘exceed by the sum of twenty per cent, the amount for which the same 
can be done outside of the state, cause such printing, stereotyping, and 
binding to be done within the state of Montana. 


Amd. Sec. 2, Ch. 1, L. 1925. 


383. Delivery by publisher — Maintenance stock— Bond. Said con- 
tract shall require the publisher to agree to sell three hundred copies of 
each new volume of said reports to the state of Montana at the price 
agreed upon in said contract, and to keep on hand and for sale at the 
contract price a sufficient number of copies of each volume to supply all 
demands for six years from the date of the publication thereof. And 
said publisher shall give bond for the fulfillment of the terms of this 
contract in the sum of five thousand dollars, which bond shall be filed with 
the clerk of the supreme court and be approved by the justices of the 
supreme court, or a majority thereof. 


Amd. Sec. 3, Ch. 1, L. 1925. 


CHAPTER 32. 
NOTARIES PUBLIC. 


388. Powers and duties. 


This section, prior to amendment, did For text treatment of this subject see 
not require a notary public to affix his vol. 20 Cal. Jur. 224. 
seal to an affidavit; hence its absence Power of notary to take affidavit as 
from a verification to a claim against basis for warrant of arrest, note, 16 
an estate made in 1907 did not ren- A, L. R. 924, 
der the verification insufficient. In re 
Stinger Estate, 61 Mont. 173, 201 Pac. 
693. 


CHAPTER 35. 
DISQUALIFICATIONS AND RESTRICTIONS. 
412. County officers not to act as deputy. No county officer, under 
salary, must be appointed or act as deputy of another officer of the same 


county except in cases where the officer so appointed agrees to act and 
serve as such deputy without additional compensation. 


Amd. Sec. 1, Ch. 21, L. 1925. 
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Ch. 38] COMPENSATION OF OFFICERS AND EMPLOYEES. [418-439 


CHAPTER, 36. 
POWERS OF DEPUTIES. 


418. Powers of deputies. 


Where a public officer is authorized 
to appoint a deputy, the authority of the 
latter, unless otherwise limited, is com- 
mensurate with that of the appointing 
officer, and any act which the latter 
might do, the deputy may also do, under 
this section. State v. Crouch, 70 Mont. 
501, 227 Pac, 818. 


Cited in State v. Larson, 75 Mont. 274, 
276, 243 Pac. 566. 


For text treatment of this subject see 
vol. 21 Cal. Jur. 1007, 

Signature of deputy to certificate of 
acknowledgment, note, 29 A, L. R. 965. 


CHAPTER 37. 
APPOINTMENTS, NOMINATIONS AND OATH OF OFFICE. 
420. Deputies and subordinate officers. 


Cited in In re Claims of Hyde, 73 
Mont. 363, 366, 236 Pac. 248. 


Under this section and 4731, a county 
attorney may appoint a deputy to serve 
without compensation and such deputy 
may legally act in the name of his prin- 
cipal in the filing of informations and 
the prosecution of criminal actions. State 
v. Crouch, 70 Mont. 551, 227 Pac. 818. 


For text treatment of this subject see 
vol, 21 Cal. Jur. 844. 


421. Number of deputies. 


Cited in State v. Crouch, 70 Mont. 551, 
502, 227 Pac. 818. 


For text treatment of this subject see 
vol, 21 Cal. Jur. 1006. 


426. Commissions by the governor, 


Sections 426-428 were cited in State 
v. Rouleau, 68 Mont. 529, 540, 219 Pae. 


For text treatment of this subject see 
vol, 21 Cal, Jur. 825-827. 


1096. 


430. Oath, form of. 


Cited in State ex rel. Muzzy v. Uotila 
et al., 71 Mont. 351, 354, 229 Pac. 724. 


For text treatment of this subject see 
vol. 21 Cal. Jur. 871. 


432. Time of filing oath. 


Cited in State ex rel. Muzzy v. Uotila 


For text treatment of this subject see 
et al., 71 Mont. 351, 354, 229 Pac. 724. : 


vol, 21 Cal. Jur. 869. 


CHAPTER 38. 
COMPENSATION OF STATE OFFICERS AND EMPLOYEES. 


437. Salaries of board of examiners and consolidated boards. 
Cited in State v. Rouleau et al., 68 Mont. 529, 540, 219 Pac. 1096. 


439. Salaries of janitors and other capitol employees. From and 
after the passage of this act, the salaries of watchmen, and capitol guides 
employed in the state capitol building at’ Helena, Montana, shall be the 
sum of three dollars and fifty cents ($3.50) per day. The salaries of 
janitors shall be four dollars ($4) per day. The engineers employed at 
the powerhouse of the state capitol shall be paid the sum of five dollars 
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($5) per day, and the head engineer and carpenter shall be paid the 
sum of five dollars and fifty cents ($5.50) per day. 
Amd, Sec. 1, Ch. 124, L. 1925. 


440.1, Salary of supreme court stenographer. The annual compensa- 
tion allowed to the official stenographer of the supreme court is twenty-six 
hundred dollars ($2,600). 


En. Sec. 1, Ch. 83, L. 1927. 


440.2. Salary of deputy secretary of state. 


The annual compensation allowed to the deputy secretary of state 
' shall be $3,000. 


En. Sec. 1, Ch. 151, L. 1927. 


440.3. Salary of deputy state treasurer. 


The annual compensation allowed to the deputy state treasurer shall 
be $3,000. 


En. Sec. 2, Ch. 151, L. 1927. 


440.4. Salary of deputy state auditor. 


The annual compensation allowed to the deputy state auditor shall be 
$3,000. 
En. Sec, 3, Ch. 151, L, 1927. 


440.5. Salary of deputy insurance commissioner. 


The annual compensation allowed to the deputy insurance commis- 
sioner shall be $3,000. 


En. Sec. 4, Ch, 151, L. 1927. 


443. Limitation of expenses of public officers’ attendance at conven- 
tions. Hereafter no state, county, city or school district officer or em- 
ployee of the state, or of any county or city, or of any school district, shall 
receive payment from any public funds for traveling expenses or other 
expenses of any sort or kind for attendance upon any convention, 
meeting or other gathering of public officers, save and except for attend- 
ance upon such convention, meetings or other gatherings, as said officer 
may by virtue of his office be required by law to attend, provided, that 
nothing herein shall prohibit the state board of examiners from authorizing 
the payment of the necessary traveling expenses of any state officer or 
employee, whenever in the judgment of said board public interest requires, 
and provided further that the board of trustees of any county or district 
high school or of any school district may by resolution adopted by a 
majority of entire board make their district a member of any state asso- 
ciation of school districts or school district trustees, and authorize the 
payment of the dues to such association, and the necessary traveling 
expenses of an employee, or one member of said board, to attend meetings 
of such association, or other meetings called for the express purposes of 
. considering educational matters. Provided, further, one member of 
board of county commissioners may be allowed actual transportation 
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expenses and per diem for attendance upon any general meeting of 
county commissioners or assessors held within the state not oftener than 
once a year and the proportionate expenses and charges against each 
county as a member of such association shall also be paid. 

Amd. Sec. 1, Ch. 124, L. 1923; Amd. Sec, 1, Ch. 48, L. 1927. 


CHAPTER 39. 


PROHIBITIONS AND GENERAL PROVISIONS APPLICABLE TO PUBLIC 
OFFICERS. 


451. Title contested, salary must not be paid. 


Cited as section 375, Revised Codes, in For text treatment of this subject see 
Wilkinson v. LaCombe, 59 Mont. 518, vol. 21 Cal. Jur. 244. 
526, 197 Pac. 836. 


458.1. State officers to file itemized statement expenses. Every per- 
son engaged in any service in every department of state, inclusive of 
persons in elective or appointive positions or positions created by law, 
whose duties consist of full or partial time in traveling to perform any 
service for the state under monthly or yearly salary, or who may be sent 
by any authorized executive of any department of the state upon a 
mission in performance of any clerical work, investigating, reporting, 
examining, educational service, demonstration work, supervisory or exten- 
sion work or otherwise of every kind and character, shall make an item- 
ized statement tersely stating In what capacity engaged each day 
while away from the department in which said daily duties may 
arise and the expense incurred daily and shall render to the board 
of examiners the said itemized statement, and at the end of each month, 
or if sooner required by said board, the said person so engaged shall 
render a total or recapitulation account thereof in a form to be prescribed 
by said board. 

En, Sec. 1, Ch. 108, L. 1925. 


458.2. Form of statement. That the form mentioned in section one 
above shall be substantially in small paper booklet form for each month 
with a page for every day showing expense items of each day in detail, 
such as meals, railroad fare, lodging, livery, telephone, telegrams and 
other items, and opposite each page in said monthly booklet, there shall 
be another page or space whereon mention shall. be made by such person 
of the kind of duty performed on said day. 

En. Sec. 2, Ch. 108, L. 1925. 


458.3, Files. That said board of examiners shall keep a separate 
file for each person engaged in this act contemplated, and file reports 
and statements from each said person therein to be kept under the distinct 
and separate months of the year and group said files under each month 
of the year. : 

En. Sec. 3, Ch. 108, L. 1925. 


458.4. Investigation of reports. That every three months the said 
board shall investigate at one of its meetings the reports and files of each 
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person who may be employed as herein mentioned, and make record in 
the minutes of the board meeting as to any apparent duplication of ser- 
vices of any person with another within the same department or with 
other departments of state or the overlapping of such service as stated 
above from or within any department, and said board shall make reeom- 
mendations to one or more departments regarding the elimination of 
services of persons who, in the opinion of the board, are unnecessarily 
employed, and when within the power of the said board to dispense with 
the services of said persons, to consolidate the work of any two or more 
persons. 
En, Sec. 4, Ch. 108, L. 1925. 


458.5. Separate reports. The statements and reports herein required 
to be made by the persons employed in various departments shall be 
distinct and separate from other reports and detail that may be required 
to be made to the departments wherein such persons are respectively 
employed. 

En. Sec. 5, Ch. 108, L. 1925. 


458.6. Construction of act. That this act shall not be construed to 
change in any manner the existing laws of the state pertaining to the 
conduct of any county, city or municipal office. 

En. Sec. 6, Ch. 108, L. 1925. 


463.1. Sinking fund—Duty of officers to provide. That when any 
officer or officers or board or body of officers of any county, city, school 
district, irrigation district or other municipal or public corporation of the 
state are or shall be required by law to provide by a levy of taxes, or 
by certifying the amount of money required, or otherwise, a sinking fund 
or fund required to pay at maturity any bonds hereafter issued or created, 
such officer or officers and the members of such board or body of officers 
shall be jointly and severally liable to the county, city, school districts, 
irrigation district, or other municipal or public corporation which they 
represent if they shall fail to perform any such duties so required by 
law, as in this section hereby specified, in an amount equal to the sum 
which would have been added to such fund had they performed such 
duty. Provided: that when any such board shall fail or neglect to per- 
form any such duty, no minority member of said board who shall have 
moved said board or voted in favor of a performance of such duty shall 
be held liable. 

En. Sec. 1, Ch. 5, L. 1923. 


463.2. Penalty for wrongful appropriation. Any person or persons 
who shall take, use, appropriate or permit to be taken, used or appro- 
priated any portion of any such fund as herein specified for any purpose 
other than that permitted by law shall be jointly and severally liable to 
the county, city, school district, irrigation district, or other municipal or 
public corporation to which said fund shall belong for the portion of 
such fund so unlawfully taken, used or appropriated. 


En. Sec. 2, Ch. 5, L. 1923. 
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463.3. Duty of county attorney. It shall be the duty of the county 
attorney in each county to commence and prosecute all actions to enforce 
any liability hereby created. Such action shall be tried as civil actions at 


law. 
En. Sec. 3, Ch. 5, L. 1923. 


CHAPTER 40. 
OFFICIAL BONDS. 


471. Approval of bonds of county and township officers. 


Where a constable assumed office and 
performed his duties with the acquies- 
cence of the surety, absence of the ap- 
proval of his official bond by the judge 
as required by this section will be held 
to be a mere defect, which under sec- 
tion 484 does not render the bond void, 


so as to discharge the surety from lia- 
bility. Stabler v, Adamson et al. 73 
Mont. 490, 237 Pae. 483. 


For text treatment of this subject see 
vol. 21 Cal. Jur. 926, 


474, Bond not to be filed before approval. 


Cited in Stabler v. Adamson et al., 73 
Mont. 490, 498, 237 Pac. 483. 


475. Conditions, signatures, and 


Cited in Wells-Diekey Co. v. Benjamin, 
74 Mont. 170, 175, 239 Pac. 771. 


For text treatment of this subject see 
vol, 21 Cal. Jur. 923, 924. 

Liability on bond of members of gov- 
ernmental banking department, note, 38 
A. L. R. 663. 

Liability on bond of peace officer for 
negligence causing personal injury or 


482, Suit on bonds. 


Cited in State ex rel. Duggan v. Dis- 
trict Court, 65 Mont. 197, 200, 210 Pae. 
1062. 


For text treatment of this subject see 
vol. 21 Cal. Jur. 936. 
Jurisdiction of action upon bond of 


For text treatment of this subject see 
vol. 21 Cal. Jur. 928, 


sureties. 


death, notes, 18 A. L.. R. 197; 39 A. L. R. 
1306. 

Liability on bond of officer for defaults 
and misfeasances of deputies, clerks or 
assistants, note, 12 A. L. R. 980. 

Liability of notary publie on his bond, 
note, 128) AY EY RM L3802 Sia A sR Py o20! 

Constitutionality of statute relieving 
officer or his surety from liability for loss 
of public funds, note, 38 A. L. R. 1512. 


public officer of another state or country, 
note, 26 A. L. R. 1001. 
Individual’s right to maintain action on 
bond of peace officer, note, 19 A. L. R. 73. 
Leave of court as prerequisite to suit on 
bond, note, 2 A. L. R. 563, 


484, Defects not to affect liability. 


A depositary of public funds is not 
an officer and a depositary bond is not 
an ofiicial bond within the meaning of 
this section, providing that if there are 
any defects in the approval or filing 
thereof, ete., the bond shall not be void 
so as to discharge the officer or his 
sureties. State ex rel. Urton v. Ameri- 
can Bank & Trust Co., 75 Mont. 369, 243 
Pae. 1093. 

While the official bond of a constable 
is required by section 471, to be ap- 
proved by the district judge before filing 
with the county recorder, where, though 
properly filed, it was not so approved, 
and the officer assumed office and per- 


formed his duties during his entire term 
with the acquiescence of the surety, 
absence of approval by the judge will 
be held to have been a mere, defect, 
which under this section does not render 
the bond void so as to discharge the 
surety from liability. Stabler v. Adam- 
son et al., 73 Mont. 490, 237 Pac. 483. 

Cited in Stabler v. Adamson, 73 Mont. 
490, 499, 237 Pac. 483, 


For text treatment of this subject see 
vol. 21, Cal. Jur. 923, 925. 

Invalidity of designation of officer or 
fiduciary as affecting liability on bond, 
note, 18 A. L. R. 274. 


503-540.1] 


PoutricaL CopE. 


[Part III 


503. Application of chapter to what bonds. 


Neither by adoption in 1909 of the 
Codes of 1907 nor by adoption of the 
Codes of 1921 by chapter 54, Laws of 
1925, may the legislature be said to have 
intended to approve an amendment to 
section 1084 of the Codes of 1895 with 
relation to bonds of officers made in 
1899 declaring the section applicable to 


and again included in the Codes of 1921 
as section 503; hence a depositary bond, 
not being an official bond, was not af- 
fected by the attempted amendment thus 
erroneously carried forward into the 
codes. State ex rel. Urton v. American 
Bank & Trust Co., 75 Mont. 369, 243 Pac. 
1093. 


all bonds required by law, which amend- 
ment was held invalid and by inadver- 
tence of the Code commissioner included 
in the codification of 1907 as section 412, 


For text treatment of this subject see 
vol. 11 Cal. Jur. 214, 394; vol. 12 Cal. 
Jur. 294; vol. 22 Cal. Jur. 484. 


CHAPTER 41. 
RESIGNATIONS AND VACANCIES. 


511. Vacancies, how they occur. 


The word “term” as used in this sec- 
tion applies to the office and not to the 
person holding it. State ex rel. Morgan 
v. Knight, 76 Mont. 71, 245 Pac. 267. 


Cited in State ex rel. Muzzy v. Uotila 
et al., 71 Mont. 351, 355, 229 Pac. 724. 


For text treatment of this subject see 
vol. 21 Cal. Jur. 856 et seq. 


CHAPTER, 45. 
PUBLICATION OF QUESTIONS SUBMITTED TO POPULAR VOTE. 


537.1. Manner of publishing constitutional amendments. Whenever 
a proposed constitutional amendment or amendments, are submitted to 
the people of the state for popular vote the secretary of state shall cause 
the said proposed amendment or amendments to be published in full once 
a week in one newspaper in each county of the state if such there be, 
for three (3) months previous to the next general election for members 
to the legislative assembly. The cost of publication of said amendment, 
or amendments, shall be a proper charge against the state at the rate, 
as provided for in the statutes for state printing. 

Such publication shall not be had in more than one paper in any 
one county of the state. 


En, Sec. 1, Ch. 62, L. 1927. 


CHAPTER 46. 
QUALIFICATIONS AND PRIVILEGES OF ELECTORS. 


540.1. Qualification of voters on creation of public indebtedness. 
That from and after the passage and approval of this act, only such regis- 
tered electors of the state, county, city, town, school district, or other 
municipal corporation, whose names appear upon the last preceding assess- 
ment-roll shall be entitled to vote upon any proposal to create or increase 
any indebtedness of state, county, city, town, school district or other 
municipal corporation, required by law to be submitted to a vote of the 
electors thereof. 


En. Sec. 1, Ch. 98, L. 1923. 
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540.2. Preparation and posting lists of voters. The county clerk 
shall, immediately after the closing of the registration books of his 
county preceding such election, as provided by law, prepare lists of the 
registered electors of the county, city, town, school district, or other 
municipal corporation whose names appear upon the last preceding assess- 


-ment-roll, and shall prepare poll-books therefor as provided by section 


568, Revised Codes of Montana of 1921, and furnish copies thereof to the 
city, town, school district or municipal corporation in which such elec- 
tion is to be held for which he shall receive compensation as provided in 
section 571, Revised Codes of Montana of 1921. Whenever the election is 
upon a proposal to create or increase the debt of the state or of a county, 
the county clerk shall post lists of such electors as provided in section 
567, Revised Codes of Montana of 1921. When the election is upon a 
proposal to create or increase the indebtedness of a city, town, school 
district or other municipal corporation, the county clerk shall deliver such 
lists to the clerk of the city, town, school district or other municipal cor- 
poration, holding such election, and it shall be his duty to post such lists 
in the manner provided in said section 567. Provided, however, that 
nothing in this act contained shall apply to or affect any such election 
called at the time of the passage and approval hereof. 
En. Sec. 2, Ch. 98, L. 1923. 


540.3. Validation of certain county bond issues. That all elections 
heretofore held authorizing the issuance of bonds of any county of the 
state of Montana to create or increase any indebtedness of such county 
where such election was not called upon a petition of twenty per cent 
of the qualified registered electors who are taxpayers upon property 
within said county and where the election was participated in, and the 
question was submitted to a vote of the electors rather than to the regis- 
tered electors whose names appeared upon the last preceding assessment- 
roll as required by chapter 98 of the Laws of 1923, are hereby declared to 
be valid and legal and such bonds when issued and sold are hereby 
declared to be legal and binding obligations of such county issuing the 
same providing that the proposition to create or increase said indebted- 
ness and to issue said bonds received a majority of all votes cast upon the 


proposition at the election when the proposition was voted upon, and 


provided further that all other requirements of law have been fully com- 
plied with. 
En. Sec. 1, Ch. 56, L. 1927. 


CHAPTER 47. 
ELECTION PRECINCTS. 


545. Establishment of election precincts. 


Sections 545, 546, 548, 550 and 551 For text treatment of this subject see 
were cited in Atkinson v. Roosevelt vol. 10 Cal. Jur. 41 et seq. 
County et al., 71 Mont, 165, 181, 227 Pac. 
811. 


551. Proceedings where place not designated, etc. 


Where a board of county canvassers a precinct on the ground that it ap- 
refused to canvass election returns from peared upon the face of the returns that 
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the election had not been held at the 
place designated by the board of county 
commissioners, and on application for 
writ of mandate to compel them to act 
nothing was shown affirmatively by plead- 
ings or otherwise that the judges . of 
election at the precinet had not pur- 
sued the statute, giving them authority 
to change the place of election upon two 
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days’ notice if for any reason it cannot 
be held at the place appointed, it will 
be presumed that official duty was regu- 
larly performed by them and that they 
did change it, and the writ will issue 
commanding action. State ex rel. Moore 
v. Patch et al., 65 Mont, 218, 211 Pace. 
202. 


552. Voting precinct, establishment at Indian agency. 


An election held at an Indian trading 
post will not be declared invalid as in 
violation of this section, forbidding the 
establishing of a voting precinct at an 
Indian ageney or trading post, the stat- 
ute being directory merely, and it ap- 
pearing that no person in the precinct 


was deprived of his vote by reason of 
the election having been held there, 
that the election was honestly and fairly 
conducted, and that all electors believed 
their ballofs had been legally cast. At- 
kinson v. Roosevelt County et al, 71 
Mont. 165, 227 Pac. 811. 


CHAPTER 48. 
REGISTRATION OF ELECTORS. 


574. Residence, rules for determining. 


Cited in State ex rel. Johnson v. 
Kassing, 74 Mont. 25, 30, 238 Pac. 582. 


For text treatment of this subject see 
vol. 10 Cal. Jur. 48, 49. 

Absent voters law, notes, 14 A. L. R. 
256; 19 A. L. RB. 308; 35 A. L. R. 819. 


Validity of statute requiring informa- 
tion as to residence as condition of regis- 
tration or right to vote, note, 14 A. L. R. 
260. 

Residence or domicile of student or 
teacher for purpose of voting, note, 37 
A. L. R. 138, 


576. Voter to sign precinct register books. 


The failure of the election judges of 
a precinct to require the electors to sign 
the registry books before voting at a 
primary election was the fault of the 


582. ‘‘Election’’ defined. 


Cited in Thompson v. Chapin, 64 Mont, 
376, 384, 209 Pac. 1060, 


judges and not of the electors, and 
therefore, such votes were legal and 
properly counted. Thompson y. wel 
64 Mont. 376, 209 Pac. 1060. 


For text treatment of this subject see 
vol. 10 Cal, Jur. 15. 


CHAPTER 49. 
JUDGES AND CLERKS OF ELECTION. 


587. Judges of election—How appointed. The board of county com- 
missioners of the several counties at the regular session next preceding a 
general election, must appoint five judges of election for each precinct in 
which the voters therein, by the last registration, were two hundred or 
more and three judges of election for each precinct in which such regis- 
tration was less than two hundred. 

Amd. Sec. 1, Ch. 43, L. 1923. 
For text treatment of this subject see vol. 10 Cal. Jur. 43, 


588. Number of judges to be appointed. The board of county com- 
missioners, notwithstanding the registration, may appoint five judges of 
each precinct in which upon information obtained by them they have 
reason to believe contains two hundred voters or more and three judges 
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of election in precincts which upon information obtained by them, they 
have reason to believe was less than two hundred. 


Amd. Sec. 2, Ch. 43, L. 1923. 


CHAPTER 51. 


NOMINATION OF CANDIDATES FOR SPECIAL ELECTIONS BY CONVENTION 
OR PRIMARY MEETING OR BY ELECTORS. 


612. Convention or primary meeting defined. 


Since the initiative primary law was 
not enacted to prevent nominations but 
to subject them to public regulation and 
control as far as possible and did not 
repeal this section so far as it relates 
to political parties coming into existence 
after the holding .of the primary elec- 
tion, the said section was the only law 


under which the Socialist party or- 
ganized in September, 1922, could pro- 
ceed to make its nominations. State ex 
rel. Mills v. Stewart, 64 Mont, 453, 21 
Pae. 465. } 

Sections 612-615 were cited in State 
ex rel. Wheeler v. Stewart, 71 Mont. 
358, 363, 230 Pac. 366, 


615. Certificates of nomination otherwise made. 


A candidate for presidential elector is 
a candidate for public office within the 
meaning of this section, and may there- 
fore be nominated independently. State 
ex rel. Wheeler v. Stewart, 71 Mont. 358, 
230 Pac. 366. 

This section, providing that candidates 


wise than by convention or primary 
meeting, to wit, by petition, is applicable 
to the nomination of independent candi- 
dates. State ex rel. Wheeler v. Stewart, 
71 Mont. 358, 230 Pac. 366. 


For text treatment of this subject see 


for public office may be nominated other- vol. 10 Cal. Jur. 69. 


618. When certificate to be filed. Certificate of nomination to be 
filed with the secretary of state must be filed not more than sixty (60) 
days and not less than thirty (30) days before the date fixed by law for 
the election. Certificates of nomination herein directed to be filed with 
the county clerk must be filed not more than sixty (60) days and not less 
than thirty (30) days before the election; certificates of the nomination 
of candidates for municipal offices must be filed with the clerks of the 
respective municipal corporations not more than thirty (380) days and 
not less than ten days previous to the day of election; but the provisions 
of this section shall not be held to apply to nominations for special elec- 
tions to fill vacancies. 

Amd. Sec. 1, Ch. 64, L. 1925. 
For text treatment of this subject see vol. 10 Cal. Jur. 70. 


619. Certification names of nominees. Not less than twenty-five nor 
more than forty days before an election to fill any public office, the secre- 
tary of state must certify to the county clerk of each county within which 
any of the electors may by law vote for candidates for such office, the 
name and description of each person nominated, as specified in the certifi- 
eates of nomination filed with the secretary of state. 

Amd. Sec. 1, Ch. 58, L. 1925. 
Cited in State ex rel. Wheeler v. Stewart, 71 Mont. 358, 363, 230 Pae. 366, 


- 620. Declining of nominations. Whenever any person nominated for 
publie office, as in this chapter provided, shall at least twenty days before 
election, except in the case of municipal election, in writing, signed by 
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him, notify the office [officer] with whom the certificate nominating him is 
by this chapter to be filed, that he declines such nomination, such nomina- 
tion shall be void. In municipal elections, such declination shall be made 
at least five days before the election. 


Amd, Sec. 1, Ch. 15, L. 1925. 


CHAPTER 52. 
PARTY NOMINATIONS BY DIRECT VOTE—THE DIRECT PRIMARY. 


631. Construction of law. 


Under the rule that where two stat- 
utes are enacted at the same time upon 
the same subject, they must be construed 
together and effect given to both if 
possible, held that the provisions of the 
Primary Law and the Corrupt Practices 


contests, provide a complete and work- 
able system, omitting section 30 of the 
Primary Law. Wilkinson v. LaCombe, 
59 Mont. 518, 197 Pac. 836. 

Cited in Thompson. v. Chapin, 64 Mont. 
376, 383, 209 Pac. 1060. 


Act, in so far as they refer to election 


| 632. Date of primaries. On the third Tuesday of July preceding any 
general election (not including special elections to fill vacancies, municipal 
elections in towns and cities, irrigation district and school elections) at 
which public officers in this state and in any district or county are to be 
elected, a primary nominating election shall be held in accordance with 
this law in the several election precinets comprised within the territory 
for which such officers are to be elected at the ensuing election, which 
shall be known as the primary nominating election, for the purpose of 
choosing candidates by the political parties, subject to the provisions of 
this law, for senator in congress, and all other elective state, district and 
county officers, and delegates to any constitutional convention or conven- 
tions that may hereafter be called, who are to be chosen, at the ensuing 
election wholly by electors within this state, or any subdivision of this 
state, and also for choosing and electing county central committeemen by 
the several parties subject to the provisions of this law. 

Amd. Sec. 1, Ch. 118, L. 1925; Amd. 
Sec. 1, Ch. 3, L. 1927. 


Cited in State ex rel. Mills v. Stewart, 
64 Mont. 453, 463, 210 Pac. 465. 


For text treatment of this subject see 
vol. 10 Cal. Jur. 56. 


639. Political party nominations made exclusively as herein provided. 
Every political party which has cast three per centum (3%) or more of 
the total vote cast for representative in congress at the next preceding 
general election in the county, district or state for which nominations are 
proposed to be made, shall nominate its candidates for public office in such 
county, district or state, under the provisions of this law, and not in any other 
manner; and it shall not be allowed to nominate any candidate in the 
manner provided by section 612 of this code. Every political party and 
its regularly nominated candidates, members, and officers, shall have the 
sole and exclusive right to the use of the party name and the whole 
thereof, and no candidate for office shall be permitted to use any word of 
the name of any other political party or organization than that of and 
by which he is nominated. No independent or nonpartisan candidate shall 
be permitted to use any word of the name of any existing political party 
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or organization in his candidacy. The names of candidates for public 
office nominated under the provisions of this law shall be printed on the 
official ballots for the ensuing election as the only candidates of the 
respective political parties for such public office in like manner as the 
names of the candidates nominated by other methods are required to be 
printed on such official ballots. 

Any political party that did not cast three per centum (3%) or more 
of the total vote cast for representative in congress, as above, and any 
new political party about to be formed or organized, may make nomina- 
tions for public office as provided in section 612 of this code. 


Amd. Sec. 1, Ch. 7, L. 1927. 


Assuming (but not deciding) that an 
existing political party may use the 
term “Independent” in its party name, 
such use cannot deprive another candi- 
date from employing that term in des- 
ignating the character of his candidacy 
for the same office, and the provision of 
this section, prohibiting an independent 
candidate from using any word of the 


name of an existing political party has 
no application in such circumstances. 
(See special concurring opinion of Mr. 
Justice Holloway.) State ex rel. Wheeler 
v. Stewart, 71 Mont. 358, 230 Pac. 366. 

Cited in State ex rel. Mills v. Stewart, 
64 Mont. 453, 456, 210 Pac. 465. 


For text treatment of this subject see 
vol. 10 Cal. Jur. 59. 


640. Petitions for nomination to be filed. Any person who shall 
desire to become a candidate for nomination to any office under this law 
shall send by registered mail, or otherwise, to the secretary of state, 
county clerk, or city clerk, a petition for nomination, signed by himself, 
accompanied by the filing fee hereinafter provided for, and such petition 
‘shall be filed and shall be conclusive evidence for the purpose of this 
law that such elector is a candidate for the nomination by his party. All 
nominating petitions pertaining to congressional, state or district offices to 
be voted for in more than one county, and for judges of the district court 
shall be filed in the offices of the secretary of state; for county and district 
offices, to be voted for in one county only, and for township and precinct 
offices, shall be filed in the office of the county clerk; and for all city offices 
in the office of the city clerk. 

The fees required to be paid for filing such petitions shall be as 
follows: 

For any office with a salary attached of one thousand dollars ($1,000) 
or less per annum, yten dollars ($10); except candidates for the state 
senate and house of representatives shall be fifteen dollars ($15). 

For any office with a salary attached of more than one thousand 
dollars ($1,000) per annum, one per cent (1%) of total amount of annual 
salary. 

’ For the office of county commissioner in counties of the first class 
forty dollars ($40); in counties of the second class, thirty-five dollars 
($35) ; in counties of the third class, thirty dollars ($30) ; in counties of the 
fourth class, twenty-five dollars ($25); in all other classes of counties ten 
dollars ($10). 

For the office the compensation of which consists of fees instead of 
a salary, five dollars ($5). - 

For state, county and precinct committeeman, delegates to national 
conventions and presidential electors no fees shall be required to be paid. 
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Any person receiving the nomination by having his name written in 
on the primary ballot, and desiring to accept such nomination, shall file 
with the secretary of state, county clerk, or city clerk, a written declara- 
tion indicating his acceptance of said nomination within ten (10) days 
after the election at which he receives such nomination, and at the same 
time he shall pay to the officer with whom such declaration of acceptance 
is filed the fee above provided for filing a primary nominating petition 
for such office. No candidate receiving a nomination at a primary election 
as above provided shall have his name printed on the official ballot for the 
general election without complying with the provisions of this section. 


Amd. Sec. 1, Ch. 133, L. 1923; Amd. For text treatment of this subject see 
Sec, 1, Ch. 125, L. 1927. vol. 10 Cal. Jur. 61-64. 


641. Form of petition for nomination. The petition for nomination 
required by the preceding section shall be substantially in the following 
form: 


| EADS ORESN EN ONL aon Nl (name and title of officer with whom petition 
is tO De ydilech)y yi vy ste wat'y.s ce heeieiee Reean and to the members of the 
ini crash atu nll ae party,;and the electors: of the qauwiew sere ase 
(State .oncountiesof shout ac. ahi genio. comprising the district or 
county or city, as the case may be) in the state of Montana; 
| SWAP ao Scares Ue a Le RL A PenIde Aw MA oka bara eee: and my post- 
office address is 2.5.20 00004 I ama ’ecandidate! ofthe 1 .2oola cies 
party ‘for the: nomination ‘for the ‘oficeter se) wart. ayo a eae 
at the primary nominating election to be held in the .................... 
(State of Montana or district, or county or city) .......... 0.000000. on 
thet es). ak Clay OL! Lake MPO ONG , 19...., and if I am nominated as 
thecandidate® of, these y a nisuee seo, party for such office I will 


accept the nomination and will not withdraw, and if I am elected I will 
qualify as such officer. 

If I am nominated and elected I will, during my term of Bitéaa ens 
the candidate, in not exceeding one hundred words, may state any measure 
or principles he especially advocates, and the Poin in which he wishes it 
printed after his name on the nominating ballot, in not exceeding twelve 
words). 


Signature of Candidate for Nomination. 


Every such petition shall be signed as above by the elector seeking 


such nomination. 
Amd. Sec. 1, Ch. 133, L. 1923. 


642. Percentage of electors required on petition. 
Rep. Sec. 3, Ch. 133, L. 1923. 


643. Qualification of petitioners. 
Rep. Sec. 3, Ch. 133, L. 1923. 


644. Time for filing petitions for nominations. All petitions for 
_ nomination under this act for offices to be filed by the state at large or 
by any district consisting of more than one county, and nominating peti- 
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tions for judges of district courts in districts consisting of a single county, 
shall be filed in the office of the secretary of state not less than forty 
days before the date of the primary nominating election; and for other 
offices to be voted for in only one county, or district or city, every such 
petition shall be filed with the county clerk or city clerk as the case may 
be, not less than thirty days before the date of the primary nominating 
election. 


Amd. Sec. 2, Ch. 133, L. 1923. 
For text treatment of this subject see vol. 10 Cal. Jur. 63. 


645. Register of candidates. The secretary of state, county clerk 
and city clerk shall keep a book entitled ‘‘Register of Candidates of 
Nomination at the Primary Nominating Election,’? and shall enter 
thereon on different pages of the book for different political parties sub- 
ject to the provisions of this law, the title of the office sought and the 
name and residence of each candidate for nomination at the primary 
election; the name of his political party; the date of receiving the petition 
for nomination signed by the candidate; the words he wishes printed after 
his name on the nominating ballot, if any; and such other imformation 
as may aid him in arranging his official ballot for said primary nominat- 
ing election. Immediately after the canvass of votes cast at a primary 
nominating election is completed, the county clerk, secretary of state or 
city clerk, as the case.may be, shall enter in his book marked ‘‘Register 
of Nominations,’’ the date of such entry, the name of each candidate 
nominated, the office for which he is nominated, and the name of the party 
making the nomination. 


Amd. Sec. 1, Ch. 133, L. 1923. 


648. Arrangement and.certification of names of candidates. Not more 
than forty days and not less than twenty-five days before the day fixed 
by law for the primary nominating election the secretary of state shall 
arrange, in the manner provided by this law, for the arrangement of the 
names and other information upon the ballots, all the names of and infor- 
mation concerning all the candidates for nomination contained in the valid 
petitions for nomination which have been filed with him in accordance 
with the provisions of this law, and he shall forthwith certify the same 
under the seal of the state, and file the same in his office, and make and 
transmit a duplicate thereof by registered letter to the county clerk of 
each county in the state, and he shall also post a duplicate thereof in a 
conspicuous place in his office and keep the same posted until after said 
primary nominating election has taken place. In case of emergency the 
secretary of state may transmit such duplicate by telegraph. 


Amd. Sec. 1, Ch. 12, L. 1925. 


649. Arrangement of ballots and notice. Not more than thirty days, 
and not less than twenty days before the day fixed by law for the primary 
nominating election, the county clerk of each county, or the city clerk of 
each city, as the case may be, subject to the provisions of this law, shall 
arrange in the manner provided by this law for the arrangement of the 
names and other information concerning all the candidates and parties 
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named in the valid petitions for nomination which have been filed with 
him and those which have been certified to him by the secretary of state, 
in accordance with the provisions of this law; and he shall forthwith 
certify the same under the official seal of his office, and file the same in 
his office, and make and post a duplicate thereof in a conspicuous place 
in his office, and keep the same posted until after the primary nominating 
election has taken place; and he shall forthwith proceed and cause to be 
printed, according to law, the colored sample ballots and the official 
ballots required by this law. 
Amd. Sec. 2, Ch. 12, L. 1925, 


651. Ballots, how arranged, printed and voted. At all primary elec- 
tions there shall be a ballot made up of the several party tickets herein 
provided for, each of which shall be printed on a separate sheet of white 
paper, and all of which shall be the same size, and shall be securely 
fastened together at the top and folded, provided that there shall be as 
many separate tickets as there are parties entitled to participate in said 
primary election. 

The names of all candidates shall be arranged alphabetically accord- 
ing to surnames, under the appropriate title of the respective officers, 
and under the proper party designation upon the party ticket, except as 
hereinafter provided. When three or more persons are candidates for 
nomination for the same office, it shall be the duty of the county clerk 
in each of the counties of the state to divide the ballot forms provided by 
the law for the county, into sets so as to provide a substantial rotation 
of the names of the respective candidates as follows: He shall divide the 
whole number of ballot forms for the county into sets equal in number 
to the greatest number of candidates for the nomination or election to any 
office, and he shall so arrange said sets that the names of the candidates 
shall, beginning with a form arranged in alphabetical order as provided 
herein, be rotated by removing one name from the top of the list for 
each nomination or office and placing said name or number at the bottom 
of the list for each successive set of ballot forms; provided, however, that 
no more than one of said sets shall be used in printing the ballots for use 
in any one precinct, and that all ballots furnished for use in any precinct 
shall be of one form and identical in every respect. If any elector write 
upon his ticket the name of any person who is a candidate for the same 
office upon some other ticket than that upon which his name is so written 
this ballot shall be counted for such person only as a candidate of the 
party upon whose ticket his name is written, and in no ease shall be 
counted for such person as a candidate upon any other ticket. In case any 
person is nominated as provided in this act, upon more than one ticket, 
he shall within ten (10) days after such election file with the secretary 
of state, county clerk or city clerk, a written document indicating the 
party designation under which his name is to be printed on the official 
ballot for the general election, failing in which, his name shall be printed 
upon the party ticket for which his nominating petition shall have been 
first filed, and no candidate shall have his name printed on more than 
one ticket. The ballots with the indorsements shall be printed on white 
paper in substantially the forms of the Australian ballot, used in general 
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elections, except that the candidates of each party shall be printed on 
a separate ticket or sheet. After preparing his ballot the elector shall 
detach the same from the remaining tickets and fold it so that its face 
will be concealed and with official stamp thereon seen. The remaining 
tickets attached together shall be folded in like manner by the elector 
who shall thereupon, without leaving the polling place, vote the marked 
ballot forthwith, and deposit the remaining tickets in the separate ballot- 
box to be marked and designated as the blank ballot-box. Immediately 
after the canvass, the judges of election shall, without examination, de- 
stroy the tickets deposited in the blank ballot-box. 
Amd, Sec. 1, Ch. 133, L. 1923; Amd. Sec. 1, Ch. 14, L. 1927. 


652. Official and sample ballots—Preparation and number. There 
shall be printed and furnished for each election precinct a number of 
ballots equal to the number of voters registered in such voting precinct 
and entitled to vote at such primary nominating election. 

If any political party shall desire sample ballots its political committee 
may order the same from the county clerk or city clerk who shall collect 
from such committee an amount sufficient to pay the costs of printing 
such sample ballots, and such sample ballots after being printed, shall, 
on the written order of the clerk, be delivered to the committee ordering 
the same, but no such sample ballot shall be printed except on the order 
of the county or city clerk. The sample ballots shall be duplicate impres- 
sions of the official ballots to be voted, but in no ease shall they be white, 
nor shall said sample ballots have perforated stubs, nor shall they have 
the same margin either at the top or sides or bottom as the official ballots 
have, or nearer thereto than twelve points, and the names of the candi- 
dates on the tickets composing the same shall not be rotated as required 
for the official ballots, but shall be impressions of the tickets belonging 
to lot 1 of each party. 

Amd, Sec. 1, Ch, 133, L. 1923. 


662. County and city central committeemen, how elected. There 
shall be elected by each political party, subject to the provisions of this 
law, at said primary nominating election, a committeeman for each election 
precinct, who shall be a resident of such precinct. Any elector may be 
placed in nomination for committeeman of any precinct by a writing so 
stating, signed by such elector, and filed in the office of the county clerk 
within the time required in this act for the’ filing of petitions naming 
individuals as candidates for nomination at the regular biennial primary 
election. The names of the various candidates for precinct committeemen 
of each political party shall be printed on the ticket of the same in the 
same manner as other candidates and the voter shall express his choice 
among them in like manner as for such other candidates. The commit- 
teeman thus elected shall be the representative of his political party in 
and for such precinct in all ward or subdivision committees that may be 
formed. The committeemen elected in each precinct in each county shall 
constitute the county central committee of each of said respective political 
parties. Those committeemen who reside within the limits of any incor- 
porated city or town shall constitute ex officio the city central committee 
of each of said respective political parties, and shall have the same power 
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and jurisdiction as to the business of their several parties in such city 
matters that the county committee has in’ county matters, save only the 
power to fill vacancies in said committee, which power is vested in the 
county central committee. Each committeeman shall hold such position 
for the term of two years from the date of the first meeting of said com- 
mittee immediately following their election. In case of a vacancy hap- 
pening on account of death, resignation, removal from the precinet, or 
otherwise, the remaining members of said county committee may select a 
committeeman to fill the vacancy and he shall be a resident of the precinet 
in which the vacancy occurred. Said county and city central committees 
shall have the power to make rules and regulations for the government of 
their respective political parties in each county and city, not inconsistent 
with any of the provisions of this law, and to elect the county members 
of the state central committee, and of the members of the congressional 
committee, and said committee shall have the same power to fill all 
vacancies and make rules in their jurisdiction that the county committees 
have to fill county vacancies and make rules. Said county and city 
central committees shall have the power to make nominations to fill 
vacancies occurring among the candidates of their respective parties nomi- 
nated for city or county offices by the primary nominating election where 
such vacancy is caused by death or removal from the electoral district, or 
otherwise. Said committees shall meet and organize by electing a chair- 
man and secretary within thirty. days after the candidates of their 
respective political parties shall have been nominated. They may select 
managing or executive committees and authorize such sub-committees 
to exercise any and all powers conferred upon the county, city, state and 
congressional central committees respectively by this law. 


Amd. Sec. 1, Ch. 98, L. 1927. 


663. Selection of national committeeman and committeewoman. The 
state central committee of each political party in the state of Montana 
shall select one national committeeman and one national committeewoman. 
The chairman of the state central committee shall at once file with the 
national committee the names of the national committeeman and national 
committeewoman so selected, and it shall be the duty of the chairman of 
the delegation to the national convention of each political party to report 
to the national convention the names of the persons so selected to be the 
national committeeman and the national committeewoman of his political 
party for the state of Montana. Said committeeman and committeewoman 
shall represent said political party as members of the national committee 
of said party and shall be selected in each year in which a president and 
vice-president of the United States are elected, and such selection shall 
be made prior to the meeting of the national conventions of the respective 
political parties. The national committeeman and committeewoman shall 
hold office for a term of four years. 


Amd. Sec. 1,.Ch. 159, L. 1925. 


670. General laws applicable to this enactment. 
Cited in Thompson v. Chapin, 64 Mont. 376, 383, 209 Pac. 1060, 
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CHAPTER 53. 
PRESIDENTIAL PREFERENCE PRIMARY. 


_ 671-676 inclusive. Relating to the holding of a presidential preference 
primary election. 
Rep. Referendum Measure No. 27; L. 1925, p. 488. 


673. _ Election of delegates to national convention and nomination of 
presidential electors, how made. 

This section, referring to party candi- as to exclude their nomination as inde- 

dates for president and vice-president, pendents. State ex rel. Wheeler v. 


does not provide for an exclusive method Stewart, 71 Mont. 358, 230 Pac. 366. 
of nominating presidential electors, so 


675. Campaign books, how prepared and allotted. 
Rep. Sec. 1, Ch. 139, L. 1923. 


676. Space in campaign books, how allotted and paid for. 
Rep. Sec, 1, Ch. 139, L. 1923. 


CHAPTER 53A. 


NOMINATION OF PRESIDENTIAL ELECTORS AND DELEGATES TO NATIONAL 
CONVENTIONS. 


673.1. Political party defined. The term political party as used in 
this act shall include any party conducted for political purposes, which 
now has or hereafter shall perfect a national organization. 


En. Sec, 1, Ch. 126, L. 1927. 


673.2. Nomination of presidential electors and delegates to national 
conventions. All political parties in Montana shall hereafter nominate 
their presidential electors and elect their delegates to national conventions 
in the manner provided by this act. It shall be the duty of each political 
party to select in each county in the state in such manner as is now pro- 
vided by law, or by the rules of the party in case the law does not so 
provide, a precinct committeeman for each election precinct, a county 
chairman in each county and a state chairman. 


En. Sec. 2, Ch. 126, L. 1927. 


673.3. Holding of county convention. In each year when a president 
of the United States is to-be chosen a county convention shall be held by 
each political party on the second Tuesday in May in each county in the 
state, composed of the county precinct committeemen of the party. The 
chairman of the county central committee shall call said county conven- 
tion and, not less than ten days nor more than two weeks before the 
date of the convention, shall publish said call in a newspaper published 
at the county seat and shall mail a copy of the eall to each precinct 
committeeman. In the event there is no county central committee in any 
county, the state central committee of the political party having no 
county central committee in said county shall appoint a county central 
committee therein and said county central committee shall have the 
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same powers and duties as county central committee selected as now pro- 
vided by law. 


En. Sec. 3, Ch. 126, L. 1927. 


673.4. Presiding officer—Seating of members. The county chairman 
of the party shall preside at the county convention. No person other 
than a duly elected or appointed precinct committeeman shall be entitled 
to sit in said convention or participate in its proceedings. No proxy 
shall be recognized unless held by an elector of the precinct of the com- 
mitteeman executing the same. In case of the absence of any precinct 
committeeman and his duly appointed proxy, the convention may fill 
the vacancy by appointing some qualified elector of the party, resident in 
the precinct, to represent such precinct in the convention. 


En. Sec. 4, Ch, 126, L. 1927. 


673.5. Organization of convention— Election of delegates. Said 
county convention shall organize by the appointment of a secretary, who, 
with the chairman of the meeting, shall issue and sign certificates of elec- 
tion to the delegates and alternates elected by the convention. The con- 
vention shall elect delegates and alternate delegates to attend the state 
convention, In a number equal to the total number of state senators and 
representatives elected from said county to the legislative assembly. 


En. Sec. 5, Ch. 126, L. 1927. 


673.6. State convention, when held. On the third Tuesday in May 
the delegates (or alternate delegates in case any elected delegates cannot 
attend) shall hold a state convention at the seat of government for the 
purpose of electing delegates and alternates to the national convention 
of the party, and presidential electors. 


En, Sec. 6, Ch. 126, L. 1927. 


673.7. State convention, how conducted. Said state convention shall 
be conducted in accordance with the party rules, subject, however, to the 
following requirements: 

The chairman of the state central committee shall call the state con- 
vention and shall publish the call at least once in a newspaper published 
at the seat of the government. Said call shall be published not less than 
ten (10) days nor more than two (2) weeks before the date of the con- 
vention and a copy of the call shall be mailed to the county chairman in 
each county. The chairman of the state central committee shall preside 
over the convention and, together with a secretary chosen by the con- 
vention, shall sign certificates of election, which shall be delivered as 
credentials to the several persons elected by the convention as delegates 
to the national convention of said party, and certificates of nomination 
for presidential electors for said party which shall be filed with the sec- 
retary of state. Only regularly elected delegates or alternates shall be 
entitled to sit in said convention or participate in its proceedings and no 
proxies shall be recognized by the convention. In case of the absence of a 
member or members of the delegation elected from any county the dele- 
gates present for said county shall be entitled to cast a number of votes 
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equal to the number of delegates elected to the convention from said 
county. 


En. Sec, 7, Ch. 126, L. 1927. 


673.8. Expenses—Mileage of delegates. The entire expense of con- 
ducting the county and state conventions herein provided for shall be 
defrayed by the several political parties, except that each elected delegate 
or alternate who shall attend the state convention and participate therein 
shall receive the sum of five (5c) cents per mile for each mile actually 
traveled by him in going to and returning from said convention, said 
mileage to be computed by the shortest practicable route, and to be paid 
out of the general funds of the county in the same manner as other elec- 
tion expenses. 


En, Sec. 8, Ch. 126, L. 1927. 


CHAPTER 54. 
BALLOTS, PREPARATION AND FORM. 


687. Number of ballots to be provided for each precinct. The county 
clerk must provide for each election precinct in the county ten more 
than an equal number of ballots as there are electors registered in the 
precinct. If there is no registry in the precinct, the county clerk must 
provide ballots equal to the number of electors who voted at the last 
preceding election in the precinct, unless in the judgment of the county 
clerk a greater number be needed, but in no case to exceed one and one-half 
times as many as the number of registered voters in the precinct. He 
must keep a record in his office, showing the exact number of ballots 
that are delivered to the judges of each precinct. In municipal elections 
it is the duty of the city clerk to provide ballots as specified in this 
section. 


Amd. Sec, 1, Ch. 16, L. 1925. 


CHAPTER 55. 
CONDUCTING ELECTIONS; THE POLLS, VOTING AND CHALLENGES. 


700. Manner of voting. 


Sections 700-703 were cited in Goodell For text treatment of this subject see 
v. Judith Basin County et al. 70 Mont. vol. 10 Cal. Jur, 94, 95. 
222, 233, 224 Pac. 1110. : 


703. Record that person has voted, how kept. 


Under this section, the act of voting Judith Basin County et al., 70 Mont. 
is not completed until the ballot is de- 222, 224 Pace. 1110. 
posited in the ballot-box. Goodell v. 


704. Marking precinct registry book when elector has voted—Proce- 
dure. 
Applied with section 576 holding that electors, and that therefore such votes 
the failure of election judges to require were legal and properly counted. Thomp- 
electors to sign the registry book be- son v. Chapin, 64 Mont. 376, 209 Pae. 


fore voting at a primary election, was 1060, 
the fault of the judges and not of the 
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CHAPTER 56. 
VOTING BY ABSENT ELECTORS. 


715. Voting by elector when absent from place of residence. 


The Absent Voters Law is a_ valid 
enactment and not open to the objection 
that in permitting a ballot to be de- 
livered to the election officers by mail, 
it violates section 2 of article IX of 
the state constitution, the contention that 
the section, by providing that an elector 
shall have resided in the state one year 


which he offers to vote,” impliedly re- 
quires his personal presence at the polls, 
not being tenable. Goodell v. Judith 
Basin County et al. 70 Mont, 222, 224 
Pace. 1110. 


Absent voters laws, notes, 14 A. L. R. 
1259; 19 A. L. R. 308; 35 A. L. R. 819. 


immediately preceding the election “at 


717. Form of Application. Application for such ballots shall be 
made on a blank to be furnished by the county clerk of the county of 
which the applicant is an elector, or the city or town clerk, if it be 
municipal, general, special or primary election, and shall be in sub- 
stantially the following form: 

Die, eee , a duly qualified elector of the ............ biiters 
precinct, inothescounty ob, 0) wag. cee ee. and state of Montana, and 
am to the best of my knowledge and belief entitled to vote in such pre- 
cinct in the next election, expecting to be absent from the said county 
on the day for holding such election, hereby make application for an 
official ballot to be voted by me at the said election. 


Postoffice address to which ballot is to be mailed ............... te ob 
Shia be Od: eyes sah bas he o eee alae 
Ss 
Connay. Of pie okie ie el aiolenee 5 
On) this sgn 24% dayiOb MP6 Ge Baa , personally appeared before 


Ney, yan aaa a a ., who being first duly sworn, deposes and says 
that he is the person who signed the foregoing application, that he has 
read and knows contents of same and knows to his own knowledge the 
matters and things therein stated are true. 


e@ovceseeveeeesesce eeeececesee eeeeceece 


This application must be subscribed by the applicant and sworn to 
before some officer authorized to administer oaths, and the application 
shall not be deemed complete without his affidavit. 

Amd, Sec, 1, Ch. 151, L. 1923. 


718. Acceptance of application—Delivery of ballot. The voter mak- 
ing such application shall forward by mail or deliver in person the same to 
the county clerk of the county in which he is registered and it shall be 
the duty of the said county clerk to look up the applicant’s registration 
ecard and compare the signature on the application for absent voter’s 
ballot and the registration card and if convinced the person making the 
application for absent voter’s ballot and the person who signed the 
original registration card is one and the same person, he shall accept the 
same in good faith and deliver the ballot as provided in section 719, 
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Amd. Sec. 2, Ch. 151, L. 1923. 


This section of the Absent Voters Law 
requires the application for an absent 
voter’s ballot to be accompanied by the 
affidavits of two registered electors of 
the precinct in which the absent voter 
resides identifying the applicant. In an 
election absent voters’ ballots were 
counted although the application in each 


721. Marking and swearing to ballot by elector. 


ELECTION RETURNS. 


[721-777 


instance was accompanied by the affi- 
davit of only one resident elector of his 
precinct and by an affidavit of an elector 
residing in another precinct. Held, that 
it appearing that each of the voters was 
qualified and acted without fraudulent 
intent, the votes were properly counted. 
Goodell v. Judith Basin County et al., 
70 Mont. 222, 224 Pac. 1110. 


Such voter shall 


make and subscribe the said affidavit before an officer authorized by law 
to administer oaths, and who has an official seal, and may do so at 
any place in the state of Montana, or in any other state or territory of 
the United States, before any officer authorized by the laws of this state 
to take acknowledgments of instruments without the state, and such voter 
shall thereupon, in the presence of such officer and of no other person, 
mark such ballot or ballots, but in such manner that such officer cannot 
see the vote, and such ballot or ballots thereupon, in the presence of 
such officer, shall be folded by such voter so that each ballot shall be 
separate, and so as to conceal the vote, and shall be, in the presence of 
such officer, placed in such envelope securely sealed with mucilage and 
in addition thereto sealing wax in not less than two places thereon, the 
sealing wax to contain the impression of the official seal of the officer 
administering the oath. Said officer shall thereupon append his signa- 
ture and official title and affix his seal at the end of said jurat and affi- 
davit. Said envelope shall be mailed by such absent voter, postage pre- 
paid, or delivered to the county or city or town clerk, as the case may 
be. 
Amd, Sec. 3, Ch. 151, L. 1923. 


722. Disposition of marked ballot upon receipt by clerk. 
Sections 722, 723 were cited in Goodell v. Judith Basin County et al., 70 Mont. 222, 
240, 224 Pae, 1110. 


727. Envelopes containing ballots—Deposit in box and rejection of 
ballot. 


Under the rule that failure of an 
election officer to discharge his duty 
properly does not disfranchise an elector 
who in casting his ballot complied with 
the law, omission of the county clerk, 
in transmitting absent voters’ ballots to 
the judges of election, to imelose the 
applications for such ballots to enable 


comparison of the signatures on the ap- 


plications and the envelopes containing 
the ballots, was not a reason for re- 


‘ jecting the ballots, and, after election, 


the requirement of this section, making it 
the duty of the judges of election to 
compare the signatures, will be deemed 
directory only. Goodell v. Judith Basin 
County et al, 70 Mont. 222, 224 Pac. 
1110. 


CHAPTER 57. 
ELECTION RETURNS. 


777. What ballots must be counted. a 


Cited in Goodell v. Judith Basin 
County et al. 70 Mont. 222, 242, 224 
Pac. 1110. 


™ 
For text treatment of this subject see 
vol. 10 Cal. Jur. 78, 
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CHAPTER 65. 
THE STATE BOARD OF EDUCATION—ITS COMPOSITION, POWERS AND 
DUTIES. 


831. Appointment and term of members of state board of education. 
The governor shall appoint, by and with the advice and consent of the 
senate, the remaining eight members of the board. Such appointments 
shall be made in the following manner:—The appointees shall be equally 
divided between the first and second congressional districts of the state 
of Montana and shall be so selected that not more than four of such 
members are affiliated with the same political party or organization. 
Upon the expiration of the term of any present member or members of 
the board, appointment shall be made in such manner as to carry into 
effect the foregoing provisions of this act. 

The terms of office for members so appointed upon the board shall be 
four years, and until their successors are appointed and qualified; pro- 
vided that any appointment to fill a vacancy occurring before the expira- 
tion of the term of the incumbent shall be filled for the remainder of 
such term only, and by a person a resident of the congressional district 
and a member of the political party or organization required to equalize 
the appointed members of the board, between territory and political party 
or organization, as in the case of a full term appointment. 

Amd. Sec. 1, Ch, 53, L. 1927. 
For text treatment of this subject see al 23 Cal. Jur. 81. 


836. Par. 7. Relating to state certificates, 
Rep. Sec. 1, Ch. 131, L. 1923. 


837-840 inclusive. Relating to teachers’ certificates. 
Rep. Sec. 2, Ch. 131, L. 1923. 


CHAPTER 66. 
CONTROL OF STATE EDUCATIONAL INSTITUTIONS. 

841. General control of state institutions. The general control and 
supervision of the state university, state normal college, college of agri- 
culture and mechanic arts of Montana, the eastern state normal school, 
state orphans’ home, state industrial school, and the state vocational school 
for girls are vested in the state board of education. 

Amd. Sec. 4, Ch. 160, L. 1925. 
For text treatment of this subject see vol. 23 Cal. Jur. 82. 


850. Control of expenditures by the state board of examiners. 
Cited in State ex rel. Jones v. Erickson, 75 Mont. 429, 457, 244 Pac. 287. 
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CHAPTER 67. 
THE UNIVERSITY OF MONTANA. 


852. Institutions comprising University of Montana. The state uni- 
versity at Missoula, the college of agriculture and mechanic arts at Boze- 
man, the school of mines at Butte, the normal college at Dillon, the 
eastern Montana state normal school at Billings and the northern Reheat 
tural and-manual- training school at Fort Assiniboine, and such depart- 
ments of said institutions as may hereafter be organized, shall constitute 
the universtiy of Montana, under the name and style of university of 
Montana. 

Amd. Sec. 1, Ch. 6, L. 1927. 
Cited in State ex rel. Jones v. Erickson, 75 Mont. 429, 441, 244 Pac. 287. 


\ 


854. Diplomas. The state board of education shall have power, upon 
the recommendation of the faculty of any of the said component institu- 
tions, to grant diplomas and to confer the customary degrees on the 
graduates of all departments of said University of Montana, and such 
degrees and diplomas shall run from the University of Montana, specifying 
substantially that the graduate has completed the course of study of the 
University of Montana at the state university in Missoula, at the college of 
agriculture and mechanic arts in Bozeman, at the school of mines in 
Butte, at the state normal college in Dillon, at the eastern Montana state 
normal school at Billings, or at the a ai Montana agricultural and~ 


manual training school at Fort Assiniboine, as the case may be. 
Amd. Sec. 2, Ch. 6, L. 1927. 


860. Refunding fare to students. The state board of education, 
subject to such rules and regulations as said board may hereafter adopt 
thereon, is authorized to provide for the refund of the amount of neces- 
sary fare, less fifteen ($15) dollars, paid by any student in regular attend- 
ance at any of the institutions of the University of Montana for traveling, 
once each year, from his place of residence, in the state of Montana 
by the most direct route of travel, to the said institution and return. 


Amd. Sec. 1, Ch. 49, L. 1923; Amd. Cited in Mills v. Stewart, 76 Mont. 
Sec. 1, Ch, 41, L. 1925. 429, 443, 247 Pae. 332, 


CHAPTER 70. 
AGRICULTURAL EXPERIMENT STATIONS. 


889. Establishment and objects. 
Cited in State ex rel. Jones v. Erickson, 75 Mont, 429, 447, 244 Pac. 287, 


891. Agricultural experiment station. 
Cited in State ex rel. Jones v. Erickson, 75 Mont. 429, 447, 244 Pac. 287. 


893.1. Acceptance of congressional act. The state of Montana hereby 
assents to the provisions of an act of congress entitled, ‘‘An act to author- 
ize the more complete endowment of the Agricultural Experiment Stations 
and for other purposes,’’ approved February 24, 1925, and hereby con- 
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sents to receive the benefits thereof in the manner and form and for the 
purposes in said act intended and provided. 


En. Sec. 1, Ch, 21, L. 1927. 


893.2. Who may receive funds. The president of the state college 
of agriculture and mechanic arts of the state of Montana is hereby author- 
ized and empowered to receive such moneys as provided in this act for 
the more complete endowment of the agricultural experiment station of 
the state of Montana, and shall expend such moneys and make such 
reports to the secretary of agriculture as are in accordance with the pro- 
visions set forth in said act of congress. 


En. Sec. 2, Ch, 21, L. 1927. / 


895. Acceptance of certain acts of congress. 
Cited in State ex rel. Jones v. Erickson, 75 Mont. 429, 447, 244 Pace. 287. 


CHAPTER 72. 
YHE STATE ENTOMOLOGIST. 


916. Expenses. The state entomologist shall receive no compensation 
for his services other than what he may receive from the college of agri- 
culture and mechanic arts and experiment station but such office or 
laboratory expenses and such salaries of necessary assistants, together 
with such traveling expenses as result from the work contemplated under 
this act, not to exceed such sums as the legislature from time to time may 
appropriate, shall be paid, and upon certification of the secretary of the 
executive board of the college of agriculture and mechanic arts and di- 
rector of the agricultural experiment station, the state auditor is author- 
ized to issue warrants to cover the same. The actual traveling expenses 
of the state entomologist and the actual traveling expenses and salary 
of his assistant, which shall result from the work contemplated under 
section 4504 of the Revised Codes of Montana of 1921, as amended by 
chapter 25 of the Laws of the Eighteenth Legislative Assembly of 1923 
shall be paid by the county or counties wherein such work is contemplated 
or carried on, and upon presentation and allowance of a sworn claim 
against such county or counties, warrants in payment thereof shall be 
drawn upon the general fund of such county or counties. The board of 
county commissioners shall annually determine the amount of such 
warrants drawn upon the general fund for the purposes of this act, and 
shall include such amount in the tax levied the succeeding year for the 
purpose of insect pest extermination and reimburse the general fund for 
money so paid out on such warrants as is provided in section 4504 of the 
Revised Codes of Montana of 1921, as amended by chapter 25 of the Laws 
of the Eighteenth Legislative Assembly of 1923. 


Amd. Sec, 1, Ch, 114, L. 1925. 
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CHAPTER 73. 


THE NORTHERN MONTANA AGRICULTURAL AND MANUAL TRAINING 
SCHOOL. 


917. Declaration regarding northern Montana agricultural and 
manual training school. Whereas the state of Montana has heretofore 
purchased from the United States the lands and buildings at Fort Assint 
boine, Montana, upon certain conditions, which conditions have been par- - 
tially complied with and discharged; and, 

Whereas, there is a large amount of property so purchased by the 
state of Montana that is not in use or necessary for the proper operation 
of the agricultural experiment station now situated at said Fort Assini- 
boine; and said property is deteriorating in value and should be salvaged 
and the proceeds therefrom placed in a fund to be used for the purposes 
contemplated by the act of congress, authorizing the sale of said property 
to the state of Montana; the northern Montana agricultural and manual 
training school which, pursuant to the provisions of chapter 67, Laws 1913, 
was established at Fort Assiniboine, Montana. It is hereby declared to be 
a body politic and corporate with power to sue and be sued, and receive 
property by gift, purchase, devise or bequest. It has for its object instruc- 
tion and education in the English language, literature, and mathematics, 
mechanic arts, agricultural chemistry, animal and vegetable anatomy and 
physiology, and veterinary art, entomology, geology, and such other natural 
sciences as may be prescribed by the state board of education, political, 
rural and household economy, agriculture, horticulture, moral pholosophy, 
history, bookkeeping, and especially the application of science and the 
mechanical arts to practical agriculture in the field, and irrigation and 
use of water for agricultural purposes; also all that relates to an efficient 
modern manual training school. 


Amd, Sec. 1, Ch. 66, L. 1925. 


918. Control, where vested. The general control and management of 
the northern Montana agricultural and manual training school is vested 
in the state board of education and the local executive board hereinafter 
provided for. 


Amd, Sec. 2, Ch. 66, L. 1925; Amd. Sec. 1, Ch. 82, L. 1927. 


921. Executive board—Location of departments. The governor shall, 
within thirty days after the passage and approval of this act, designate 
and appoint two persons, residents of Hill county, Montana, whose tenure 
of office shall be fixed by the state board of education, who together with 
the chancellor of the University of Montana shall constitute an executive 
board. The chancellor of the University to serve until such time as a 
faculty be selected for said school, after which the president of the school 
shall serve on said board in the place of the chancellor. Said board shall 
have the immediate direction and control of the affairs of said school 
subject only to the general supervision and control of the state board of 
education. 

Said board shall take possession and control of said school at Fort 
Assiniboine, Montana, except such parts thereof as are under the control 
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of and being used by the agricultural experiment station. Said board is 
authorized with the consent and approval of the state board of examiners 
to sell and dispose of any such property at public or private sale as it 
may deem advisable to prevent loss through deterioration or other cause. 
After deducting the necessary expenses of such sale, the proceeds together 
with any moneys received for said school from any other source shall be 
deposited with the state treasurer and by him credited to the fund known 
as the northern Montana agricultural and manual training school fund. 
Said fund shall be used for the support of said school. 

Any academic department or departments of said school which do not 
of vecessity or for reasonable convenience need to be located on the 
premises or grounds of said school at the Fort Assiniboine Military Reser- 
vation, may be located by the executive board and state board of educa- 
tion within or adjacent to the said city of Havre, Hill county, Montana. 


Amd. Sec. 3, Ch. 66, L. 1925; Amd. Sec. 2, Ch. 82, L. 1927, 


921.1. Board to make study and report. The executive board shall, 
during 1925 and 1926 make a study of the needs of northern Montana 
for the type of school contemplated by section 917 as amended; investi- 
gate the subjects of instruction which should be offered by such a school; 
recommend plans for the number and qualifications of its faculty; formu- 
late a method of procedure for the transfer of the activities of the north 
Montana substation together with all equipment and property now being 
used at said substation, to the northern Montana agricultural and manual 
training school, with a view to the absorption by said school of the 
activities of said substation and with the further view of having said 
school take over and perform the experimental functions and farming 
operations of said agricultural substation under the: supervision of the 
faculty of said school to the end that the labor of pupils in the pro- 
duction of farm products may provide food supplies for the dormitories 
of said school, and said school be made, as near as possible, self-support- 
ing. 

The executive committee shall investigate the possibilities of eonduct- 
ing and carrying on this type of school within the amount of money now 
being appropriated by the state of Montana for the support of the sub- 
station and formulate plans for the transfer of said appropriations from 
said substation to the support of the school. 

The said executive committee shall prepare a full and complete 
report, in writing, embodying its findings and recommendations and sub- 
mit the same to the twentieth legislative assembly of the state of Montana 
for appropriate action. 

The members of said executive board shall serve for a period of two 
years from the date of their appointment, unless sooner removed by the 
governor, with or without cause. 


Bn. Sec. 4, Ch. 66, L. 1925, 
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CHAPTER 74A. 
THE EASTERN MONTANA STATE NORMAL SCHOOL. 


930.1. Establishment of eastern Montana state normal school. That 
there be, and is hereby established, subject to the approval of the state 
board of education, a state normal school to be located within the state 
of Montana, east of the 110th meridian, at a place to be designated by the 
state board of education as herein provided, the said school to be known 
as the eastern Montana state normal school. 

En, Sec. 1, Ch. 160, L. 1925. 


930.2. Objects and purposes. The objects and purposes of said nor- 
mal school shall be primarily for the instruction and training of teachers 
for the public schools of the state of Montana. 

En. Sec. 2, Ch. 160, L. 1925. 


930.3. Management. The control and management of the said east- 
ern Montana state normal school shall be vested in the state board of 
education and in local executive board, which shall be appointed and con- 
stituted as provided by section 842 of the Revised Codes of Montana, 1921. 


En. Sec. 3, Ch. 160, L. 1925. 


930.4. Acceptance of gifts and donations. The state board of educa- 
tion is hereby authorized to accept, for and on behalf of said eastern Mon- 
tana state normal school any donations of lands and any other gifts, 
grants or donations for the use and benefit of said eastern Montana state 
normal school. 


En. Sec, 5, Ch. 160, L. 1925. 


930.5. Location. The location and site for the eastern Montana state 
normal school shall be selected by the state board of education, or at its 
option, by a normal school commission to consist of three members to be 
appointed by the state board of education, and if by such commission, it 
shall be composed of heads of educational institutions outside of the state 
of Montana and the expenses of said commission shall be borne by the 
city or town where said normal school is located. 


En. Sec. 6, Ch. 160, L. 1925. 


930.6. Selection of site. The state board of education, at its regu- 
lar quarterly meeting in July, 1926, shall decide whether the designation 
of the said normal school shall be made by the state board of education 
or by the normal school commission. If by such commission, the state 
board of education shall at said meeting, select the normal school com- 
mission. The state board of education or the said commission shall 
designate such location of said normal school and select a suitable site by 
the first day of September, 1926. The city or town decided upon as the 
location for the said eastern Montana state normal school shall within six 
months deed to the state of Montana, free of all costs, the site selected by 
said commission; provided, that any action taken by said commission above 
provided for, shall be subject to review by the state board of education 
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with the right in said board to accept or Peet any tao of said com- 
mission either in part or in toto. 


En, Sec. 7, Ch. 160, L. 1925. 


CHAPTER 75. 
THE PUBLIC SCHOOLS—SUPERINTENDENT OF PUBLIC INSTRUCTION. 


943. County superintendents. 


Cited in State ex rel. School Dist. v. Trumper, 69 Mont. 468, 477, 222 Pae. 
1064. 


944. Examinations. He shall, with the co-operation of the state 
board of educational examiners, prepare all questions to be used in the 
examinations of applicants for teachers’ certificates, and prescribe the 
rules and regulations for conducting all such examinations. 


Amd. Sec, 3, Ch. 131, L. 1923. 


947. Temporary state certificates. 
Rep. Sec. 4, Ch. 131, L. 1923. 


CHAPTER 76. 
COUNTY SUPERINTENDENT OF SCHOOLS. 


955, General powers. 


Cited in State ex rel. School Dist. v. For text treatment of this subject see 
Trumper, 69 Mont. 468, 476, 222 Pac. vol. 23 Cal. Jur. 85, 86. 
1064. 


956. Duties of county superintendent, as to state superintendent. 
Cited in State ex rel. School Dist. vy. Trumper, 69 Mont. 468, 476, 222 Pac. 1064. 


964, Apportionment of school moneys—Warrants. The county super- 
intendent shall apportion all school moneys to the school districts in 
aceordance with the provisions of this title quarterly, and he may make 
apportionments at such other times as may be required or deemed nec- 
essary for the convenience of school officers. He shall certify to the 
several district clerks and county treasurer the amount so apportioned 
to the several districts, and the trustees shall draw their warrants on the 
county treasurer in favor of persons entitled to receive the same. Such 
warrants shall show for what purpose the money is required, and no 
such warrant shall be drawn unless there is money in the treasury to the 
eredit of such district; provided, that school trustees shall have the 
authority to issue warrants in anticipation of school moneys which have 
been levied, but not collected, for the payment of current expenses of 
schools, but such warrants shall not be drawn-in any amount in excess 
of the sum already levied; and provided, that where the electors of any 
school district have at a special election held between January 1, 1925, and 
July 1, 1925, approved a special levy in excess of ten mills for the purpose — 
of covering necessary expenses in maintaining school for the remainder of 
the current school year of 1924 and 1925, and the result of such election 
has been certified to the board of county commissioners as provided for 
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in section 1222, Revised Codes, warrants may be issued in anticipation of 
its collection which warrants shall be registered and paid out of such 


funds when collected. 
Amd. Sec. 1, Ch, 82, L. 1925. 


Cited in State v. McGraw, 74 Mont. 152, 161, 240 Pac. 812. 


966. Controversies. 


In view of this section, providing for: 
appeal to the county superintendent of 
schools from the decision of a _ school 
board and for an appeal to the state 
superintendent of schools from the deci- 
sion of the county superintendent, a 
court will not assume jurisdiction of a 
controversy arising out of the determina- 


In the absence of express provision 
in this section, as to who may appeal 
from the decision of a county superin- 
tendent of schools, any person benefi- 
cially interested may appeal, and that a 
taxpayer or a member of the board of 
school trustees of the district respecting 
which the decision was made is an in- 


tion by a school board of the question terested party. State ex rel. School 
whether a pupil was or was not a resi- Dist. v. Trumper, 69 Mont. 468, 222 
dent of the particular district, until the Pac. 1064. 

remedy thus provided has been exhausted, Cited in State ex rel. Robinson v. 
unless the board has acted without or Desonia et al., 67 Mont. 201, 205, 215 
in excess of its jurisdiction. Peterson Pace. 220. , 


v. School Board et al., 73 Mont. 442, 236 
Pae. 670. 


971. Copies of census, to whom furnished. It shall be the duty of 
the county superintendent of schools to transmit within thirty days after 
he receives the school census from the district clerk, the duplicate copy 
of the census furnished by the clerk showing the name, sex, age, and the 
date of birth of each child under twenty-one years of age residing in 
the county, together with the names of the parents or guardians of such 
children, to the commissioner of the bureau of labor and industry. He 
shall also transmit to the superintendent of public instruction in the year 
1927 a duplicate of his alphabetical card index of the school census on 
uniform blanks provided by the superintendent of public instruction, and 
every year thereafter cards for all new names shall be forwarded for 
insertion in the state file of the superintendent of public instruction, to- 
gether with a list of eliminations of names from previous years. No 
county superintendent shall be paid his salary for the last two months 
of his official year until he presents to the county commissioners receipts 
from the commissioner of the bureau of labor and industry and from the 
superintendent of public instruction for such annual census reports and 
index of census list. 

Amd. Sec. 3, Ch. 118, L. 1927. 


971.1. Checking card lists. The superintendent of public instruc- 
tion shall check for duplications the card indexes as submitted by the 
county superintendents. If duplications between counties are found, such 
duplications shall be reported by the superintendent of public instruction 
to the county superintendents of the counties in which the names are listed 
with instructions to the county superintendents to ascertain the actual 
place of residence of such families and to report findings. Failure of any 
eounty superintendent to report within fifteen days shall constitute author- 
ity for the superintendent of public instruction to remove the names in 
question from the list of that county. 

En. Sec. 4, Ch. 118, L. 1927. 
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974. Duty to keep office open. The county superintendent of schools 
shall keep his office open every day when he is not engaged in the super- 
vision of schools except holidays; provided that when he has a deputy 
or clerk, his office shall be kept open every day in month except holidays. 


Amd. Sec. 1, Ch. 97, L. 1925. 


CHAPTER, 78. 
SCHOOL TRUSTEES, 


989. Conduct of election. 


Cited in Jersey et al. v. Peacock et al, 
70 Mont. 46, 48, 223 Pac. 903. 


For text treatment of this subject see 
vol. 23 Cal. Jur. 89, 


997. Term of office—Vacancy—Oath of trustees. 
Cited in Jersey et al. v. Peacock et al., 70 Mont. 46, 47, 223 Pac. 903. 


1000. Vacancy in office of clerk. 


Cited in O’Brien v. School District No. 1, 68 Mont. 432, 435, 219 Pac. 1113. 


1001. Rearrangement of terms to prevent the election of a majority 


of the trustees. 


In a school district of the third class 
the members of the board of trustees 
had been holding over for many years 
for failure to hold elections to choose 
their successors. An election was called 
and the board instead of pursuing the 
method of procedure under such circum- 
stances prescribed by this section, i. e., 
selecting by lot one of its members to 
hold over for one year and one for two 


1005. Organization. 
Cited in State v. McGraw, 74 Mont. 
152, 156, 240 Pac. 812; O’Brien v. School 


1006. Meetings. 


Cited in O’Brien, vy. School District 
No. 1, 68 Mont. 432, 434, 219 Pac. 1113. 


years and providing for the election of 
the third for the term of three years, 
furnished ballots providing for the elec- 
tion of three trustees for terms of 
one, two and three years respectively. 
Held, that since there was only one trus- 
tee to be elected, the ballots furnished 
were so misleading as to render the 
election void. Jersey et al. v. Peacock 
et al., 70 Mont. 46, 223 Pac. 903. 


District No. 1, 68 Mont. 432, 435, 219 
Pae, 1113. 


Necessity, sufficiency and effect of min- 
utes or record of school board, note, 12 


A. L. RB. 235. 


1010. Transpertation of pupils, etc. That the trustees of any school 
district of the state of Montana, when they shall deem it for the best 
interest of all pupils residing in such district, may close their school and 


send pupils of the district to another district and for such purpose are — 


hereby empowered to expend any moneys belonging to their district for 
the purpose of paying for the transportation of pupils from their district 
to such other district or districts and for the purpose of paying their 
tuition. Whenever the trustees of any school district in the state of 
Montana deem it for the best interest of such district and the pupils 
residing therein they may expend any moneys belonging to their district 
for the purpose of paying for the transportation of pupils from their 
homes to the public school or schools maintained in such district; pro- 
vided, however, that in the letting of the contract for the transpor- 
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tation of more than five pupils on a single transportation route, the 
trustees of school districts shall advertise for bids for transporta- 
tion of such pupils in one issue of the county paper having the larg- 
est circulation in such district at least fifteen days prior to the letting 
of contract, and in the event that there is no newspaper published in the 
county, then three notices calling for bids shall be posted in three sepa- 
rate and conspicuous places in the district and provided that the contract 
for such transportation shall be let to the lowest responsible bidder and 
suitable bond be furnished by contractor, and provided that the trustees 
of any district shall not, except where there is rail transportation or 
where it is necessary to transport pupils for special instruction from 
school to school, be allowed to expend any of the district’s money for 
transportation of pupils who live nearer than two miles from the limits of 
an incorporated city in which the child attends school or nearer than two 
and a half miles from the school the child attends, unless any child resides 
on an established consolidated route, provided, however, that this limita- 
tion as to mileage shall not apply to districts of the first or second class. 
When they deem it for the best interest of such district and the pupils 
residing therein, that any of such pupils should be sent to a school in 
their own or some other district, they must expend any moneys belonging 
to their district for the purpose of either paying for the transportation 
of such pupils from their homes to the public school or schools of such 
district or for their board, rent, or tuition while actually attending such 
schools. Provided that if there are five pupils or less, then the county 
superintendent of schools and trustees shall determine before any con- 
tracts are entered upon, whether such provision of board, rent, trans- 
portation or tuition is justified by the circumstances and also what is a 
_ reasonable charge for board, rent, transportation or tuition in every case 
where such measures have been adopted. If, in the judgment of the 
county superintendent and trustees of said districts, there is any evidence 
of fraud in securing an allowance for board, transportation, house rent 
or tuition by reason of the applicant’s having purposely changed his resi- 
dence or otherwise having contrived to secure assistance, no district funds 
shall be allowed for any of the purposes above enumerated. 

When a district is relieved of the necessity of supporting any school 
by the fact that all or a part of the children residing in the district are 
being provided with schooling in another district, it shall be the duty of 
the trustees in the district holding no school to assist in the support of 
the school which the children of their district are attending, in proportion 
to the relation the number of children from their district attending school 
in another district bears to the total number of children enrolled in the 
school in the other district. No district shall be entitled to share in the 
county apportionment if trustees refuse to comply with the above require- 
ment when they are thus relieved of the necessity of providing any school. 


Amd. Sec. 1, Ch. 70, L. 1923; Amd. Cited in State ex rel. Robinson v. 
Sec. 1, Ch, 76, L. 1925; Amd. Sec. 1, Desonia et al, 67 Mont. 201, 204, 215 
Ch. 77, L. 1927. Pace. 220. 


1010.1. Appeal to state board of education. If any person shall be 
dissatisfied with any finding or determination of either the board of trus- 
tees or county superintendent of schools under the provisions of this 
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chapter relating to transportation, rent, tuition or board, such person may 
appeal from such finding or determination by written petition to the state 
board of education. 

En. Sec. 2, Ch. 77, L. 1927. 


1010.2. Effect of act. Nothing in this act shall be construed as 
repealing, abrogating or modifying section 1044 of the Revised Codes of 
Montana, 1921, as amended: by chapter 178 of the Session Laws of the 
Nineteenth Legislative Assembly of 1925. 


En. Sec. 3, Ch. 77, L. 1927. 


1015. General powers of school boards. Every school board unless 
otherwise specially provided by law shall have power and it shall be its 
duty: 

1. To prescribe and enforce rules not inconsistent with law, or those 
prescribed by the superintendent of public instruction for their own gov- 
ernment of schools under their supervision. 

2. To employ and discharge teachers, mechanics, or laborers, and to 
fix and order paid their wages; provided, that no teacher shall be em- 
ployed except under resolution agreed to by the majority of the board of 
trustees at a special or regular meeting; not unless such teacher be the 
-holder of a legal teacher’s certificate in full force and effect. All con- 
tracts of employment of teachers, authorized by proper resolution of a 
board of trustees, shall be in writing and executed in duplicate by the 
chairman and clerk of the board, for the district and by the teacher. 

3. To determine the rate of tuition of nonresident pupils. 

4. To fix the compensation of the clerk. 

5. To enforce the rules and regulations of the superintendent of public | 
instruction for the government of schools, pupils, and teachers and to 
enforce the course of study. 

6. To provide for school furniture and for everything needed in the 
schoolhouse or for the use of the school board. 

7. To rent, repair and insure schoolhouses. 

8. To purchase, acquire, sell and dispose of plots or parcels of land 
to be used as sites for schoolhouses, school dormitories and other school 
buildings, and for other purposes in connection with the schools in the 
district; to build, purchase or otherwise acquire schoolhouses, school 
dormitories and other buildings necessary in the operation of school of 
the district, and to sell and dispose of the same; provided, that they shall 
not build or remove schoolhouses or dormitories, nor purchase, sell or 
locate school sites unless directed so to do by a majority of the electors 
of the district voting at an election held in the district for that purpose, 
and such election shall be conducted and votes canvassed in the same 
manner as at the annual election of school officers, and notice thereof 
shall be given by the clerk by posting three notices in three public places 
in the district at least ten days prior to such election, which notices shall 
specify the time, place and purpose of such election. 

9. To hold in trust for their district all real or personal property for 
the benefit of the school thereof. 
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10. To suspend or expel pupils from school who refuse to obey the 
rules thereof, and to exclude from school, children under six years of 
age where the interest of the school requires such exclusion. 

11. To provide clothing and medical aid for indigent children when 
it shall be made to appear that such aid is needed; and to employ a physi- 
cian to make an examination into the sanitary conditions of the school and 
the general health conditions of each pupil, and to make a full detailed 
report to the board of trustees. The clerk of the district shall furnish 
immediately to each parent or guardian a copy of such portion of the 
above mentioned report as pertains to his child or ward. 

12. To require pupils to be furnished with suitable books as a con- 
dition of membership in school. 

13. To exclude from school and school libraries all books, tracts, 
papers and other publications of immoral and pernicious nature. 

14. To require teachers to conform to the law. 

15. To make an annual report, as required by law, to the county super- 
intendent on or before the first day of August each year, in the manner 
and form and on the blanks prescribed and furnished by the superinten- 
dent of public instruction. 

16. To make a report directly to the superintendent of public instrue- 
tion whenever instructed by him to do so. 

17. To determine what branches, if any, in addition to those required 
by law, shall be taught in any school in the district, subject to the 
approval of the county superintendent, in districts of the third class. 

18. To visit every school in their district at least once in each term 
and to examine carefully into its management, conditions and needs. This 
clause applies to each of the trustees. 

19. To provide separate privies or outhouses for the use of the sexes 
at all schoolhouses, where the same do not exist, and to see that the same 
are kept in good repair, and in clean condition. Such privies or out- 
houses must be located and built in such manner as to secure privacy. 
In all cases where there is no fence dividing the playgrounds of the 
sexes, the privies or outhouses herein named shall be separate and dis- 
tinet buildings, and situated at least twenty feet apart, and to require 
that all teachers and janitors use due care in keeping all toilets in good 
repair and in clean condition and free from obscenity; provided that any 
trustee or trustees, teacher, janitor, or janitors, failing to comply with the 
provisions of this act, shall be deemed guilty of a misdemeanor, and upon 
conviction thereof shall be fined in a sum not exceeding one hundred 
dollars, or imprisoned in the county jail not exceeding ninety days, or 
both such fine and imprisonment in the discretion of the court. 

20. To allow pupils residing in other districts to attend school in the 
district of which they have charge, if in their judgment there is sufficient 
room. 

21. To procure by purchase or donation, and to cause to be dis- 
played daily in suitable weather, an American flag, with accompanying 
necessary fixtures, for each and every schoolhouse in their respective dis- 
tricts. Said flags shall be of dimensions not less than four by six feet, 
and shall be made from durable material. The school trustees are hereby 
authorized and empowered to use such portion of the school funds as 
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* Yemain in their hands, and which is not pihermise appropriated, for the 


purchase and erection ‘of fixtures. 


22. To close a school at their discretion during the annual session of 
the state teachers’ association, and to allow teachers to attend the same 


without loss of salary. 
— 
Amd, Sec. 1, Ch. 122, L. 1923. 


In the exercise of the power conferred 
upon school trustees by this section, to 
admit nonresident pupils and to fix the 
amount of tuition to be charged them, 
the board acts in a quasi-judicial capacity, 
and with the proper exercise of its dis- 
eretion and judgment in that regard 
the courts will not interfere. Peterson 
v. School Board et al., 73 Mont. 442, 236 
Pac. 670. 

Cited in O’Brien v. School District 
No. 1, 68 Mont. 432, 434, 219 Pac. 1113; 
State ex rel. Hessler v. District Court, 
64 Mont. 296, 300, 209 Pac. 1052. 


For text treatment of this subject see 
vol. 23 Cal. Jur. 91 et seq. 

Power of school officers to provide free 
text-books and other school supplies for 
individual use of pupils, note, ATA. das Ri 
299. 

Validity of regulation by school au- 
thorities as to clothes of pupils, notes, 18 
A. L. RB. 649; 30 A. L. BR. 1216, 

Regulations as to school fraternities, 
note, 27 A. L. R. 1074. 

Power of school authorities to employ 
physicians, nurses, oculists and dentists, 
note, 12 A. L. R. 922, 


1015.1. Endowment fund—Acceptance by schools. All school dis- 
tricts and boards of trustees thereof on behalf of such districts are hereby 
authorized and empowered to accept gifts, legacies and devises, subject to 
the conditions imposed by the deed of the donor, or will of the testator, 
or without any conditions imposed. Any school district in the state may, 
by resolution of the board of trustees of such school district, establish a 
special fund to be known as ‘‘Endowment Fund.”’ 

En. Sec. 1, Ch. 4, L. 1923. 


1015.2. Endowment fund defined. The ‘‘endowment fund’’ shall 
consist of all donations by gift, devise, or bequest, not otherwise specified 
by the donor, devisor, or testator, in the deed of gift, or devise of any will 
or testament. 

En. Sec. 2, Ch. 4, L. 1923. 


1015.3. Investment of endowment fund—Disposal on abandonment. 
The endowment fund, when established, shall be kept sacred to the children 
of the district, and shall be invested in such securities as will guard the 
same from loss, and only the income therefrom may be appropriated for 
any purpose; the income from the fund shall be added to the principal 
and re-invested, until the fund shall have reached the total sum of fifty 
thousand ($50,000) dollars in districts of the first class, the sum of twenty 
thousand ($20,000) dollars in districts of the second class, and the sum of 
ten thousand ($10,000) dollars in districts of the third class; when the 
said fund in any district shall have reached the said sum according to its 
class, the income from the fund may be appropriated for school purposes 
in the district, or may be added to the principal fund and re-invested the 
same as the principal. 

Whenever any school district has been abandoned, and the territory 
comprising the same has been attached to a contiguous district, the en- 
dowment fund of such abandoned district shall be transferred and placed 
in the endowment fund in the district to which such territory is attached. 

En. Sec. 3, Ch, 4, L. 1923, 
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1015.4. Custody and investment of endowment fund. The county’ 
treasurer shall be custodian of the endowment funds of school districts, and 
shall, with the consent and approval of the board of trustees of such dis- 
trict, invest the same in school district bonds of the district, or in bonds 
of other school districts within the state, when possible to do so, and 
when such funds cannot be invested in such school district bonds, tempo- 
rary investments of small amounts of such funds may be made in the 
securities of national or state banks, and the bonds of such banks given 
to counties, for the protection of county funds, shall be held liable for the 
payment of any such temporary investment of such endowment fund. No 
portion of any such fund shall be loaned to the school district to which 
the same shall belong, nor shall any such fund be invested in the warrants 
of such district. 

En. Sec. 4, Ch. 4, L. 1923. 


1015.5. County treasurer—Duties—Liability—Reports. The county 
treasurer shall keep the endowment fund of each school district separate and 
distinct from all other funds of the district, and shall keep a separate ac- 
count of same, and shall keep the securities in which such fund is invested 
separate from all other securities held by him, and separate from the securi- 
ties of other school district endowment funds in his custody. He shall 
be liable on his official bond for the endowment funds of school districts 
in his custody, and he shall, on or before the first day of July of each 
year account to the trustees of each school district in the county having 
an endowment fund, showing the condition thereof and the securities in 
which the same is invested, and the income received therefrom during the 
year. He shall also include said funds in his reports to the board of 
county commissioners. 

En. Sec. 5, Ch. 4, L. 1923. 


1015.6. Memorials to donors. The board of trustees of any school 
district having an endowment fund shall provide suitable memorials for 
all persons or associations of persons making gifts to the school district 
which will by the provisions hereof become a part of the endowment fund 
of the district. 

En, Sec. 6, Ch. 4, L. 1923. 


1015.7. Legalization of prior acts relative to dormitories. The official 
acts of every board of school trustees acting as such within the state of » 
Montana, in purchasing or building dormitories and furnishing and equip- 
ping the same prior to the passage and approval of this act, which are 
for the benefit of their respective school districts and are used by the 
pupils and teachers thereof and are necessary for such purpose, are 
hereby legalized and confirmed, and made effectual and valid. 

En. Sec. 1, Ch. 123, L. 1923. 


1015.8. Leases of county lands to school districts authorized. When- 
ever any county of the state of Montana shall have acquired title to any 
real or personal property in any manner now provided by law and such 
property is suitable or useful for dormitory or gymnasium or school pur- 
poses to any public school located within the same city, town or school 
district where said property is situated, the board of county commissioners 
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of said county may, upon request of the board of trustees of any such 
school district, lease said property to such school district for school dor- 
mitory or gymnasium purposes for such rental as the said board of county 
commissioners may deem adequate and for such term of years, not exceed-_ 
ing four years, as the board may see fit. 


En. Sec. 1, Ch. 151, L. 1925, 


1016. Letting contracts and furnishing supplies, trustees not to be 
interested in. 
Under this section, a contract made by For text treatment of this subject see 
a school board without first calling for vol. 23 Cal. Jur. 96. 
bids, is void. School Dist. No. 2 v. 


- Richards et al., 62 Mont. 141, 205 Pae. 
206. 


1019. Limitation on purchase of maps, charts, etc. 


Cited in State ex rel. Hessler v. Dis- Power of school districts to asheaulde 
trict Court, 64 Mont. 296, 301, 209 Pac. maps and charts, note, 7 A. L. 93. 
1052, 


1019.1. Third class school districts—Keeping and examination of books. 
It shall be the duty of the county auditor in all counties having an auditor, 
and the county treasurer in all counties not having an auditor, to prescribe 
the method of keeping the books in school districts of the third class in 
their respective counties, and to make an examination of the books of 
such third class school districts at least once every year, and whenever 
directed so to do by the board of county commissioners, or requested by 
the board of trustees of such school districts. It shall be the duty of the 
clerk of districts of the third class of each of the several counties of the 
state to deliver to the county auditor or treasurer, as in this act provided, 
between the fifteenth day of June and the fifteenth day of July of each 
year, all books, vouchers, claims, and other papers pertaining to his office, 
and take a receipt therefor, and all such books, vouchers, claims and 
papers shall be examined by said auditor or treasurer and returned to 
the several clerks, not later than August 15th of each year. 

Upon the completion of the examination provided for in this act, the 
auditor or treasurer, as the case may be, shall report the result of his 
examination by sending to the chairman of each board of trustees a 
written report of such examination and file a copy of each such report in 
the office of the county superintendent of schools. 

En. Sec. 1, Ch, 34, L. 1923. 


1019.2. Liability of officers for failure to keep books—Duty of county 
attorney. It shall be the duty of the board of trustees and the elerk of 
all school districts of the third class to keep the books of such district in 
the manner prescribed by the county auditor or county treasurer, as the 
case may be, and failure or refusal to do [so] shall constitute grounds for 
the removal from office of such trustee or trustees or clerk, and the costs of 
such removal shall be entered as a judgment against the officer so removed 
and be collected as other judgments on execution issued therefor. The 
county attorney shall prosecute all proceedings for removal of such officers, 
or the parties seeking such removal may employ private counsel, but in 
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either case the parties commencing the proceedings shall be liable for the 
costs thereof upon a failure to sustain the charge, which costs shall be 
entered as a judgment against the parties and collected on execution 
issued therefor. 


En. Sec. 2, Ch. 34, L. 1923. 


1019.3. Report of examination. The examining officer provided for 
in this act shall file a report setting forth in detail the result of any 
eXamination so conducted by him under the provisions hereof, in the office 
of the county clerk and recorder of the proper county. 

En. Sec. 3, Ch. 34, L. 1923. 


1019.4. Commissioners to furnish books. The county commissioners 
of each county shall furnish to each school district all the necessary books 
and blanks for carrying out the provisions of this act. 

En, Sec. 4, Ch. 34, L. 1923, 


CHAPTER 79. 
SCHOOL DISTRICTS, 


1020. School district defined. 


Cited in State v. McGraw, 74 Mont. 
152, 156, 240 Pace. 812; O’Brien v. School 
District No. 1, 68 Mont, 432, 434, 219 
Pace. 1113. 


For text treatment of this subject see 
vol. 23 Cal. Jur. 34. 


1022. Powers as body corporate. 


Cited in State ex rel. School Dist. No. 
28 v. Urton, 76 Mont. 458, 463, 248 Pae. 


.869; Henderson v. School District No. 


44, 75 Mont. 154, 160, 242 Pac. 979; 
State v. McGraw, 74 Mont. 152, 156, 240 
Pace. 812; O’Brien v. School District No.1, 
68 Mont. 432, 434, 219 Pac. 1113. 

As section 402, chapter 76, L. 1913, in 
School Dist. No. 2 v. Richards et al., 
62 Mont. 141, 147, 205 Pac. 206. 


For text treatment of this subject see 
vol. 23 Cal. Jur. 50, 70, 109. 

Right of sehool district to waive im- 
munity from garnishment, note, 2 A. L. R. 
1586 

Power to require construction or repair 
of school buildings, note, 1 A. L. R. 1559. 


1023. Limitation upon change of school districts. 


Liability of school district for injury 
to pupil, notes, 9 A. L. R. 911; 14 A. L. R. 
1392; 21 A. L. R. 1328; 24 A. L. R. 1070. 

Extent of power of school district to 
provide for comfort and convenience of 
teachers and pupils, note, 7 A. L. R. 791. 

Providing free text-books and other 
supplies for individual use of pupils, note, 
PAs UN Foo aes 

Employment by school district of physi- 


cians, nurses, oculists and dentists, note, 
12 A. L, RB. 922. 
Permitting use of schoolhouse for 


religious meetings, note, 5 A. L. R. 886. 
Liability of school district for trespass 

on real property, note, 45 A. L. R. 765. 
Power of ‘school district to submit to 

arbitration, note, 40 A. L. R. 1377. 


No school districts 


shall be created nor boundaries changed, between March Ist and July Ist 


of any calendar year. 
Amd. Sec. 1, Ch. 18, L. 1923. 


1024. New school districts—Procedure for creation. A new school 


district may be created out of portions of one or more existing school 


districts where the assessed valuation of property remaining in each dis- 


trict from which territory is taken is not reduced below seventy-five 
thousand dollars ($75,000) and where the number of census children 
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between the ages of six and sixteen years is not reduced below ten. For 
the purpose of organizing a new school district out of one or more exist- 
ing districts, a petition in writing shall be made to the county superin- 
tendent of schools signed by parents or guardians of at least ten census 
children between the ages of six and sixteen years, residing within the 
boundaries of the proposed new district, and residing at a greater distance 
than two miles from any schoolhouse owned by any one of such school 
districts in which a school is maintained. The petition shall describe the 
boundaries of the proposed new district and give the names of all children 
of school age residing therein at the date of the presenting of said peti- 
tion. The petition shall also show the assessed valuation of the property 
within the proposed new district which must not be less than forty thou- 
sand dollars ($40,000) as shown by the last completed assessment-roll. 
The county superintendent shall within five days from the receipt of such 
petition give notice of the hearing of said petition by posting or causing 
to be posted, a notice thereof at least ten days prior to the time appointed 
by him for consideration of said petition, in at least three of the most 
public places in the proposed new district and one on each schoolhouse 
door of each district affected by the proposed change, or if there be no 
schoolhouse, then in one of the most public places in each of said old 
districts; and shall on the day fixed in the notice proceed to hear said 
petition at the place designated in said notice, which must be either at the 
courthouse of the county or else at the schoolhouse in one of the school 
districts affected, unless a protest in writing signed by at least a majority 
of the school electors residing within such proposed school district shall 
be filed with the county superintendant of schools before or at the time 
fixed in the notice for the hearing of said petition, in which event the 
proposed school district shall not be created. If no such protest be filed, 
then the county superintendent, upon hearing the petition, shall within 
ten days from the date of such hearing, make an order establishing the 
new district and describe the boundaries thereof, or make an order denying 
such petition. An appeal may be taken to the board of county commis- 
sioners of the county, from either order made as aforesaid by three resi- 
dent taxpayers of either the old or the new district who are dissatisfied 
with said order. Such appeal shall be taken within thirty days of the 
date of the order and upon the hearing of said matter by the board of 
county commissioners, a decision shall be rendered which shall be final. 
The appeals mentioned in this section shall be in writing, subscribed by 
the parties taking the appeal and shall recite sufficient facts to show 
their rights to appeal hereunder and that it is an appeal from the decision 
rendered, and such an appeal shall be filed with the county superinten- 
dent within thirty days from the date of the order establishing such new 
district or denying such petition. The county superintendent shall, within 
twenty days from the filing of such notice of appeal, transmit to the board 
of county commissioners and file in the office of the county clerk, the 
notice of appeal and all petitions, plats and papers in his possession per- 
taining to the petition for the creation of such new school district. The 
county clerk shall, forthwith, upon receipt of such notice of appeal and 
_ other papers, give notice to all parties interested by causing to be posted 
at least ten days prior to the date of the next regular meeting of the 


106 


Ch. 79] ScHoon Districts. [1025-1036.1 


board of county commissioners, in at least three of the most public places 
in the proposed new district, and one on each schoolhouse door of each 
district affected by the proposed change, or if there be no schoolhouse 
then in one of the most public places in each district of said old dis- 
tricts, notices to the effect that the board of county commissioners will at 
its office in the courthouse upon a certain date, specifying the same in such 
notices, which date shall .be during the next regular session of the board, 
finally hear and determine said appeal and said petition for the creation 
of such new district. 
Amd. Sec. 1, Ch. 138, L. 1927. 


1025. Organization of school districts from part of existing districts. 
Rep. Sec. 2, Ch. 188, L. 1927. 


1032. Trustees may issue bonds, 
Rep. Sec. 34, Ch. 147, L. 1927. 


1033. District boundaries. 


Cited in Henderson v. School Dist. For text treatment of this subject see 
No. 44, 75 Mont. 154, 160, 242 Pae. vol. 23 Cal. Jur. 38 
979. 


1034. Consolidated districts—Procedure in event of consolidation— 
Bonded debis. 


Cited in Henderson v. School Dist. No. 44, 75 Mont. 154, 160, 242 Pac. 979. 


1035. Joint districts—Formation, control, discontinuance. 


Cited in State ex rel. School District For text treatment of this subject see 
No. 28 v. Urton, 76 Mont. 458, 464, 248 vol. 23 Cal. Jur. 37. 
Pace. 369; State ex rel. Redman _ v. 
Meyers, 65 Mont. 124, 129, 210 Pac. 
1064. 


1036.1. Joint school districts — Tax levies. The board of school 
trustees of each joint school district, at the time of certifying to the 
boards of county commissioners the amount of money needed by such 
-joint school district, and which is to be raised by a special tax levy for 
the general fund of the joint school district, for bond sinking and interest 
funds, and for each other fund for which a special tax levy may be made, 
- shall also deliver or transmit a copy of such certificate, or certificates, to 
the county superintendent of schools of each county in which any part 
of such joint school district is situated. The county superintendents of 
all such counties must, either by correspondence, meetings, or in some 
other manner, ascertain and determine the number of mills which should 
be levied in such joint school district for each fund for which a levy is to 
be made, and which must be the same for each fund throughout the 
entire joint district, but must not exceed the limits prescribed by law for 
such levies. The number of mills to be levied for each such fund shall 
be ascertained and determined by such county superintendents by dividing 
the amount of money so certified as being required or needed for each 
such fund by the assessed valuation of the joint school district for such 
year and by then changing the fraction or decimal resulting therefrom to 
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mills. After ascertaining and determining the number of mills which 
should be levied for each such fund, in the manner herein provided, all 
such county superintendents of schools shall make and sign a joint state- 
ment, addressed to the board of county commissioners of each county in 
which a part of the joint school district is situated, setting forth the 
number of mills which should be levied for each fund, as so ascertained 
and determined by such county superintendents, by the boards of county 
commissioners of such counties, and shall deliver or transmit one copy of 
such statement to each such board of county commissioners not later than 
the Saturday immediately preceding the second Monday in August. 


En. Sec. 1, Ch. 105, L. 1925. 


1036.2. Commissioners to fix tax levy. At the time of fixing the 
tax levies for county and school purposes the board of county commis- 
sioners of each county in which any part of the joint school district is 
situated, shall fix the tax levy for each fund for such joint school district 
at the number of mills for each such levy recommended by such superin- 
tendent of schools in such joint statement, it being the purpose of this 
act to require that every tax levy for each fund for a joint school district 
shall be uniform and at the same rate throughout the entire joint district 
for such fund. 


En, Sec. 2, Ch. 105, L. 1925. 


1037. Discontinuance as joint district. 
Rep. Sec. 6, Ch. 115, L. 1927. 


1037.1. Dissolution of joint school districts. A joint school district 
may be dissolved in the following manner: 

Whenever the majority of the qualified electors residing in that portion 
of a joint district situated in one county presents a petition to the 
county superintendent of schools of the same county praying for a dis- 
solution of the district and setting forth briefly the reason therefor, such 
county superintendent shall immediately give notice thereof to all other 
county superintendents of counties contributing territory to the joint 
district, and shall within twenty (20) days from the date of the receipt 
of such petition call an election and fix a date for the holding of same, 
and shall notify the clerk of the district to post three notices in the terri- 
tory of each county composing the district. Notices must be posted in 
the most conspicuous places in the territory and must be posted at least 
fifteen days preceding the election. Such notices must specify the purpose 
and the date and hour when the polls will be open and the place at which 
the election will be held. Separate elections must be held in each portion 
of the district lying in different counties on the same date and hour 
and be conducted in the same manner as general school elections. Each 
county superintendent of schools must appoint three judges of election 
for the territory in his or her county and the result of the election must 
be certified by the judges to their respective county superintendents. The 
county superintendents shall meet within five days after the election and 
determine the total vote cast throughout the district. If a majority of 
all votes cast in the district are for dissolution, the district must be dis- 
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solved; or in the event that two-thirds (24) of the votes cast in the 
territory of any county favor dissolution the district may be dissolved as 
to such territory; provided both superintendents of the counties affected 
are agreed that such dissolution will not entail an undue hardship to 
either part of such joint district, and that there is no good and sufficient 
reason why such dissolution should not be made. In ease of the failure 
of a two-thirds (24) majority in any portion of the district, as herein 
provided, or a failure of the majority of the entire district to vote for 
dissolution, the district shall not be dissolved and no election thereon can 
be held within three (8) years thereafter. If dissolution carries it shall 
take effect at the end of the current school year. 
En. Sec. 1, Ch. 115, L. 1927. 


1037.2. Existing districts valid when. Any school district hereto- 
fore created out of a joint district without the concurrent action of the 
various county superintendents and boards of county commissioners of the 
various counties having territory within the district, or where all the 
requirements of the statutes have not been fully complied with and such dis- 
trict has functioned for a period of two (2) years or more, is hereby 
declared to be a valid subsisting school district. 

En. Sec. 2, Ch. 115, L. 1927. 


1037.3. Disposal of property—Limitation of new districts. In case 
of the dissolution of any joint school district as herein provided the 
territory shall be immediately formed into a new district or attached to 
an existing district by the county superintendent of schools, provided that 
no new district shall be created where the assessed valuation is less than 
$75,000 and where fewer than ten census children reside within the 
territory. 

En, Sec. 3, Ch. 115, L. 1927. 


1037.4. Indebtedness, how adjusted. Where a joint district has been 
dissolved as herein provided the various county superintendents shall meet 
and adjust the indebtedness and apportion the funds and property upon 
the following basis: 

First. Indebtedness created on account of permanent school property 
acquired shall be divided after deducting all sinking funds in proportion 
to the value of school property situated in each portion of the district. 

Second. Indebtedness incurred for current expenses of schools, 
whether represented by bonds or warrants, shall be apportioned upon 
the basis of the assessed valuation of the various portions of the district 
as determined by the last completed assessment preceding the election, 
after deducting from warrant indebtedness all moneys in the general 
fund of the district. 

Third. District funds remaining to the credit of the district in the 
various counties shall be apportioned on the basis of the census children 
of the district as shown by the last school census. 

Gn. Sec. 4, Ch. 115, L. 1927. 


1037.5. Copies of adjustment—Change of boundaries. Each county 
superintendent shall furnish the county treasurer of his or her county 
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with a copy of the adjustment as agreed upon by them and the county 
treasurer shall make any remittances necessary to carry out the adjust- 
ment. Where a change in boundary lines has affected inter-county prop- 
erty subject to assessment by the state board of equalization, the county 


superintendent of schools shall also notify the state board of equalization of 


such change of boundaries. 
En. Sec. 5, Ch. 115, L. 1927. 


1038. Joint school districts on division by creation of new county. 


This section, relating to the creation 
of joint school districts, is invalid as 
special legislation upon a subject cov- 
ered by a general statute (sec. 1035), 
in that it operates only upon existing 
districts divided by the creation of new 
counties under the New Counties Act 
and excludes from its operation all exist- 


ing districts which may have been or 
may be divided by the creation of new 
counties by direct legislative acts. State 
ex rel. Redman v. Meyers, 65 Mont. 124, 
210 Pae. 1064. 

Cited in State ex rel. School District 
No. 28 v. Urton, 76 Mont. 458, 463, 248 
Pac. 369. 


CHAPTER, 80. 
RURAL SCHOOL DISTRICTS. 


1040. Definition of terms. The following terms shall be construed 
to mean: 

Thee ‘‘rural school district’’ shall mean the territory obtained by the 
uniting of all third class districts and parts of first or second class dis- 
tricts as may petition to become a.part of the ‘‘rural school district.’’ 

‘*Subdivision’’ shall mean one of the four parts into which the ‘‘rural 
school district’’ is divided for purposes of election of trustees. 

‘‘Subdistrict’’ shall mean the local third class district as constituted 
by chapter 76 of the session laws of the thirteenth legislative assembly, 
which is section 1021 of the Revised Codes of Montana, 1921. 

Amd, Sec. 1, Ch. 178, L. 1925, 


1041. Formation of rural school districts in any county of Montana 
which shall accept the provisions of this act. All school districts and 
parts of school districts of the third class and minor portions of any dis- 
trict of the first and second class which may petition to withdraw from 
the first or second class district as herein provided, shall for the purpose 
set forth in this act, from and after the first day of July, 1925, together 
constitute a single district to be known as the ‘‘rural school district’’ of 
the county in which it is situated. Such rural district shall be a unit for 
the purpose of taxation and such other purposes as are hereinafter pro- 
vided, and shall be divided into subdivisions for the selection of trustees 
and consist of subdistricts for the purpose of local management, local 
control, and custody of property. The boundaries of the subdivisions shall 
be determined by the board of county commissioners who shall divide that 
portion of the county to be included in the rural school district of the 
county, into four parts which shall be known as subdivisions, each having 
as near as may be one-fourth of the total area of the rural school district, 
and making the boundaries of those parts coincide with the boundaries of 
the subdistricts. All portions of first and second class districts, which 
become a part of the rural school district as herein provided, shall be 
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attached to adjacent subdistricts in the manner provided by law. Bound- 
aries of subdivisions may be altered by county commissioners at a later 
date in case county division or other cause may unduly reduce or increase 
the size of a subdivision or subdivisions. 

A majority of the school electors of rural sections of first and second 
class districts residing not nearer than six miles to the largest school in 
such first and second class districts may present a petition in writing to 
the board of county commissioners asking for transfer from the first or 
second class district to the rural school district, which petition shall 
describe the boundaries of the territory proposed to be transferred and 
the number of children affected by such transfer. Upon receipt of such 
petition the county commissioners shall call a meeting for the purpose of 
considering such petition and shall notify all parties interested including 
the board of trustees of the first or second class district by posting or 
causing to be posted at least ten days prior to the date of such meeting 
in at least three of the most public places in the proposed territory to be 
transferred and in three of the most public places in the remaining portion 
of the old district notices stating the time, place and purpose of such meeting 
of the board of county commissioners, which meeting of the board of county 
commissioners shall be not less than twenty days from the date of the 
receipt by the board of such petition. The board of county commissioners 
at such special meeting shall approve or deny the said petition and shall 
enter their approval or denial upon the records of the county within ten 
days from the date of such meeting. In case the petition is granted, 
such territory transferred may be made a part of adjacent subdistricts or 
created a subdistrict of the rural school district. 


Amd. Sec. 2, Ch. 178, L. 1925. 


1042. Petition for adoption—Election—Membership of board. Any 
county in the state may adopt the county unit system for rural schools 
provided in the succeeding sections of this act, on the conditions herein- 
after prescribed as follows: 

Whenever, between the first day of December of any year and the 
first day of April of the following year, twenty per cent of the registered 
electors residing in the third class school districts of any county shall 
petition the board of county commissioners requesting that the county 
unit system for rural schools be established in such county, the county 
commissioners shall call an election to be held in all third class districts 
of the county, within ninety days, and in any event not later than the 
tenth day of May following. The county commissioners shall appoint 
precinct judges and clerks, and the election shall be conducted in accord- 
ance with the general election law of the state, and the judges and clerks 
of such election shall serve without compensation. The place of election 
in each precinct shall be the established polling place in each precinct. 
All registered electors residing in the proposed rural school district and 
whose names appear upon the registration books of the county upon the 
day of calling such election, shall be entitled to vote upon such election. 
The polling books of any precinct shall not contain the names of any 
registered electors residing in any district of the first and second class. 
The county clerk shall give twenty days’ notice of such election by publi- 
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cation in the official paper of the county that the question of adopting the 
county unit system for rural schools will be submitted to the qualified 
electors in all third class districts of the county at the time designated. 
It shall not be necessary to give notice of closing of registration books of 
the county in elections held pursuant to the provisions of this act. But 
the registration books of the county for such election shall automatically 
close upon the day of calling such election. The qualified electors of the 
proposed rural school district shall vote by ballot for or against the adop- 
tion of the county unit system for rural schools. An elector desiring to 
vote for such adoption shall do so by marking (X) on his ballot before 
the phrase, ‘‘For the rural school district’’; an elector desiring to vote 
against such adoption shall do so by marking (X) on his ballot before 
the phrase, ‘‘ Against the rural school district.’’ 

After the election the ballots shall be counted and the votes canvassed 
and returns shall be made to the county clerk in the manner prescribed 
in the general election laws. If a majority of the votes cast at the elec- 
tion is in favor of the county unit, the board of county commissioners 
shall make and enter an order creating such rural school district and 
establish the boundaries of each subdivision, and this act shall become 
effective in so far as the county is concerned. 

If a majority of the votes cast at such election is against organization 
of the rural school district, another election upon the question of organiz- 
ing a rural school district cannot be held until after the expiration of two 
years. 

As soon as the board of county commissioners has for the first time 
established the boundaries of the subdivisions as hereinbefore provided, 
the said board of county commissioners shall thereupon appoint one 
elector from among the residents of each of the four subdivisions of the 
rural school district of the county. Of these four trustees so appointed 
two shall serve until the first regular school election after their 
appointment, one until the second regular school election after his 
appointment, and one until the third regular election after his appoint- 
ment, the terms of trustees so appointed to be determined by lot. 

The chairman of the board of county commissioners, the county 
superintendent of schools and the county treasurer shall be ex-officio 
members of the board. No ex-officio member of the board may serve as 
chairman, nor may such member receive any further remuneration for his 
services than his regular salary for the other duties of his office. The 
county superintendent of school shall be ex-officio secretary of the board 
and it shall be his duty to enforce rules, regulations and orders of the 
board. 

In any county in which a rural school district is in operation at the 
time of the passage of this act the county commissioners shall, at least 
twenty days previous to the first ensuing school election, redistrict the. 
county into four subdivisions for purposes of election of trustees from 
the rural school district as heretofore provided. In case the term of one 
trustee of the rural school district is expiring in 1925 at the next ensuing 
election no trustee shall be elected as his successor. In ease the terms 
of two trustees of the rural school district of such county are expiring in 
1925 it shall be determined by lot which one of the two members shall 
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continue on the board. On the third Saturday of April in such county 
the chairman of the board of county commissioners, the county superin- 
tendent of schools and the county treasurer shall become ex-officio mem- 
bers of the board of the rural school district as heretofore provided in 
this section. 


Amd. Sec. 1, Ch. 68, L. 1923; Amd. Sec. 3, Ch. 178, L, 1925. 


1043. Qualifications and election of trustees—Petitions for nomina- 
tion and election. The elected trustees shall be electors of the subdivision 
of the rural school district of the county in which they are to serve. 
Except as hereinbefore provided such trustees shall be elected at the 
annual school election and shall serve for three years and until their 
successors are elected or appointed and qualify. 

On or before fifteen days prior to the annual school election, there 
may be filed with the secretary of the board of trustees of the rural 
school district, petitions signed by at least twenty-five qualified electors 
of each subdivision of the rural school district in which the term of a 
trustee is about to expire, nominating candidates for trustees to be voted 
for at the ensuing election, and if any trustees are to be elected to com- 
plete unexpired terms, as hereinafter provided, such petition shall state 
whether the persons nominated therein are nominated for such unexpired 
terms or for full terms of three years. The board of trustees shall cause 
the names of all candidates for trustees of the rural school district to be 
printed and sent to the clerk in each subdistrict of the part in which a 
trustee is to be elected, to be posted at each polling place at least five 
days preceding the election. The election of school trustees shall be held 
and conducted under the supervision of the trustees of the local sub- 
district, who shall not less than fifteen days before the annual election 
post notices in three public places in their subdistricts, which notices 
must specify the time and place of election and hours during which the 
polls will be open. The local trustees must appoint, by an order entered 
in their records, three qualified electors of said subdistricts to act as 
judges at said election, and the local clerk shall notify them by mail of 
their appointment. If the judges are not present at the time of opening 
the polls, the electors present may appoint judges, and the judges so 
appointed shall designate one of their number to act as clerk. The vot- 
ing must be by ballot without reference to the general election laws in 
regard to nominations, forms of ballot, or manner of voting, and the polls 
shall be open for such time as the board of trustees may order; provided 
that such polls must be open between two P. M. and six P. M. It shall 
be the duty of the judges of the election to canvass the votes cast in their 
respective subdistricts for trustees, and make returns of the same to the 
county clerk in the manner and form as may be prescribed by the general 
election law of the state in so far as the same may be applicable to school 
elections. The returns shall be canvassed and the result declared by the 
county commissioners and certificates of election issued by the county 
clerk in the same manner as may be prescribed by the general election 
laws of the state in so far as the same may be applicable thereto; pro- 
vided that in the election of said board of trustees the votes cast in each 
of the four subdivisions of the rural school district, shall be canvassed 

Mont. Code Supp.—8 113 


1044] PourricaL Cops. [Part LII 


separately and the candidates receiving the largest number of votes in 
any one subdivision shall be elected as the trustee for such subdivision; 
provided, further, that no one shall be eligible as trustee who is not at 
the time of his election or appointment a bona fide resident and elector 
of the subdivision of the rural school district for which he is elected. 

Persons elected or appointed as trustees shall qualify by taking an 
oath to perform their duties according to law. Their oaths may be ad- 
ministered by the county superintendent or any other officer authorized 
by law to administer oaths, and must be filed with the clerk of the board 
of trustees within fifteen days after the election or appointment. The 
board of county commissioners shall appoint trustees to fill vacancies in 
the board of rural school district trustees; provided, that such appoint- 
ment is confirmed by the majority of the remaining members of such 
board. Trustees so appointed shall serve till the next regular school 
election, at which election successors shall be elected to serve for the 
unexpired balance of the term, if any. 


Amd. Sec. 2, Ch. 68, L. 1923; Amd. Sec. 4, Ch. 178, L. 1925. 


1044. Powers and duties of. trustees—Budget—Taxes. The board 
of trustees of every rural school district shall have only the powers and 
shall perform only the duties enumerated in this act. The board of 
trustees of each subdistrict of the rural school district shall have all the 
powers and perform all the duties imposed upon trustees of school dis- 
tricts according to the provisions of chapter 76 of the session laws of 
the thirteenth legislative assembly and acts amendatory thereof and sup- 
plementary thereto, except, as modified by the terms of this act. 

The board of trustees of each subdistrict of the rural school district 
shall not later than the last day of May prepare and certify to the board 
of trustees of the rural school district, a budget containing an estimate of 
all of the different items of expenditures for operation and maintenance 
to be incurred by such subdistricts for the ensuing school year. Such 
budget shall explain in detail the several items of estimated expendi- 
tures, together with an explanation of the necessity therefor. Such bud- 
get shall also be accompanied by a full and complete report of the school 
facilities of the subdistrict and of the educational opportunities afforded 
to each child in such subdistrict. Any board of trustees of a subdistrict 
making expenditures in excess of their budget shall have deducted from 
their budget for the ensuing year the amount of such excess expenditure, 
unless the county board of trustees authorized such expenditure from its 
emergency fund. 

For high school expenses in excess of the revenues derived from the 
high school levy of the county and for any extraordinary expenditure or 
expenditures for any purpose other than operation and maintenance of 
elementary schools to be incurred by a subdistrict, not included in the 
budget for such subdistrict, as adopted by the board of trustees of the 
rural school district, the board of trustees of such subdistrict may cause 
to be levied upon the property in the subdistrict a special tax pursuant 
to the provisions of section 1203 of the Revised Codes of Montana 1921. 

The board of trustees of the rural school district shall on the first 
Monday in June, examine the budgets certified to it by the trustees of 
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the several subdistricts, and from such budgets shall prepare a complete 
budget for the rural school district, which shall provide for the furnish- 
ing of reasonable educational facilities to every child in the rural school 
district, including the payment.of board or rent, or both, and transpor- 
tation of children from isolated sections, in cases where the same is more 
expedient than maintaining a school in such isolated sections; all interest 
on all outstanding bonds issued by such rural school district or the pay- 
ment of which has been assumed by such district, and so much of the 
principal of any such bonds as is to become due during the ensuing school 
year and also including any other reasonable item of expenditure not 
herein enumerated, and necessary for carrying out the provisions of this 
act. Such budget shall contain the detailed estimated expenditures of 
each subdistrict. Patrons shall have the right to appeal to the board of 
trustees of the rural school district in case provision of educational oppor- 
tunities of children have been neglected or overlooked by the trustees of 
the subdistrict, and the decision of the trustees of the rural school district 
shall be final. 

The board of trustees of every rural school district is hereby author- 
ized to include in the budget for any year as a separate item an amount 
not in excess of a one-half mill levy to provide for the following general 
purposes affecting the entire rural school district or for any of them: 
The supervision of the health of students, employment of a truant officer, 
provision for new students in any local district who may have come into 
said district after the adoption of the budget for said district and not 
provided for in said budget. They shall also be authorized to provide 
a levy not in excess of one mill in any one year for establishing a building 
fund for the erection of portable or other school buildings, barns, dor- 
mitories or teacherages when the same are deemed necessary by the board 
of trustees of the rural school district and to make provision of necessary 
building facilities for isolated and special cases. Whenever such extra 
levies are made the board of trustees of the rural school district shall 
specify the purposes for which same are to be used and make the ex- 
penditures for said purposes as set out in said budget. 

The board of trustees of the rural school district shall on or before 
the second Monday in June in each year certify to the board of county 
commissioners the total amount of money required in excess of the state 
and county apportionments to be raised by taxation for the rural school 
district pursuant to the budget adopted by the board, and the board of 
county commissioners shall cause to be levied at the time of the levy of 
taxes for state and county purposes, a sufficient levy upon all of the 
taxable property within the rural school district to raise the amount of 
money so certified by the board of trustees of the rural school district, 
after allowing a deduction of ten per cent on account of delinquencies. 
The board of trustees of the rural school district shall at its regular 
meeting held on the second Thursday in December, apportion to the sev- 
eral subdistricts their proportionate part of the taxes then collected, such 
proportionate part to be determined in accordance with the budget as 
above mentioned. They may at this meeting make such adjustments in 
the budgets as may seem necessary because of new conditions arising 
since the budgets were allowed. 
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Any warrant issued by any subdistrict board, except for salaries, 
shall be countersigned ky the secretary of the board of trustees of the 
rural school district. Said secretary is authorized to countersign only 
such warrants as are drawn in payment of expenses approved by the 
board of trustees of the rural school district in the budget of the sub- 
district. Hereafter all warrants issued by subdistricts shall carry the 
notation ‘‘This warrant not valid, except for salaries, unless counter- 
signed by secretary of board of trustees of the rural school district.’’ 

The board of trustees of the rural school district is authorized to 
elose schools with an enrollment of fewer than five pupils, if in the 
judgment of said board, such children can be cared for more economically 
and in a satisfactory manner in another school. Said board shall also be 
empowered to place text-books and equipment of schools closed in other 
communities where such materials are needed, provided that such text- 
books, and equipment shall be replaced or new materials shall be provided 
in their stead at such time as it may become desirable to reopen said 
school. 

The faith of the rural: school district is solemnly pledged for the 
payment of the interest and the redemption of the principal of the bonds 
which at the time when this act takes effect have been issued or assumed 
by the rural school district. And for the purpose of enforcing the pro- 
visions of this chapter, the rural school district shall be a body corporate, 
which may sue and be sued by or in the name of the board of school 
trustees of such district. 

The board of trustees of the rural school district shall be authorized 
to establish a salary schedule based upon teaching experience, training 
and certification of teachers and to determine transportation rates and 
allowances for board and house rent. 


Amd. Sec, 3, Ch. 68, L. 1923; Amd. Sec. 5, Ch. 178, L. 1925. 


1045. Sinking fund of third class districts. All sinking funds on 
hand as a surplus or credit to the various third class districts in any 
county prior to and on July 1st of the year in which the provisions of this 
act shall be accepted in such county shall remain as the sinking funds 
of the several subdistricts and in no event may they be used for any 
other purpose than as the sinking fund of the subdistrict. All moneys 
to the credit of the general or special funds of subdistricts prior to and 
on July 1st of the year in which the provisions of this act shall be 
accepted shall remain to credit of such general or special funds of sub- 
districts and shall serve to reduce the levies of such _ subdistricts 
the first year as many mills as would be required to procure by 
special levy on the subdistrict the amount of money on hand to the 
eredit of the subdistrict, unless such funds are required for meeting 
contracts already entered into when the rural school district begins to 
operate. 

All of the existing indebtedness of the various third class districts 
in any county prior to and on July 1st of such year, whether for mainte- 
nance or bonded indebtedness, or otherwise, shall remain the indebtedness 
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of and be paid by the subdistricts, such payments being made from a sub- 
district special levy for that purpose. 


Amd. Sec. 4, Ch. 68, L. 1923; Amd. Sec. 6, Ch. 178, L. 1925. 


1047. Meetings of board—Election officers—Compensation—Forfeiture 
of office. The regular annual meeting of the board of trustees of the 
rural school district shall be held on the first Thursday in July. At 
this meeting new members elected shall take office; a president shall 
be elected for the ensuing year by the board from among its own mem- 
bership; and the executive officers of the board shall make their annual 
reports. Another regular meeting shall be held on the second Thursday 
in December and special meetings may be called by the president, or by 
three other members of the board. Each member of the board of trustees 
of the rural school district shall be paid from the general fund of the 
county his necessary traveling expenses in attending regular meetings, but 
not to exceed four special meetings, and an honorarium of seventy-five 
dollars per year. Failure to attend two regular meetings in succession, 
unless excused on account of sickness shall work a forfeiture of the office. 


Amd. Sec. 5, Ch. 68, L. 1923. 


1048. Dissolution of rural school districts—Procedure to effect. A 
rural school district organized under the provisions of this act may be 
dissolved aiter the expiration of four years from the date of its organiza- 
tion, in the following manner, to, wit: 

Whenever, between the first day of January and the first day of 
March in any year after four full school years have expired twenty per 
cent of the registered electors in a rural school district shall petition the 
board of trustees of the rural school district requesting the dissolution of 
such school district, the board of trustees of the rural school district 
shall submit such petitions to the county clerk, and the county commis- 
sioners shall call an election which shall be held in all third class districts of 
the county and conducted in the manner prescribed for the adoption of the 
rural school district as set forth in section 1 of this act. If a majority of 
votes cast at such election shall be in favor of the dissolution of the rural 
school district, the board of county commissioners shall make an order 
to that effect and on and after July Ist the rural school district shall be 
dissolved and the several subdistricts shall thereupon become school 
districts of the third class. ! 

If the election for the dissolution of such school district should fail 
to carry, another election upon the question of dissolution of such school 
district may not be held until after the expiration of two years. 

The board of county commissioners shall distribute funds of the rural 
school district and apportion the indebtedness of the rural school district 
in the following manner. Each school district (formerly a subdistrict) 
shall thereupon become the owner of all the property of the rural school 
district located within its boundaries. The county commissioners shall 
apportion to each school district that portion of the funds of the rural 
school district other than sinking funds, which is in proportion to the num- 
ber of school census children within the school district. Provided that 
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in the counties where the rural school district was organized prior to the 
passage of this act the county commissioners of the county shall continue 
to levy the taxes upon all the property located within the territory which 
formerly constituted the rural school district, until the interest and the 
principal of all bonds issued by the rural school district shall have been 
paid in full. 


Amd, Sec. 6, Ch. 68, L. 1923; Amd. Sec, 7, Ch. 178, L. 1925, 


CHAPTER 81. 
CLERKS OF SCHOOL DISTRICTS. 


1051. School census, how taken and reported. The clerk of the 
school district shall make annually between the fifteenth day of September 
and the fifteenth day of October of each year an exact census of all chil- 
dren and youths between the ages of six and twenty-one years residing 
in the district. The term ‘‘residing’’ as used in this section shall be 
defined in such a way as to include (1) children residing with their parents 
or guardians in such district, (2) children temporarily residing outside 
of such district for the purpose of attending any district school or county 
high schools or other public institution of learning or any benevolent or 
private institution, providing that parents of resident children of any 
district must be residing in the district on the first day of October and 
provided further that the resident children themselves must have been 
actual residents of the district immediately previous to such outside 
residence. The term ‘‘residing’’ is further defined in such a way as to 
exclude (1) children temporarily visiting in or passing thru such dis- 
trict, (2) children who have never actually resided within the district, 
even tho their parents or guardians shall reside within the district, 
(3) children who are residing within the district for the purpose of attend- 
ing any district school or county high school or other public institution 
of learning or any private or benevolent institution of learning who shall 
be listed in the school district where their parents reside, (4) all children 
who may properly be included in the census of some other district. He 
shall take specifically and separately a census of all children under the 
age of six years in the manner aforesaid. The census of the clerk shall 
be made in alphabetical form upon blanks to be furnished by the county 
superintendent of schools and shall show the following facts: 

1. The full name of all children less than twenty-one years of age and 

residing in the district on the first day of October. Such nameg shall be 
given by families under the name of the parents or guardian. 
2. The Christian and surnames of both parents or guardian including 
initials of all middle names together with the place of residence of said 
parents or guardian specified by street and number if living in eity or 
town, or if living in any other than a city or town the postoffice address 
of such parents or guardian must be given. The year, month, and day 
on which each child was born and the age in years counting the first day 
of October and sex. 

3. Such other facts as the superintendent of public instruction may 
require. 
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He shall make under oath two full reports on blanks furnished for the 
purpose to the county superintendent of schools within fifteen days after 
the completion of the census and a copy of said report shall be delivered 
to the school trustees. Failure to make such report as specified, or the 
inclusion in such report of names of children which are fictitious or names 
of children which [who] are not residents of the district shall constitute 
a misdemeanor and shall be punishable by a fine of not less than ten 
dollars ($10) nor more than fifty dollars (50). For taking the census 
the district clerk shall be paid by the board of trustees from the county 
school money to the credit of the district in the same manner as other 
contingent expenses are paid at a rate not exceeding ten cents for each 
ehild’s name returned by him. The clerk shall not be paid for taking 
the census until after the list has been checked by the county superinten- 
dent, as hereinafter provided, and the correct number of children reported 
to the school trustees. He shall receive such other compensation for other 
services as may be allowed by the board of trustees. In case any district. 
clerk shall fail to take the census as provided in this aet or shall fail 
to take a proper and accurate census at the proper time and if thru such 
neglect the district fails to receive its apportionment of school money, such 
school clerk shall be individually liable to the district for the full amount 
so lost and it may be recovered on a suit by any citizen of such district 
in the name and for the benefit of such district. 


Amd. Sec. 1, Ch. 118, L. 1927. 


The “exact census” of all school chil- 
dren of school age within a given school 
district which the clerk thereof is re- 
quired by this section, to make contem- 
plates a precisely accurate one, to wit, 
one in which only children resident in 
the district may be included. State ex 
rel. Johnson v. Kassing, 74 Mont. 25, 
238 Pac. 582. 

Since the residence of a minor of 
school age committed to the State Voca- 


from the various counties of the state 
are not resident in the school district in 
which that institution is located, within 
the meaning of this section, and there- 
fore mandamus does not lie to compel 
its superintendent to furnish a list of 
them to the clerk of that district for 
school census purposes. State ex rel. 
Johnson v. Kassing, 74 Mont. 25, 238 Pace. 
582. 

Cited in Peterson v. School Board 
et al., 73 Mont. 442, 450, 236 Pac. 670; 


O’Brien v. School District No. 1, 68 
Mont. 432, 435, 219 Pac. 1113. 


tional School is where the father or 
mother resides (Rev. Codes, see. 33, 
subd. 4), inmates thereof sent thereto 


1051.1. Examination census by superintendent — Correction of list. 
It shall be the duty of the county superintendent of schools upon receipt 
of the report as provided in section 1 of this act to carefully examine the 
same and check it for errors or duplications with other census reports 
filed by other clerks of school districts of his county. For the purpose of 
assisting him in checking duplication in such reports, he shall make an 
alphabetical card index, classified by families, showing the names of all 
children on the school census, which index shall be prepared in duplicate 
and a copy thereof forwarded to the superintendent of public instruction 
as provided hereafter. If the name of the same person be found upon 
more than one report or if the report contains names which are fictitious 
or names which properly belong in some other school district, he shall 
strike out such fictitious names and all duplicate names from all lists 
except that of the district in which such person was residing in good faith 
on the first day of October. If the county superintendent should find upon 
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any census list the names of any persons who he believes were not residents 
in good faith in such district as aforesaid or which he believes are fictitious, 
he shall notify the clerk of the particular school district and if said clerk 
shall not establish the correctness of the list within fifteen days after such 
notification, such names shall be stricken from the list. At the time of 
taking the annual census the clerk shall use reasonable diligence to ascer- 
tain the number of blind and deaf mute persons residing in the district 
between the ages of five and twenty-one years with the names and post- 
office addresses of each. 


En. Sec, 2, Ch. 118, L. 1927. 


CHAPTER 82. 
GRADES AND COURSES OF STUDY IN THE PUBLIC SCHOOLS. — 


1056. Who may attend. 


Cited in Peterson v. School Board Extent of legislative power with re- 
et al., 73 Mont. 442, 445, 236 Pac. 670; spect to attendance, note, 39 A. L. R. 477. 
State ex rel. Robinson v. Desonia et al, Smoking as ground for expulsion or 
67 Mont. 201, 203, 215 Pac. 220. suspension, note, 33 A. L. BR. 1180. 


For text treatment of this subject see 
vol. 23 Cal. Jur. 141. 


CHAPTER 83. 
SCHOOL DAY, MONTH AND YEAR—HOLIDAYS—PIONEER AND ARBOR DAY. 


1061. School year. 


Cited in State ex rel, Robinson v. Desonia et al. 67 Mont. 201, 203, 215 
Pace. 220, 


CHAPTER 85. 
TEACHERS—POWERS AND DUTIES. 


1074. Certificate of qualification, 
Rep. Sec. 5, Ch, 131, L. 1923. ; 


1075. Teachers deemed re-elected when. After the election of any 
teacher or principal for the third consecutive year in any school district 
in the state, such teacher or principal so elected shall be deemed re-elected 
from year to year thereafter at the same salary unless the board of trustees 
shall by majority vote of its members on or before the first day of May 
give notice in writing to said teacher or principal that he has been re- 
elected or that his services will not be required for the ensuing year; 
provided that nothing in this act shall be construed to prevent re-election 
of such teacher or principal by such board at an earlier date, and also 
provided that in case of re-election of such teacher or principal, he shall 
notify the board of trustees in writing within twenty days after the 
notice of such re-election of his acceptance of the position tendered 
him for another year and failure to so notify the board of trustees shall 
be regarded as conclusive evidence of his nonacceptance of the position. 


Amd. Sec. 1, Ch. 87, L. 1927, 
Cited in Le Clair v. School Dist. No. 28, 74 Mont. 385, 390, 240 Pac. 391. 
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1086. Normal training required for teachers’ certificates. 
Rep. Sec. 6, Ch. 131, L. 1923. 


1087. Suspension of teachers’ certificates. 
Rep. Sec. 7, Ch. 131, L. 1923. 


CHAPTER 86. 
STATE AND COUNTY EXAMINATIONS AND CERTIFICATES. 


1088. Examinations and certificates—Certificate of qualification re- 
quired of teachers. 1. No certificate to teach in the public schools of 
Montana shall be granted to any person who is not a citizen of the United 
States or who has not declared his intention of becoming a citizen of the 
United States; provided that, when such certificate to teach in the public 
schools in the state shall be issued to any person who shall not within 
seven years become a citizen, such certificate shall be automatically revoked 
and such person shall be ineligible to receive a certificate until he becomes 
a full citizen. 

2. No person is eligible to teach in any public school in this state, 
or to receive a certificate to teach, who has not attained the age of 
eighteen years and who has not secured a health certificate from a rep- 
utable physician. 

3. No person shall be accounted a qualified teacher within the mean- 
ing of the school law who has not first secured from the state board of 
educational examiners a certificate setting forth his qualifications; or 
who has not secured a temporary certificate from the state board of 
educational examiners; or who has not a certificate indorsed by the 
county superintendent of schools; or who has not a state certificate or 
a life certificate issued by the state board of education or the state board 
of educational examiners; or who has not a temporary state certificate 
issued by the state superintendent; or who does not hold a certificate from 
the State Normal College; or who has not a university certificate of 
qualification to. teach. 

4. All certificates before they shall be valid in any county must be 
registered in the office of the county superintendent of schools of such 
county within ten days after the term of service of any teacher begins. 
Not more than ten days’ salary shall be paid any teacher for services 
rendered previous to the registration of such certificate. 


Amd. Sec, 8, Ch. 131, L. 1923, Unlicensed teacher’s a to recover 
for. services, note, 30 A. L. R. 890. 


For text treatment of this subject see 


-vol. 23 Cal. Jur. 119 et seq. 


1089. The state board of educational examiners. 1. There is hereby 


_ereated a state board of educational examiners whose duty it shall be to 


provide rules and regulations for the issuance of all teachers’ certificates. 
Such rules and regulations shall be subject to the approval of the state 
board of education. The state board of educational examiners shall pre- 
pare the questions for teachers’ examinations, provide the necessary as- 
sistance and oversee the marking and grading of papers. 
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2. This board of educational examiners shall be composed of the super- 
intendent of public instruction, who shall be ex-officio chairman of the 
board, one member from the faculty of one of the component institutions 
of the University of Montana, one county superintendent of schools, one 
high school principal, and one district superintendent, all four to be 
elected by the state board of education upon the nomination of the 
superintendent of public instruction at the April meeting of the board. 

3. All appointments shall be for two years except two of the first 
appointments, which two shall be for one year. All vacancies shall be 
filled for the unexpired term. The members shall serve without pay ex- 
cept for necessary expenses and any bills incurred by them must be paid 
out of the moneys received as fees for certificates. 


Amd. Sec. 8, Ch. 131, L. 1923. 


1090. County board of educational examiners. 


1. How constituted. In each county there shall be a board of county 
examiners composed of the county superintendent of schools who shall be 
ex-officio chairman of the board, and two competent persons recommended 
by the county superintendent, appointed by the board of county com- 
missioners, who at any time of their appointment shall be residents of the 
county and shall have been actively engaged in teaching for a period of at 
least eighteen months. Two members of this board shall constitute a 
quorum for the transaction of business. If vacancies occur in these posi- 
tions during the terms for which their incumbents were appointed, their 
suecessors shall be appointed to serve during unexpired terms only. Upon 
the expiration of the regular term of either of these examiners his sue: 
cessor shall be appointed to serve for two years. 


2. Qualifications. Such examiners at the time of their appointment, 
must be holders of Montana professional county certificates, or state certifi- 
cates, or life certificates or diplomas from the State University, State 
Normal College, or State College. of Agriculture and Mechanic Arts, or 
holders of diplomas as graduates from some reputable university, college, 
or normal school other than those of Montana. These examiners shall 
qualify for their positions in the same form and manner required for the 
qualification of all county superintendents. 


3. Duties. The duties of these two examiners shall be to act jointly 
and equally with the county superintendent in the matter of conducting 
the examination of teachers when requested so to do by the county super- 
intendent. The board of examiners shall also conduct all eighth grade 
examinations in their respective counties when requested to do so by the 
state board of education under their rules and regulations; and it shall 
be empowered to grant eighth grade diplomas or common school eertifi- 
cates to all examinees successfully passing such examinations. 


4. Compensation. The compensation of these examiners shall be their 
actual traveling expenses from their residences to and from the county 
seat or other point in the county where the examinations are held, and 
such further compensation per diem as the board of county commissioners 
may deem just and sufficient for their services, basing such compensation 
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upon the actual quantity of work performed by them and the actual time 
required to perform it. Such claims shall have the approval of the county 
superintendent of schools. 


Amd. Sec. 8, Ch. 131, L. 1923. 


1091. Teachers’ examinations. 1. The county board of educational ex- 
aminers shall hold public examinations of all persons over eighteen years 
of age offering themselves as candidates for certificates to teach at the 
county seat, on the first Thursday and Friday of May and October of each 
year, and, when necessary, such examinations may be continued on the 
following day, at which time the board shall examine such candidates by 
a series of written or printed questions, according to the rules prescribed 
by the state board of educational examiners. The questions prepared by 
the state board of educational examiners, when received ,by the county 
superintendent, shall not be opened or the seal thereof broken until the 
day of examination and then in the presence of the applicants. And the 
county superintendent is prohibited from furnishing or giving to any per- 
son or persons any information concerning the questions prepared by the 
state board of educational examiners. Upon the completion of the exami- 
nation, all papers written by the several applicants, together with state- 
ments covering such points in the candidates’ preparation and experience 
as the state board of educational examiners may require and personal 
information or recommendations by the county board of educational 
examiners, shall be forwarded at once to the state board of educational 
examiners for grading. 

2. If the attendance upon any examination of teachers at the county 
seat shall work a great hardship on any teacher in the county, the county 
superintendent, upon the approval of the state superintendent, may pro- 
vide for such teachers to take the examination at some convenient place, 
and the county superintendent may appoint some suitable person to 
conduct such examination, under the rules and regulations prescribed by 
the state board of educational examiners. 


3. Grading of papers. If the percentage of correct answers is not less 
than seventy per cent in any one branch with a general average of eighty 
per cent, and other evidence disclosed by the examination including par- 
ticularly the state board’s knowledge and information of the candidate’s 
scholarship and successful experience, indicates that the applicant is a 
person of good moral character and possesses ability to manage, and fit- 
ness to teach in the public schools of the states the various branches re- 
quired by law, said state board shall grant to such applicant a certificate 
of qualification. 


Amd. Sec, 8, Ch, 131, L. 1923. 


1092. Certificates—Kinds. 


1. Second grade. To secure a second grade certificate no experience is 
required. Applicants for this grade must present evidence of good moral 
character and physical health and shall pass an examination in the fol- 
lowing branches, or such additional branches as may hereafter be pre- 
scribed by the state board of educational examiners with the approval of 
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the state board of education: reading, writing, arithmetic, spelling, gram- 
mar, geography, physiology and hygiene, United States history, civics 
(state and federal), agriculture, and methods of teaching. Beginning 
September 1, 1924 the following subjects shall be added, school manage- 
ment and American literature, including literature for children in ele- 
mentary schools. This certificate shall be valid for a period of twenty-four 
months and on being indorsed and registered in the office of the county 
superintendent, shall be valid in any county in the state. 


2. First grade. To secure a first grade certificate, the applicant must 
present evidence of good moral character and physical health, must have 
had twelve months’ successful experience as a teacher and must in addi- 
tion to the branches required for a second grade certificate, take an 
examination in American literature, physical geography, elementary 
psychology and school management and such other branches as may 
be prescribed by the state board of educational examiners with the 
approval of the state board of education. Beginning September 1, 1924 
physical geography, American literature, school management, and ele- 
mentary psychology shall no longer be required for a first grade certi- 
ficate and the following subjects shall be added: educational psychology, 
economics, school law and principles of education. This certificate shall 
be issued for a period of three years and shall be valid in any county on 
being indorsed and registered in the office of the county superintendent. 
After September 1, 1924 all first grade certificates whether newly issued 
or renewed shall be valid for four years from the date of issuance. 


3. Professional. To secure a professional certificate the applicant must 
present evidence of good moral character and physical health, must have 
had at least eighteen months’ successful experience as a teacher, and 
in addition to the branches required for a first grade certificate, must pass 
an examination in Montana school law, educational psychology, principles 
of education and such other branches as may be prescribed by the state 
board of educational examiners with the approval of the state board of 
education. This certificate shall be issued for a period of four years and 
shall be valid in any county on being indorsed and registered in the office 
of the county superintendent of schools. After September 1, 1924, the 
initial issuance of professional certificates shall be discontinued. The pro- 
visions of this section shall not affect the renewability of certificates 
already in effect on September 1, 1924. 

4. Permits. The state board of educational examiners may grant a 
permit to teach until the next regular examination to any person applying 
at any other time than at a regular examination, and who has previously 
held a valid certificate to teach, or who has had training beyond high 
school graduation or who meets the minimum academic and professional 
prerequisites in effect when application is made, but such permit shall not 
be granted more than once to any person; provided, (1) that when it is 
impossible because of sickness or other valid reasons for such teacher to 
attend the next regular examination, such teacher shall certify ‘the 
facts to the state board of educational examiners, together with the ap- 
proval of the county superintendent of schools, and this board may issue 
a second permit valid until the next regular examination; provided, (2) 
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that the state board of educational examiners shall be authorized to pro- 
vide special examinations for persons who do not or cannot take the 
regular examinations for the reasons stated above in which case the dura- 
tion of the permit may be extended only until the time of said special 
examination, for which examination an extra fee of one dollar above 
the regular fee shall be paid into the state teachers’ certificate fund. 


5. Temporary certificates. When a teacher shows special fitness to teach 
and passes at the examination seventy per cent or above in all subjects 
but fails to make an average of eighty per cent, or secures an average of 
eighty per cent for all branches but fails to make seventy per cent in 
one or two branches, such teacher may, at the discretion of the state 
board of educational examiners, be issued a temporary certificate to teach 
until the next regular examination; and at such examination no teacher 
shall be required to be examined in any branch in which he has obtained 
a grade of eighty per cent in the aforementioned examination. Such 
temporary certificates shall not be issued to any teacher more than once. 


6. State certrficates—How obtained. 


(a) By examination. A state certificate may be issued for a period of 
six years by the state board of educational examiners to any person of good 
moral character who has held for one year and still holds a Montana profes- 
sional certificate in full force and effect, or a first grade certificate newly 
issued after September 1, 1924, or renewed thereafter, (provided the holder 
of the renewed first grade certificate writes upon and passes examination 
upon the additional subjects prescribed for first grade certificates after that 
date), when such person has passed a satisfactory examination under the 
direction of the state board of educational examiners, in English literature, 
history of education, and modern history, and has furnished satisfactory 
evidence of having taught successfully for thirty-five months. 

(b) By indorsement. 

(1) State certificates issued by other states. A state certificate may 
be issued in accordance with regulations established by the state board of 
educational examiners and. approved by the state board of education to the 
holder of a state certificate issued by another state; provided, that such 
regulations shall not authorize the issuance of a state certificate to any 
person whose character, professional qualifications and experience are not 
at least-substantially equivalent to those prescribed by this act for the 
issuance of a state certificate by examination. 


(2) Recognition of certificates 1ssued by component institutions of Uni- 
versity of Montana. <A diploma of the Montana State Normal College or of 
any normal school that may hereafter be established under the control of 
the state board of education, or a University of Montana certificate of quali- 
fication to teach when accompanied by a diploma either of the Montana State 
University or of the Montana State College of Agriculture and Mechanic 
Arts, shall constitute a state certificate good for six years after date; pro- 
vided, that the rules of the faculties of the State University and of the State 
College of Agriculture and Mechanic Arts for the issuance of the University 
of Montana certificate of qualification to teach, as approved by the chancellor 
of the University of Montana, shall be submitted to the state board of 
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education for its sanction. A list of graduates receiving such certificates 
shall be filed in the office of superintendent of public instruction by the 
chancellor of the University of Montana within thirty days of issuance of 
said certificates. 

(3) Diplomas from other institutions. A state certificate may be issued 
by the state board of educational examiners to a graduate of any other 
college, university, or normal school within or without the state in accord- 
ance with regulations established by said board and approved by the 
state board of education; provided, that such regulations shall not au- 
thorize the issuance of a state certificate to a graduate of any institution 
whose requirements for graduation are not substantially the full equivalent 
of those of the corresponding institution of the University of Montana; 
nor shall said certificate be granted to any such graduate whose prepara- 
tion in professional courses is not equivalent to those required for the 
issuance of a state certificate from the corresponding institution of the 
University of Montana. 


7. Lnfe certificates—How obtained. 

_ (a) By examination. <A life certificate by examination may be issued 
by the state board of educational examiners upon the same conditions as 
a state certificate, except that, in addition, the applicant must pass satisfac- 
tory examinations and tests under such supervision and upon such addi- 
tional subjects as may be prescribed by the state board of educational 
examiners with the approval of the state board of education, and must 
furnish satisfactory evidence of having taught successfully for seventy 
months providing: that an applicant who already holds an unexpired 
Montana state certificate obtained by examination shall be exempt from the 
examinations in the subjects required for state certificates. 

(b) By wmdorsement. The state board of educational examiners may 
require, as a prerequisite for the granting of any life certificate by indorse- 
ment, evidence of the accomplishment of a minimum amount of reading 
circle work or other substantial improvement while in the service prior 
to the issuance thereof. Life certificates may be obtained by indorsement 
in the following ways: 


(1) Life certificates issued by other states. A life certificate may be 
issued in accordance with regulations established by the state board of 


educational examiners and approved by the state board of education to’ 


the holder of a life certificate issued by another state; provided, that such 
regulations shall not authorize the issuance of a life certificate to any 
person whose character, professional qualifications, and experience are 
not at least substantially equivalent to those prescribed by this act for the 
issuance of a life certificate by examination. 


(2) Degrees and certificates of the University of Montana. Any person 
holding a degree and certificate from the Montana State University or 
from the Montana State College of Agriculture and Mechanic Arts, and 
any graduate and holder of a certificate from the Montana State Normal 
College or from any normal school that may hereafter be established 
under the control of the state board of education, extending two or three 
years beyond the secondary school, shall be entitled to a life certificate 
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on presenting to the state board of educational examiners satisfactory 
evidence of having taught successfully in the state for twenty-seven 
months after graduation and during the life of said certificate. 

(3) Diplomas from other institutions. <A life certificate may be issued 
by the state board of educational examiners to a graduate of any other 
college, university, or normal school within or without the state in accord- 
ance with regulations established by the state board of educational exam- 
iners and approved by the state board of education, provided that such 
regulations shall not authorize the issuance of a life certificate to a 
graduate of any institution whose requirements for graduation are not 
substantially the full equivalent of those of the corresponding institution 
of the University of Montana, nor to anyone whose preparation in profes- 
sional courses is not substantially equivalent to the certificate requirements 
of the corresponding institution of the University of Montana; and pro- 
vided, further, that such regulations shall not authorize the issuance of a 
life certificate to any person who does not present satisfactory evidence 
of having taught successfully for at least as long a time after graduation 
as is required by law for the issuance of life certificates to graduates of 
the several institutions of the University of Montana. 

8. Temporary state certificate. The state superintendent may grant a 
temporary state certificate, at any time to any teacher whose ex- 
perience, qualifications and credentials, in his opinion, entitle such a 
teacher to either a state or life certificate in Montana. Such temporary 
state certificate shall be good and valid in any county in the state for a 
period of one year; provided, however, that the holder of such certificate 
shall have it duly registered in the office of the county superintendent 
of schools of the county in which he is employed to teach before he begins 
teaching, and provided, also, that such teacher shall pay the sum of three 
dollars ($3) into the state teachers’ certificate fund. 

9. Special certificates. Upon the request of any board of school district 
trustees or its representatives or any county superintendent of schools, the 
superintendent of public instruction in accordance with regulations estab- 
lished by the state board of educational examiners, may grant without 
examination, a special.certificate valid only in the district requesting the 
same, in music, art, public speaking, physical education, penmanship, 
manual training, home economics, agriculture, commercial and kindred 
subjects, first three-year primary, and kindergarten grades to any teacher 
who presents satisfactory evidence of special proficiency for teaching the 
above subjects, as shown by acceptable certificate or other credentials held 
by such teacher; provided, that such special certificate shall be valid for 
only one year, and, upon payment of one dollar ($1) into the state 
teachers’ certificate fund, shall entitle the holder to teach only such 
special subjects as are stated in said certificate; provided, that if the 
applicant continues teaching in the same district more than one year, 
upon the renewed application to the state board of educational examiners 
and upon the payment of a fee of three dollars ($3) into the state teachers’ 
certificate fund, said special certificate may become valid during the term 
of service in the same district. 


Amd. Sec. 8, Ch. 131, L. 1923, 
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1093. Classification and jurisdiction of certificates. 1. Nothing in 
this article shall be construed to affect the jurisdiction of certificates here- 
tofore described and which are now in force or which shall be issued or 
renewed prior to September 1, 1924. 

2. After September 1, 1924, all Montana second grade and Montana 
first grade certificates newly issued shall be valid in the public schools of 
Montana in grades one to eight, inclusive. 

3. All state and life certificates described in the preceding sections 
and which shall be newly issued after September 1, 1924, shall be classified 
and have their jurisdiction determined in accordance with regulations 
established by the state board of educational examiners and approved by 
the state board of education on the basis of preparation as follows: 

‘‘Said state and life certificates newly issued after said date shall be 
classified as (1) Montana elementary state certificates and (2) Montana 
elementary life certificates; and (3) as Montana secondary state certifi- 
cates; and (4) Montana secondary life certificates. 

The Montana state and life elementary certificates shall be valid in 
erades one to ten, inclusive, and may have their jurisdiction extended to 
grades eleven and twelve by meeting the requirements of specialized 
preparation to be prescribed by regulations established by the state board 
of educational examiners. 

Montana secondary state and Montana secondary life certificates shall 
be valid in grades five to twelve, inclusive, of the public schools of Mon- 
tana, and said certificates may have their jurisdiction extended to grades 
one to four, inclusive, by meeting the specialized preparation to be pre- 
seribed by regulations established by the state board of educational 
examiners.’’ 

4, All state, life and professional certificates shall qualify the holder 
to act as supervisor over all grades of both elementary and high schools in 
third class districts provided that after September 1, 1924, the jurisdiction 
of said certificates in order to be valid in all third class districts must be 
extended by the holder by specialized preparation as prescribed in section 
1098, paragraph 3 above. The requirements for administrative positions 
in first and second class districts as prescribed in section 982 of the 
Revised Codes of Montana 1921 shall not be affected by these provisions. 

5. Upon all permits and certificates issued or renewed after September 
1, 1924, the jurisdiction thereof shall be specifically stated for the informa- 
tion of principals, superintendents and boards of education. 


Amd. Sec. 8, Ch. 131, L. 1923. 


1094. Academic and professional preparation required as prerequisite 
for issuance of certificates. 1. From and after September 1, 1924, the 
minimum academic and professional preparation for the issuance of any 
certificate listed in the foregoing sections shall be graduation from a four 
year accredited high school or its equivalent and twelve quarter credits of 
professional training as defined in regulations to be established by the 
state board of educational examiners. After September 1, 1926, this 
minimum of academic preparation shall be graduation from a four year 
accredited high school or its equivalent and twenty-four quarter credits 
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of approved academic and professional preparation; and from and after 
September 1, 1929, said minimum shall be four years of high school 
preparation, or its equivalent and forty-eight quarter credits of approved 
academic and professional preparation. This law shall not be construed 
to prevent the renewal of any first grade, professional or state certificate 
issued prior to the passage of this act. 

2. No state or life certificate shall be issued after September 1, 1924, 
to any teacher who does not have two years of college, normal school, or 
university training in addition to four years of high school preparation, or 
their equivalents. This shall not prevent the renewal of state certificates 
issued prior to the passage of this act. 

Amd. Sec. 8, Ch. 131, L. 1923. 


1095. Fees and Funds. 


1. Fees for certificates. Applicants for any of the following grades 
of certificates shall pay to the county superintendent the fee attached 
thereto; the schedule of fees for lower grades of certificates shall be one 
dollar ($1) for a second grade, two dollars ($2) for a first grade and three 
dollars ($3) for a professional grade of certificate. These fees shall be 
sent by the county superintendent to the state board of educational ex- 
aminers to be deposited with the state treasurer in the state teachers’ cer- 
tificeate fund. Fees for state and life certificates shall be fixed by regula- 
tion of the state board of educational examiners with the approval of the 
state board of education. 

2. State teachers’ certificate fund. All fees collected for certificates 
by the county superintendents, superintendents of public instruction and 
the state board of educational examiners shall be deposited with the state 
treasurer and kept in a fund to be known as the state teachers’ certificate 
fund, and no claim shall be paid from this fund except upon warrants 
drawn by the state auditor upon claims approved by the state board of 
examiners and the superintendent of puble instruction. 

Amd. Sec. 8, Ch. 131, L. 1923. 


1096. Recanvass of papers on appeal. Any candidate thinking an 
injustice has been done, by paying a fee of two dollars ($2) into the state 
teachers’ certificate fund within six months after the date of the examina- 
tion and by notifying both county and state superintendents of the same, 
shall have his papers re-examined by the state board of educational exam- 
iners. The county superintendent shall upon receipt of such notice from 

said complaining candidate notify the superintendent of public instruction, 
who shall have the state board of educational examiners re-examine the 
same and if the answers warrant it, the state board of educational exam- 
iners shall issue to such complaining candidate a certificate of proper 
grade, and the superintendent of public instruction shall return the appeal 
fee of two dollars ($2) to the teacher. 
Amd, Sec. 8, Ch. 131, L. 1923. 


1097. Revocation and suspension of certificates. 


1. Revocation of certificates. The state board of educational examiners 
is authorized and required to revoke and annul, at any time any certificate 
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issued hitherto by the state board of education or state board of educa- 
tional examiners, or which may hereafter be issued by the state board of 
educational examiners, for any cause which would have required or author- 
ized either board to refuse to grant it if known at the time it was granted, 
and for incompetency, immorality, intemperance, physical inability, crime 
against the state law, refusal to perform duty or general neglect of the 
business of the school; but, before any such revocation, the holder shall 
be served by the superintendent of public instruction with a written 
statement of the charges against him, and shall have an opportunity for 
defense before the state board of educational examiners. 

Any person whose certificate is revoked under the provisions of this 
section shall have the right to appeal within thirty days to the state board 
of education for a review of the record of his hearing before the state 
board of educational examiners. If, in the judgment of the state board of 
education, a miscarriage of justice has occurred, they shall order a rehear- 
ing of the case before the state board of educational examiners. The 
decision of the state board of educational examiners after such second 
hearing and their decision in all cases where appeal has not been made 
within thirty days as prescribed above, shall be final. 


2. Suspension and cancellation of teachers’ certificates for violation of 
contract. Should any teacher employed by a board of school trustees for a 
specified time, leave the school before the expiration of such time, without 
the consent of the trustees in writing, or without good cause in the judg- 
ment of the state board of educational examiners, said teacher shall be 
guilty of unprofessional conduct, and the state board of educational 
examiners may, upon receiving notice of such fact, and after making 
investigation of the circumstances thereof, suspend the certificate of such 
teacher for the remainder of that school year, or the next ensuing school 
year, or both. A second serious violation of contract by the same teacher 
shall, in the discretion of the state board of educational examiners, be 
deemed sufficient cause for the revocation of said teacher’s certificate. 

Amd. Sec. 8, Ch. 131, L. 1923. 


1098. Renewals. Before the expiration of any state professional or 
first grade certificate, such certificate shall be renewed by the state board 
of educational examiners, upon the proper fee being paid into the state 
teachers’ certificate fund, as provided for in section 1095 of this chapter 
and in the regulations established by the state board of educational exam- 
iners with the approval of the state board of education; provided (1) that 
no state certificate shall be renewed unless said applicant shall have taught 
successfully thereon for twenty-seven months during the life of said certifi- 
cate, but renewal when made shall be for a period of six years from the 
date of renewal; and provided (2) that no professional or first grade 
certificate shall be renewed unless the applicant shall have taught suc- 
cessfully, as shown by two or more testimonials, at least twelve months 
during the life of such certificate; and provided (3) that the state board 
of educational examiners may require evidence of the accomplishment of 
a-minimum amount of reading circle work or other evidence of professional 
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improvement as a prerequisite for the renewal of any certificate and pro- 
vided (4) that there shall be no limit to the possible number of renewals. 
Amd. Sec, 8, Ch. 131, L. 1923. 


1099. Higher grade certificates—How secured. Whenever application 
is made by a holder of an unexpired state, professional, first or second 
grade certificate, for examination for a higher grade of certificate, and it 
shall be made to appear to the state board of educational examiners that 
such applicant has been engaged in teaching successfully, as shown by two 
or more testimonials, in any of the schools of the state, for a period of 
seventeen months or more during the life of a state or professional certifi- 
eate, or for a period of twelve or more months during the life of a first or 
second grade certificate, the applicant shall be entitled to have credited 
on such higher certificate all grades of eighty per cent or above appearing 
on the unexpired certificate and shall not be required to be examined 
- in any studies except the additional ones prescribed for such higher certifi- 
cates and such studies listed upon his unexpired certificate showing a 
grade lower than eighty per cent. 

All applicants seeking a higher grade of certificate as here prescribed 
shall also be subject to the academic requirements prescribed in section 
1094 of this chapter after the dates stipulated therein. 

Amd. Sec. 8, Ch. 131, L. 1923. 


1100. University credits acknowledged. Any applicant for any grade 
certificate who has completed at any of the institutions of the University 
of Montana any branch for such certificate, shall upon filing with the state 
board of educational examiners a statement from the president of said 
institution to that effect, have such grade credited without examination 
on such certificate, provided that such grades may be applied toward 
another certificate of the same or a higher grade only when the applicant 
satisfies the state board of educational examiners that the teaching record 
of the applicant has been successful. 

Amd. Sec. 8, Ch. 131, L. 1923. 


1101. Existing certificates validated. Any person now holding a 
state, professional, a first grade or a second grade certificate, shall be 
permitted to teach thereunder during the life of such certificate. | 

Amd. Sec. 8, Ch. 131, L. 1923. 


1102. Training of teachers, 


1. No discrimination against Montana trained teachers. No certificate 
regulation shall be made requiring higher standards for Montana trained 
teachers than are required of teachers coming into Montana, but who were 
trained elsewhere. 

2. Normal traimng. From and after the passage of this bill no person 
shall be given a regular certificate to teach who has not had at least nine 
weeks of normal training as defined in regulations adopted by the state 
board of educational examiners and approved by the state board of educa- 
tion. 

Amd. Sec. 8, Ch. 131, L. 1923. 
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1103. Principals and high school teachers’ certificates. No person 
shall be employed as a teacher in a high school or as the principal teacher 
of a school of more than three departments who is not the holder of a 
professional certificate, or a Montana state or life certificate, or who is 
not the graduate of some reputable university, college, or normal school 
recognized by the state board of educational examiners. 

Amd. Sec. 8, Ch. 131, L, 1923. 


1104. Types of certificates established for the purpose of articulating 
with neighboring states having similar types of certificates. 

1. Certificating authority. All certificates authorized by this section 
shall be granted or indorsed by the state board of educational examiners 
in accordance with the provisions herein and regulations established in 
conformity herewith. Such regulations shall be formulated by the state 


board of educational examiners and approved by the state board of — 


education before becoming operative. 

2. Essential -features. All essential features of these certificates, 
including academic and professional preparation, duration, jurisdiction, 
terms, and grades and credits (if certificates are granted wholly or in part 
upon the same), shall be placed upon, or attached to and made a part of, 
standard and limited certificates recognized in articulation, or granted 
under the provision of this section. 

3. Examinations. Standard and limited certificates described herein 
may be granted upon examination to candidates who present satisfactory 
evidence of having the minimum academic, professional and other pre- 
requisites therefor, as prescribed by law at the time of taking the examina- 
tion. The subjects in which said candidates shall be examined shall be 
determined by the state board of educational examiners with the approval 
of the state board of education and published from time to time in the 
regulations governing examinations. The state board of educational ex- 
aminers shall have full authority to accept in leu of examinations in 
particular subjects, credits made in standard normal schools, colleges 
and universities accredited by the board, provided the credits are extensive 
enough and the grades high enough to indicate adequate knowledge 
of the subject. When certificates authorized in this section are granted 
upon examination, the questions shall be formulated, the examinations 
held, the papers graded and the certificates issued, or returns made, by the 
state board of educational examiners, or under regulations established by 
said board. The examinations shall be held at the same times and places as 
other Montana teachers’ examinations. 

4. Certificates granted by recognition of credentials. When certificates 
authorized by this section are granted upon the basis of credentials secured 
either within or without the state of Montana, such credentials shall be 
passed upon and evaluated by the state board of educational examiners 
and certificates issued only in conformity with the standards prescribed 
herein. Such credentials may consist of teachers’ certificates from other 
states having standards equivalent to the certificates sought in Montana, 
or graduation diplomas and credits from standard institutions within or 
without the state. Certificates of health, character, American citizenship, 
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success and experience shall be required, and any other data which in the 
judgment of the board, shall be vital in the selection of capable teachers 
upon the basis of credentials presented. The state board of educational 
examiners shall give full credit and recognition to the diplomas and certifi- 
cates meeting these standards and which are issued, or may have been issued 
heretofore, by the state higher educational institutions of Montana. 


5. Suspension or revocation. The certificates prescribed in this section 
shall be subject to suspension or revocation by the authority issuing the 
same on the same conditions and for the same causes as any other teachers’ 
certificates issued in Montana. 

6. Kinds of certificates authorized for the purpose of articulating with 
neighboring states. The kinds of certificates authorized under the provi- 
sions of this section for the purpose of articulating with neighboring states, 
are as follows: 

A. Standard certificates; (1) Standard high school certificates which 
shall be classified as standard two-year, five-year and life high school 
certificates —These certificates shall be valid in grades 7 to 12, inclusive, 
in the publie schools of Montana. Candidates for these certificates must 
be graduates of a four-year accredited high school, or its equivalent, 
and in addition, they must be graduates of an accredited four-year standard 
college or university. A minimum of fifteen semester credits in education 
(general psychology being a prerequisite) is also required of all candidates. 
A course in practice teaching should be included in the credits in educa- 
tion. 

For each type of standard high school certificate the prerequisites shall 
be the same except for the amount of successful teaching experience. The 
holder of the two-year standard high school certificate shall be eligible for 
the five-year high school certificate after teaching successfully for fourteen 
months within the state during the life of the two-year certificate. The 
holder of a five-year standard high school certificate shall be eligible for 
the life standard high school certificate after teaching twenty-eight months 
successfully within the state, fourteen of which shall have been on the 
five-year standard high school certificate. In all cases the state board 
of educational examiners shall determine whether or not the experience has 
been successful. Short term certificates may not be displaced by long term 
certificates when teaching experience has been unsuccessful. Where doubt 
exists the board shall use its discretion in granting or renewing certificates. 
Two-year and five-year standard high school certificates are renewable 
once in the discretion of the state board of educational examiners. 

(2) Standard elementary certificates, which shall be classified as 
standard two-year, five-year and life elementary certificates—These certifi- 
cates shall be valid in grades 1 to 9, inclusive, in the public schools 
of Montana. Candidates for any standard elementary certificates must be 
graduates of a four-year accredited high school, or its equivalent, and, in 
addition, must have had two years of approved academic and professional 
preparation in an accredited institution of higher learning. A minimum 
of fifteen semester credits in education or professional study should be in- 
cluded in the preparation. 
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For each type of standard elementary certificate the prerequisites shall 
be the same except for the amount of successful teaching experience. The 
holder of a two-year standard elementary certificate shall be eligible for 
a five-year standard elementary certificate after teaching successfully for 
fourteen months within the state during the life of the two-year certificate. 
After twenty-eight months of successful teaching experience within the 
state, fourteen months being during the life of the five-year certificate, 
the holder of a five-year standard elementary certificate shall be eligible 
for a life elementary certificate. Standard two-year and five-year elemen- 
tary certificates are renewable once in the discretion of the state board of 
educational examiners. The state board of educational examiners shall 
in all cases determine whether or not experience has been successful and 
shall issue, renew, or withhold certificates according to the success 
or failure of the candidates. 


B. Limited certificates. These certificates shall be granted upon satis- 
factory examination to persons meeting the minimum prerequisites stip- 
ulated in subsections 7 and 8 below of this section. The kinds of limited 
certificates authorized are: 

(a) Second grade, valid in grades 1 to 8 inclusive, of the public schools 
of Montana for a period of two -years. No experience is required. 
Candidates must be graduates of a four-year accredited high school, or 
have its equivalent, and, in addition thereto, have had twelve quarter 
eredits of approved professional training obtained in residence at an 
institution of higher learning accredited by the state board of educational 
examiners. This certificate may be renewed once without examination, 
provided the holder fulfills the minimum prerequisites requirements pre- 
seribed by law and in effect at the time such renewal is made; and provided 
further, that the teaching experience of the candidate has been, in the 
judgment of the state board of educational examiners, successful. 

(b) First grade, valid in grades 1 to 8 inclusive, of the public schools 
of Montana for the period of five years. Candidates for this certificate 
must have had fourteen months of successful teaching experience. This 
certificate is renewable indefinitely provided the candidate meets the 
minimum academic and professional. requirements established by law 
and in effect at the time each renewal is made, and by teaching success- 
fully twenty-one months during the life of the original certificate and each 
renewed certificate. Successful experience shall be determined by the state 
board of educational examiners as in the issuance of other certificates. 

7. General prerequisites established for limited certificates and for 
standard elementary and high school certificates. None of these types of 
certificates shall be granted to any person who does not meet these pre- 
requisites: 

(a) Full citizenship. 

(b) Minimum age of eighteen years. 

(c) Satisfactory evidence of good moral character. 

(d) Certificate of good health from a reputable physician. 


8. Minimum academic and professional prerequisites for the issuance 
of any limited certificates. The minimum academic and professional pre- 
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requisites for the issuance of any limited certificate described herein shall 
be as follows: 

(a) After September 1st, 1923, no limited certificate shall be issued 
to anyone who is not a graduate of a four-year accredited high school, 
or its equivalent, and who does not have in addition thereto, twelve quarter 
eredit hours (eight semester hours) of approved professional training 
acquired in residence at an institution of higher learning accredited by 
the state board of educational examiners. 

(b) After September 1, 1924, candidates for limited certificates must 
be graduates of a four-year accredited high school, or its equivalent, and in 
addition thereto shall have had twenty-four quarter credits of approved 
academic and professional preparation acquired in residence at an ac- 
credited institution of higher learning. 

(ec) After September Ist, 1925, candidates must be graduates of a 
four-year accredited high school, or its equivalent, and have had in addi- 
tion one year of approved academic and professional preparation in resi- 
dence at an accredited institution of higher learning. 

(d) After September Ist, 1926, candidates must be graduates of a 
four-year accredited high school, or its equivalent, and have had two years 


‘of approved academic and professional preparation (at least one-half 


of which shall have been obtained in residence) at an accredited institu- 
tion of higher learning. 

' 9. The holder of any standard certificate shall be eligible to hold any 
supervisory position in third class districts; and shall be eligible for 
administrative and supervisory positions in first and second class dis- 
tricts provided he shall have had the successful teaching experience pre- 
scribed in section 982 of the Revised Codes of Montana, 1921. 

10. Fees and appeal for re-reading of papers. Applicants for standard 
and limited certificates described above, shall pay at the time examinations 
are taken or credentials submitted, the fee fixed for the particular certifi- 
cate sought. Fees for such certificates shall be as follows: 

Second and first grade limited certificates, one dollar ($1) and three 
dollars ($3), respectively ; 

Standard elementary two-year, five-year and life, two dollars ($2), five 
dollars ($5), and ten dollars ($10), respectively ; 

Standard high school two-year, five-year and life, two dollars ($2), five 
dollars (5) and ten dollars ($10), respectively ; 

The fee for re-reading of papers on appeal from any examination papers 
shall be two dollars. 

When application is made for certificate by examination, the fees 
shall be paid to the county superintendent at the time of takine the 
examination, and said fee shall be forwarded by the county superin- 
tendent to the state department of public instruction to be deposited with 
the state treasurer in the state certificate fund. When a certificate is 
sought upon presentation of credentials in lieu of examination, the fee 
shall be paid directly to the state superintendent and the same deposited 
with the state treasurer in the state teachers’ certificate fund. Fees for re- 
reading papers shall be placed in the same fund. No refunds will be 
made to those who fail to pass examinations, or who are lacking in the 


135 


1116, 1116A] PourticaAL Cope. [Part III 


necessary prerequisites, credentials or vital data required by law; nor 


shall any refund be made to persons whose credentials are unsatisfactory — 


for the purpose of securing a certificate by indorsement. Persons failing 
in examination shall have the same right to appeal for re-reading of their 
_ papers as in the case of other Montana certificates and on the same condi- 
tions. 

11. Registration. The holder of either a standard or limited certificate 
shall register the same in the county where he teaches not later than ten 
days after he begins to teach. 

12. Definition of terms. The state board of educational examiners shall 
have full authority to define the terms ‘‘academic’’ ‘‘professional’’ and 
‘‘equivalent’’ in the regulations to be issued in conformity with the pro- 
visions of this section. 


Amd. Sec. 8, Ch. 131, L. 1923, 


CHAPTER 88. 
TEACHERS’ RETIREMENT SALARY FUND. 


1116. Monthly contributions to permanent fund. There shall be de- 
ducted from the salary of every teacher subject to the provisions of this 
act, one dollar ($1) from the compensation paid to such teacher for every 
month, not to exceed, however, nine (9) in any one calendar year, for 
which such teacher receives compensation, and it shall be the duty of the 
clerk of the board of trustees for the school district in which such teacher 
is employed to make said deductions at the time of the payment of such 
teacher’s compensation and at the end of each quarter to draw a warrant 
in favor of the state treasurer for the amounts deducted, and promptly 
forward the same to the state treasurer. The amounts thus deducted shall 
be deposited in the state treasury to the credit of the public school 
teachers’ permanent fund, and shall constitute a part thereof. It further 
shall be the duty of said clerk of the board of trustees to quarterly trans- 
mit to the public school teachers’ retirement salary fund board a list of 
teachers employed in the said school district together with a statement 
of the respective amounts paid by said teachers into the public school 
teachers’ permanent fund for the quarter covered by said report. 


Amd. Sec. 1, Ch. 150, L. 1927. Validity of statute providing for pen- 
sions for teachers, note, 37 A. L. R. 1162. 


For text treatment of this subject see 
vol. 23 Cal. Jur. 123. 


1116A. Penalty for failure of clerk to make deductions or report. 
Any clerk of any board of trustees of any school district or the county 
clerk and recorder of any county within the state of Montana, who fails 
to make the deductions provided for herein, or fails to promptly transmit 
the warrant or warrants covering said deductions to the state treasurer or 
fails to render the quarterly report to the public school teachers’ retire- 
ment salary fund board as provided herein, shall be guilty of a misde- 
meanor and upon conviction thereof, shall be punished by a fine of not 
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less than ten dollars ($10), nor more than one hundred dollars ($100) for 


each violation. 
En. Sec. 2, Ch. 150, L. 1927. 


1117. Condition for obtaining benefits of law. No person shall be 
eligible to receive the benefits of this act, who shall not have paid into said 


public school teachers’ permanent fund the sum of six hundred dollars 


($600) in the manner and form as in this act provided; provided, how- 
ever, that the difference between the amount actually paid by such teacher 
of thirty years’ service and six hundred dollars ($600), may be paid into 
such fund by such teacher at the time of retirement, with the same effect 
as if the full sum of six hundred dollars ($600) had been paid before re- 
tirement in the manner and form provided in this act. 

And provided further that any teacher now receiving the benefits pro- 
vided by this act or who has been placed upon the eligible list and is en- 
titled to the benefits provided by this act, shall be entitled to all the 
benefits of this act, as amended, without any further act or qualifications 
on his or her part; provided that no person shall receive beneficiary funds 


from this act who is receiving from other sources as much as two 


thousand dollars ($2,000) per annum, 
Amd, Sec. 3, Ch. 150, L. 1927. 


1118. Retirement salary fund board— Membership. The superin- 
tendent of public instruction, the treasurer, the attorney general of the 
state of Montana, and two teachers legally qualified and actually engaged 
in classroom teaching in public, state or county schools in the state of 
Montana, and who are contributors to the public school teachers’ per- 
manent fund under section 1116, to be appointed by the governor, shall 
constitute the public school teachers’ retirement salary fund board. The 
term of office of the appointive members of said board shall. be two years, 
except as provided herein, and shall begin on the first day of July, next 
succeeding their appointment; provided that the terms of office of the first 
members appointed shall be one for a period of one year and one for a 
period of two years. In case any vacancy occurs among the appointive 
members of said board, said vacancy shall be filled immediately by the 
governor and the appointee shall serve the balance of the term for which 
the original member was appointed. Members of said board shall receive 
no compensation except their necessary traveling expenses incurred in 
attending meetings of the board, to be paid from the public school teachers’ 
retirement fund upon the certificate of the chairman and secretary of said 
board. 

Amd. Sec. 4, Ch. 150, L. 1927. 


1121. Place of meeting—Additional help, stationery, etc. The said 
public school teachers’ retirement salary fund board shall hold its meet- 
ings at the office of the state superintendent of public instruction. It shall 
be entitled to the use of the offices of the said state superintendent, and 
the board is empowered to employ such additional help and make such 
expenditures for stationery, stamps, etc., as may be necessary for the 
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creation, maintenance, and enforcement of this act, which shall be a legal 
charge against the public school teachers’ retirement salary fund and shall 
be paid therefrom. 


Amd. Sec, 1, Ch. 86, L. 1927, 


1124. Duty of county and state superintendent — Warrants. The 
county superintendent shall report to the state superintendent of public 
instruction, before the fifteenth day of July of each year, the names of 
all persons claiming and the amount that will be required during the cur- 
rent fiscal year to pay the retirement salaries to be paid in such district or 
county, together with a statement of the teachers employed in such district 
or county who are subject to the deductions provided by section 1116, 
and said state superintendent of public instruction shall determine from 
said reports and statements the entire amount required to pay said retire- 
ment salaries during said fiscal year and the entire amount of probable 
revenue to be derived from the source mentioned in section 1113. He shall 
report the amount required to make such payments to the public school 
teachers’ salary fund board, together with a statement of the probable 
revenue to be derived from the -various sources during the fiscal year, 
and thereupon after verifying or correcting same, said board shall notify 
the state treasurer, and by resolution, duly adopted, shall direct him to 
make transfer of the needed amount from the public school teachers’ per- 
manent fund to the public school teachers’ retirement salary fund, pro- 
vided, however, that the board shall not direct a transfer of an amount in 
excess of the amount of probable revenue to be received into the public 
school teachers’ permanent fund during said fiscal year from the sources 
mentioned in section 1118, it being the intention of this act, in the event 
the revenue received into the public school teachers’ permanent fund dur- 
ing the fiscal year is not sufficient to pay those entitled to the benefits 
of this act the full amounts provided in sections 1125 and 1126, that the 
amount of revenue received into the said public school teachers’ permanent 
fund for said fiscal year shall be prorated to those entitled to the benefits 
of this act in proportion to their respective interests for said fiscal year. | 


Amd. Sec. 5, Ch, 150, L. 1927, 


1125. Persons entitled to, and amount of retirement salary. Every 
public, state or county school teacher who shall have attained the age of 
fifty-five years and who shall have served as a legally qualified teacher 
in public, state or county day or evening schools, or partly as such teacher 
and partly as state or county or city superintendent or supervising ex- 
ecutive or educational administrator for at least thirty school years, at 
least fifteen of which shall have been in the schools, as hereinbefore spe- 
cified, of this state, including the last ten years of actual service, unless 
leave of absence shall have been granted by proper school authorities, shall 
be entitled to retirement, no time included in such leave of absence to be 
reckoned as time of service. Upon retirement such teacher shall be 
entitled to receive during life an annual retirement salary of six hundred 
dollars ($600), subject to the provisions and limitations of section 1124, 
payable in installments quarterly by warrants drawn as provided in. this 
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act; provided, the teachers in the service of the state at the time of the 
passage of this act, who shall have served in states other than this, shall, 
at the end of thirty years’ service, the last ten years of which shall be 
in this state as hereinbefore provided, be entitled to the benefits of this 
act. 

Amd. Sec. 6, Ch. 150, L. 1927. 

For text treatment of this subject see vol. 23 Cal. Jur. 123. 


1126. Retirement by reason of bodily or mental infirmity. Any 
legally qualified public, state or county school teacher, who shall have 
served as such or in the capacity of school officer, as hereinbefore specified, 
for at least fifteen school years in the public schools or school offices as 
specified above, of this state, and who shall, by reason of bodily or mental 
infirmity, have become physically or mentally incapacitated for further 
service, shall be entitled to retire, or may, by the board of education, 
school trustees or other school authorities employing such teacher, be com-.: 
pelled to retire. Upon such retirement, voluntary or involuntary, such 
teacher shall be entitled to receive, during the period of such disability, 
an annual retirement salary, which shall bear the same proportion to six 
hundred dollars ($600) as is borne by the number of years of said teacher’s 
time to thirty years, subject, however, to the provisions and limitations 
of section 1124. 


Amd. Sec. 7, Ch. 150, L. 1927. 


1127. Determination of school year for purposes of computation. In 
counting the actual time of service for the purpose of this act, the public 
school teachers’ retirement salary fund board shall determine what con- 
stitutes a school year; provided, that no eredit upon the requisite thirty 
years’ service contemplated by this act, shall be allowed for more than one 
school year’s service during any calendar year. 


Amd, Sec. 8, Ch. 150, L. 1927, 


CHAPTER 94. 
SCHOOLHOUSE SITES AND CONSTRUCTION, 


1173. Selection. 
Cited in State ex rel. Hessler v. District Court, 64 Mont. 296, 300, 209 Pace. 1052, 


CHAPTER 96, 
TEXT-BOOKS. 


1189. Meetings of commission. The state text-book commission shall 
meet in the state capitol in the city of Helena, on the second Monday in 
December, 1926, and every second year thereafter, and the president of 
said commission shall call a meeting thereof on the third Saturday of 
September, 1926, and every second year thereafter for the purpose of con- 
sidering in what subjects, if any, as hereinafter provided text-books shall 
be changed, and expiring contracts extended; provided, that changes shall 
not be made in the text-books of more than three subjects at any meeting. 
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He must also upon ten days’ written notice to the members to be given 
by the secretary, call a meeting of the commission at any time to receive 
proposals and to enter into contracts with publishers for supplying text- 
books whenever contracts for certain books heretofore entered into become 
terminated by rescission or otherwise cease to be in full force and effect, 
and to adopt additional supplementary books whenever it is deemed for 
the best interests of the schools of the state. Said text-book commission 
may adjourn from day to day until it shall have made adoptions as pro- 
vided for in this chapter. The session of said commission shall not con- 
tinue beyond six actual days, and nothing herein contained shall be so 
construed as to have any reference to the provisions of this act relating to 
school libraries. 


Amd. Sec. 1, Ch. 25, L, 1925, 


1190. Contracts for supplying text-books. Beginning with October 1, 
1926, and every second year thereafter, the superintendent of public 
instruction shall, if any changes have been recommended, advertise for five 
days in two daily newspapers in this state, giving notice that the text- 
book commission will meet, as herein provided, and that it will receive 
sealed proposals up to twelve o’clock noon, of said second Monday in 
December next following, for supplying the state of Montana with such 
basal and supplementary text-books as the commission has considered 
desirable to be changed, for use in all the puble schools of said state, 
for a period of six years from and after the first day in September, 1927; 
and all contracts under this act shall further provide that they may 
be extended after their expiration at the option of the commission, and 
at not to exceed the schedule of prices agreed upon therein; and the 
contracts in existence at the time of the passage of this act may be extended 
after expiration for not to exceed four years, at the option of the 
commission and not to exceed the schedule of prices agreed upon therein. 
The commission shall make contracts for text-books in the following 
branches, to wit: Reading, spelling, writing, arithmetic, geography (ele- 
mentary and advanced), language and grammar, physiology and hygiene, 
civil government (state and national), history of the United States (ele- 
mentary and advanced) and elementary agriculture. 

Said commission is hereby empowered to adopt such other text-books 
supplementary to the basal text-books above referred to as it may deem 
advisable. But no supplementary text-books shall be used in any of the 
schools in this state except in connection with and supplementary to the 
basal text-books adopted by the said state text-book commission as pro- 
vided in this act. Said sealed proposals shall be addressed to the echair- 
man of the state text-book commission, Helena, Montana, and shall be 
indorsed ‘‘Sealed proposals for supplying text-books for usé in the state 
of Montana.’’ Said proposals shall state the net wholesale price at which 
the publishers whose books may be adopted by the state text-book commis- 
sion, will agree to deliver the same in the city of Chicago, Illinois, f. 0. b. to 
merchants in Montana, or to school districts purchasing same or f. o. b. 
text-book depositories in Montana. They shall also state the introductory 
price without exchange, and the exchange price for new books adopted in 
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exchange for the old books in the hands of the pupils, and for the new 
books in the hands of the districts or dealers, which may be displaced, 
gerade for grade; provided that when pupils own their books they may 
exchange one of a lower grade for one of a higher; and shall further state 
the retail price at which they will keep all the text-books so adopted on 
sale uniformly in at least one place in each county throughout the state. 
Whenever any contract shall be terminated by rescission, or shall other- 
wise cease to be in force and effect, the state text-book commission shall, 
within ten days after the termination of such contracts, advertise in the 
same manner and for the same length of time as elsewhere mentioned in 
this section for proposals to furnish text-books on the same subjects as 
those embraced within such contract for the same length of time, and bids 
shall be received in the same manner as hereinbefore provided. The pub- 
lishers contracting and agreeing to supply text-books for use in the state 
of Montana under the provisions of this act, shall cause to be prepared 
a special map and special supplement descriptive of Montana for the 
geography adopted by said commission. They shall also cause to be: pre- 
pared a special supplement for Montana for the civil government adopted, 
which supplement shall contain not less than one hundred pages. They 
shall further agree to maintain the mechanical excellence of the books 
adopted by said commission fully equal to the samples submitted in bind- 
ing, quality of paper, and other essential features. 


Amd. Sec, 2, Ch. 25, L. 1925. 
For text treatment of this subject see vol. 23 Cal. Jur. 123. 


1198. Free text-books to be provided. 
Cited in Mills v. Stewart, 76 Mont. 429, 443, 247 Pac. 332. 


1199. Estimate and levy of tax for free text-books. For the purpose 
of raising money to pay for free text-books, it shall be the duty of the 
trustees of each school district, on or before the first day of July of each 
year, to certify to the county commissioners of the county wherein said 
school district is located, an estimate of the amount of money required to 
provide said free text-books for the ensuing school year; thereupon, in 
ease the money received from the general fund of the district be insuffi- 
cient for said purpose, said board of county commissioners shall levy a 
special tax upon the taxable property of said district for the purpose of 
providing said free text-books; said tax shall be collected in the same 
manner and at the same time as other taxes are collected, provided, how- 
ever, that no greater levy shall be made than is sufficient to raise an 
amount not in excess of three dollars and fifty cents (per pupil) and that 
such total amount be based upon the average number of pupils attending 
school for the preceding school year. 

Amd. Sec. 1, Ch. 88, L. 1925. 
Free text-books, note, 17 A. L. B. 299. 
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CHAPTER 97. 
FINANCE. 


1201.1. State common school equalization fund. That the ‘‘inheritance 
tax fund’’ provided for by section 23 of chapter 65 Session Laws of the 
Eighteenth Legislative Assembly; all moneys acquired from the sources 
referred to in sections 1211 and 1212 Revised Codes of Montana of 1921 as 
amended by chapter 104 Session Laws of the Eighteenth Legislative As- 
sembly, being moneys received by the state of Montana from the treasurer 
of the United States under the provisions of the act of congress of Feb- 
ruary 25, 1920; being federal oil and gas royalties; all moneys acquired 
from the oil license tax and credited to the common school interest and 
income fund under the provisions of sections 2398 and 2399 Revised Codes 
of Montana of 1921 as amended by chapter 67 Session Laws of the Hight- 
eenth Legislative Assembly; and all moneys acquired from the provisions 
of Initiative Measure No. 28, known as the metal mines tax, and allotted 
to the common school interest and income fund under section 12 of said 
Initiative Measure No. 28, be, and the same hereby are transferred to a 
fund to be known as the state common school equalization fund, and the 
state auditor and state treasurer are hereby directed to set up such fund 
on their respective books and transfer thereto all moneys now in, or here- 
after received for the credit of the several funds above enumerated. 


En. Sec. 1, Ch. 119, L. 1927. 


1201.2. Common school equalization board. The state board of educa- 
tion is hereby declared to be the common school equalization board to 
administer and distribute said state common school equalization fund in 
the manner and with the powers and duties in this act provided. 


En. Sec. 2, Ch. 119, L. 1927. 


1201.3. Equalization of educational program. The state board of 
education, at its meetings to be held in the months of July and December 
in each year, shall determine the minimum educational program which shall 
be equalized, and in determining such educational program shall consider 
the following factors, viz.: the minimum length of school term, the 
minimum school tax levy, the assessed maximum valuation per child in 
average daily attendance, the minimum enrollment and such other factors 
as said board may determine to be necessary for the purpose of carrying 
out the provisions of this act; provided, that aid from such state common 
school equalization fund may be given to school districts with certain low 
enrollment, in case children belonging thereto are placed in school in 
other districts, and in case such districts meet all other requirements fixed 
and determined by said board as conditions for such state aid. The state 
board of education, acting as such common school equalization board shall 
have the power to require such reports from county superintendents of 
schools, county treasurers, and school trustees as it may deem necessary 
and shall provide rules and regulations for the purpose of carrying out the 
provisions of this act and providing, as nearly as possible and as far as 
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the said fund will allow, nine months schooling each year for every child 
in the common schools of this state. 


En. Sec. 3, Ch. 119, L. 1927. 


1201.4. Distribution of funds. The state board of education, acting 
as such common school equalization board, shall at the meeting above 
provided for certify to the state auditor and state treasurer the dis- 
tribution of the funds available in the state common school equalization 
fund, and the state auditor shall thereupon draw his warrant and the state 
treasurer shall pay the same to the several school districts so certified by 


said board. 
En. Sec. 4, Ch. 119, L. 1927. 


1205. Purposes for which money may be used. 


This section, providing that where 
school funds are illegally expended by 
authority of the board of trustees, a tax- 
paying elector may bring suit against the 
members thereof who consented to the 
payment, to make restitution for the 
benefit of the district, affords the plain- 
tiff a plain, speedy and adequate remedy 
at law, and injunction does not lie to 
restrain payment of an alleged illegal 
claim, unless the trustees or those as- 


senting to payment are insolvent, in 
which event the complaint must allege 
their insolvency. State ex rel. Stephens 
leah et al., 67 Mont. 324, 215 Pae. 


Cited in Gregg v. Bayers, 73 Mont. 
165, 168, 235 Pac. 337; Stange v. Esval 
et al., 67 Mont. 301; 307, 215 Pace. 807. 


Power to require construction or repair 
of school buildings, note, 1 A. L. R. 1559. 


1211. Manner of apportionment and distribution. All sums of money 
derived from any and all bonuses, royalties, and rentals paid into the 
treasury of the United States on account of any permits or leases granted 
by the government of the United States as provided by the act of Congress 
of February 25, 1920, and paid by the secretary of the treasury of the 
United States to the state of Montana, shall, within thirty days after 
being received by the state of Montana, be apportioned and distributed by 
the state treasurer as follows: One-half thereof shall be deposited to the 
credit of the state highway fund, and the other one-half thereof shall be 
apportioned between and distributed and paid over to the several counties 
of the state in proportion to the total number of teaching positions, in 
which teachers were employed for a period of at least four months, in 
each county during the school year ending June 30th immediately pre- 
ceeding, as shown by the statements and certificates of the county super- 
intendents of schools filed with the state treasurer for such school year, 
and such state treasurer must, at the time of making such apportionment 
and distribution notify the county superintendent of schools of each of 
the several counties of the amount so apportioned and distributed to each 
eounty. Within ten days after receiving such notice from the state treas- 
urer each county superintendent of schools must apportion the amount 
received and paid over to his county by the state treasurer in the following 
manner, to wit: (a) Sixty per centum (60%) thereof shall be apportioned 
between and among the several school districts, district high schools and 
county high schools in proportion to the total numberof teaching posi- 
tions, in which teachers were employed for at least four months during 
the last preceding school year for which a statement and certificate was 
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filed with the state treasurer by the county superintendent of schools in 
each such school district, district high and county high school; (b) thirty- 
five per centum (35%) thereof shall be apportioned between and among the 
several school districts, district high and county high schools in proportion 
to the aggregate number of days’ attendance of ail eligible pupils who 
attended for a period of not less than six weeks during the aforesaid school 
year in each district school, district high and county high school; (¢) five 
per centum (5%) thereof shall be apportioned between and among the dis- 
trict high schools and county high school in proportion to the number of 
years of accredited high school work during the aforesaid school year in 
each such district high and county high school. Immediately after making 
such apportionment the county superintendent of schools must make and 
file with the county treasurer a statement and certificate showing the total 
amount apportioned to each school district, district high and county high 
school, and the county treasurer must, on receiving such statement and 
certificate, immediately credit the general fund of each school district, dis- 
trict high and county high school with the amount to which each is en- 
titled as shown by such statement and certificate, and such amounts shall 
be expended for the same purpose for which other moneys deposited to the 
credit of such funds may be expended, and for no other purpose. 
Amd. Sec, 1, Ch. 104, L. 1923. 


1212. Statement by county superintendent. The county superintendent 
of schools of each county in the state must, between the fifteenth day of 
August and the first day of September, in each year, make and file with 
the state treasurer a statement and certificate showing the total number of 
teaching positions, in which teachers were employed for a period of at 
least four months, during the school year ending June 30th immediately 
preceding, in all of the public schools in such econnty, including kinder- 
garten, primary, grade, district high and county schools, provided, however, 
that if during such school year, or after the close thereof and before the 
making of such statement and certificate, any portion of a county has been 
detached therefrom and added to another county, or detached therefrom 
and included in a new county, the number of teaching positions within 
the portion of such county so detached shall not be included in the state- 
ment and certificate of the county superintendent of schools of the county 
to which the same is attached, or in the statement and certificate of the 
county superintendent of schools of the new county. 

Amd. Sec. 1, Ch. 104, L. 1923. 


1213. Duties of county treasurer. 


The effect of the provision of this general. one which, however, must be 
section requiring the county treasurer kept in a special account for school pur- 
to keep school moneys as a “special poses. State v. McGraw, 74 Mont. 152, 
deposit”? is not to make the county a 240 Pac. 812. 
bailee thereof in the sense of a deposit 
for their safekeeping, they to be re- For text treatment of this subject see 
turned to the school district when called vol. 23 Cal. Jur. 74. 
for, but is to constitute the deposit a 


1215. County clerk to report valuation of school districts. The 
county assessor of each county in the state must, at the time of delivering 
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the completed assessment-book to the county clerk of his county, as re- 
quired by section 2052, also deliver to such county clerk a statement show- 
ing separately, for each school district in his county, the total full and true 
value of each and every class of property as the same appears in such 
completed assessment-book. 

The county clerk of each county in the state must, each year and 
within ten (10) days after receiving from the state board of equalization 
the assessments of all property in his county made by such state board of 
equalization for such year, make out a report, in duplicate, showing for 
each school district in his county the following: (a). The total full and 
true value of all taxable property therein as shown on the assessment-book 
for such year; (b). The total basis for taxation (being the total percentage 
of value, or amount on which taxes are to be computed) of all taxable 
property therein for such year. One of such copies must be, within such 
time, delivered by the county clerk to the county superintendent of schools 
of the county, and the other thereof delivered to the board of county com- 
missioners if in session, and if not in session, then to such board at the 
first session thereof held thereafter. 

In the ease of a joint school district the county clerk must at the 
same time make copies of so much of such report as relates to such joint 
school district, and must, at the time of delivering such report to the 
county superintendent of schools of this county, transmit one of such copies 
to the county superintendent of schools and one thereof to the board of 
county commissioners of each other county in which any part of the joint 
school district is situated. 

Amd. Sec. 1, Ch. 14, L. 1923; Amd. Sec. 1, Ch. 62, L. 1925. 


CHAPTER 98. 
EXTRA TAXATION FOR SCHOOL PURPOSES. 


1219. District school taxes in excess of ten mills—Election. When- 
ever the board of trustees of any school district shall deem it necessary 
to raise money by taxation in excess of the ten mill levy now allowed by 
law for the purpose of maintaining the schools of said district, or building, 
altering, repairing, or enlarging any schoolhouse or houses of said district, 
for furnishing additional school facilities for said district, for building 
and equipping heating or other plants for said district, or for any other 
purposes necessary for the proper operation and maintenance of the 
schools in said district, it shall, submit the question of such additional levy 
to the legal voters of said district, who are tax-paying freeholders therein, 
either at the regular annual election held in said district, or at a special 
election called for that purpose by the board of trustees of said district, 
provided, that in all school districts of the third class such question may 
be submitted to the legal voters of said district, who are taxpayers therein. 

Amd. Sec. 1, Ch. 120, L. 1925. 


1223. Challenging voters — Oath of elector — False swearing. Any 
person offering to vote may be challenged by any elector of the district, 
and the judges must thereupon administer to the papida challenged an 
oath or affirmation, in substance as follows: 
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1224, 1224.1] PouiticaL Cops. [Part III 


‘‘You do solemnly swear (or affirm) that you are a citizen of the 
United States; that you are twenty-one years of age; that you have re- 
sided in this state one year and in this school district thirty days next 
preceding this election; that you are a taxpaying freeholder on the last 
assessment-roll from this school district; and that you have not voted this 
day. So help you God.’’ 

In all districts of the third class, in administering said oath or affirma- 
tion, the judges must substitute the word ‘‘taxpayer’’ for the words ‘‘tax- 
paying freeholder.’’ Said oath shall be reduced to writing and signed by 
the person challenged and sworn to before one of the judges of election. 
Said oath or affirmation shall be returned with the ballots cast at such elec- 
tion. If the voter takes oath or affirmation, his vote must be received; 
otherwise, it will be rejected. Any person who shall swear falsely before 
any such judge of election shall be guilty of perjury, and shall be punished 
accordingly. 

Amd. Sec, 2, Ch. 120, L. 1925. 


CHAPTER 99, 
BONDS. 


1224, Issuance of bonds—Submission of question to electors—Limit. 


Rep. Sec, 34, Ch. 147, L. 1927. as chapter 76, L. 1913, page 285, in 
This and following sections relating Keeler Bros. v. School Dist. No. 3, 62 
to issuance of school bonds were cited Mont. 356, 361, 205 Pac. 217. 


1224.1. Boards of trustees of school districts may issue coupon bonds 
for certain purposes. The board of trustees of any school district within 
this state is hereby vested with the power and authority to issue and 
negotiate coupon bonds on the credit of the school district for any one or 
more of the following purposes: 

(a). For the purpose of building, enlarging, altering, repairing, or 
acquiring by purchase one or more schoolhouses in said district; furnish- 
ing and equipping the same, and purchasing the necessary lands therefor. 

(b). For the purpose of constructing or acquiring by purchasing one 
or more teacherages in said district, furnishing and equipping the same, 
and purchasing the necessary lands therefor. 

(c). For the purpose of constructing or acquiring by purchasing one 
or more dormitories in said district, furnishing and equipping the same, 
and purchasing the necessary lands therefor. 

(d). For the purpose of constructing or acquiring by purchasing one 
or more gymnasiums in said district, furnishing and equipping the same, 
and purchasing the necessary lands therefor. 

(e). For the purpose of securing a water supply for the use of one 
or more of the schools of the district. 

(f). For the purpose of providing the necessary funds to pay the in- 
debtedness duly apportioned to the school district upon its creation from 
territory formerly belonging to another district or districts, and repre- 
sented by outstanding warrants or otherwise, or upon its separation from 
another district or districts, or upon the re-arrangement of the boundary 
line or lines between such district and another district or districts. 
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(g). For the purpose of providing the necessary funds to pay and 
redeem optional or redeemable bonds when it is deemed to be for the best 
interests of the school district to issue refunding bonds, or for the purpose 
of providing the necessary funds to pay and redeem matured or maturing 
bonds when there are not sufficient funds available for the payment and 
redemption thereof. 

En. Sec. 1, Ch. 147, L. 1927. 
For text treatment of this subject see vol. 23 Cal. Jur. 54 et seq. 


12242. Limitations on amount of issue. The maximum amount for 
which any school district shall be allowed to become indebted by the issu- 
ance of bonds, or otherwise, including all indebtedness represented by out- - 
standing warrants and outstanding bonds of previous issues, or unpaid 
balances thereon, is hereby fixed at three per centum (3%) of the value 
of the taxable property therein to be ascertained by the last completed 
assessment for state, county and school taxes previous to the incurring 
of such indebtedness. The words ‘‘value of the taxable property therein’’ 
as used herein shall be given the same meaning and construction and are 
used in the same sense as in section six of article thirteen of the state 
constitution. All bonds issued in excess of such amount shall be null and 
void. 

Whenever bonds are issued for the purpose of paying the redeeming 
bonds previously issued, or any unpaid balance thereon, all sinking and 
interest funds applicable toward the payment of such bonds shall be 
applied to such purpose and the refunding bond issue shall be. decreased 
accordingly. 

En. Sec. 2, Ch. 147, L. 1927. 


1224.3. What forms of bonds may be issued. All bonds hereafter 
issued by any school district in this state shall be amortization bonds, if 
bonds in this form can be sold and disposed of at a reasonable rate of 
interest. If amortization bonds cannot be sold and disposed of at a rea- 
sonable rate of interest advantageous to the people for whose benefit the 
same are issued, then in such case serial bonds may be issued in place of 
amortization bonds. 

The term ‘‘amortization bonds,’’ as used in this act, is hereby defined 
as meaning that form of bonds on which a part of the principal is required 
to be paid each time interest becomes due and payable, which part pay- 
ment on the principal increases at each succeeding installment in the same 
amount that the interest payment decreases, so that the combined amount 
due on principal and interest on each succeeding due date remains the same 
until the bonds are fully paid; provided, however, that the final payment 
may vary in amount from the other payments to the extent resulting from 
disregarding fractional cents in the other payments. 

The term ‘‘serial bonds,’’ as used in this act, is hereby defined as 
being a bond issue payable in equal annual installments, one installment, 
consisting of one or more bonds, becoming due and payable each year, the 
amount to be paid and redeemed each year being determined by dividing 
the total amount of the bonds to be issued by the total number of years 
the issue is to run; provided, however, that the installment becoming due 
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and payable the last year may vary in amount from the others to the — 


extent resulting from fixing the amount of each bond of the other install- 
ments at the nearest practical multiples of ten dollars ($10). 


En. Sec. 3, Ch. 147, L. 1927. 


1224.4. Term of issue, redemption and interest. No school district 
bonds shall be issued for a longer period than twenty (20) years, and shall 
be redeemable five (5) years from date of issuance, and on any interest 
due date thereafter, and such redemption right must be stated on the face 
of each bond; providing that bonds issued to refund or redeem any out- 
standing bonds shall not be issued for any period in excess of ten (10) 
years. The interest shall not exceed six per centum (6%) per annum, and 
shall be payable semi-annually. 


En, Sec. 4, Ch. 147, L. 1927. 


1224.5. Dates of issue and payments. In order that the dates of pay- 
ment of installments on school district bond issues may coincide as nearly 
as possible with the heaviest tax collections, all school district bonds shall 
preferably bear the date of some day in June or December, and for this 
reason the bonds may be dated back from the time of the actual sale 
thereof not exceeding five (5) months, but no interest shall be charged on 
these bonds before they have been delivered to the purchaser and payment 
made therefor; interest accrued on bonds according to their terms at the 
time of delivery shall either be refunded by the purchaser or deducted 
from the ‘first interest payments falling due. The failure to date such 
bonds in June or December shall not in any way affect their validity. 


En. Sec. 5, Ch. 147, L. 1927. 


1224.6. Certain bonds may be issued without holding an election. 
Bonds issued for the purpose of providing the necessary funds to pay in- 
debtedness to another district, or districts, and bonds issued for the pur- 
pose of providing necessary funds to pay and redeem outstanding bonds 
which were issued prior to March Ist, 1924, as authorized in subdivisions 
“‘f’? and ‘‘g’’ of section one of this act, may be issued without submitting 
the question of so doing at an election. In order to issue bonds for such 
purposes it shall only be necessary for the board of school trustees, at a 
regular or duly called special meeting of the board, to pass and adopt 
a resolution setting forth the facts in regard to the indebtedness to be paid 
or the bonds to be refunded, showing the reasons for issuing new bonds 
and fixing and determining the details of such new bonds, and then to 
give notice of the sale of such new bonds in the same manner that notice 
is required to be given of the sale of bonds authorized at a school election. 


En. Sec. 6, Ch. 147, L. 1927. 


1224.7. Exchange of other forms of bonds for amortization bonds. 
Subject to the approval of the state board of land commissioners, the board 
of trustees of any school district in this state is hereby vested with the power 
and authority to issue amortization bonds for the purpose of refunding 
any outstanding bonds of such school district held by the state of Montana 
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and which were not issued either as amortization or serial bonds, whether 
such outstanding bonds are due or not, and to exchange the same for such 
outstanding bonds. Such amortization bonds shall conform in all respects 
to the definition of amortization bonds as set forth in this act, and shall 
bear interest at such rate as may be agreed upon between the board of 
school trustees and the state board of land commissioners, but such rate 
of interest shall not be less than the interest rate on the old bonds and 
shall in no case exceed six per centum (6%) per annum. Such amortiza- 
tion bonds may be issued and exchanged for such outstanding bonds with- 
out submitting the question if issuing the same to an election, and it shall 
not be necessary to publish any notice of sale of such bonds. This section 
shall not be so construed as to deprive boards of school trustees of the 
right to issue and sell refunding bonds by the ordinary procedure and 
advertise the sale thereof as provided in this act. 


En. Sec. 7, Ch. 147, L. 1927. 


1224.8. Petition and election required for bond issues for other pur- 
poses. School district bonds for any other purpose than those stated in 
sections six and seven of this act, shall not be issued unless authorized 
at a duly called election at which the question of issuing such bonds was 
submitted to the electors of the school district; and no such election shall 
be called unless there has been presented to the board of trustees a petition 
asking that such election be held and such question be submitted, signed 
by not less than twenty per centum (20%) of the qualified registered 
electors residing within the school district, who are taxpayers upon prop- 
erty therein and whose names appear on the last completed assessment-roll 
for state, county and school district taxes. 


En. Sec. 8, Ch. 147, L. 1927. 


1224.9. Form, contents and proof or petition. The petition for the 
calling of an election to vote upon the question of issuing school district 
bonds shall plainly state the purpose of the proposed bond issue and shall 
estimate the amount of bonds necessary to be issued for such purpose or 
purposes. When the bonds sought to be issued are for two or more pur- 
poses, the amount to be issued for each single purpose shall be separately 
estimated in the petition. It may be in the form of one single petition or 
consist of more than one petition, all being identical in form and fastened 
together, after being circulated and signed, so as to form one petition 
before being delivered to the county clerk as hereinafter provided. The 
school district clerk or any one or more qualified electors of the school 
district may circulate the petition or petitions, and the clerk or each 
elector circulating such petition shall subscribe or attach to each of the 
petitions, circulated by him, an affidavit to the effect that the signatures 
are genuine and that the signers knew the contents thereof at the time 
of signing the same. The completed petition, before being presented to the 
board of school trustees, shall be delivered to the county clerk and recorder 
of the county in which the school district is situated, who shall examine 
the same and shall indorse thereon or attach thereto his certificate, which 
certificate shall set forth: 
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(a). The total number of persons who are registered electors and tax- 
payers upon property within the school district whose names appear 
on the last completed assessment-roll for state, county and school district 
taxes. 

(b). Which and how many of the persons whose names are sub- 
scribed to the petition are possessed of all-of these qualifications. 

(c). Whether such qualified signers constitute more or less than 
twenty per centum (20%) of such registered electors and taxpayers within 
the district. 

The county clerk and recorder shall promptly deliver or transmit such 
petition, with his certificate indorsed thereon or attached thereto, to the 
clerk of the board of school trustees of such district. 


En. Sec. 9, Ch. 147, L. 1927. 


1224.10. Meeting of board of trustees to consider petition and calling 
of election. Upon such petition being received by the clerk of the school 
district, a meeting of the board of trustees shall be called to consider the 
same. The board of trustees shall be the judges of the sufficiency of the 
petition and the findings of such board shall be conclusive against the 
school district and in favor of the innocent holder of bonds issued pursuant 
to the election called and held by reason of the presentation of such peti- 
tion. If it is found that the petition is in proper form and bears the 
requisite number of signatures, the board shall pass and adopt a resolution 
which shall recite the essential facts in regard to the petition and its 
presentation, fix the exact amount of bonds proposed to be issued, which 
may be more or less than the amount estimated in the petition, determine 
the number of years through which the bonds are to be paid, not to exceed 
twenty (20) years, fix the date of election, which shall not be less than 
twenty (20) days, nor more than thirty (80) days after the date of the 
passage and adoption of such resolution, appoint three electors of the dis- 
trict who are qualified to vote at such election to act as judges of election, 
and direct the clerk to give notice of such election. The notice of election 
shall designate some certain schoolhouse in said school district and be in 
substantially the following form: 


‘‘Notice of School District Bond Election. 


Notice is hereby given by the undersigned clerk of School District 
NO tees d OL ee sey a Allan 4 omelette county, state of Montana, that 
pursuant to a certain resolution duly adopted at a meeting of the board 
of trustees of the said school district held on the .... day of ............ 
A. D., 19...., an election of the registered heated electors of Schom 
District No. AM ei a OF ait tlalitede ay a county, state of Montana, 
who are taxpayers therein and whose names appear in the last completed 
assessment-roll for state, county and school district taxes prior to the hold- 
ing of such election, will be held on the ........ Caer OF mech innate, ame 
ean Bates bo Bots pee me A Yet for the purpose of voting ae 
the question of whether or not the board of school trustees shall be author- 
ized to issue and sell bonds of said school district in the amount of 
Sal fatal Se MMM NAS dollars ($........), bearing interest at a rate not 
exceeding six per centum (6%) per annum, payable semi-annually, for the 
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parpose OF 184, LHe Sela Vt (lrere*state’ purposey ey Pl. ire. os 
The bonds to be issued will be either amortization or serial bonds, and 
amortization bonds will be the first choice of the board of trustees. The 
bonds to be issued, whether amortization or serial bonds, will be payable 


in installments over a period of ........ (state’number) 0. 2 years, 
and redeemable in full five (5) years from the date of issue. 

The polls will be open from ........ obo TI TR M. and until 
ae ia O7clOSK PUR Ah M. of the said day. 

Dated and posted this ........ Cay HORI WIE. SER TAN MTT Oe, Papp: tagel 
OSS 

LOO A EU a OE ON DR ; 

Clerk of School District No. ........ i OE ‘os 6 Mn! aie a Re Maa RL County, 


State of Montana.’’ 


If the bonds proposed to be issued are for more than one purpose, 
then each purpose shall be separately stated in the notice together with 
the proposed amount of bonds therefor. 

The school district clerk shall, not less than fifteen (15) days before 
the day specified for such election, post notice of such election in not less 
than three (3) public places within the district, and in incorporated 
cities and towns at least one (1) notice must be posted at each voting place 
designated for such election. 

In school districts of the first class the board of trustees must also 
cause the notice to be published once a week for two (2) successive weeks 
in some newspaper of general circulation in the district, if one be published 
therein, in addition to such posting. 


En, Sec. 10, Ch. 147, L. 1927. 


1224.11. Preparation of ballots. The school district clerk shall cause 
ballots to be prepared for all such bond elections, and whenever bonds 
for more than one purpose are to be voted upon at the same election, 
separate ballots shall be prepared for each purpose. All such ballots shall 
be substantially in the following form: 


Official Ballot. 
School District Bond Election. 


Instructions to Voters: Make an X or similar mark in the vacant 
square before the words ‘‘Bonds—Yes’’ if you wish to vote for the 
bond issue; if you are opposed to the bond issue make an X or similar 
mark in the square before the words ‘‘Bonds—No.”’ 

Shall the board of trustees be authorized to issue and sell bonds of 
this school district in the amount of ........ COlar a (set's nis s. ) bearing 
interest at a rate not exceeding six per centum (6%) per annum, payable, 
semi-annually during a period not exceeding ........ years, redeemable 
Piraiy time alter five’ years, forthe’ purpose ons. ee aes 
(here state the purpose the same way as in the notice of election). 

[ ] Bonds—Yes. 
is} Bonds—No. 


En. Sec. 11, Ch. 147, L. 1927. 
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1224.12. Who entitled to vote — List of electors and poll books. In 
all school district bond elections hereafter held only qualified registered 
electors residing within the district who are taxpayers upon property 
therein and whose names appear upon the last completed assessment-roll 
for state, county and school. district taxes, shall have the right to vote. 
Upon the adoption of the resolution calling for the election, the clerk of 
the school district shall notify the county clerk of the date on which the 
election is to be held, and qualified persons shall be allowed to register 
for such election up till noon of the fifteenth (15th) day prior to the date 
thereof. At that time the registration books shall be closed for such elec- 
tion, but it shall not be necessary to give any notice of such closing of 
the registration books. 

After the closing of the registration books for such election the county 
elerk shall promptly prepare lists of the registered electors of such district 
who are taxpayers upon property therein and whose names appear on the 
last completed assessment-roll for state, county and school district taxes, 
and who are entitled to vote at such election, and shall prepare poll books 
for such election, as provided in section 568 of the Revised Codes of Mon- 
tana of 1921, and deliver the same to the school district clerk who shall 
deliver the same to the judge prior to the opening of the polls. In school 
districts of the first class it shall be the duty of the school district clerk to 
post such lists in five (5) public and conspicuous places within the district 
at least ten (10) days prior to the date of election. It shall not be neces- 
sary to post such lists in districts of the second and third class. A charge 
of five cents per name for the use and benefit of the county shall be made 
by the county clerk for preparing such lists and poll books. 


En. Sec. 12, Ch. 147, L. 1927. 


1224.13. Conduct of election. The bond election shall be conducted 
in the manner prescribed for the election of school trustees and returns 
shall be made and canvassed in a similar manner. 


En. Sec. 18, Ch. 147, L. 1927. 


1224.14. Percentage of electors required to authorize bond issue. In 
all school district bond elections a majority of the votes cast shall be 
sufficient to approve and adopt the bond proposition and authorize the 
issuance of the bonds. 


En. Sec. 14, Ch. 147, L. 1927. 


1224.15. Meeting of board of trustees to canvass election returns— 
Resolution for bond issue. If such election shall authorize the issuance of 
such bonds, the board of trustees shall within sixty (60) days from the 
date of such election pass and adopt a resolution providing for the issue 
of the bonds; provided that such bonds may be issued in one or more 
series or installments as the board may in such resolution direct. This 
resolution shall recite the amount of bonds to be issued, the maximum rate 
of interest, the purpose of the issue, the date they shall bear, and the 
period of time through which they shall be paid, and providing the manner 
of execution of same. It shall provide for giving preference to amortiza- 
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tion bonds, but shall fix the denomination of serial bonds in ease it shall 
be found necessary to issue bonds in that form, and shall direct the clerk 
to give notice of the sale of the bonds. 


En. Sec. 15, Ch. 147, L. 1927. 


1224.16. Form of notice. The notice of sale shall state the purpose 
or purposes for which the bonds are to be issued and the amount proposed 
to be issued for each purpose and shall be substantially in the following 
form: 

“Notice of Sale of School District Bonds. 
Notice is hereby given by the board of trustees of School District 


Bailes ecipen si of 4 “1 RRR county, state of Montana, that the 
said board of trustees will on the ........ GAY, 05) aia slacaiimapbata aie 4 Hb has ahin'y 
Br.the, hour Of...» «jos OCMC  a eee ie a Me ee cus atie atari Rael cacao. , In 


the said school district, sell to the highest and best bidder for cash, either 
amortization or serial bonds of the said school district in the total amount 
BEN on. pS vay <n ayece ls dollars (Rev asta s 1. TOF, Lhe, PUTPORe: Ofp eer lhe ee ete cekl ae 


Amortization bonds will be the first choice and serial bonds will be 
the second choice of the said school board. 

If amortization bonds are sold and issued, the entire issue may be put 
into one single bond or divided into several bonds, as the said board of 
trustees may determine upon at the time of sale, both principal and in- 
terest to be payable in semi-annual installments during a period of ........ 
years from the date of issue. 

If serial bonds are issued and sold they will be in the amount of 


mt htt oA. ». teeod dollars ($........) each, except the last bond which 
awildebe finy thexamoun ty Of) (o/s, sce sertepd oe wt ows! s dollars, :A$. shat. ag ) the sum 
ere nls: Guilt sptti Aollarsirn LBursier adio.e ) of the said serial bonds will 
become payable on the ........ dam hObieatid aes deter ylddie ty andnd 


like amount on the same day each year thereafter until all of such bonds 
are paid, except that the last installment will be in the amount of 


Be ttc bro's fe dollarsa(Sint. $f tes de 

The said bonds, whether amortization or serial bonds, will bear date 
BEM IISE 5 EG «lat « DAs , 19...., and will bear interest at a rate not exceed- 
ing six per Saal (6%) per annum, payable semi-annually, on the 
TRESS daywoiuiwuwino.do.see(month) oi. isaqied. Dabendi dy a9 .'ta ast 
Gmontinas tw? 1b. abana . in each year, and will be redeemable in full on 


any interest payment date from and after five (5) years from the date of 
issue. 

The said bonds will be sold for not less than their par value with 
accrued interest, and all bidders must state the lowest rate of interest 
at which they will purchase the bonds at par. The board of trustees 
reserves the right to reject any and all bids and to sell the said bonds at 
private sale. 

All bids other than by or on behalf of the state board of land com- 
missioners must be accompanied by a certified check in the sum of 
Batic... .zlotou. J .. dollars ($........) payable to the order of the clerk, 
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which will be forfeited by the successful bidder in the event that he shall | 
refuse to purchase the said bonds. 
All bids should be addressed to the Peleasioned clerk. . 


Chairman, School District No. ........ RT OLN Uke Ge <n widelargs Vio Kalah ihe County. 
A ddressisiyg2t'.s ited -3g.-rmy 1 SRO 
A LORE 5 (Lise suxicae eb stesahla pita dstebee «path amieieiete . 
Clerk, School District No. ........ OE ics. hea BE Bete, chata ae ete ints County. 
AGT OS MEG tala ail ded(Sl eleleler a ceiplelislin sande teh Uaeataial ‘ 


En. Sec. 16, Ch. 147, L. 1927. 


1224.17. Publication of notice of sale. The school district clerk shall 
cause such notice to be published once a week for four (4) successive 
weeks in some newspaper printed and published in the state of Montana, 
the first publication to be not less than thirty (30) days prior to the 
date of sale. In districts of the first and second class, if so directed by 
the board of trustees, the clerk shall also cause a brief notice of the bond 
sale to be published in some newspaper in the city of New York. The 
clerk shall immediately after the first publication of such notice mail a 
copy thereof to the state board of land commissioners. 


En. Sec. 17, Ch. 147, L. 1927. 


1224.18. Sale of bonds. The board of trustees shall meet at the time 
and place fixed in the notice to consider bids on the bond issue. The bonds 
shall be sold at not less than par and accrued interest and each bidder 
shall specify the form of bonds to be issued, whether amortization or serial, 
and the rate of interest at which he will purchase the bonds. <A bid for 
amortization bonds shall have the preference over a bid for serial bonds, 
all other things being equal; and in considering bids on these classes of 
bonds, the board shall take into consideration not only the rate of interest 
demanded on each kind, but also every other known element affecting 
the total cost of the bonds to the district when paid in full. The board of 
trustees shall accept the bid which they shall judge most advantageous to 
the school district; provided, that no bid shall be accepted which will 
require the bonds to bear a rate of interest exceeding six per centum 
(6%) per annum. No attorney fees, brokerage or other fees, or commis- 
sions of any kind shall be paid to any person or corporation for assisting 
in the proceedings or in the preparation of the bonds, or in negotiating 
the sale thereof. The trustees are authorized to reject any or all bids and 
to sell the bonds at private sale if they deem it for the best interests of 
the district, provided, however that such bonds shall not be sold at less 
than par and accrued interest. 


En. Sec. 18, Ch. 147, L. 1927. 


1224.19. Form of bonds. It shall not be necessary for the board of 
school district trustees to prescribe the detailed form of the bonds to be 
issued, but they must conform to all legal requirements for the payment 
thereof, whether they are issued as amortization or serial bonds. Such 
bonds shall be issued in the name of the school district and shall be 
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signed by the chairman of the board of trustees and the school district 
elerk and attested with the corporate seal of the district if it has such seal. 
The coupons attached to the bonds shall also be signed by the said chair- 
man and clerk, but facsimiles of their signatures may be affixed to the 
coupons in place of their signatures when so recited in the bonds. If the 
bonds are purchased by the state board of land commissioners, all pay- 
ments of both principal and interest shall be made at the office of the 
state treasurer. 


En. Sec, 19, Ch, 147, L. 1927. 


1224.20. Printing of bonds. Under the direction of the board of 
trustees, the district clerk shall cause the bonds with coupons thereto 
attached to be printed or lithographed at the expense of the school district 
at the lowest commercial rates. 


En. Sec. 20, Ch. 147, I. 1927. 


1224.21. Registration of bonds—Copy to be preserved. When duly 
executed by the chairman and the clerk, all school district bonds shall be 
registered by the county treasurer in a book provided for that purpose 
before being delivered to the purchaser. This registration shall show the 
number and amount of each bond, the date of issue, date redeemable, the 
name of the purchaser, and the amount and due date of all payments re- 
quired on the bonds. The school district clerk shall also provide the 
county treasurer with an unsigned and canceled printed copy of each issue 
of said school district bonds hereafter issued to be preserved in his office. 


En. Sec. 21, Ch. 147, L. 1927. 


1224.22. Payment for bonds. In case the state board of land commis- 
sioners is the purchaser of the bonds, the county treasurer shall forward 
the registered bonds to the secretary of the board who shall cause the 
same to be delivered to the state treasurer and to be paid in the manner 
provided by law. In case the bonds are purchased by other investors the 
county treasurer shall deliver the bonds to them upon receiving full pay- 
ment therefor. All moneys arising from the sale of such bonds shall be 
paid to the county treasurer and by him credited to the school district 
issuing the same, and shall be immediately available for the purpose for 
which the bonds were issued and no other purpose. | 


En, Sec. 22, Ch. 147, L. 1927. 


1224.23. County attorney to assist in the proceedings. It is hereby 
expressly made a part of the official duties of the county attorney of every 
county of this state to advise and assist the boards of school. district 
trustees of his county in their bonding proceedings. Before any transcript 
of school district bonding proceedings is transmitted to the secretary of 
the state board of land commissioners, he shall carefully examine such 
transcript, and the same shall not be transmitted until he shall attach 
thereto his opinion that the proceedings are in full compliance with the 


statutes. 
En. Sec. 23, Ch. 147, L. 1927. 
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1224.24. School districts liable on bonds. The full faith, credit and 
taxable resources of every school district issuing bonds under the provi- 
sions of this act are hereby solemnly pledged for the repayment of such 
bonds with interest according to their terms. For the purpose of making 
the provisions of this act enforceable every school district is hereby de- — 
clared to be a body corporate which may sue and be sued by or in the © 
name of the board of trustees of such school district. 

En. Sec. 24, Ch. 147, L. 1927. 


1224.25. Board of trustees to determine amounts necessary for pay- 
ment of interest and principal on bonds — Duties of treasurer and county 
commissioners. The board of trustees of every school district in this — 
state having outstanding bonds shall on or before the second Monday 
of July of each year prepare a statement and certify to the board of county 
commissioners the amount of money necessary to be raised by taxation for 
the ensuing year to pay the interest and retire part or all of the principal 
of each series of its outstanding bonds according to the terms and condi- 
tions of such series of bonds and the redemption plans of such board of 
trustees; but the minimum amount determined upon and eertified to the 
board of county commissioners shall in all cases be sufficient to pay all — 
interest and all installments on principal becoming due during the ensuing ~ 
year on all series of the outstanding bonds of the district issued subsequent — 
to March 1, 1924; and it shall also in all cases be sufficient to pay all 
interest becoming due during the ensuing year on each series of outstand- 
ing bonds issued prior to March 1, 1924, and to place in the sinking fund © 
such an amount as will be obtained by dividing the full amount of such 
series by the number of years for which the bonds were issued; provided, — 
however, that in the case of a joint school district one copy of such certifi- 
eate and statement must be transmitted to the county superintendent of — 
each county in which any part of the joint district is situated, instead of — 
to the board of county commissioners. 

The county treasurer shall examine the statement of the amount or 
amounts determined upon by the board of school trustees and cer- 
tified to the board of county commissioners, and if he finds that the 
amount certified is less than the minimum amount as defined in this 
section, then he shall raise the amount to such minimum for each series © 
of bonds; and if the board of trustees shall fail to certify any amount — 
whatever, then the county treasurer shall make out the statement and cer- 
tify to the board of county commissioners the minimum amount for each 
series of bonds as defined in this section. 

En, Sec, 25, Ch. 147, L. 1927. 


1224.26. Levy of taxes by board of county commissioners to pay 
interest and principal on bonds. The board of county commissioners of 
every county of this state shall at the time of making the annual levy of 
taxes for county purposes levy taxes for the same year upon all taxable © 
property within every school district of its county having outstanding 
bonds for the payment of interest and principal on such bonds as certified 
to it under the provisions of the preceding section. The taxes so levied 
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shall in all respects be collected as state and county taxes and shall be 
a lien upon the property assessed and taxed the same as such taxes. 
En. Sec, 26, Ch, 147, L. 1927. 


1224.27. Liability of the board of county commissioners. If the board 
of county commissioners shall fail in any year to make a levy for any issue 
or series of bonds of any school district sufficient to raise the amount 
necessary for payment of interest and principal, if any, becoming due 
during the next ensuing year, or to raise an amount sufficient to pay the 
interest becoming due during such year and to create a sinking fund for 
payment of the principal of such bonds on their maturity, as such amounts 
are certified to it under the provisions of section twenty-five of this act, 
the holder of any bond of such issue or series, or any taxpayer paying 
taxes upon property situated in such school district, may apply to the dis- 
trict court of the county in which such school district is situated for a 
writ of mandate to compel the board of county commissioners of such 
county to make a sufficient levy for such purposes; and if, upon the hearing 
of such application, it shall appear to the satisfaction of the court that the 
board of county commissioners of such county has failed to make any 
levy whatever, or has made a levy but that the same is insufficient to raise 
the amount required to be raised, as shown by the statement provided for 
by section twenty-five of this act, the court shall determine the amount of 
such deficiency and shall issue a writ of mandate directed to and requiring 
the said board of county commissioners, at the next meeting thereof for 
the purpose of fixing tax levies for county purposes, to fix and make a levy 
against all taxable property in such school district sufficient to raise the 
amount of such deficiency, which levy shall be in addition to any levy 
required to be made at that time for the year then next ensuing; provided, 
however, that any costs which may be allowed or awarded the petitioner 
in any such proceeding shall be paid by the members of the board of 
county commissioners, and shall not be a charge against either such 
school district or the county. 


En. Sec. 27, Ch. 147, L. 1927. 


1224.28. County treasurer to keep record of the various funds. The 
county treasurer shall keep a separate sinking and interest fund for each 
school district, and shall charge all moneys collected from taxes levied 
for the payment of interest and principal of school district bonds to the 
several funds to which they properly belong, and the money in each such 

fund shall be used for the payment of the interest and principal of the 
bonds belonging to the same, and for no other purpose whatever, except 
as hereafter provided in this act. 


En, Sec. 28, Ch. 147, L. 1927. 


1224.29. Duty of county treasurer. The county treasurer shall pay 
from the proper funds applicable thereto all amounts of interest and prin- 
cipal on school district bonds as such interest and principal becomes due, 
upon the presentation and surrender of the coupon or coupons, bond or 
bonds to be paid; provided, however, that if the bonds are held by the 
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state of Montana, then all such payments shall be remitted to the state 
treasurer who shall cancel the coupons’ or bonds and return the same to 
the county treasurer together with his receipt; and provided further that 
if the bonds are not held by the state of Montana, and the interest or 
principal is made payable at some designated bank or financial institution, 


then the treasurer shall remit the amount due for interest or principal ~ 


to such bank or financial institution for payment against the surrender of 
the canceled coupons or bonds. 

Whenever any school district bond, or installment thereon, shall be- 
come due and payable, interest shall cease thereon on such date; provided, 
however, that if such bond shall be presented for payment, or payment 
of any installment shall be demanded, when the same becomes due, and 
payment of such bond or installment shall not be made because of suffi- 
cient funds not being available for such purpose, interest shall continue 
thereon until payment is made. 

Any and all installments on interest and principal on bonds held by 
the state not promptly paid when due shall draw interest at the rate of 
six per centum (6%) per annum from the date due until actually paid, 
irrespective of the rate of interest on the bonds themselves. 

En. Sec. 29, Ch. 147, L. 1927. 


1224.30. Payment of bonds held by the state and of optional bonds. 
Whenever there is available money in any school district bond sinking 
fund sufficient to pay and redeem one or more bonds of such series or 
issue held by the state of Montana, the county treasurer must apply such 
available money in payment of as many of such bonds as the same will pay. 
Not less than thirty (380) days before the next interest due date the 
county treasurer must give notice to the state board of land commissioners 


that on such interest due date such bond or bonds will be paid, and such — 


county treasurer, before such interest due date, must remit to the state 


treasurer the amount required to pay such bond or bonds with interest. 


Upon receipt of such amount, the state treasurer must cancel such bond 
or bonds, and all unpaid coupons attached thereto, and return the same, 
with his receipt, to the county treasurer, provided, however, that nothing 
in this section shall be so construed as to permit the issuance of refunding 


bonds by any school district for the purpose of redeeming, before maturity, © 


any bond or bonds held by the state, nor to grant the right to pay any 
bond or bonds held by the state with the proceeds of any refunding bond 
issue, except as provided in section 7 of this act. 

Whenever there is available money in any school district bond sinking 
fund sufficient to pay one or more optional bonds of such issue or series, 
and which optional bonds are not yet due but are then redeemable, or 
will become redeemable on the next interest due date, and such bonds are 
not held by the state of Montana, the county treasurer must apply such 
available money in payment and redemption of as many of such bonds 
as the same will pay and redeem. The county treasurer must give notice 
to the holder of such bond or bonds, if known to him, or to any bank or 
financial institution at which such bonds are payable, at least thirty (30) 
days before the next interest due date, that such bond or bonds will 


be paid and redeemed on such date. If such bonds are payable at some 
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bank or financial institution the county treasurer must remit to such 
bank or financial institution, before such interest due date, an amount 
sufficient to pay and redeem such bond or bonds. If such bond or bonds 
are not represented for payment and redemption on such interest due date 
interest shall cease thereon on such date. 

En. Sec. 30, Ch. 147, L. 1927. 


1224.31. Entry of payments and notice to clerk. The county treas- 
urer shall make the necessary entries of all such payments of interest 
and principal on his bond registration record and shall promptly notify 
the clerk of the school district of the payments made and shall at the end 
of each month deliver the canceled coupons and securities to the county 
clerk, who shall file same in his office. 

En. Sec. 31, Ch. 147, L. 1927. 


1224.32. Balances of sinking funds to be transferred. When all of 
the bonds of any school district, together with all interest thereon, have 
been fully paid, all money remaining in the sinking fund for such sehool 
district and all moneys which may come into such sinking fund from the 
payment of the delinquent taxes shall be transferred by the county treas- 
urer to the general fund of such school district. 

En. Sec. 32, Ch. 147, L. 1927. 


1224.33. Effect partial invalidity act. If any part or parts of this act 
shall be held to be unconstitutional, this shall not affect the validity of any 
other provisions of this act. 

En, Sec. 33, Ch. 147, L. 1927. 


1224.34. Repeal. Sections 1032, 1230, 1232, and sections 1244 to 1251 
inclusive of the Revised Codes of Montana of 1921, and sections 1224, 1225, 
1226,-1228 and 1229 of the Revised Codes of Montana of 1921, as amended by 
ehapter 153 of the Session Laws of 1923, and the said chapter 153 of the 
Session Laws of 1923, and all other acts and parts of acts in conflict with 
the provisions of this act are hereby repealed; provided, however, that 
any and all outstanding bonds lawfully issued by school districts under 
such repealed sections and acts shall be and remain valid and subsisting 
bonds and obligations of the school districts issuing the same, and shall 
be subject to payment and redemption in the manner provided in this 
act; and provided, further, that if, at the time this act takes effect, any 
school district has initiated proceedings under such repealed sections and 
acts for the purpose of issuing bonds for any purpose therein authorized, 
such proceedings may be completed and such bonds issued and gold in the 
manner provided in such repealed sections and acts. 

En. Sec. 34, Ch. 147, L. 1927. 


1225. Manner of holding elections—Ballots—Form of bonds. 
Rep. Sec. 34, Ch. 147, L. 1927. 


1226. Notice of sale of bonds, 
Rep. Sec. 34, Ch. 147, L. 1927.. 
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The absence from a complaint of an 
allegation that the plaintiff had paid 
the price of the school district bonds 
into the county treasury, or had ten- 
dered payment, made a condition prece- 


PouiticAL Cope. 


[Part 1 


dent to delivery of them to it by this 
section before amendment, rendered the 
pleading fatally defective. Keeler Bros. 
v. School District No. 3, 62 Mont. 356, 
205 Pae. 217. 


1228, 1229. Tax-sinking fund and redemption of school bonds. 


Rep. Sec. 34, Ch. 147, L. 1927. 


1230. Redemption—Notice to bondholder. 
Rep. Sec. 34, Ch. 147, L. 1927. 
1232. Printing of bonds. 


Rep. Sec. 34, Ch. 147, L. 1927. 


1234-1242, inclusive. 
ing’ bonds. 


Rep. Sec. 2, Ch. 153, L. 1923. 


1244-1251, inclusive. 
Rep. Sec. 34, Ch. 147, L. 1927. 


Relating to issuance of school district refund- 


Relating to issuance of school district bonds. 


1252. Signers required on petition for bond elections. 


Three days before this and the two 
following sections, prescribing the steps 
necessary to authorize a city or town 
couneil to call an election to determine 
whether municipal bonds shall be issued, 
became effective, petitions were filed with 
the town clerk asking the council to eall 
such an election. The act provided, inter 
alia, that the election could only be 
ealled on petition signed by a certain 


the act took effect, found the petitions 
sufficient and ordered an election. Un- 
der the law as it was before the passage 
of the act the council could call an 
election of its own motion, and the filing 
of petitions was unnecessary. Held, that 
by the enactment of said act the pro- 
ceeding initiated prior to its passage 
was nullified and the election called and 
held in disregard of its provisions illegal 


per cent of the electors of the town 
possessing certain qualifications. The 
council, at a meeting, held on the day 


and void. Brown v. Town of Cascade, 
62 Mont. 564, 205 Pace. 828. 


1254.1. School trustees may issue warrants on bank failure—When. 
The board of school trustees of any school district in the state of Montana 
shall have, and are hereby given, in addition to powers already conferred 
upon them, authority, whenever at any time such district shall have all 
or a part of its funds deposited in any bank which has become insolvent, 
to issue warrants to the amount of not to exceed one hundred per centum 
of such funds so deposited for teachers’ salaries, school supplies and 
equipment, new buildings heretofore completed, necessary repairs, school 
buildings and heating plants therein, or other necessary expenses incurred 
in the maintenance of schools in such district, and, in ease such funds 
so deposited are not recovered in sufficient amount to pay off and discharge 
such warrants, and to levy taxes therefor would be burdensome to such 
district or would exceed the limit of taxes permitted by law to be levied, 
to issue negotiable coupon bonds therefor and to pledge the credit and 
resources of the district for the payment of the principal and interest of 
such bonds. The provisions of this act shall apply to rural school dis- 
tricts organized under chapter 80 of part 3, of the Political Code, 1921, 
whether the funds shall have been distributed to the subdistrict or not; 
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and the board of trustees of such rural school district shall have the power 
to negotiate bonds, as herein provided for trustees of school districts, for 
the purpose of funding outstanding warrants of the subdistricts thereof, 
and to pledge the credit and resources of the rural school district for the 


_ payment of the principal and interest of such bonds. 


En. Sec. 1, Ch. 128, L. 1923. 4767, Revised Codes above, so as to re- 

The contention that the legislature by lieve the county of its liability under 
the enactment of chapter 128, L. 1923, that section for funds deposited with 
authorizing school districts to issue war- its treasurer by school districts and by 
rants in a stated amount where the him deposited in county depositories, 
banks in which their funds had been de- has no merit. State v. McGraw, 74 
posited became insolvent—an emergency Mont. 152, 240 Pac. 812. 
measure—modified or repealed section 


1254.2. Funding bonds may issue when. The funding bonds author- 
ized by this act shall be issued under the following conditions, to wit: 
1. When the board of trustees shall have listed certain unpaid war- 


rants, and certified that they were regularly issued subsequent to July 


1, 1922, for purposes set forth in section 1 of this act and there is not suffi- 
cient money, other than that deposited in insolvent banks, to the credit 


of such school district available for the payment of such outstanding 


warrants. 

2. When in the judgment of the board of trustees of such district 
to levy and collect a tax for the purpose of paying such warrants will be 
a hardship and burden to said school district. 

3. When sufficient money has not been recovered from such insolvent 
bank or banks to pay or discharge such warrants. 

4, Provided, it shall not be necessary to submit the question of the 
issuance of such bonds to fund such indebtedness to the vote of the electors 
of such school district. 


En. Sec. 2, Ch. 128, L. 1923. 


1254.3. Resolution. The board of school trustees shall, by resolution, 
declare that the existing indebtedness shall be funded by the issuance of 
bonds, which said resolution shall describe the amount and kinds of in- 
debtedness which is to be funded, and declare and certify as to the 
validity of such indebtedness, and that the conditions exist as specified 
in section 2 of this act, which resolution and certificate shall be conclusive 
against the district as to the validity of indebtedness so funded in favor 


' of holders of said bonds. 


En. Sec. 3, Ch. 128, L. 1923. 


1254.4. Interest and term. The board of school trustees shall, by reso- 
lution fix the rate of interest which said bonds shall bear not exceeding 
six per centum per annum, payable semi-annually; the denomination, form 
and terms thereof, which must me serial bonds for a term not to exceed ten 
years; such bonds shall bear the signature of the chairman of the board 
of trustees and shall be signed by the clerk of said district; and the 
coupons attached to the bond shall be signed by the said chairman and 
elerk, provided a facsimile of the signatures of the chairman and clerk may 
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be affixed to the coupon only when so recited in the bonds and the cor- — 


porate seal of the school district shall be affixed to each of the bonds. 
Upon execution, the bonds shall be deposited with the county treas- 
urer, who shall register the same in a book provided for that purpose 
which shall show the number and amount of each bond, its date, the date 
payable and redeemable, and the person to whom the same is issued, and 
the county treasurer shall deliver the same to the person or persons 
to whom sold upon their making payment for the same or if so directed 
by the board of trustees to such person or persons who shall surrender an 
amount of warrants, which, with accrued interest, shall equal the par value 
of such bonds and such warrants so received by the treasurer shall be 
immediately canceled. 
En, Sec. 4, Ch. 128, L. 1923. 


1254.5. Tax levy. The board of school trustees shall provide for a 
tax levy to pay the principal and interest of such bonds as they mature 
in accordance with the provision of the laws relating to taxes and sinking 
fund. 

En. Sec, 5, Ch. 128, ‘L. 1923. 


1254.6. Sale of bonds—Advertisement—Use of proceeds. When the 
board issues any bonds authorized by this act, it is its duty to sell the 


same and it shall give notice by advertisement in some newspaper pub- ~ 


lished in this state at least once a week for four consecutive weeks, the 
date of the first publication to be not less than thirty days prior to date 
of sale; such advertisement must state the date, hour and place where such 
sale will take place and shall describe the bonds to be sold, giving the 
amount, denomination, rate of interest, time payable, time redeemable and 
purpose of the proposed bond issue. The trustees are authorized to reject 
any and all bids and sell such bonds at private sale of they deem it for 
the best interests of the district; the proceeds from the sale of such bonds 
to be used wholly for the purpose of taking up and retiring the out- 
standing indebtedness of the district as described in the resolution pro- 
vided for by section 3 of this act. Provided, however, that the board may, 
if in its opinion it would be to the best interests of the district so to do, 
execute an exchange of such bonds by issuing the same to any person or 
persons holding the warrants of said district issued as provided in this 
act, the exchange to be made dollar for dollar. 
En. Sec. 6, Ch. 128, L. 1923. 


1254.7. Disposal of moneys received from bank. Any money recov- 
ered from such insolvent bank or banks, after the date of the issuance of 
such bonds, shall be credited to the sinking fund for the retirement of 
such bonds. 

En. Sec, 7, Ch. 128, L. 1923. 


1254.8. Emergency clause. There being no adequate provision by law 


for the meeting of the emergency existing and there being a large number ~ 


of school districts in the state of Montana which will be unable to con- 
tinue their school operations unless their present financial condition is 
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remedied, and, this act being deemed of immediate importance and an 
emergency existing within the meaning of the constitution, therefore this 
act shall take effect and be in force from and after its passage and 
approval. 


En. Sec. 9, Ch. 128, L. 1923. 


1254.9. County high school trustces may issue warrants on bank 
failure. The board of trustees of any county high school in the state of 
Montana shall have and are hereby given, in addition to powers already 
conferred upon them authority, whenever at any time such county high 
school shall have all or part of its funds deposited in any bank, which 
has become insolvent, to issue warrants to an amount of not to exceed 
one hundred per centum of such funds so deposited, for teachers’ salaries, 
school supplies and equipment, new buildings heretofore completed, neces- 
sary repairs to school buildings and heating plants therein or other neces- 
sary expenses incurred in the maintenance of such school, and, in case such 
funds so deposited are not recovered in sufficient amount to pay off and 
discharge such warrants and to levy a tax therefor, will be burdensome 
to such county or will exceed the limit of taxes permitted by law to be 
levied, the board of county commissioners of such county shall have and 
are hereby given in addition to the powers already conferred upon them, 
authority to issue negotiable coupon bonds therefor and to pledge the 
credit and resources of the county for the payment of the principal and 
interest of such bonds. 


En, Sec. 1, Ch. 129, L. 1923. 4614, being a general one, the former 
This act being a special statute and Statute is controlling. Frankze v. Wright 


chapter 21, L. 1923, amending section ¢t al., 70 Mont. 531, 226 Pac, 524. 


1254.10. Funding bonds may issue when. The funding bonds author- 
ized by this act shall be issued under the following conditions, to wit: 

1. When the board of trustees shall have listed certain unpaid war- 
rants, and certified that they were regularly issued subsequent to July 1, 
1922, for purposes set forth in section 1, of this act, and there is not suffi- 
cient money, other than that deposited in insolvent banks, to the credit 
of such school district available for the payment of such outstanding 
warrants. 

2. When in the judgment of the board of county commissioners of such 
county to levy and collect a tax for the purpose of paying such warrants 
will be a hardship and burden to said school district; 

3. When sufficient money has not been recovered from such insolvent 
bank or banks to pay or discharge such warrants; and 

4. When to levy a tax therefor would exceed the lmit of taxation 
allowed by law. Provided, it shall not be necessary to submit the question 
_ of the issuance of such bonds to fund such indebtedness to the vote of the 
electors of such county. 


_ En. Sec, 2, Ch. 129, L. 1923. 


1254.11, Resolution. The board of county commissioners shall, by 
resolution, declare that the existing indebtedness shall be funded by the 
issuance of bonds, which said resolution shall describe the amount and 
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kinds of indebtedness, which is to be funded, and declare and certify as 
to the validity of such indebtedness and that the conditions exist as spe- 
cified in section 2, of this act, which resolution and certificate shall be 
conclusive against the county as to the validity of indebtedness funded 
in favor of holders of said bonds. 

En. Sec. 3, Ch. 129, L. 1923. 


1254.12. Interest and term of bonds — Registration. The board of 
county commissioners shall, by resolution, fix the rate of interest which 
said bonds shall bear not exceeding six per centum per annum, payable 
semi-annually; the denomination, form and terms thereof, which must 
be serial bonds for a term not to exceed ten years; such bonds shall bear 
the signature of the chairman of the board of county commissioners and 
shall be signed by the clerk of said county; and the coupons attached to 
the bonds shall be signed by the said chairman and clerk, provided a 
facsimile of the signatures of the chairman and clerk may be affixed to 
the coupon only when so recited in the bonds and the corporate seal of the 
county shall be affixed to each of the bonds. 

Upon execution, the bonds shall be deposited with the county treas- 
urer, who shall register the same in a book provided for that purpose which 
shall show the number and amount of each bond, its date, the date payable 
and redeemable, and the person to whom the same is issued, and the county 
treasurer shall deliver the same to the person or persons to whom sold 
upon their making payment for the same or if so directed by the board of 
county commissioners to such person or persons who shall surrender an 
amount of warrants, which with accrued interest, shall equal the par value 
of such bonds and such warrants so received by the treasurer shall be 
immediately canceled. 

En. Sec. 4, Ch, 129, L. 1923. 


1254.13. Tax levy. The board of county commissioners shall provide 
for a tax levy to pay the principal and interest of such bonds as they 
mature. 

En. Sec, 5, Ch. 129, L. 1923. 


1254.14. Sale of bonds—Advertisement—Use of proceeds. When the 
board issues any bonds authorized by this act, it is its duty to sell the 
same and it shall give notice by advertisement in some newspaper pub- 
lished in this state at least: once a week for four consecutive weeks, the 
date of the first publication to be not less than thirty days prior to date 
of sale; such advertisement must state the date, hour and place where 
such sale will take place and shall describe the bonds to be sold, giving 
the amount, denomination, rate of interest, time payable, time redeemable 
and purpose of the proposed bond issue. The board of county commis- — 
sioners are authorized to reject any and all bids and sell such bonds at 
private sale if they deem it for the best interests of the county; the pro- 
ceeds from the sale of such bonds to be used wholly for the purpose of — 
taking up and retiring the outstanding indebtedness of the county high 
school as described in the resolution provided for by section 3 of this act. 
Provided, however, that the board may, if in its opinion it would be to 
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the best interests of the county so to do, execute an exchange of such 
bonds by issuing the same to any person or persons holding the warrants 
of said county issued as provided in this act, the exchange to be made 
dollar for dollar. 


En. Sec. 6, Ch. 129, L. 1923. 


1254.15. Disposal moneys received from bank. Any money recovered 
from such insolvent bank or banks, after the date of the issuance of such 
bonds, shall be credited to the sinking fund for the retirement of such 
bonds. 


En, Sec. 7, Ch. 129, L. 1923. 


1254.16. Emergency clause. There being no adequate provision by 
law for the meeting of the emergency existing and there being a number 
of county high schools in the state of Montana which will be unable to 
continue their school operations unless their present financial condition 
is remedied, and, this act being deemed of immediate importance, and an 
emergency existing within the meaning of the constitution, therefore this 
act shall take effect and be in force from and after its passage and 
approval. . 


En. Sec. 9, Ch. 129, L. 1923. 


1254.17. School trustees may fund indebtedness. The board of school 
trustees of any school district in the state of Montana shall have, and are 
hereby given, in addition to the powers already conferred upon them, 

authority, whenever at any time such district shall have a floating in- 
- debtedness incurred on or before July 1, 1923, for teachers’ salaries, school 
supplies and other necessary expenses incurred in the maintenance of 
schools in such district represented by warrants heretofore issued whether 
in excess of funds on hand and anticipated revenues or otherwise to fund 
such indebtedness and to issue negotiable ten year amortization bonds 
therefor and to pledge the credit and resources of the district for the 
payment of the principal and interest of such bonds. 


En. Sec. 1, Ch. 130, L. 1923. 


1254.18. Issuance warrants in excess of avoidable funds when. In 
addition to the powers conferred by section 1 of this act, and in anticipa- 
tion of the subsequent issuance of the funding bonds authorized by this 
act, but subject to the constitutional limitations as to the total indebted- 
ness of school districts, all boards of school trustees are hereby given 
authority to issue warrants in excess of the available funds of the school 
district, and in excess of the amount levied by said school district for 
the current school year. Said warrants shall be issued only in payment of 
the current expenses of said school for the completion of the school year 
of 1922-1923 and not for the purpose of increasing salaries, purchasing 
new equipment or increasing school facilities in any manner whatsoever. 
The warrants so issued may likewise be funded in accordance with the 
terms of this act. 


En. Sec, 2, Ch, 130, L. 1923. 
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1254.19. Funding bonds may issue when. The funding bonds author- 
ized by this act shall be issued under the following conditions, to wit: 

1. When there is not sufficient money to the credit of said school dis- 
trict applicable to the payment of any such outstanding indebtedness; and . 

2. When, in the judgment of the board of school trustees, to levy 
and collect a tax for the purpose of paying such indebtedness would be a 
hardship and burden to said school district; 

Provided, it shall not be necessary to submit the question of the 
issuance of such bonds to fund such indebtedness to the vote of the electors 
of such district. 


En, Sec, 3, Ch. 130, L. 1923, 


1254.20. Resolution. The board of school trustees shall, by resolu- 
tion, declare that the existing indebtedness shall be funded by the issuance 
of bonds, which said resolution shall describe the amount and kinds of the 
indebtedness which is to be funded and declare and certify as to the 
validity of such indebtedness, which resolution and certificate shall be 
conclusive against the district as to the validity of the indebtedness so 
funded in favor of innocent holders of said bonds. 


En. Sec. 4, Ch. 130, L.°1923. 


1254.21. Interest and terms of bond—Registration. The board of 
school trustees shall, by resolution, fix the rate of interest which said 
bonds shall bear, not exceeding six per centum per annum, payable semi- 
annually; the time of payment not exceeding ten years after date; if 
redeemable before maturity, the date thereof; and shall prescribe the 
denomination and form thereof; such bonds shall bear the signature of the 
chairman of the board of trustees and shall be signed by the clerk of said 
district; and the coupons attached to the bonds shall be signed by the 
said chairman and clerk, provided a facsimile of the signature of the chair- 
man and clerk may be affixed to the coupon, only when so recited in the 
bonds, and the corporate seal of the school district shall be affixed to each 
of the bonds. Upon execution, the bonds shall be deposited with the 
county treasurer, who shall register the same in a book provided for that 
_ purpose, which shall show the number and amount of each bond, its date, 
the date payable and redeemable, and the person to whom the same is 
issued, and the county treasurer shall deliver the same to the person, or 
persons, to whom sold, upon their making payment for the same, or, if 
so directed by the board of trustees, to such person, or persons, as shall 
surrender an amount of warrants which, with accrued interest, shall equal 
the par value of such bonds, and said warrants so received by the treasurer 
shall be duly canceled. 

En. Sec. 5, Ch. 130, L. 1923. 


1254.22. Tax levy. The board of school trustees shall provide for a 
tax levy to pay the principal and interest of said bonds as they mature, 
in accordance with the provisions of section 1228 of the Revised Codes of 
Montana of 1921. 

En. Sec, 6, Ch. 130, L. 1923. 
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1254.23. Sale of bonds—Advertisement—Use of proceeds. When the 
board issues any bonds authorized by this chapter, it is its duty to sell 
the same and they shall give notice by advertising in some newspaper pub- 
lished in this state at least once a week for four consecutive weeks, the 
date of the first publication to be not less than thirty days prior to the 
date of sale, such advertisement must state the date, hour and place where 
such sale will take place and shall describe the bonds to be sold, giving 
the amount, denomination, rate of interest, time payable, time redeemable 
and purpose of the proposed bond issue. The trustees are authorized to re- 
ject any and all bids and sell such bonds at private sale if they deem 
it for the best interest of the district, the proceeds from the sale of such 
bonds to be used wholly for the purpose of taking up and retiring the 
outstanding indebtedness of the district as described in the resolution pro- 
vided by section 4 of this act; provided, however, that the board may, 
if in its opinion it would be to the best interests of the district so to do, 
effect an exchange of such school district bonds to take up such legal out- 
standing indebtedness by issuing the same to any person or persons holding 
the school district warrants or just claims against the school district as 
set forth in the resolution as provided in section 2 of this act, the exchange 
to be made dollar for dollar, 


En. Sec. 7, Ch. 130, L. 1923. 


1254.24. Emergency clause. There being no adequate provision by 
law for the funding of indebtedness of school districts, and there being 
a large number of districts which will be unable to continue their school 
operations unless their present indebtedness be funded into bonds, and 
this act being deemed of immediate importance, and an emergency exist- 
ing in the meaning of the constitution, therefore, this act shall take effect 
and be in force from and after its passage and approval. 


En. Sec. 9, Ch. 130, L. 1923. 


CHAPTER 101. 
COUNTY HIGH SCHOOLS—ACCREDITED DISTRICT SCHOOLS. 


1266. Composition and term of board. The board of trustees shall 
consist of seven (7) members, of which the county superintendent shall be 
a member, and the remaining six (6) members shall be appointed by the 
county commissioners. The term of office of trustees, other than the 
county superintendent, except as is especially provided for in section 1267 
of this code, shall be two (2) years and until their successors are ap- 
pointed and qualified. 

Amd. Sec. 1, Ch. 94, L. 1927. 


1267. Appointment by county commissioners — Qualifications. The 
county commissioners shall appoint at their regular meeting in Decem- 
ber, 1927, two (2) trustees, one for a term of two (2) years, and one 
(1) for a term of one (1) year, and, annually thereafter at their regular 
meeting in December, they shall appoint three (3) trustees for a two (2) 
year term, their terms to begin on the first day of January after such 


appointment. 
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Of the trustees appointed not more than two shall be residents outside — 4 


of the school district in which the high school is located, and the two 


trustees residents outside of the school district in which the high school is — 


located, must be appointed in different years. 
Amd. Sec. 2, Ch. 94, L. 1927. 


1270. Officers— Election and term—Treasurer. At their regular 
January meeting in each year, the trustees shall choose from their number 
a president, vice-president, and secretary, who shall hold office for one 


(1) year, or until their successors have been appointed and qualified, and — 


said trustees shall have authority to make all necessary rules for their 
government, not inconsistent with the law. The county treasurer of the 
county shall be the treasurer of the board and the custodian of all funds 
available for school purposes. 


Amd, Sec. 3, Ch. 94, L. 1927. 


1271. Powers and duties. The board of trustees shall have power 
and it shall be their duty: 

1. To keep a record of all the official acts done by said board, and to 
keep a full record of all warrants issued against moneys belonging to said 
county high school. Payments of money can only be made upon warrants 
drawn against said funds belonging to said high school, and each warrant 
so drawn must specify upon its face the purpose for which it is drawn. 

2. To proceed, as soon as practicable after their appointment and 
qualification, to select at the place designated as the location for the county 
high school, the best site that can be obtained, and the title thereto, upon 
securing said site by purchase or otherwise shall vest in the county; 
the trustees shall then proceed to make purchase of material and to let 
such contracts for necessary school buildings as they may deem proper. 
They shall not, however, make any purchase or enter into any contract, 
whereby obligations are assumed in excess of the amount of funds on hand, 
or available through the levy of taxes for the current year, or the issuance 
of bonds. 

3. To lease, at their discretion, suitable buildings for the use of the 
high school while the new buildings are in process of erection, or to con- 
tract with the trustees of the local school district, or any other parties, for 
the use of suitable buildings for high school purposes for such time as 
may be deemed best for the interests of the county. 

4. To employ, for a period not to.exceed two years, some suitable 
person to take charge of said school, who shall possess such qualifications 
as are now required to be possessed by a city superintendent of schools; 
except that said principal shall not be required to possess more than three 
years of experience in teaching; to furnish such assistant teachers as they 
may deem necessary, and to designate the salaries which shall be paid to 
said principal and assistant teachers; provided, that such teachers shall 
be required to have the qualifications required of a teacher to hold a posi- 
tion in a district high school, and also to a valid Montana certificate. 

5. To adopt, on the recommendation of the principal, such courses of 
study as will properly fit the student attending said high school for admis- 
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sion to the collegiate class of any of the state educational institutions and 
such course of study shall contain the work now provided for accredited 
high schools by the state board of education. 

6. To admit pupils without tuition under such rules and regulations 
as they may deem proper in regard to age and grade of attainments essen- 
tial to entitle pupils to admission to such schools; provided, that no person 
shall be admitted to such high school who shall not have satisfactorily 
eompleted the work of the elementary grades. All eligible pupils in the 
county are entitled to attend the county high school, and it shall be the 
duty of the board to provide accommodations for such pupils. 

7. To admit pupils from other counties, when there is room, upon the 
payment of such tuition as the board of trustees may prescribe; but at no 
time shall such pupils continue in such school to the exclusion of pupils 
residing in the county in which such school is located. 

8. To provide, by purchase or otherwise, for school edllan: school 
furniture, repair of school buildings, poninidins or equipment tel for 
other things needed in the schoolhouse or on the school grounds or for the 
use of the school board. 


Amd. Sec. 1, Ch. 127, L. 1923. 


1271.1. High schools may procure land for gymnasiums and dormi- 
‘tories. The board of trustees of county and district high schools shall 
have the power to purchase, or lease, sites, buildings or materials, and 
equipment for a dormitory and gymnasium, or either as they may deem 
proper and for the best interest of the school. They shall not, however, 
make any purchase, or enter into any contract, whereby obligations are 
assumed in excess of the amount of funds on hand, or available through 
the collection of taxes, either delinquent or for the current year, or the 
issuance of bonds. 


En. Sec. 1, Ch. 152, L. 1925. 


1271.2. High school dormitory petty cash fund. The board of trus- 
tees of any high school operating and maintaining a dormitory for the use 
and benefit of the students and teachers of such high school, may set 
aside out of the general fund, a sum of not to exceed one hundred dollars 
($100), which shall be designated as the dormitory petty cash fund. Such 
fund shall be placed at the disposal of the matron of such dormitory for 
the purpose of paying the incidental expenses which must necessarily 
be paid in cash at the time of delivery. The matron must keep account 

of said fund as prescribed by the state examiner and said fund shall be 
replenished by the board of trustees at each regular meeting of the board, 
upon presentation of proper receipts covering the several disbursements. 


En. Sec, 1, Ch. 117, L. 1927. 


1275. Tax levy. At the regular April meeting, or at some subsequent 
meeting, called for such purpose, said trustees shall make an estimate 
of the amount of funds needed for building purposes, for payment of 
teachers’ wages, and for payment of contingent expenses, and they shali 
present to the board of county commissioners a certified estimate of the 
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rate of tax required to raise the amount desired for such purposes, and 
the board of county commissioners must levy such tax as other county 
taxes are levied. But in no ease shall the tax for such purposes exceed 
in one year the amount of six mills on the dollar on the taxable property 
of the county. 

If said tax exceeds five mills, the proceeds of five mills shall be ap- 
portioned as heretofore provided by law, and the balance of said tax 
shall, at the option of the county high school board, be used for the sup- 
port of the county high school alone, or, at its direction, be distributed 
among the several high schools of the county on the same basis and in the 
same manner as the other five mills are distributed. 


Amd. Sec. 1, Ch. 69, L. 1923; Amd. Sec. 1, Ch. 107, L. 1925. 


1280. Accredited county high schools to share county moneys. In any 
county where a county high school has been established, any school district 
which maintains high school classes, duly accredited by the state super- 
intendent of public instruction shall be entitled on such accreditation to 
share in all county high school moneys levied and collected for main- 
tenance, and the money derived from such levy shall be apportioned by 
the county superintendent of schools to the several accredited high schools 
in the county, according to the average daily attendance in accredited 
high school classes for the school year next preceding as determined by the 
said county superintendent. In making the apportionment provided for in 
this section, the attendance of all high school pupils residing in the county, 
in which the high school is located, shall be included without regard to 
residence in the particular district where the pupil attends. 


Amd. Sec, 1, Ch. 19, L. 1923. 


1280.1. Segregation county and district high school moneys—War- 
rants. The county treasurer in each county where a county high school 
is maintained shall keep the funds collected for maintenance of the county 
high school and district high schools in a separate fund and shall not pay 
out such funds collected for the maintenance of county and district high 
schools until such time as the county superintendent has determined the 
proportion of such funds to which the county high school and each district 
high school is entitled and has apportioned such funds as provided in see- 
tion 1280 of the Revised Codes of Montana, 1921, as amended by chapter 
19 of the Session Laws of 1923; provided, that county high schools may be 
permitted to draw warrants against such fund before allotment not in 
excess of one-half of the county high school’s share in the anticipated 


revenues and provided that warrants may be paid out of any funds of the — 


county high school not subject to apportionment. 
En. Sec. 1, Ch. 96, L. 1925. 


1281. Special district high school tax. In any county not maintain- 
ing a county high school but in which one or more districts maintain high 
school classes duly accredited for one (1), two (2), three (3) or four (4) 


years of high school work by the state board of education, a special tax, — 


not exceeding five mills on each dollar of taxable property in the county, — 
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shall be made for the benefit of such schools. When such levy is to be 
made, the chairman of the board of trustees in each school district in which 
an accredited high school has been maintained during the preceding school 
year shall, on or before the first day of August in each year, recommend 
and advise the board of county commissioners as to the amount of money 
required, and the board of county commissioners shall thereupon fix such 
a levy, not exceeding five (5) mills, as will raise sufficient money to meet 
the expenses of such accredited high school for maintenance during the 
ensuing school year, and the money derived from such levy shall be ap- 
portioned by the county superintendent of schools to the several districts 
in which such accredited high schools are maintained as follows: Two- 
thirds of the total amount in proportion to the number of teachers em- 
ployed and necessary for the effective instruction of pupils in accredited 
high school work, and one-third of the total amount in proportion to the 
total number of days’ attendance by pupils doing accredited high school 
work for the school year next preceding, as determined by the said county 
superintendent, provided that the number of teachers allotted to any school 
for the purpose of such apportionment shall be determined in accordance 
with a uniform method to be announced by the state board by education. 


Amd. Sec. 1, Ch. 182, L. 1927, 


1281A. Status of accredited high schools—Apportionment tax. Each 
accredited high school maintained by a joint school district shall for all the 
purposes of this chapter be considered as situated in each county in which 
any part of said joint school district is situated, regardless of the 
actual situs of such school; and each such joint district maintaining an 
accredited high school within the meaning of this chapter shall share in the. 
apportionment of the proceeds of the high school tax of each such county 
according to the provisions of section 1280 of this code, if such county 
maintains a high school, or according to the provisions of section 1281 if 
such county does not maintain a high school; provided, however, that in 
computing the average daily attendance of such high school as provided 
by sections 1280 and 1281 the county superintendent shall include only 
the eligible pupils residing within the said county; and provided further, 
that in computing the number of teachers employed and necessary for the 
effective instruction of pupils in accredited high school work in such 
districts as provided by section 1281 the county superintendent shall in- 
clude only that proportion of the total number of teachers so employed 
which the average daily attendance of eligible pupils attending such 
joint district high schools and residing within the said county bears 
to the total average daily attendance of such school. 


En. Sec, 1, Ch. 10, L. 1925. 


1281.1. Scope of act. This act shall be in full force and effect from 
and after its passage and approval and shall govern the apportionment 
of the proceeds of all county high school levies not theretofore apportioned. 

En, Sec, 2, Ch. 10, L. 1925. | 


1282. Free attendance— Fees when required. Attendance at any 
high school to whose support such money is apportioned in accordance with 
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the provisions of this act shall be free to all eligible pupils residing in 
the county in which said accredited high school is located; provided, how- 
ever, that the board of trustees shall have power to require students in 
the commercial, manual training, domestic science, scientific and agricul- 
tural courses to pay a fee for the use of typewriters and other special 
equipment and to cover the costs of breakage and material used in the 
laboratories and shops of the school, which fee shall not exceed the actual 
cost to the high school of the material used or broken, or the reasonable 
value of the use of any special equipment. 


Amd. Sec. 2, Ch. 19, L. 1923; Amd. Sec. 1, Ch. 102, L, 1925. 


1282.1. Proportion of tax, how computed — Attendance basis. No 
attendance of a high school student outside of the county of his residence 
shall be counted in determining attendance, except, in cases where a high 
school student by reason of convenience to his place of residence or by 
reason of employment, and for reason of vocational training not otherwise 
available attends a high school in another county, and such attendance is 
approved by the county superintendent of schools of the county of his 
residence; the county commissioners of said county are authorized, in their 
discretion, to direct the county treasurer to pay over to the school district 
or county high school where the pupil attends a proportionate share of the 
high school tax levied in said county, the amount to be determined in the 
manner in which the distribution of high school funds is made in the 
county in which the students concerned reside. 


En. Sec. 3, Ch. 19, L. 1923. 


1282.2. Applies to 1922 taxes and thereafter. The distribution pro- 
vided for by this act shall apply to undistributed taxes collected for the 
year 1922, and thereafter. 


En, Sec. 4, Ch. 19, L. 1923, 


1294. Superintendent of city and county high schools—Appointment. 
Whenever, after the passage and approval of this act, the total number 
of school children enrolled in any county high school and in the city 
schools located in the same city or town with said county high school shall 
be fewer than nine hundred, the board of trustees of the school district 
in which such city schools are located, and the board of trustees of such 
county high school (said boards being hereinafter designated as ‘‘the joint 
boards’’) may, if, in the judgment of the said joint board it will be for the 
best interests of the said school or schools, jointly appoint a person to be 
known as the superintendent of city and high schools, who shall supervise 
the operation of both the high school and city schools in such district. 


Amd. Sec. 1, Ch. 126, L. 1923. 


1301.1. Discontinuance county high schools—Procedure. Any county 
in this state in which a county high school has been or may hereafter 
be established may discontinue and abolish said county high school and 
make disposal of the property belonging to the same in the manner here- 
inafter provided. Provided, however, the provisions of this act shall not 
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apply where thirty per cent or more of the students enrolled in any county 
high school during the last preceding school year, whose parents reside 
outside of the school district in which such high school is located. 


En. Sec. 1, Ch. 125, L. 1923. 


1301.2. Petition — Election — Voting — Ballots — Findings. When- 
ever, between the first of July and the first day of September of any 
general election year, one hundred and fifty tax-paying freeholders and 
qualified electors in any county shall petition the board of county com- 
missioners requesting that the county high school be abolished in their 
county, the county clerk shall give notice by publication in the official 
paper of the county on or before September 15th, following, that such 
petition has been filed. It shall be the duty of the board of county com- 
missioners of said county to submit to the qualified electors of said county 
at the next general election the question of the abolishment of the county 
high school of said county. Said election shall be advertised, held and 
conducted and the votes canvassed and returns made in the same manner 
as is provided by law for the submission of questions to the people of a 
county. The qualified electors shall vote by ballot for or against the 
abolishment of the county high school. Provided, the term qualified 
electors as used in this act shall include only such qualified electors under 
the general school laws of the state as are also freeholders and taxpayers 
of the county as shown by the last preceding assessment-roll. The ballots 
shall substantially be in the following form: 

For the abolishment of the county high school. 

Against the abolishment of the county high school. 

An elector desiring to vote for the abolishment of the county high 
school shall do so by placing an ‘‘X’’ before the clause, ‘‘For the abolish- 
ment of the county high school,’’ which shall be a vote in favor of abolish- 
ing the county high school. An elector desiring to vote against the abolish- 


- ment of the county high school shall do so by placing an ‘‘X’’ before the 


clause, ‘‘Against the abolishment of the county high school.’’ If a 
majority of all the votes cast at such election shall be in favor of the 


- abolishment of said county high school, the board of county commissioners 


shall make and enter upon their minutes a finding in accordance therewith 
and after July 1st of the following year, said county high school shall be 
discontinued and abolished. Provided, however, if a majority of all the 
votes cast at such election shall be against the abolishment of the county 
high school, another election for such purpose shall not be called for 
four years. 

En. Sec. 2, Ch. 125, L. 1923. 


1301.3. Unexpended money—Disposal. Upon such discontinuance be- 
coming effective, all unexpended moneys if any of said county high school 
shall be applied in the following manner: 

Ist. To the payment of outstanding warrants of said county high 
school. 

2d. To the payment of the. interest or principal of outstanding bonds 
of said county high school. 
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3d. To be divided among the several school districts of the county 
maintaining accredited high school classes, according to the average daily 
attendance at such high school classes for the school year next preceding 
as determined by the county superintendent of schools. 


En. Sec, 2, Ch. 125, L. 1923. 


1301.4. Payment of bonds and warrants. All outstanding bonds, war- 
rants and other legal obligations of said county high school shall be paid 
in the same manner as though said county high school had not been dis- 
continued and it shall be the duty of the county commissioners annually 
to ascertain the amount of said bonds, warrants or other outstanding in- 
debtedness and to make such annual tax levies, not in excess of the total 
amount authorized by law, as may be necessary to retire and pay such 
bonds, warrants or other outstanding obligations of said county. high 
school. 


En. Sec. 4, Ch. 125, L. 1923. 


1301.5. Disposal of delinquent taxes. All delinquent taxes levied 
for the support of any county high school which has thereafter been dis- 
continued shall, whenever the same are collected, be used in the manner 
provided by section 1281 of the Revised Codes of Montana of 1921 for 
the maintenance of high school classes in counties not having county high 
schools. 


En, Sec. 5, Ch. 125, L. 1923. 


1301.6, Procedure for disposal of property. Upon the discontinuance 
of any county high school all the property both real and personal of said 
county high school shall be disposed of in the manner following: Any dis- 
trict. judge of the judicial district in which such county is situated, shall 
on application of the board of county commissioners, appoint three com- 
petent persons to appraise the value of the property both real and per- 
sonal, belonging to said county high school or used in connection there- 
with. In making such appraisement, deterioration, second-hand value and 
the special adaptability or lack of adaptability of such property for any 
other use shall be taken into consideration by the appraisers. Said ap- 
praisers shall receive the sum of $5 per day each for their services, payable 
out of the county high school fund of the county. They shall make their 


appraisement and return the same to the board of county commissioners of _ 


the county within ten days of the date of their appointment. 
En. Sec, 6, Ch. 125, L. 1923. 


1301.7. Sale of property. Said board of county commissioners may: 
thereupon at any time, at either public or private sale and either with or 
without advertisement of such sale, sell or dispose of all or any part of the 
property belonging to said high school or used in connection therewith, 
and shall be authorized to make and execute on behalf of the county such 
bills of sale, deed or other conveyances as may be necessary to transfer 
the title to said property to the purchaser thereof. 


En, Sec. 7, Ch. 125, L. 1923. 
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1301.8. Sales, how made—Reappraisement. All sales shall be for 
eash with preference given to a proposed use for high school, common 
school or other public school purposes, and no property shall be sold for less 
than its appraised value, provided however that the district judge appoint- 
ing said appraisers, or his successor in office or another judge designated 
by him, may, upon the application of any person desiring to purchase said 
property or any part thereof, or on the application of the board of county 
commissioners, conduct a hearing upon the question of the reasonable 
value of said property and may thereupon increase or decrease the valua- 
tion put thereon by the appraisers. 


En. Sec. 8, Ch. 125, L. 1923. 


1301.9. Disposal of money. All money received from the sale of said 
property shall be disposed of in the manner and in the order specified in 
section 7 (2) of this act. 


En. Sec. 9, Ch. 125, L. 1923. 


CHAPTER 106. 
THE MILITIA—GENERAL REGULATIONS. 


1873.1. Disposal of Spanish-American war fund. That the governor 
remain the trustee of the Spanish-American war fund; that from and after 
the passage of this act the said trustee, in the usual manner of paying 
funds from this account, shall pay, out of the interest on investments made 
with the money which remained of a fund appropriated by the United 
States government on June 25, 1908, to pay the Montana national guard 
from the time of call until muster into the service of the United States 
for the Spanish-American War, to the quartermaster of the United Spanish 
War Veterans, department of Montana, the sum of two hundred thirty- 
seven and 50/100 dollars ($237.50) on July 31st and two hundred thirty- 
seven and 50/100 dollars ($237.50) on January 31st of each year for the 
current use of said department. 


En. Sec. 1, Ch. 99, L. 1927, 


CHAPTER 109. 
GENERAL PROVISIONS AND EMERGENCY CLAUSE. 


1401. Exemptions from jury duty and poll tax. Every commissioned 
officer and every enlisted man of the national guard of Montana, the 
organized reserves of the national guard of Montana, the organized 
reserves of the army of the United States, and all persons receiv- 
ing government compensation for disability received while serving with 
the United States army during the World War, shall be exempt from 
all jury duty, and from the payment of poll tax, or head tax, of every 
description, during the term of his service in the national guard, the 
organized reserves of the national guard or the organized reserves of the 
army of the United States, or while receiving government compensation 
as aforesaid. 

Amd, Sec. 1, Ch. 51, L. 1925. 
For text treatment of this subject see vol. 17 Cal. Jur. 248. 
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CHAPTER 110. 
INSANE ASYLUM. 


1415. Superintendent of asylum and assistant—Appointment, removal 
and salary.—A superintendent of the state insane asylum and an assistant 
superintendent, who shall be regularly licensed physicians of the state of 
Montana, shall be appointed by the governor, and such appointments must 


be transmitted to and approved by the senate. The tenure of office of the 


appointees shall be for a period of four years from the date of appoint- 
ment, and until their successors have been appointed and qualified. The 
salary of the superintendent is hereby fixed at the sum of four thousand 
($4,000) dollars per year, the salary of the assistant superintendent at 
three thousand ($3,000) dollars per year, payable in monthly installments 
of one-twelfth each at. the end of each and every month. 

The superintendent and the assistant superintendent in addition to the 
salaries above mentioned shall be entitled to draw from the asylum com- 
missary food supplies for their respective families, not to exceed, however, 
in value the sum of fifteen hundred ($1500) dollars per year for each 
family. Such food supplies so drawn shall be accounted for to the board 
of commissioners for the insane, in the same manner as other supplies 
used at the insane asylum. 

They shall be subject to removal by the state board of commissioners 
for the insane at any time for misfeasance, nonfeasance, or malfeasance in 
office, but before the superintendent or the assistant superintendent be so 
removed, formal charges in writing must be preferred, and the superintend- 
ent or the assistant charged shall be given opportunity to appear and 
defend himself against any such charges. When charges shall have 
been preferred asking the removal of the superintendent or the assistant 
superintendent notice of the time and place of hearing of said charges shall 
be served upon the accused at least five days prior to the day set for the 
hearing; provided, however, that when such charges have been preferred, 
the state board of commissioners for the insane shall have the power and 
authority to suspend the accused until after the determination of the 
charges preferred against him. 


Amd. Sec. 1, Ch. 42, L. 1923. 


CHAPTER 111A. 
STERILIZATION OF INMATES OF CUSTODIAL INSTITUTIONS, 


1455.1. Title of act. This act shall be known as the ‘‘Eugenical 
Sterilization Law.”’ 


En. Sec. 1, Ch. 164, L. 1923. 
Asexualization or sterilization of mental defectives, note, 40 A.iL. BR. 585; 


1455.2. Definition of terms. For the purpose of the act the following 
terms (a) heredity, (b) procreate, (c) custodial institution, (d) inmate, 
(e) eugenical sterilization, are hereby defined as follows: 

(a) Heredity in the human species is the transmission, through sper- 
matozoon and ovum, of physical, physiological and psychological qualities 
from parents to offspring. 
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(b) Procreate means to beget or to conceive offspring, and applies 
equally to males and females. 

(e) Custodial institution is a habitation which provides food and 
lodging, restraint, treatment, training, care or residence for inmates de- 
elared mentally delinquent through constituted legal channels. 

(d) An inmate is an idiot, feeble-minded, insane or epileptic person 
who is treated, trained, or cared for within a custodial institution. 

(e) Eugeniecal sterilization is herein defined as vasectomy, or sal- 
pingectomy, or such adequate medical treatment which will surely and 
permanently nullify the power to procreate offspring, to achieve permanent 
sexual sterility and the highest therapeutic benefits to the patient. 


En. Sec. 2, Ch. 164, L. 1923, 


1455.3. State board of eugenics. The state board of eugenics is 
hereby created and established for the state of Montana. It shall consist 
of: The chief physician of each custodial institution, the president of the 
State Medical Association, a female member named by the State Medical 
Association, and the secretary of the state board of health, the last named 
to be chairman of the board. 


En. Sec, 3, Ch. 164, L. 1923. 


1455.4. Duties of the state board of eugenics. It shall be the duty of 
this board to approve or disapprove certificate of sterilization submitted to 
them by the chief physician of custodial institution of inmate as provided 
in section 5 of this act and to review the decision of the said chief physi- 
cian in case of nonconsent on the part of the guardian, or best friend as 
provided in section 6. This board is also hereby empowered to exercise 
general supervision of matters pertaining to sterilization, over the chief 
physician and assistants in custodial institutions, and require from them 
proper records and data for the determination of the efficiency, benefits 
and specific efforts of eugenical sterilization. 


En. Sec. 4, Ch. 164, L. 1923. 


1455.5. Responsibility for sterilization. The sterilization shall be per- 
formed by, or under the supervision of the chief physician of the eus- 
todial institution of said inmate, whenever he, by his competent examina- 
tion, and upon the approval of the state board of eugenics finds the said 
inmate or inmates, to fall within the above-named class or classes; provided, 
however, that before this sterilization takes place it shall be the duty of 
the said chief physician to fill out appropriate certificate of said inmate or 
inmates to be sterilized and present same to the state board of eugenics 
and secure that board’s approval thereof, the approval to be evidenced 
by the appropriate indorsement on the back of said certificate by the sec- 
retary of said board. 


En. Sec. 5, Ch. 164, L. 1923. 


1455.6. Consent. Before taking out the certificate mentioned in the 
above paragraph it shall be the duty of the physician to secure the consent 
of the legal guardian of said inmate and in case such inmate has no legal 
guardian, then the consent of his or her nearest known kin within the 
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state of Montana and if such inmate has no known kin within the state of 
Montana, then the consent of the custodial guardian of such inmate. In 
all cases when this consent is refused, it should be noted on the certificate 
by the chief physician, and it then becomes his duty to notify the inmate 
and his guardian, or nearest known kin within the state of Montana, and 
in ease such inmate has no known kin within the state of Montana, then 
the custodial guardian of such inmate, of the proposed sterilization, setting 
a date for him or them to appear before the state board of eugenics and 
to show cause why the sterilization should not take place. It shall then 
be the duty of the state board of eugenics to withhold the approval of 
the sterilization of said inmate until the said board has heard and passed 
upon the merits of the objection. At the hearing it shall be the duty 
of the state board of eugenics either to approve or disapprove the steriliza- 
tion. 

Failure of complainants to appear at the hearing sitar due notice shall 
be considered as a waiver of all objections. 

Upon the approval of the state board of eugenics, the secretary thereof 


shall indorse the approval on the back of the sterilization certificate of the | 


inmate, and the chief physician shall cause sterilization to proceed as 
though the consent were given. 

All decisions of the state board of eugenics shall be appealable to the 
district court of the district in which the custodial institution of the inmate 
is located by the objecting party or parties hereinbefore mentioned filing 
a petition against the state board of eugenics in the said court, in which 
case sterilization proceedings shall be suspended until final disposition of 
the case by the court. 


En. Sec. 6, Ch. 164, L. 1923, 


1455.7. Liability. Neither the members of the state board of eugenics, 
the chief physicians, nor assistants concerned, nor any other persons legally 
participating in the execution of the provisions of this act, shall be liable 
either civilly or criminally on account of said participation provided, how- 
ever, that sterilization of the said inmate or inmates, by the chief physician 
of the custodial institution or his assistants, for other than the purpose 
named in the act, or by fraud or duress, or without the approval of the 
state board of eugenics, shall constitute a felony punishable by a fine of 
not more than $1,000, or imprisonment in the state prison for no more 
than five years, or both. 


En. Sec. 7, Ch. 164, L. 1923. 


1455.8. Purpose of findings and orders. The purpose of said findings 
and orders of said board and any operation performed thereunder, shall 
be for the betterment of the physical, mental, neural or psychic condition 
of said inmate, or to protect society from the menace of procreation by 
said inmate, and not in any manner as a punitive measure. 


En. Sec. 8, Ch. 164, L. 1923. 
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CHAPTER 115. 
' TUBERCULOSIS SANITARIUM. 


1520. Admission of patients to sanitarium— Soldiers, sailors and 
marines. The executive board of said sanitarium is hereby given power 
and authority to receive therein patients who have no ability to pay, but 
no person shall be admitted to the sanitarium who has not been a citizen 
oi this state for at least one year, excepting that a female who has been 
a resident of the state for at least five months preceding the date of the 
application may be admitted, though not a citizen. Every person desiring 
free treatment in said sanitarium shall apply to the local authorities of 
his or her town, city or county, having charge of the relief of the poor, 
who shall thereupon issue a written request to the president of said sani- 
tarium for the admission and treatment of such person. Such request shall 
state in writing whether the person is able to pay for his or her care 
and treatment while at the sanitarium, which request and statement shall 
be kept on file by the president in a book kept for that purpose in the 
order of their receipt by him. No person shall be admitted as a patient 
in said institution without certificate of an examining physician, certifying 
that such applicant is suffering from tuberculosis, or what is commonly 
called miner’s consumption, and, if upon the reception of a person at such 
sanitarium, it is found by the authorities thereof that he or she is not 
suffering from tuberculosis or miner’s consumption, he or she shall be re- 
turned to the place of his or her residence, and the expenses of transporta- 
tion to and from the sanitarium shall be paid by the county of which he 
or she is a resident. Admissions to said sanitarium shall be made in the 
order in which the names of applicants shall appear upon the application 
book to be kept as above provided by the president of said sanitarium, in 
so far as such applicants are subsequently certified by the said examining 
physician to be suffering from tuberculosis or miner’s consumption; pro- 
vided, however, that where the next patient in order is a man and the only 
accommodations available in the sanitarium are for women or children, then 
women or children shall be admitted in their proper order and vice versa. 
Every person who is declared, as herein provided, to be unable to pay 
for his or her care and treatment, shall be transported to and from the 
sanitarium at the expense of said local authorities, and cared for, treated 
and maintained therein at the expense of the county or municipality which 
would otherwise be chargeable with the support of such poor or indigent 
persons, and the expense of transportation, treatment, maintenance and 
actual cost of articles of clothing furnished by the sanitarium to such 
poor and indigent persons, shall be a county or town charge, as the case 
may be; provided, further, that any soldier, sailor or marine, who has 
served in the army or navy of the United States, and was at the time 
thereof a citizen or had established his residence in the state of Montana, 
who on discharge therefrom is found to be suffering from tuberculosis, and 
whose admission to the Montana state tuberculosis sanitarium is requested 
by the proper federal authorities, shall be entitled to be admitted thereto, 
and shall be classed for the purpose of admission on the same basis as 
free patients, and all such soldiers, sailors or marines shall be given 
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priority for entrance thereto over other applicants in the order in which 
their applications for admittance are received and filed. 

The treasurer of the sanitarium shall collect and receive any sum or 
sums the federal government may allow or pay for such purpose, and 
shall pay the same over to the state treasurer. 

Amd. Sec, 1, Ch. 4, L. 1927. 


1525. Donations, to whom made, 
“Cited in Manley v. Harer et al., 73 Mont. 253, 262, 235 Pac. 757. 


CHAPTER 116. 
SOLDIERS’ HOME. 


1529. Board of managers—Appointment—Term—Removal. The gen- 
eral supervision and government of said home shall be vested in a 
board of managers, to consist of five members, one of whom shall be 
the department commander of the Grand Army of the Republic of the 
state of Montana, or in case the office of department commander of the 
Grand Army of the Republic of the state of Montana shall be at any 
time abandoned or discontinued then the department commander of the 
Spanish-American War Veterans of the state of Montana for the time be- 
ing shall be a member of the board, and the remaining four shall be 
appointed by the governor, by and with the advice and consent of the 
senate. Of the four members so appointed as aforesaid, two shall hold 
their office for the term of four years and two for the term of two years 
respectively, and until their successors are appointed and qualified. The 
governor, at the time of the making of the said appointments, shall desig- 
nate the period for which each member is appointed, and thereafter every 
two years the governor shall appoint two members of said board of man- 
agers, who shall hold their office for the term of four years, and until 
their successors are appointed and qualified. The governor shall have 
the power to remove any member of the board for inefficiency or other 
good and sufficient cause, and in case of any vacancy in said board by 
death or otherwise, the governor shall appoint a suitable person to fill the 
vacancy for the unexpired term. No less than three members of said board 
of managers shall be ex-soldiers or sailors of the United States, and one 
of the board shall be a regular practicing physician, duly licensed under 
the laws of the state of Montana. 

Amd. Sec. 1, Ch. 149, L. 1925. 


1533. Commandant—Appointment—Salary and duties. The board of 
managers shall appoint a commandant of the soldiers’ home, who shall 
receive a salary not to exceed one hundred twenty-five dollars ($125) per 
month, who shall be a resident of the state of Montana, and shall have 
served in the army or navy of the United States during the late war of the 
rebellion or in the Spanish-American War, and shall have received an 
honorable discharge therefrom. 

They shall formulate and publish all necessary rules and regulations 
to be reasonably and impartially enforced by the commandant of the 
home, subject to appeal to the board of managers. 
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All subordinate officials and employees of the home shall preferably 
be selected from residents of the state who have served in the army or 
navy of the United States and have been honorably discharged therefrom. 

The salaries of the commandant and all subordinate officials and such 
other employees as may be necessary shall be fixed by said board of man- 
agers; provided, that the compensation so paid shall in no case exceed 
such reasonable and necessary compensation as is paid for like services in 
similar institutions. 

Any such subordinate official or employee may be suspended or dis- 
charged by such commandant for inefficiency or misconduct and a state- 
ment of the case shall be reported’ to the said board, who shall upon appli- 
cation offer such official or employee a hearing, and the action thereon of 
the board shall be final. 


Amd. Sec. 1, Ch. 126, L. 1925. 


1536. Admissions wives and widows to home. The board of managers 
of the soldiers’ home is authorized and empowered to admit to the privi- 
leges of the home under such rules as the board may prescribe, the wives 
or widows of soldiers or sailors who are inmates or who may be or may 


' have been eligible to admission as inmates and who were married to such 


soldiers or sailors prior to the year 1912. 
Amd. Sec. 2, Ch. 126, L. 1925. 


1546. Chaplain— Duties and salary. The board of managers shall 
select and appoint a chaplain for the soldiers’ home, who must be a regular 
ordained minister of the gospel and who shall hold divine services at the 
soldiers’ home at least twice a month, and who shall also conduct the 
burial services upon the death of any of the inmates of the home, and shall 
be paid a salary of not to exceed twenty-five dollars ($25) per month. 


Amd. Sec. 3, Ch, 126, L. 1925. 


CHAPTER 117. 
THE STATE HISTORICAL LIBRARY. 

1560.1. Historical Society of Montana. The historical and miscel- 
laneous library shall hereafter be known as and ealled the Historical 
Society of Montana. 

En. Sec. 1, Ch. 57, L. 1923. 


1560.2. Historial fund. The Montana pioneer historical fund is 


hereby created for the reception and custody of contributions, legacies, 


gifts, bequests or devises, for the special purpose of the construction of a 
Pioneer Historical Society building on the state capitol grounds at Helena, 
Montana. 

En. Sec. 2, Ch. 57, L. 1923. 


1560.3. Duties of treasurer—Appointment of commission when. The 
treasurer of the state of Montana is the custodian of such funds as shall 
be contributed thereto (by any person) and such funds shall be held 
inviolate for the purpose named and shall never revert to the general or 
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any other fund but shall be used for the special purpose herein specified. 
When the said funds in cash shall amount to the sum of two hundred and 
fifty thousand dollars ($250,000) the state treasurer shall so report to the 
governor of the state of Montana and it shall be the duty of the governor 
to appoint a Pioneer Historical Society commission, of which commission 
the lieutenant-governor of the state of Montana for the time being shall 
be one, the treasurer of the state of Montana for the time being shall be 
one, the president of the historical society for the time being shall be one, 
and the president of the Society of Montana Pioneers for the time being 
shall be one. The said commission shall consist of seven members, three 
of whom shall be appointed by the governor for the term of four years or 
until their successors are appointed and qualified or until the duties of 
said commission as provided herein have been performed. Said commis- 
sion shall serve without pay. 
En. Sec. 3, Ch. 57, L. 1923. 


1560.4. Design for permanent building. The said commission is spe- 
cially charged with the duty of securing a satisfactory design for the 
permanent home of the Historical Society of Montana and of the Society 
of Montana Pioneers and to let the contract for the construction of the 
same and to supervise such construction and furnishing under proper 
regulations. 

En. Sec. 4, Ch. 57, L. 1923. 


1560.5. Building for use of society. On the completion and accept- 
ance of said building and the payment of the cost thereof out of the said 
pioneer historical fund, the same shall be occupied by the Historical Society 
of Montana and the Society of Montana Pioneers and such societies only. 

En. Sec. 5, Ch. 57, L. 1923, 


1560.6. Furnishing cost. Out of the said fund shall be retained from 
the moneys devoted to the construction of said building ten per cent(10%) 
thereof for the proper furnishing of the said building under the supervision 
of the said commission aside from the furniture now belonging to the 
Historical Society of the state. 

En. Sec. 6, Ch. 57, L. 1923. 


1560.7. Submission of claims. All claims against the said fund shall 
be sworn to and filed with the secretary of said commission and shall be 
examined at a regular meeting of the board, and if allowed by the said 
commission said claims shall be presented to the state board of examiners 
for approval and payment out of the moneys contained in the said pioneer 
historical fund. 

En. Sec. 7, Ch. 57, L. 1923, 


1560.8. Report on completion work. On the completion of the duties 
devolved herein on the said Pioneer Historical Society commission the said 
commission shall make a full report of its work and the same shall be 
dissolved and cease. 

En. Sec, 8, Ch. 57, L. 1923. 
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1560.9. Designation of building lot. When the said commission is 
appointed the governor of the state or body or commission having charge 
and control of the state capitol grounds shall designate one full block 
adjacent to the said capitol and bounded on all sides by a street for such 
building which shall be satisfactory to said commission and accepted by 
them before proceeding with the construction of the said building. 


En. Sec. 9, Ch. 57, L. 1923, 


1560.10. Commission — Quorum — Expenses — Office. A majority of 
said commission shall constitute a quorum at any meeting and the mem- 
bers thereof may be allowed their necessary traveling expenses for attend- 
ing such meetings at Helena out of the said pioneer historical fund. The 
office of said commission is hereby designated to be located at the rooms 
of the Historical Society of Montana in the capitol building at Helena. 
The officers of said commission shall consist of a chairman, a vice-chairman, 
a secretary to be elected by the members thereof and the treasurer of the 
state of Montana for the time being shall be the treasurer thereof. 


En. Sec. 10, Ch. 57, L. 1923. 


1560.11. Maintenance building by state. On the completion of the 
said building and its occupancy as above provided the state of Montana 
does hereby agree and undertake to perpetually maintain, repair, heat, 
renew furniture, etc., as required, the same. 


En. Sec. 11, Ch. 57, L. 1923. 


1560.12. Art gallery. Provision in the design of said building shall 
be made for an art gallery specially arranged for the fine collection of oil 
and other portraits and landscapes belonging to the said Historical Society. 


En. Sec. 12, Ch. 57, L. 1923. 


1560.18. Official seal Historical Society. That the Historical Society 
of Montana, be, and the same is hereby authorized to adopt and use an 
official seal for the purpose of authenticating the acts of said society and 
for all other purposes for which the use of a seal by said society may be 
deemed proper. 

En. Sec. 1, Ch. 13, L. 1927. 


1560.14. Design. The design of the seal of said Historical Society 
of Montana shall be substantially as follows: A central group representing 
a covered immigrant wagon drawn by two yoke of oxen, showing prairie 
in the foreground, mountains in the background, and directly beneath 
it the figures ‘‘1865.’’ Said seal shall be two inches in diameter and sur- 
rounded by the words, ‘‘Historical Society of Montana. Seal.’’ 


En. Sec, 2, Ch. 13, L. 1927. 
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CHAPTER 124. 
HIGHWAYS—DEFINITION AND CLASSIFICATION. 


1612. Public highways defined. 


A right of way over public lands’ v. Irish et al., 67 Mont. 504, 218 Pace. 
granted by section 2477, U. 8S. Rev. 1053; City of Helena v. Helena Light 
Stats., for the construction of highways, & Ry. Co., 63 Mont. 108, 120, 207 Pae. 
does not become operative until ac- 337. 
cepted hy the public by constructing a 
public highway according to the provi- For text treatment of this subject see 
’ sions of the laws of the state in which vol. 13 Cal. Jur. 309. 

the lands are located. Moulton et al. 


CHAPTER 125. 
ROAD TAXES AND BONDS. 


1617. Road tax levy—General road tax. 
Cited in State ex rel. Case v. Bolles et al., 74 Mont. 54, 65, 238 Pae. 586. 


CHAPTER 126. 
SUPERVISION OF PUBLIC HIGHWAYS. 


1622. Powers and duties of county commissioners respecting high- 
ways. The board of county commissioners of the several counties of the 
state have general supervision over the highways within their respective 
counties. 

1. They may, in their discretion, keep the county divided into suit- 
able road districts, place each of such road districts in charge of a compe- 
tent road supervisor, and order and direct each of such supervisors con- 
cerning the work to be done upon the public highway in his district. 

2. They may, in their discretion, provide and order the county sur- 
-veyor, or if the county surveyor is incompetent, some other competent 
surveyor designated by the board, to prepare suitable plat books and 
have recorded therein with the county clerk a full description of every 
public highway within the county, showing each course by bearing and 
distance, with a full and complete map thereof, together with a record of 
all other proceedings with reference to the same. 

3. They must cause to be surveyed, viewed, laid out, recorded, opened, 
worked, and maintained such highways as are necessary for public con- 
venience, as in this act provided, and cause to be erected and maintained 
thereon guide-posts, as provided in this act. 

4. They must abolish or abandon in the manner provided in this act 
such public highways as are not necessary for the public convenience. 

5. They must contract, agree for, purchase, or otherwise lawfully: ac- 
quire the right of way over private property for the use of public high- 
ways, and for that purpose institute, when necessary proceeding under 
sections 9933 to 9958 of the Code of Civil Procedure, paying for such 
right of way from the general road fund of the county. 

6. They may, in their discretion, but subject to the limitation and 
provisions in the constitution and codes provided, issue bonds upon the 
faith and credit of the county for the construction or improvements of 
main highways, state highways, and bridges. 
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7. They may, in their discretion, but subject to the limitation and 
restriction provided in the codes for the letting of public contracts, let 
out by contract the construction, maintenance, and improvement of the 
public highways, and the construction, maintenance, or repairs of bridges 
when the amount of work to be done exceeds the sum of one thousand 
(1,000) dollars. 

8. They may, in their discretion, cause to be done whatever may be 
necessary for the best interests of the roads and road districts of their 
several counties. 

9. They may limit or forbid, temporarily, any traffic or class of traffic, 
on the public highways or any part thereof, when in their discretion it is 
necessary that traffic be so restricted in order to preserve and repair such 
highways. 

10. They must make such reports, relating to the state roads under 
their supervision, to the state highway commission, as may be mpaented 
by said commission. 

11. They may, in their diseretion, employ a competent road builder, 
who shall, in counties of the first class, be the county surveyor, and who 
shall be paid for his services not to exceed eight dollars per day and his 
actual expenses, who shall serve during the pleasure of the board, whose 
duty it shall be, under the direction and control of said board, to prescribe 
the time and place, when and where, all work shall be done on the roads 
of the county; report any delinquency or inefficiency of any road overseer, 
or any other person employed upon such road, to the board of county 
commissioners, and perform such other duties as may be prescribed by 
the said board. 

Amd. Sec. 1, Ch. 128, L. 1925. For text treatment of this subject see 


Cited in State ex rel. McLeod v. Dis- Vol. 7 Cal. Jur. 456 et seq. 
trict Court, 67 Mont. 164, 169, 215 Pac. 
240. 


1622.1. Control of highways by county surveyor in certain counties. 
The county surveyor of all counties having a total registered vote of 
twenty-three thousand (23,000) or over, at the last general election shall 
have exclusive control, supervision and direction of all highways, bridges 
and causeways within his county, and in the exercise of such control, 
supervision and direction he shall keep all highways and bridges free and 
clear of all obstructions; cause highways to be graded, when needed, and 
maintain and repair the same; cause all bridges and causeways to be made, 
when needed, and keep the same maintained and in good repair and renew 
the same when destroyed; make all surveys; establish grades; prepare 
plans, specifications and estimates; keep accurate cost data; approve all 
claims against the county for all highway, bridge and causeway construc- 
tion, maintenance and repair prior to presentation to board of county 
commissioners; employ deputies and men and teams and discharge at his 
pleasure such deputies, men and teams, and determine how, when and 
where such deputies, men and teams shall work; purchase and secure all 
highway and bridge machinery and machinery equipment and tools to 
be used upon highways and bridges with the approval of the board of 
county commissioners; purchase and secure all highway, bridge and cause- 
way supplies and materials with the approval of the board of county com- 
missioners; from time to time make reports and estimates of all matters 
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relating to highways and bridges when required by the board of county 
commissioners; perform such other duties as are now or which may be 
hereafter required by law. 


En. Sec. 1, Ch. 102, L. 1927. 


1622.2. Office of road supervisor abolished. The office of road super- 
visor is hereby abolished. Any and all laws relating to the powers and 
duties of road supervisors are hereby made applicable to county surveyors 
of all counties having a total registered vote of twenty-three thousand 
(23,000) or over at the last general election in so far as the same are not 
inconsistent with any of the provisions of this act. 


En. Sec. 2, Ch. 102, L. 1927. 


1624. Road supervisors—Appointment and compensation. 
Cited in Manley v. Harer et al., 73 Mont. 253, 261, 235 Pae. 757. 


1627. Removal of obstructions and repair of bridges. 


In the matter of repairing defects on 
a highway, the board of county commis- 
sioners can only act as a board; hence 
one commissioner cannot be held liable 
in damages for not doing that which 
he had no power to do. Riggs v. Webb, 
77 Mont. -80, 249 Pac. 1041. 

This section places the specific legal 
duty upon the board of county commis- 


way, and after notice thereof, any mem- 
ber of the board who neglects to do 
so becomes personally liable under sec- 
tion 4520 for any injury caused thereby, 
and they are not relieved of liability by 
merely instructing the road supervisor 
to erect and maintain barriers. Becker 
v. Chapple et al, 72 Mont. 199, 232 
Pac. 538. 


sioners to remove obstructions in a high- 


CHAPTER 127. 
ESTABLISHMENT, ALTERATION AND VACATING OF PUBLIC HIGHWAYS. 


1647. Crossing of railroad, canals, and ditches. 
Cited in Knott v. Pepper, 74 Mont. 236, 244, 239 Pac. 1037. 


CHAPTER 128. 
SPECIAL ROAD DISTRICTS. 


1652. Corporate capacity and purpose special road districts—Sur- 
veyor—County and district bridges. Every special road district No. 
Meek sce , hereinafter organized and formed as herein provided, is hereby 
declared to be a corporate body, by the name and style of special road 
district-of the county Of (0)... 6 es Mes eres .., and state of Montana, and 
in that name may hold property, sue and be sued and make contracts. 
But nothing in this act shall be deemed or construed to extend to any 
special road district the right, power, or authority to issue bonds for any 
purpose whatsoever. The purpose of such road districts is to provide for 
the proper care, supervision, and maintenance of existing public highways 
within such road districts, it being the intention of this act that county 
commissioners and county surveyors, or special deputy county surveyors, 
as herein provided, shall continue to have and exercise the authority now 
provided by law for them, in laying out, establishing, and constructing 
new roads and bridges, and repairing such existing roads and bridges in 


186 


1 


Ch. 129] Locau IMPROVEMENT DISTRICTS. [1686 


the county as the county commissioners may at any time by resolution 


_ determine ; provided, however, that the county commissioners of the county 


shall appoint a special deputy county surveyor to do the work of the 
county surveyor in all cases where the work can be done more economi- 
cally and efficiently by said deputy. A copy of any such resolution by 
said commissioners, when passed, shall be by them sent to the secretaries 
of the districts through which such new road or road repairs may extend. 
Bridges over twelve feet in length shall be known as ‘‘county bridges,’’ 
and may be constructed by the county. Bridges twelve feet and under 
shall be known as “‘district bridges,’’ and be constructed by the special 
road district wherein the same is located; provided, that nothing in this 
act shall be construed to exempt any ditch company or owner from the 
duty of construction or maintenance of any bridges as now provided by 
law. Except as herein limited, all supervision, repair, and maintenance 
of roads and highways shall be done by and be a charge upon the special 
road district; provided, that when the county surveyor or special county 
surveyor, as provided in this section, may estimate any repair or con- 
struction work on any bridge or road to exceed one thousand ($1,000) 
dollars per mile in cost in any one year, such Ne ti or construction shall 
be a charge upon the county. 

Amd. Sec, 1, Ch, 141, L. 1923. 


CHAPTER 129. 
LOCAL IMPROVEMENT DISTRICTS. 


1686. Letting of contract—Conditions of same. After the board has 
made the order creating and establishing the local improvement district, 
the local committee of supervisors shall let the contract for furnishing 
the necessary materials and the performance of the work and labor neces- 
sary for the construction and completion of said road according to said 
plans and specifications and under the supervision of the county surveyor 
they shall advertise for bids for the construction, laying out or improv- 
ing of such main highway, and fix the time for opening such bids at the 
office of the board of county commissioners and award such contract to 
the lowest responsible bidder, except that no contract shall be awarded 
at a greater sum than the estimate of cost of such work hereinbefore pro- 
vided for. The said work may be let to one or more contractors or all 
of same may be let in one contract or in separate contracts in the dis- 


-eretion of said local supervisors. The committee of supervisors may 


reject any and all bids and before the execution of any contract they 
shall require a bond satisfactory to them that the contractor will furnish 
the required material and perform the required work upon the terms speci- 


fied in the contract and within the time prescribed; and as a bond of 
indemnity against any direct or indirect damages that shall be suffered 


or claimed for injury of persons or property during the construction of 


said improvement and until the same is accepted. 


Partial payments may be provided for in the contract, and paid in 
the manner herein provided when certified by the county surveyor and 
committee of supervisors to an amount not exceeding eighty per cent of 
the value of the work done and the materials, provisions and supplies 
furnished and the said contract shail provide that at least twenty per cent 
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of the estimated amount shall be retained to secure the payment to la- 
borers who have labored on such work and to those who have furnished 
materials, provisions and supplies (and supplies) for the prosecution of 
such work, and such laborers and those who have furnished materials, pro- 
visions and supplies shall have thirty days after the work has been com- 
pleted or material, provisions and supplies furnished, for lien on such 
twenty per centum so reserved; providing, notice thereof in writing shall 
have been filed with the committee of supervisors within said thirty days, 
which lien shall be senior to all other liens, such as judgment, garnish- 
ment, or judgment lens, and no improvements or construction shall be 
deemed to be completed until the committee of supervisors have filed with 
the clerk of the board of county commissioners a statement signed by a 
majority of them, same to have been completed and that all labor, mate- 
rial, provisions and supply liens have been discharged. Such contract, 
shall be executed in the name and on the behalf of the county by the 
board of county commissioners and attested with the seal thereof, for the 
use and benefit of said local improvement district; but such county shall 
not thereby be rendered subject to any claim or lability in a greater sum 
than that agreed upon with said proposed assessment district as provided 
in the order fixing the amount chargeable to said county. 


Amd. Sec. 1, Ch, 13, L. 1925. 


CHAPTER 180. 
PUBLIC BRIDGES. 


1704. Bridge Tax—Levy and collection. 
Cited in State ex rel. Case v. Bolles et al., 74 Mont. 54, 65, 238 Pac. 586. 


CHAPTER 134. 
SPEED AND TRAFFIC REGULATIONS, 


1742. Speed regulations. 


The rule as to the right and mutual tion. State v. Pepper, 70 Mont. 596, 226 
duties of automobiles and bicycles and Pae. 1108. 
the drivers thereof under this section Pedestrians and automobilists have 


was stated in Pratt v. Kistler, 72 Mont. 
356, 233 Pac. 600. 

Sections 1742-1763, requiring the regis- 
tration of motor vehicles and the pay- 
ment of the prescribed fee, are not open 


equal rights in the use of the public 
highways, in the exercise of which the 
former must use ordinary care for their 
own safety and the latter must drive 
their automobiles in accordance with the 


to the constitutional objection that they 
are a revenue measure, but they may 
be justified as a reasonable police regula- 


requirements of this section. Green v. 
Bohm, 65 Mont. 399, 211 Pac. 320. 


1743. Traffic regulation. Every person operating or driving a ve- 
hicle of any character upon a public street or highway of this state must 
observe the following traffic regulations: Q 

1. Traffic must everywhere and at all times keep to the right. Ve- 
hicles moving in opposite directions must pass each other by turning to 
the right. Vehicles moving in the same direction must pass by turning 
to the left on the part of the one passing, and turning to the right on the 
part of the one being passed. At all (turns) curves, corners, and cross- 
ings, and particularly where the view is in any manner obstructed both 4 
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in cities and towns and in the country, vehicles must slow down and be 
under complete control and must keep to the right, so that if the width 
of the road permits, their is room on their left for the passing vehicle 
that may at any time suddenly or unexpectedly appear. 

2. In cities, towns or villages where traffic is heavy, slow moving 
traffic must keep as near as possible to the curb. Vehicles turning corners 
to the right must keep close to the right-hand eurb; in turning to the left, 
vehicles must keep to the right and swing full around the intersection 
of the center lines of the street. The operator or driver of any vehicle 
desiring for any reason, either at or between street crossings, to turn to 
the left, must warn all following by extending his arm full from the 
shoulder for a period of not less than two seconds, and sufficiently in ad- 
vance of turning to enable anyone following to stop or make the neces- 
sary change in course. Provided, however, that if the motor vehicle 
operated and driven be equipped in the rear with a signal lamp with 
direction indicators which will indicate clearly and positively the direction 
the operator or driver desires for any reason to turn, whether to the right 
or to the left, either at or between street crossings, and warning is given 
all following by means of such signal lamp for a period of not less than 
two seconds, and sufficiently in advance of turning to enable anyone fol- 
lowing to stop or make the necessary change in course it shall not be 
necessary to extend the arm and the foregoing provision relating thereto 
shall be of no force or effect during the period between one hour after 
sunset and one hour before sunrise. 

3. The operator or driver of any vehicle upon a public highway, upon 
being overtaken by another vehicle and receiving a signal or notice from 
the operator or driver of the vehicle in the rear that he desires to pass 
must, without necessary delay make every reasonable effort to permit 
him to do so. 

4. No motor vehicle operating upon a public street or highway of this 
state shall pass on either side thereof a street-car which has stopped to 
receive or discharge passengers at a less distance than eight feet, nor at 
a speed greater than six miles per hour. 


Amd. Sec. 1, Ch. 80, L. 1927. In an action by a pedestrian against 


The word “crossing” as used in this 

section with relation of the duty of 
drivers at crossings, held to refer to the 
intersection of a highway and a railroad 
or of two highways, and therefore an 
instruction based upon that section 
offered by defendant, through whose neg- 
ligence in driving on a private way 
across the highway with the intention of 
entering a gate on the opposite side, 
plaintiff was injured, was properly re- 
fused as not applicable. Knott v. 'Pep- 
per, 74 Mont. 236, 239 Pac. 1037. 
__ A pedestrian and the driver of an au- 
tomobile have equal rights in the use 
of the public highway and the latter must 
operate his car in the manner specified 
in this section; failure to do so renders 
him liable in damages unless the person 
injured, through his contributory negli- 
gence, precludes his right to recover. 
McGregor v. Weinstein, 70 Mont. 340, 
225 Pac. 615. 


the driver of an automobile for personal 
injuries sustained at a_ street crossing, 
an instruction based upon subdivisions 
1 and 2 of this section, requiring the 
latter in turning corners to keep close 
to the curb, held prejudicially erroneous 
where the presence of a telephone pole in 
the highway about six feet from the curb 
near the point of the accident rendered 
it impossible for the driver to obey the 
mandate of the statute, its provisions 
being elastic, not rigid, to be applied in 
the light of physical conditions existing 
in the avenues of traffic. McGregor v. 
Weinstein, 70 Mont. 340, 225 Pac. 615. 


Plaintiff riding a motorcycle in a city 
street was endeavoring to pass a truck 
going in the same direction to the left 
and sounded the horn; the driver of the 
truck suddenly turned to the left without 
giving the warning required by this sec- 
tion, causing a collision. There was no 
evidence that plaintiff had time to stop 
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or change his course. Held, that plaintiff at the time of the accident, in disregard 
was not guilty of contributory negligence of the provision of the statute that 


as a matter of law. Haney v. Mutual vehicles must keep to the right, made if 
Creamery Co., 67 Mont. 278, 215 Pac. out a prima facie charge of negligence, — 


656. McGinnis v. Phillips, 62 Mont. 223, 205 

In an action for damages for injuries Pac. 215. 
sustained in a collision between plaintiff’s 
motorcycle and defendant’s automobile, Conflict between statutes and local 
the allegation in the complaint that de- regulations, note, 21 A. L. BR, 1187. 
fendant was on the left side of the road 


1744.1. Drivers of motor vehicles—Duty when accident occurs—Pen- 
alties. In case of accident or injury to a person or persons or property 
on the public highways, due to the operation thereon of any vehicle, the 
person operating or driving shall stop, and upon request of the person 
or persons injured or whose property has suffered injury, or upon request 
of any other person present, must give his true name and correct place 
of residence, and the registration number of his vehicle, if it be a motor 
vehicle, and if such person operating or driving is not the owner thereof, 
the correct name and address of the owner of such vehicle. In the event 
the person injured or whose property has suffered injury, is unable to 
make such request, the driver of such vehicle must make such report as 
required by this act to the nearest sheriff’s office or nearest office of chief 
of police within a period of twenty-four (24) hours after such accident 
has oceurréd or injury sustained. 

Any person violating the provisions of this act or failing to give the 
information as required by this act, shall be guilty of a misdemeanor, and 
upon conviction thereof shall be subject to a fine of not less than twenty- 
five ($25) dollars, or more than five hundred ($500) dollars, or not less 
than ten (10) days imprisonment or more than three months imprisonment 
or by both such fine and imprisonment. 

En. Sec. 1, Ch. 12, L. 1928. 


1748. Liability of owner for negligence of driver. 


Under this section, the owner of a_ property while acting within the scope 
vehicle employed for the conveyance of of his employment. Rohan v. Sherman 
passengers is liable for all damage done & Reed et al., 61 Mont. 519, 202 Pac. 749. 
by a driver in his employ to person or 


1749. Regulation moving machines on highways. All persons own- 
ing, controlling, operating or managing threshing-machines, steam engines, 
sawmills, or any heavy loads [of] whatever kind or nature, are required in 
moving the same over public highways, to lay down planks, not less than 
one foot wide, three inches in thickness, and of sufficient length on the 
floors of all bridges and culverts situated on the public highways, while 
crossing the same, for the wheels of said threshing-machines, steam en- 
gines, sawmills, or other vehicles carrying heavy loads of any kind to 
run on; provided, that this section shall not apply to any threshing- 
machines, sawmill, steam engine, or other vehicle carrying heavy loads not 
exceeding six tons in weight; provided further, that owners and operators 
of trucks carrying a net load over and above the weight of the truck 
itself of more than six tons, are hereby made personally liable for breakage 
or damage done to bridges or culverts, when same have not been planked 
in accordance with the provisions of this section. ; 

Amd. Sec. 1, Ch. 164, L. 1925. , 
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1749.1. Sleigh runners, regulation of size. On and after the first day 
of January, 1924, it shall be unlawful for any person, firm or corporation 
in this state to sell any new or first hand draft sleigh, to any person or 
persons residing in this state for use herein, unless the runners of such 
sleigh shall measure from center to center four feet and six inches or 
wider. And on and after January 1, 1928, it shall be unlawful for any 
person or persons to use upon any of the public highways of this state 
any sleigh, unless the runners shall measure from center to center four 
feet and six inches, or wider. 


En. Sec. 1, Ch. 101, L. 1923. 


1749.2. Penalty. Any person, firm or corporation violating any of 
the provisions of this act shall be guilty of a misdemeanor, and upon con- 
viction thereof shall be fined not less than ten dollars ($10) nor more than 
twenty-five dollars ($25). 


En. Sec. 2, Ch. 101, L. 1923. 


1753. Accessories required upon motor vehicles, 


‘In an action for damages for personal occurred before the hour fixed by this 


injuries sustained in a collision after dark 
between plaintiff’s automobile, the lights 
of which were burning, and that of the 
defendant without lights, in which the 
negligence alleged was defendant’s driv- 
ing without lights when a _ reasonably 
prudent man would have had them burn- 


section, for having lights, the absence 
of lights could not be deemed negligence, 
was properly refused, the hour fixed by 
statute being immaterial if the conditions 
were such as to require the display of 
lights, Knott v. Pepper, 74 Mont. 236, 
239 Pac. 1037, 


ing, an instruction that if the accident 


1754. Penalties for violation of act—Reporting convictions—Duty of 
Officers. 


Cited in State v. Pepper, 70 Mont. 596, 603, 226 Pac. 1108. 


CHAPTER 135. 
REGISTRATION OF MOTOR VEHICLES—CERTIFICATES OF TITLE. 


1755. Duties of registrar of motor vehicles—Records. 1. The warden 
of the state penitentiary be, and is hereby constituted the registrar of 
motor vehicles, of motor dealers and of chauffeurs, and that as such it 
shall be his duty to keep a record as hereinafter specified of all motor 
vehicles of every kind, of all dealers in motor vehicles, and of chauffeurs, 
and to assign to each a distinctive serial registration number. 

2. In the case of motor vehicles the record shall show the following: 
Name of owner, residence by county, business address, manufacturer of 
car, manufacturer’s designation of style of car, manufacturer’s serial num- 
ber, year of manufacture, character of motive power, manufacturer’s 
horse-power rating and the distinctive serial number assigned such car, also 
whether or not to be used exclusively for commercial purposes, and if so, 
manufacturer’s rating of load carrying capacity, and such other informa- 
tion as may from time to time be found desirable. 

3. In the case of dealers the record shall show the name of the appli- 
cant, his residence, and address by town and county, his business address, 
and the distinctive number assigned him. 
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4. The registrar of motor vehicles shall qualify by giving a bond of 
fifty thousand dollars ($50,000), providing for the faithful performance 
of his duty. He shall be entitled to one deputy at a salary not to exceed 
three thousand dollars ($3,000) and two civilian clerks at a salary not 
to exceed one hundred fifty dollars ($150) per month, who shall be se- 
‘lected by said registrar of motor vehicles, the salary of which deputy and 
the salaries of which clerks shall be fixed by the state board of examiners. 
The remaining clerical help ‘shall be selected by the registrar of motor 
vehicles from among the inmates of the state penitentiary. 

5. All office equipment, books, files and records belonging to the motor 
vehicle department as now located shall be transferred to the state peni- 
tentiary. 

6. The ae ae of motor vehicles shall on the twenty-fifth day of each 
month transmit to the state treasurer all moneys collected by him. 

7. The registrar of motor vehicles shall at the end of each month 
prepare lists of licenses sold for the current month, showing the number of 
license sold, the name and address of party to whom sold, engine number 
and make of car. Such lists shall be distributed to the sheriffs and clerk 


and recorder and assessors of each county of the state by the registrar — 


of motor vehicles. | 
Amd. Sec. 1, Ch. 177, L. 1925; Amd. Sec. 1, Ch. 129, L. 1927. 


1759.1. Information required on application for registration of auto- 
mobiles. That in addition to any information required by section 1759 
of the Revised Codes of Montana ‘of 1921, every owner of a motor vehicle 
operated or driven upon the public highway of this state, shall, for each 
motor vehicle owned, except as otherwise expressly provided, in his veri- 
fied application for the registration thereof on a blank to be furnished 
by the registrar of motor vehicles, include the following information: 

1. Whether such applicant was the owner of such motor vehicle on 
the first Monday of March of the year next preceding the year for which 
registration is .applied. 

2. And if so whether or not the property tax on such motor vehicle 
has been paid for such year. 

3. And such other information relating to taxation as may be required 
by the state board of equalization. 


En. Sec. 1, Ch. 123, L. 1927. ~ 


1759.2. List of delinquent motor vehicle taxes. The county treasurer 


of each county, shall, not later than the second Monday of December of — 


each year, mail to the registrar of motor vehicles of the state of Montana, 
a certified list of the names of all owners of motor vehicles, who have not 
paid the property taxes on such motor vehicles for the current year, and 
which said taxes are not a lien on the real estate of the owner, as shown 
by the records in his office. Such list shall also include the engine num- 
ber of such motor vehicle. 


En. Sec. 2, Ch. 123, L. 1927. 


1759.3. Procedure if property tax delinquent. The registrar of motor 


vehicles shall compare and check each application for registration with 
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the said county treasurer’s list of names of delinquents of the county 


_ wherein the applicant resides, and if he finds therefrom, or from any 


mula), seven dollars and fifty cents. 


other source, that the property tax has not been paid on such motor ve- 
hicle for the year next preceding the year for which registration is ap- 
plied, he shall immediately notify the applicant by mail of such finding 
and further that he cannot issue the registration certificate therefor, until 
such delinquent property tax has been paid and the proof thereof, by 
receipt or certificate of the proper county treasurer, has been filed in his 
office. And the registrar of motor vehicles shall not issue such registra- 
tion certificate until such delinquent property tax has been paid and such 
proof thereof has been filed in his office. 
En. Sec. 3, Ch. 123, L. 1927. 


1759.4. Regulation of late registrations. Whenever any application 
is made for the registration of a motor vehicle after the thirtieth day of 
April, in any year, the applicant shall be required to pay, in addition to 
the registration fee required therefor, a penalty of ten per centum (10%) 
of such registration fee for having failed to secure registration of such 
motor vehicle prior to such date; provided, however, that no such penalty 
shall be required to be paid when the applicant shall present with his 
application: 

1. A certificate from a dealer in this state to the effect that such 
motor vehicle was not sold by such dealer as a used or second-hand ve- 
hicle but as a new vehicle, and that it was not delivered to the purchaser 
by such dealer until after the thirtieth day of April in the year in which 
such application for registration is made; 

2. Or, a certificate from a dealer in this state to the effect that such 
motor vehicle was not delivered by the dealer to such purchaser until 
after the thirtieth day of April in the year in which application is made 
for registration, and that it was sold by such dealer as a used or second- 
hand motor vehicle, but that it had been in the possession of such dealer, 
as a part of his stock, at all times since the thirty-first day of December, 
immediately preceding. 

3. Or, an affidavit of the applicant that such motor vehicle was not 
brought into this state until after the thirtieth day of April in the year 
in which application is made for registration. 

En, Sec. 4, Ch. 123, L. 1927. 


1759, Subd. 4. Relating to registration of motor vehicles on sale. 
Rep. Sec. 22, Ch. 113, L. 1925. 


1760. Registration fees. 1. Registration fee shall be paid to the 
registrar of motor vehicles upon registration or reregistration of dealers 
and motor vehicles in accordance with this act, as follows: 

Dealers in motor vehicles other than motorcycles, seventy-five dollars. 

Dealers in motorcycles, twenty-two dollars and fifty cénts. 

Dealers in automobile accessories where volume exceeds $200 per year, 
ten dollars. 

Motor vehicles, other than motor trucks, having a rated engine capa- 
city not exceeding twenty-three horse-power (according to S. A. EH. for- 
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Motor vehicles, other than motor trucks, having a rated engine capa- 
city exceeding twenty-three horse-power, and not more than thirty-seven 
horse-power (according to 8S. A. E. formula), fifteen dollars. 


Motor vehicles, other than motor trucks, having a rated engine capa- 


city exceeding thirty-seven horse-power (according to S. A. E. formula), 
twenty-two dollars and fifty cents. 

Trucks not over one-half ton capacity $7.50. 

Electrically driven passenger vehicles, fifteen dollars. 

Trucks not over one ton capacity, ten dollars. 

Trucks over one and not over two tons capacity, twenty-two dollars 
and fifty cents. 

Trucks over two and not over three tons capacity, thirty-seven. dol- 
lars and fifty cents. 

Trucks over three and not over five tons capacity, sixty dollars. 

Trucks over five tons capacity, two hundred dollars. 

All rates to be twenty-five per cent higher for motor vehicles when 
not equipped with pneumatie tires. 

Bicycle with motor attachment, one dollar and fifty pent 

The registrar of motor eliniles shall first deduct from all fees paid 
under the provisions of this act, the actual cost of making and mailing all 
licenses, certificates, license plates, and identification marks, and shall 
transmit the remainder of the fees so paid to the county from which the 
registration fee came, to be used by said county for the construction, 
repair and maintenance of all public highways within said county, includ- 
ing city streets forming component parts of arterial highways within the 
corporate limits of cities within the boundaries of said county. 

2. If any dealer or motor vehicle is originally registered after July 
3lst in any year, the registration fee for the balance of such year shall 
be one-half of the regular fee above given. 

3. A dealer who shall maintain more than one place of business or 
who shall maintain any branch establishment or establishments, must 
register and pay a registration fee for each such place of business or 
establishment. 

4. A registered dealer who may sell and dispded of his entire business 
to any other person may have his certificate of registration transferred 
to such purchaser, upon filing with the registrar of motor vehicles a state- 
ment containing the name of the registered dealer, the number under which 
such dealer is registered, the name of the purchaser, and the location of 
the place of business so sold. Upon the filing of such statement, accom- 
panied by a filing fee of one dollar, the registrar of motor vehicles shall 
note upon the registration record such change of ownership. But no cer- 
tificate of registration can be so transferred unless the entire business of 
the dealer holding such certificate of registration be sold and disposed of, 
and no such certificate of registration can be transferred to any person 
other than the purchaser of such business. 

5. The provisions of this act with respect to payment of registration 
fees shall not apply or be binding upon motor vehicles owned or controlled 
by the United States of America, or by any state, city or county; but in 


all other respects the provisions of this act shall be applicable and bind- 


ing upon cars so owned. 
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Amd. Sec. 1, Ch. 107, L. 1923; Amd. 
Sec. 1, Ch. 88, L. 1927. 


The act requiring the registration of 
motor vehicles and the payment of ,pre- 
scribed fees, is not open to the constitu- 
tional objection that it is a revenue 
measure, but that it may be justified as 
a reasonable police regulation. State v. 
Pepper, 70 Mont. 596, 226 Pac. 1108. 

In passing upon the contention, un- 
supported by evidence, that the license 
fee exacted by this section, as amended, 
is in excess of the reasonable expense of 
regulation, the supreme court cannot take 
judicial notice of the number of vehicles 
in the state, the amount payable for 
each one, the cost of administering the 
law, the net ‘amount paid over to the 
counties or the cost of enforcing the 
act.. State v. Pepper, 70 Mont. 596, 226 
Pace. 1108. 

Upon inspection of this act alone and 
in the absence of evidence showing other- 
wise, that the license fee exacted from 
the owner of an automobile used for his 
pleasure and convenience is not so ‘un- 
reasonable as to render its condemnation 
as a police regulation necessary, the 
presumption being that it is reasonable. 
pate v. Pepper, 70 Mont. 596, 226 Pace. 
1108. 

The facts that the net automobile 
license fees paid over to the several 
counties by the state are converted into 
the road fund and that any expense of 
enforcing the act is paid from revenue 
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derived from general taxation is of no 
consequence in determining the character 
of the fees. State v. Pepper, 70 Mont. 
596, 226 Pac. 1108. 

The act of which this section is a 
part is not invalid so far as it assumes 
to impose a license fee upon owners of 
motor vehicles, for failure to indicate in 
its title a purpose to impose a charge 
of any kind, the unity of title to an 
act required by section 23, article V of 
the constitution, being observed if the 
various provisions of the act are germane 
to the general subjects expressed in the 
title. State v. Pepper, 70 Mont 596, 
226 Pac. 1108. 


Civil rights and liabilities as affected 
by failure to comply with regulations as 
to registration of automobile or licensing 
of operator, note, 16 A. L. RB. 1108; 35 
A. L. R. 62; 38 A. L. BR. 1038; 43 A. L, R. 
1153. 

Applicability to public officials or em- 
ployees of regulations as to registration 
and licensing of motor vehicles, notes, 19 
A. L. R. 463; 23 A. L. R. 418. 

Improvement or maintenance tax on 
automobile or on its use for cost of road 
or street construction, note, 24 A. L, RB. 
937. 

Validity of statutes imposing license 
tax on automobiles as affected by con- 
stitutional provisions in relation to taxa- 
tion, note, 5 A. L. R. 759, 


1760.1. What fees affected by act. The provisions of this act with 


respect to the transmitting of registration fees to the county from which 
the registration fee came, shall apply to all such registration fees undi- 
vided and in the custody of the registrar of motor vehicles at the time of 
the passage and approval of this act. 


En. Sec. 2, Ch. 88, L. 1927. 


1763.1. Definitions. The words and phrases used in this act shall 
be construed as follows, unless the context may otherwise require: 

(a) The term ‘‘motor vehicle’’ shall inelude all vehicles impelled by 
power other than muscular power, except motorcycles operated by police- 
men or firemen when on official business, also all motor vehicles, including 
trucks owned and operated by municipalities, or by the state, or by any 
state institution: Provided, that the same shall be designated by proper 
signs in which department of said municipality or state, or institution, 
said trucks or other motor vehicles are employed, traction engines, road 
rollers, fire wagons, fire engines, police patrol wagons and such vehicles 
as run only upon rails or tracks. 

(b) The term ‘“‘state’’ as used in this act, except where otherwise 
expressly provided, shall also include the territories and the federal dis- 
tricts of the United States. 

(¢) The term ‘‘owner’’ shall also include any person, firm, association 
or corporation renting a motor vehicle or having the exclusive use thereof, 
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‘under a lease or otherwise, for a period of greater than thirty days, and 


gaged in the manufacture of new motor vehicles, trailers, or semi-trailers, 


\ 


granted an official certificate or title of such motor vehicle or shall present — 


and other evidence of identification of said motor vehicle as the registrar © 


registrar of motor vehicles to cause to be printed copies of this act, and 
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shall also include a contract vendee. 

(d) ‘‘Vehicle.’’ Any motor vehicle as herein defined. 

(e) ‘‘Used vehicle.’’ A motor vehicle which has been sold, bargained, 
exchanged, given away or title transferred from, the person who first 
took title to it from the manufacturer or importer, dealer or agent of the 
manufacturer or importer, and so used as to have become what is com- 
monly known as ‘‘second hand’’ within the ordinary meaning thereof. 

(f) ‘‘Manufacturer.’’ A person, firm, corporation or association en- 


as a regular business. 

(g) ‘‘Dealer.’’ Any person, firm, corporation or association engaged 
in the purchase and sale of motor vehicles, trailers or semi-trailers, or in 
the leasing of the same for a period of thirty or more successive days. 

En. See. 1, Ch. 118, L. 1925. 


1763.2. Certificate of title for motor vehicles. After January one, 
nineteen hundred twenty-six, no certificate of the registration of any 
vehicle or number plates therefor, whether original issues, or duplicates, — 
shall be issued or furnished by the registrar of motor vehicles unless the 
applicant therefor shall at the same time make application for and be 


satisfactory evidence that such a certificate covering such motor vehicle 
has been previously issued to the applicant. Said application shall be 
upon a blank form to be furnished by the registrar of motor vehicles and 
shall contain a full description of the motor vehicle, which said descrip- — 
tion shall contain the manufacturer’s number, the motor number, and any ~ 
distinguishing marks, together with a statement of the applicant’s title 
and of any liens or encumbrances upon said motor vehicle, date of ac- 
quisition and such other information as the registrar of motor vehicles © 
may require. The secretary of state, if satisfied that the applicant is the 
owner of such motor vehicle, or otherwise entitled to have the same regis- 
tered in his name, shall thereupon issue to the applicant an appropriate 
certificate of title over his signature, authenticated by a seal to be procured 
and used for such purpose. Said certificates shall be numbered consecu- — 
tively, beginning with number one, and shall contain such description — 


of motor vehicles may deem proper, together with a statement of any 
liens or encumbrances which the application may show to be thereon. | 
The charge for each original certificate so issued shall be one dollar, which — 
charge shall be in addition to the charge for the registration of such motor 
vehicle. Said certificate shall be good for the life of the car so long as 
the same is owned or held by the original holder of such certificate, and 
shall not have to be renewed annually, or at any other time except as_ 
herein provided. Upon the passage of this act it shall be the duty of the 


to mail to every person, to whom he has issued a certificate of registration 
for the year nineteen hundred twenty-five one of such printed copies ac- 
companied by a blank form of application for a certificate of title. 


En. Sec, 2, Ch. 113, L. 1925. 
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1763.3. New certificate required after sale or transfer. In the event 
of the sale or other transfer after January one, nineteen hundred twenty- 
six, of the ownership of a motor vehicle for which a certificate of title 
has been issued as aforesaid, the holder of such certificate shall indorse 
on the back of same an assignment thereof with warranty of title in form 
printed thereon with a statement of all liens or encumbrances on said 
motor vehicle, sworn to before a notary publie or some other person au- 
thorized by law to take acknowledgments, and deliver the same to the 
purchaser or transferee at the time of the delivery to him of such motor 
vehicle. The purchaser or transferee, unless such person is a dealer li. 
censed under section 14 of this act, shall, within fifteen days there- 
after, present such certificate, assigned as aforesaid, to the registrar of 
motor vehicles, accompanied by a fee of one dollar, whereupon a new cer- 
tificate of title shall be issued to the assignee. Said licensed dealer shall, 
on selling or otherwise disposing of said motor vehicle, execute and de- 
liver to the purchaser thereof an affidavit of conveyance or assignment in 
such form as the registrar of motor vehicles shall prescribe, to which shall 
be attached the assigned certificate of title received by such dealer. There- 
upon the purchaser of said motor vehicle shall apply for and receive from 
the registrar of motor vehicles a,certificate of title. Said certificate, when 
so assigned and returned to the registrar of motor vehicles together with 
any subsequent assignments or reissues thereof, shall be retained by the 
registrar of motor vehicles and appropriately filed and indexed, so that 

at all times it will be possible to trace title to the motor vehicle designated 

therein; provided, when the ownership of any motor vehicle shall pass 
by operation of law, the person owning such motor vehicle may upon fur- 
nishing satisfactory proof to the registrar of motor vehicles of such 
ownership procure a title to said motor vehicle regardless of whether a 
certificate of title has ever been issued. 


En. Sec. 3, Ch. 113, L. 1925. 


1763.4. Certificate of title required to operate motor vehicles. Any 
person who shall operate a motor vehicle in this state under a registration 
number of this state after January one, nineteen hundred and twenty-six, 
without securing a certificate of title, as herein provided, shall be guilty 
of a misdemeanor and upon conviction thereof shall be punished by a fine 
of not less than twenty-five dollars, nor more than one thousand dollars, 
or by imprisonment in the county jail not more than six months or both 

~such fine and imprisonment in the discretion of the court. 


En. Sec. 4, Ch. 113, L. 1925. 


1763.5. Certificates of registration for motor vehicles. The registrar 
of motor vehicles shall furnish with each number plate for motorcycles 
and with each pair of number plates for motor vehicles, a receipt of regis- 
tration, which shall contain upon the face thereof the following data: The 
name of the registered owner of the motorcycle or motor vehicle, the 
owner’s postoffice address, the make of the vehicle, the year of model; the 
model or letter designated by the hiamaes otek: manufacturer’s serial’ 
number, if any, the engine number, the registered horse-power, the regis-: 
tration or license number and date of issue of the receipt or registration. 
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In case of motorcycles, the manufacturer’s serial number shall be stated 
in lieu of the engine number. Such receipt of registration shall contain a 
blank space for the signature of the registered owner and shall be signed 
with ink by such owner immediately upon receipt. Such receipt of regis- 
tration shall contain the registration number denoted on the number plate 
or plates, in connection with which such receipt of registration is issued. 
Said receipt of registration shall also contain the engine number of the 
motor vehicle for which said receipt of registration is issued as denoted 
by certificate of title issued for said motor vehicle by the registrar of 
motor vehicles. The receipt of registration referred to herein shall be 
subject to inspection by any peace officer at any time. It shall be the 
duty of the registrar of motor vehicles to forward a duplicate of each 
certificate of registration to the county assessor of the county in which 
the owner resides, such duplicate to be forwarded at least once each month 
and such assessor shall file such duplicate certificates in his office alpha- 
betically by name of person to whom issued. 


En. Sec. 5, Ch. 113, L. 1925, 


1763.6. Old certificates of registration to be returned to registrar of 
motor vehicles. Upon the transfer of ownership of any motor vehicle or 
motoreycle, registered under this act, the person in whose name such a 
motor vehicle or motorcycle is registered shall forthwith forward the re- 
ceipt of registration to the registrar of motor vehicles with indorsement 
on the back thereof, or otherwise showing the name and postoffice address 
of the transferee, and the date of transfer. For failure to comply with 
this provision within fifteen days after the date of transfer, the transferor, 
upon conviction, shall be fined not less than five dollars or more than fifty 
dollars. 


En. Sec. 6, Ch. 113, L. 1925. 


1763.7. Transfer of ownership file to be kept by registrar of motor 
vehicles—Transferee of title required to make application for new certifi- 
cate. Thereupon it shall be the duty of the registrar of motor vehicles to 
file such receipt of registration in a file to be known as ‘‘The transfer of 
ownership file.’’ Unless the transferee as shown by the indorsement on 
the back of the receipt of registration, apples by mail, or otherwise, 
within ten days after the date of transfer of the motor vehicle for certifi- 
cates of registration and title, the registrar of motor vehicles shall notify 
by registered mail or otherwise said transferee at once to do so. Unless 
said transferee then makes application within five days after the receipt 
of such notice from the registrar of motor vehicles for such certificates, 
he shall be considered to be driving # motor vehicle without registration, 
and upon conviction thereof shall be fined not less than five dollars nor 
more than fifty dollars. 


En, Sec. 7, Ch. 113, L. 1925. 


1763.8. Registrar of motor vehicles may refuse to issue certificate or 
revoke same if issued. If the registrar of motor vehicles shall determine 
at any time that an applicant for a certificate of title of a motor vehicle 
is not entitled thereto, he may refuse to issue such certificate or to register 
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such vehicle, and may for a like reason and after notice and hearing 
revoke registration already acquired on any outstanding certificate of 
title. Said notice shall be served in person or by registered mail. 


En. Sec. 8, Ch. 113, L. 1925. 


1763.9. Penalty for false statement in application for certificate or 
assignment thereof and possession of stolen motor vehicle. Any person 
who shall knowingly make any false statement of a material fact, either 
in his application for the certificate of title herein provided for, or in 
any assignment thereof, or who, with intent to procure or pass title to a 
motor vehicle which he knows or has reason to believe has been stolen, 
shall receive or transfer possession of the same from or to another, or who 
shall have in his possession any motor vehicle which he knows or has 
reason to believe has been stolen, and who is not an officer of the law 
engaged at the time in the performance of his duty as such officer, shall 
be deemed guilty of a felony and upon conviction shall be punished by a 
fine of not more than five thousand dollars or by imprisonment in any 
penal institution within this state for not more than ten years, or both, 
at the discretion of the court. 


En. Sec. 9, Ch. 113, L. 1925 


1763.10. Certificates for dealers and manufacturers. In the case of 
dealers in motor vehicles or motorcycles, including manufacturers who 
sell to others than dealers, all of whom are intended to be covered by 
this and all other provisions of this section, a separate certificate of title, 
either of such dealer’s immediate vendor, or of the dealer himself, shall 
be required in the case of each motor vehicle in his possession, and the 
registrar of motor vehicles shall determine the form in which application 
for such certificates of title and assignments thereof shall be made; pro- 
vided, however, that no such certificate shall be required in the case of 
new motor vehicles sold by manufacturers or dealers as the term ‘‘dealers’’ 
is defined in section one of this act. 


En. Sec. 10, Ch. 113, L. 1925. 


1763.11. Original or duplicate certificate of registration to be pre- 
sented—Fee. Every person applying for a certificate of registration of 
any motor vehicle for which a leense has previously been issued, shall 
present to the registrar of motor vehicles either the original or a duplicate 
of such certificate of registration. A charge of twenty-five cents shall 
be made by the registrar of motor vehicles for all duplicate certificates of 
title or of registration issued by him. 

En. Sec. 11, Ch. 113, L. 1925; Amd. Sec. 1, Ch. 74, L. 1927. 


1763.12. Alteration or forgery of certificate of title or assignment 
thereof and penalty therefor. Any person who shall alter or forge or 
cause to be altered or forged, any certificate of title issued by the registrar 
of motor vehicles pursuant to the provisions of this section, or any assign- 
ment thereof, or who shall hold or use any such certificate or assignment 
knowing the same to have been altered or forged, shall be deemed guilty 
of a felony, upon which conviction thereof shall be lable to pay a fine 
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of not more than five thousand dollars or to imprisonment in any penal — 


institution within the state for a period of not more than ten years, or 
both, in the discretion of the court. 


En. Sec. 12, Ch. 113, L. 1925. 


1763.13. Report of stolen and recovered motor vehicles. It shall be 
the duty of the sheriff of every county of the state and of the chief of 
police or commissioner of police of every city to make immediate report 
to the registrar of motor vehicles of all motor vehicles reported to him as 
stolen or recovered, upon forms provided for by the registrar of motor 
vehicles. Failure on the part of any officer shall be deemed to be mis- 
feasance in office and shall constitute grounds for removal. Upon receipt 
of such information, the registrar of motor vehicles shall file the same in © 
an index to be known as the ‘‘Stolen and recovered motor vehicle index.”’ 
It shall also be the duty of the registrar of motor vehicles to file reports 
of stolen and recovered motor vehicles reported to him from other states. 
The registrar of motor vehicles shall prepare once a month a list of all 
motor vehicles. stolen or recovered during the previous month and forward 
a copy of the same to every sheriff, and all police departments in cities 
of the first, second and third class. Such list shall also be forwarded to 
the secretary of state, or other proper official, in each state of the United 
States. Before issuing a certificate of title, as heretofore provided, the 
secretary of state shall check the motor and serial number on the motor 
vehicle to be registered against the ‘‘Stolen and recovered vehicle index.”’ 


En. Sec. 13, Ch. 113, L. 1925. 


1763.14. Licensing of second-hand dealers—Keeping records of ve- 
hicles received for sale and penalty. That after the first day of January, — 
nineteen hundred twenty-six, it shall be unlawful for any person to carry 
on or conduct in this state the business of buying, selling or dealing in 
used vehicles or parts thereof, unless and until he shall have received a 
license from the registrar of motor vehicles authorizing the carrying on 
or conducting of such business. Such license shall be furnished annually 
by the registrar of motor vehicles and shall run from the first day of 
January, nineteen hundred twenty-six, and annually thereafter for each 
year, beginning on the first day of January. The application for said 
license shall be in such form as may be prescribed by the said registrar 
of motor vehicles and subject to such rules and regulations with respect 
thereto as may be so prescribed by him. Such application shall be veri- 
fied by oath or affirmation and shall contain a full statement of the name 
or names of the person or persons applying therefor, the name of the firm 
or copartnership with the names and places of residence of all the mem- 
bers thereof, if such applicant be a firm or copartnership, the name and 
residence of the principal officers, if the applicant be a body corporate 
or other artificial body, the name of the state under whose laws the cor- — 
poration is organized, the location of the place or places at which such © 
business is to be carried on and conducted, and said application shall 
contain such other relevant information as may be required by the regis- 
trar of motor vehicles. It shall be accompanied by a statement of two 
reputable persons of the community in which the principal place of busi- 


200 


Ch. 135] _ Motor Veuicun Recisrration. [1763.15 


ness is to be located, certifying to the good moral character of the person 
or persons applying for such license. Upon making such application the 
person applying therefor shall pay to the registrar of motor vehicles in 
addition to the fees required of dealers under the provisions of section 
1760 of the Revised Codes of Montana of 1921 a fee of five dollars. A 
license certificate shall be issued by the registrar of motor vehicles in 
accordance with such application when the same shall be regular in form 
‘and in compliance with the provisions of this section, and such license, 
‘when so issued, shall entitle the licensee to carry on and conduct the 
business of buying and selling and dealing in used vehicles and parts 
‘thereof, for a period of one year from the first day of January of the 
current year. The registrar of motor vehicles shall have the power to 
make suitable rules and regulations for the issuance of such licenses to 
expire upon the first day of January of the succeeding year, when the 
application therefor shall be made during the current year, and upon 
payment of a license fee of three dollars provided application is made 
after July first of any year. Any person conducting the business of buy- 
ing, selling or dealing in used vehicles and having received a license there- 
for, shall, before removing any one or more of his places of business, or 
shall, before opening any additional places of business, apply to the regis- 
trar of motor vehicles for, and obtain, a supplemental license, for which 
no fee shall be charged. Every such licensee shall keep a book or record 
in such form as may be prescribed or approved by the registrar of motor 
vehicles, in which he shall keep a record of the purchase, sale or exchange 
‘or receipt for the purpose of sale, of any second-hand vehicle or parts 
thereof, a deseription of such vehicles or parts, together with the name 
and address of the seller, of the purchaser, and of the alleged owner or 
other person from whom such vehicle or parts were purchased or received, 
‘or to whom they were sold or delivered, as the case may be. Such de- 
scription in the case of motor vehicles shall also include the engine num- 
ber, if any, the maker’s number, if any, chassis number, if any, and such 
other numbers or identification marks as may be thereon, and shall also 
include a statement that a number has been obliterated, defaced or 
changed, if such is the fact. In the case of a trailer or semi-trailer, the 
record shall include the manufacturer’s number and such other numbers 
or identification marks as may be thereon. He shall also have in his 
‘possession a duly assigned certificate of title from the owner of said motor 
vehicle in accordance with the provisions of another section of this act, 
from the time when the motor vehicle is delivered to him until it has 
been disposed of by him, Any person guilty of violating any of the pro- 
visions of this section shall be deemed guilty of a felony and punished 
by a fine of not more than one thousand dollars or by imprisonment in 
any penal institution within this state for not more than three years or 
both at the discretion of the court. 


En. Sec. 14, Ch. 113, L. 1925. 


1763.15. Penalty for sale of vehicle with engine number altered or 
changed—Application for special number. Any person or persons, firm 
or corporation, who, thirty days after the taking effect of this article, 
shall sell or offer for sale in this state a vehicle, the original engine num- 
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ber of which has been destroyed, removed, altered, covered or defaced, — 
with the exception of electrically propelled vehicles, shall be deemed — 
guilty of a misdemeanor, and upon conviction thereof, shall be punished 
by a fine of not less than two hundred dollars, nor more than five hun- 
dred dollars, and by imprisonment in the county jail for a term of not 
less than thirty days nor more than one hundred and eighty days, and 
upon a second or subsequent conviction under this section, the punishment 
shall be imprisonment in the state prison for a term of not less than one 
year nor more than five years: Provided, however, that any person or 
persons, firm or corporation, being the owner or custodian of or having 
possession of a vehicle at the time of the taking effect of this article, the 
original engine number of which has been previously destroyed, removed, — 
altered or defaced, shall before the expiration of thirty days after the 
taking effect of this article apply to the registrar of motor vehicles on a 
blank to be prepared and furnished by the registrar of motor vehicles 
upon request, for permission to make or stamp, or cause to be made or 
stamped on the engine of such vehicle, a special engine number. The 
application for permission to make or stamp a special engine number on ~ 
the engine of a vehicle under the provisions of this article shall contain ~ 
a description of such vehicle including the make, style and year of model 
of the same, as complete a description of the original engine number, if — 
any part of the same remain, as is possible to give, any distinguishing © 
marks that may be on the engine or body of such vehicle and the name ~ 
and postoffice address of the applicant, the date on which he purchased © 
or procured possession of the same, the name and postoffice address of ~ 
the person or persons from whom he purchased such vehicle, and such 
information as the registrar of motor vehicles may require, all of which — 
description and facts shall be sworn to by said applicant before a notary — 
publie or other person authorized in this state to administer oaths or take — 
acknowledgments. Upon receipt of such application, together with a fee — 
of one dollar, the registrar of motor vehicles shall issue to said applicant 
written permission to make or stamp on the engine of such vehicle a 
special engine number to be designated by the registrar of motor vehicles, 
and when such special engine number so designated has been stamped or 
otherwise placed on the engine of such motor vehicle it shall become and 
thereafter be the lawful engine number of such vehicle, for the purpose 
of identification and registration and for all other purposes under the © 
provisions of this article, and the owner thereof may sell or transfer the 
same under said special engine number so designated by the registrar of — 
motor vehicles; and any person or persons who shall destroy, remove, _ 
cover, alter or deface any special engine number so designated by the t 
registrar of motor vehicles shall be deemed guilty of a felony and upon d 
conviction thereof shall be punished by imprisonment in the state prison — 
for a term of not less than two years nor more than ten years. In desig- 
nating special engine numbers for motor vehicles under the provisions — 
of this article the registrar of motor vehicles shall designate and number 
the same consecutively, beginning with the number (1), preceded by the 
letters S. N. and followed by the letters for each and every make of motor — 
vehicle for which a special application engine number shall be made, 
and in the order of the filing of application therefor: Provided, that from 
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and after the taking effect of this article, the registrar of motor vehicles 
shall not register any vehicle without an engine number or issue a license 
for the operation of the same except as specifically provided for herein; and 
further, before issuing said license the registrar of motor vehicles shall 
require of the applicant a statement that the special number assigned to 
be placed on the particular vehicle in question has been put on in a work- 
manlike manner, and this statement shall be certified to by the sheriff, 
chief of police, or other convenient peace officer, that he has inspected 
said. vehicle and found said number to be on said motor vehicle as re- 
quired by the registrar of motor vehicles. Nothing herein shall be con- 
strued to prevent any manufacturer or importer, or their agents other 
than dealers, from doing his own numbering on motor vehicles or parts 
removed or changed and replacing the numbered parts. 


En. Sec. 15, Ch. 113, L. 1925, 


1763.16. Dealer to furnish purchaser with bill of sale. Every dealer 
upon the sale by him to any person or persons of a new motor vehicle 
shall furnish to such purchaser or purchasers a bill of sale or other suit- 
able evidence of such sale upon a blank form to be furnished by the regis- 
trar of motor vehicles, which shall contain the name of such dealer, the 
name of the purchaser, the date of the sale, a full description of the motor 
vehicle, which, said description shall contain the manufacturer’s number, 
the motor number and any distinguishing marks, together with any other 
date which the registrar of motor vehicles may require or deem advisable. 


En. Sec. 16, Ch. 113, L. 1925. 


1763.17. Appointment of deputy—Authority of peace officers. The 
registrar of motor vehicles is hereby given power to appoint and pay 
from the fund hereinafter designated as the ‘‘auto theft fund’’ one 
deputy in addition to the present peace officers of the law to carry out 
the provisions of this act and he, together with the present peace officers, 
are hereby given police power and authority throughout the state to 
arrest any person in the act of violating or attempting to violate in his 
presence any of the provisions of this act and are hereby made peace 
officers of this state for that purpose. Any peace officer of this state. shall 
have the authority and is hereby required to use reasonable diligence in 
ascertaining whether the owners and operators of motor vehicles are com- 
plying with the provisions of this act. 

‘En. Sec. 17, Ch. 113, L. 1925. 


1763.18. Auto-theft fund, how used. All moneys received by the 
registrar of motor vehicles under the provisions of this act shall be set 
aside and shall be known as the ‘‘auto-theft fund’’ and shall be used first 
to meet the necessary additional expenses of the office of the registrar of 
motor vehicles incurred by the performance of duties. If at the end of 
any fiscal year there is a balance in said fund, said balance shall be dis- 
tributed as follows: To the road fund of the counties from which the 
same originated. All expenses which may be incurred by the secretary 
of state in printing this act and in the preparation and printing of the 
prescribed forms, together with the cost of postage and mailing and the 
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necessary clerical assistance, shall be paid in the first instance out of the 
motor vehicle administrative fund accruing from motor vehicle license 
fees and as soon as sufficient funds are available from the fees and collec- 
tions provided for in this act, the said motor vehicle administrative fund 
shall be reimbursed for the amount so paid. 


En. Sec. 18, Ch. 113, L. 1925. 


1763.19. Records shall be open for public inspection. All records 
provided for in the foregoing shall be open to inspection during all rea- 
sonable business hours, and the registrar of motor vehicles shall furnish 
the information from said records upon payment by the applicant of the 
cost of transcribing the information asked for. 


En. Sec. 19, Ch. 113, L. 1925. 


1763.20. False statements shall constitute perjury. Any person who 
shall make any false affidavit, or shall knowingly swear or affirm falsely, 
to any matter or thing required by the terms of this act to be sworn or 
affirmed to, shall be guilty of perjury, and upon conviction, shall be pun- 
ishable by a fine and imprisonment as other persons committing perjury 
are punishable. 


En. Sec. 20, Ch. 113, L. 1925. 


1763.21. Any part declared unconstitutional shall not render remain- 
der of act invalid. If any provision of this act shall be held by any court 
of competent jurisdiction to be unconstitutional, such judgment shall not 
affect any other section or provision of this act. 


En. Sec, 21, Ch. 113, L. 1925. 


CHAPTER 187. 
PRIVATE KOADS—HOW ESTABLISHED, 


1765. How established. 


‘Under this section and section 9955, necessary. Komposh v. Powers et al., 

the appointment of commissioners to de- 75 Mont. 493, 244 Pac. 298. 

termine the damages occasioned by the 

establishment of a private road, is not For text treatment of this subject see 
vol. 13 Cal. Jur. 320. 


CHAPTER 138. 
FERRIES. 


1766. Ferries between counties. 


Sections 1766 to 1782 were cited in For text treatment of this subject see 
State ex rel. Rankin v. Martin, 68 Mont. vol. 12 Cal. Jur. 503. 
392, 397, 398, 399, 219 Pac. 632. - 


1770. Duty of board of commissioners. 


The state is not required to bring ac- to have the franchise declared forfeited, 
tion on the bond of a ferryman whom irrespective of the bond. State ex rel. 
it charges with failing to operate his Rankin v. Martin, 68 Mont. 392, 219 
ferry as required by law, but may bring Pace. 632. 
an action in the nature of quo warranto 
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CHAPTER 189. 
STATE HIGHWAY COMMISSION. 


1783. State highway commission—Creation, salary and bond—Terms. 
There is hereby created a commission to be known as the state highway 
commission to consist of three members to be appointed by the governor 
and each of said members shall be a citizen of the United States and of 
the state of Montana. 

Each commissioner shall hold office for the term of four years and 
until his successor is appointed and qualified and shall receive as com- 
pensation to be paid out of the highway fund the sum of ten dollars 
($10) per diem for each day actually engaged in the duties of his office, 
including his time of travel between his home and place of employment 
of such duties, together with his traveling expenses while away from his 
home in the performance of the duties of his office. Provided, however, 
that said commissioners herein provided for, shall not be appointed until 
such time as a vacancy exists in said commission as constituted at this 
time. 

The commission shall choose one of its own number as chairman and 
shall have power to appoint an engineer and other employees of the 
commission. The office of said commission shall be maintained in the 
state capitol building. . 

Each commissioner shall give bond conditioned for the faithful per- 
formance of his duties in the sum of ten thousand dollars ($10,000). 


Amd. Sec. 1, Ch. 129, L. 1925. tions 1783-1802 created no obligation 
Under section 7472, a bond executed in favor of a materialman which it could 


by a contractor under a construction ¢nforce in its own name. Federal Surety 


contract entered into by the state high- 
Way commission in accordance with sec- 


1790. Contracts, how awarded. 


Where the assignment of funds to be- 
come due one who contracted with the 
state highway commission to construct a 
road expressly referred to the contract, 
the assignee bank was chargeable with 
knowledge of the contents of the con- 
tract; the assignee was further charge- 
able with notice of the fact that before 


Co. v. Minneapolis Steel & Mach. Co., 
17 Fed. (2d) 242, 


entering upon the work the contractor 

was required to furnish the bond pro- 

vided for by this section, and of the 

rights of the surety and the liabilities of 

the commission. Lanstrum et al. v. 

Epa hhane et al. 73 Mont. 502, 237 Pae. 
o. 


CHAPTER 141. 
STATE BOARD OF LAND COMMISSIONERS—DEFINITION OF STATE LANDS. 


1805. Definitions. 
Rep. Sec. 123, Ch. 60, L. 1927, 


For text treatment of this subject see vol. 21 Cal. Jur. 664, 


(a) Department of State Lands—State Board of Land Commissioners. 
1805.1. Department of state lands and investments created. Pur- 


pose. 


There is hereby created a department of the government of the 


state of Montana to be known and designated as the ‘‘department of state 


lands and investments.”’ 


The general purpose of this department shal] 
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be to administer the federal land grants made to the state of Montana, 
and the other state lands, and the funds arising from these lands, and 
the funds coming under its control through the provisions of article XXI _ 
of the state constitution, or otherwise, as hereinafter more specifically — 
provided. 

En. Sec. 1, Ch. 60, L. 1927. 

Notze.—The following act is a codification of the laws relating to the state land 


department. The repealing clause of the act showing the sections of the Revised 
Codes of 1921 superseded by it will be found at section 1805.123 of this supplement. 


1805.2. Definitions. In this act, the term ‘‘department’’ shall mean 
the department of state lands and investments; the term ‘‘board’’ shall 
mean the state board of land commissioners; the term ‘‘commissioner’”’ 
shall mean the commissioner of state lands and investments; the term 
‘assistant commissioner’’ shall mean the assistant commissioner of state 
lands and investments; the term ‘‘state land’’ or ‘‘lands’’ shall mean and 
include all lands that have heretofore been granted and that hereafter 
may be granted to the state by the United States for educational purposes 
or for any other purpose, either directly or through exchange for other 
lands; all lands that have become the property of the state through deed 
or devise from any person; all lands to which the state has become the 
owner through a mortgage to the state, either by foreclosure or otherwise; 
and all lands that have become the property -of the state through the 
operation of law, except, however, such of these lands as the‘*state has 
sold and conveyed through the issuance of patent; and except also lands 
that are used as building sites, campus grounds, or for experimental pur- 
poses by any of the state institutions, and has become the property of 
such institution; the term ‘‘mortgage land’’ or ‘‘mortgage lands’’ shall 
mean land or lands to which the state has become the owner through a 
mortgage thereon either by foreclosure or otherwise. 

En, Sec. 2, Ch. 60, L, 1927. 


1805.38. Powers and duties of the board. The state board of land 
commissioners, consisting of the governor, superintendent of public in- 
‘struction, secretary of state and attorney general, as provided by the 
constitution, shall be the governing board of the department of state 
lands and investments; it shall have and exercise general authority, direc- 
tion and control over the care, management and disposition of all state 
lands and the funds arising from the leasing, use, sale and disposition of 
such lands or otherwise coming under its administration. In the exercise 
of these powers, the guiding rule and principle shall be that these lands 
and funds are held in trust for the support of education, and for the 
attainment of other worthy objects helpful to the well-being of the people 
of this state; and that it is the duty of the board so to administer this 
trust as to secure the largest measure of legitimate and reasonable advan- 
tage to the state. The enumeration in this act of specific powers conferred 
upon the board shall not be so construed as to deprive the board of other 
powers not enumerated but inherent in the general and discretionary 
powers conferred by the constitution, and necessary for the proper dis- 
charge of its duties; but there can be no such implied powers inconsistent 
with any part of the constitution, nor shall any inherent powers be as- 
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sumed to exist which would be inconsistent with any statutory provision 
or with the general rule and principle herein stated. — 
En. Sec. 3, Ch. 60, L. 1927. 


1805.4. Meetings of the board—Preservation of records. The board 
shall hold regular meetings on the second Wednesday of each month, and 
may hold special meetings whenever deemed necessary, upon call of the 
president or a majority of the members. Three members of the board 
shall constitute a quorum for the transaction of business. The governor 
shall be the president of the board; in his absence and the absence of the 
lieutenant-governor, the superintendent of public instruction shall pre- 
side. The board may adopt whatever rules and regulations it deems 
proper for the conduct of its meetings. It shall cause complete minutes 
to be kept of its proceedings in a suitable book provided for that purpose 
and all important documents, maps, plats and papers to be properly cared 
for and preserved. 


En. Sec. 4, Ch. 60, L. 1927. 


(b) The Commissioner—The State Forester—Their Powers and Duties. 


1805.5. Appointment of commissioner—Manner of qualifying. The 
governor, by and with the consent of the senate, shall appoint a commis- 
sioner of state lands and investments, who shall be the chief administrative 
and executive officer under the board in all matters except those pertain- 
ing to the state forests, who shall not be a member of the state board of 
land commissioners and whose term of office shall be four years, or until 
his successor has been appointed and qualified. Before assuming the 
duties of his office, the commissioner shall take and subscribe to the con- 
stitutional oath of office and shall provide a surety company bond in the 
amount of twenty-five thousand dollars ($25,000) conditioned for the 
faithful discharge of his duties, which bond shall be subject to the ap- 
proval of the board and filed with the secretary of state; the premium 
thereon shall be paid by the state as the bonds of other state officials. 

En. Sec. 5, Ch. 60, L. 1927. 


1805.6. State forester. The state forester shall be the chief adminis- 
trative and executive officer under the board in all matters pertaining to 
the state forests. His powers, duties, qualifications, compensation and 
entire status shall be as now provided by law. 


En. Sec. 6, Ch. 60, L. 1927. 


1805.7. Appointive powers of commissioner—Management of office. 
The commissioner shall have the authority to appoint one assistant com- 
missioner, one cashier, one secretary, one chief field agent, and such num- 
ber of assistant field agents, clerks, stenographers and other employees as 
he may deem necessary for the proper performance of the work of his 
office, subject, however, to the approval of the state board of examiners 
as to the number of clerks and stenographers and employees. He ghall 
also have authority to prescribe rules and regulations, not inconsistent 
- with law, for the organization and management of his office, for the con- 
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duct of the office and field forces, for the distribution and performance 
of its business, and the custody, use and preservation of its records, papers, 
books, documents, equipment and other property. 


En. Sec. 7, Ch. 60, L. 1927. 


1805.8. Powers and duties of commissioner—Ex-officio secretary of 
the board. He shall be ex officio the secretary of the state board of land 
commissioners, keep the minutes of its proceedings, be the custodian of 
its seal and records and carry out its orders. Under the direction of the 
board and all legal provisions governing such business, and through the 
proper officers, agencies and persons herein provided, he shall have charge 
of the selecting, exchange, classification, appraisal, leasing, management, 
sale and other disposition of the state lands and the investment of the 
funds arising therefrom or otherwise coming under the administration of 
the department. He shall perform such other duties as the board may 
direct, the purpose of the department seems to demand, or the statutes 
require. He shall collect and receive all moneys payable to the state 
through his office as fees, rentals, royalties, interest, penalties, payments 
on mortgages or lands purchased from the state or derived from any 
other source, and shall issue triplicate receipts for each and all of such 
payments, one of which shall be mailed or delivered to the payor, and 
one retained in his office. On or before the fifteenth day of each month 
and also on or before the thirtieth day of each month he shall report and 
pay over to the state treasurer all moneys received since the last previous 
settlement for which final receipts have been issued; at the same time he 
shall turn over to the state auditor all triplicates of the receipts issued 
during that period. 


En. Sec. 8, Ch. 60, L. 1927. 


1805.9. Reports by state treasurer. On or before the tenth day of 
each calendar month, the state treasurer shall report to the commissioner 
the amount of money received by him during the preceding month from 
each source, except from the commissioner, for each income fund and 
each permanent fund arising from a federal land grant or otherwise under 
the control of the state board of land commissioners; also the amount 
paid out from each such income fund or permanent fund during such 
month and the object of such payment; and also the balance uninvested 
in each such fund; these reports shall be on such forms and contain such 
additional information as the commissioner shall prescribe and the board 
approve. 

En. Sec. 9, Ch. 60, L. 1927. 


1805.10. Biennial report by commissioner. On or before the first day 
of December of each even-numbered year the commissioner shall prepare 
and publish a report giving summaries of all important transactions of 
his office during the two preceding fiscal years terminating on June 30th 
of that year, and also showing fully the amount of all assets belonging 
to each of the permanent funds and income funds under the administra- 
tion of the department as of that date, together with such other informa- 
tion relating to the affairs of the department as the board or the commis- — 
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sioner may deem worthy of publication. He shall also from time to time 
furnish such information and make such additional reports as the good 
of the department may seem to demand or the board require. 

En. Sec. 10, Ch. 60, L. 1927. 


1805.11. Duties of assistant commissioner. The assistant commis- 
sioner of state lands and investments shall perform such work, services 
and duties as the commissioner may from time to time designate; during 
the absence or disability of the commissioner he shall perform all the 
duties of the commissioner. 

En. Sec. 11, Ch. 60, L. 1927. 


1805.12. Duties of chief field agent. Under the direction of the com- 
missioner, the chief field agent shall have charge of all the field work of 
the department, except the work falling under the office of the state 
forester, and shall perform such additional services and duties as the 
commissioner may from time to time designate. 

En. Sec. 12, Ch. 60, L. 1927. 


1805.13. Oath of office and bonds. The assistant commissioner, the 
chief field agent, and the cashier. shall each take and subscribe to the 
constitutional oath of office before entering upon his duties and shall 
provide a surety company bond conditioned for the faithful discharge of 
his duties, which bonds shall be in such amount as the state board of land 
commissioners may designate, the bonds to be approved by the state board 
of land commissioners and filed with the secretary of state. The premium 
on such bonds shall be paid by the state as other bonds of state officials. 
The board may require any other officer or employee of the department to 
furnish a surety company bond in such amount as it may designate. 

En, Sec. 13, Ch. 60, L. 1927. 


1805.14. Salaries and compensation—Persons now appointed to hold 
office during terms for which appointed—Appropriations. The salary of 
the commissioner shall be thirty-six hundred dollars ($3,600) per annum; 
the salary of the assistant commissioner shall be twenty-four hundred 
dollars ($2,400) per annum; and the salary of the chief field agent shall 
be three thousand two hundred and fifty dollars ($3,250) per annum. The 
salaries of each one of these three officials and of all clerks and ste- 
nographers and field men and other employees of the department shall be 
payable monthly from the state general fund. In addition to these sal- 
aries, each one of the aforesaid officers shall be paid actual and necessary 
expenses while engaged in the performance of his official duties outside 
the state capital. 

The persons now appointed, qualified and acting as register of state 
lands, deputy register of state lands, and as state land agent shall re- 
spectively serve as commissioner of state lands and investments, as assis- 
tant commissioner of state lands and investments, and as chief field agent 
during the terms for which they have been appointed as register of state 
lands, as deputy register of state lands, and as state land agent. 

All balances of appropriations made for the office of register of state 
- lands and for the office of the state land agent for the fiscal year ending 
Mont. Code Supp.— 14 909 
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June 30th, 1927, and all appropriations for these two offices for the two 
ensuing fiscal years terminating June 30th, 1929, shall be deemed appro- 
priations for the office of the commissioner of state lands and the chief 
field agent and shall be available for the use of such offices and officers. 
The salaries and compensations of all the other officers, agents and 
employees of the department shall be fixed by the state board of examiners 
and paid from the state general fund, but if such board fails to fix the 
same, then the commissioner may determine the amount of their compen- 
sation. No employee of the department of state lands and investments 
who is paid a fixed compensation shall receive pay for any extra services 
rendered by him unless expressly authorized by law. 
En. Sec. 14, Ch. 60, L. 1927. 


(c) Selection—Classification—Appraisal and Exchange of Lands. 


1805.15. Selection. Under the general direction of the state board 
of land commissioners and as rapidly as the appropriations for the work 
will permit, the commissioner shall. with all reasonable diligence cause 
to be selected and located all lands, except timber lands, which have here- 
tofore been granted or which may hereafter be granted to this state by 
the United States for any purpose whatsoever, and not located by the 
grant itself. He shall also with all due diligence cause to be selected and 
located lands in lieu of all those lands in sections sixteen and thirty-six 
and in the other federal land grants which for any reason whatsoever 
have been lost to the state; he shall cause to be performed without any 
unnecessary delay on his part all work necessary for the completion of 
these selections so that the state may actually receive all the lands under 
its various grants. All selections and lieu selections shall as far as pos- 
sible be in legal subdivisions. In the selection and location of these lands, 
careful attention shall be given to the water available and which may be 
appropriated for such lands for domestic use, livestock and irrigation. 

En. Sec. 15, Ch. 60, L. 1927. 


1805.16, Classification. The lands of the state of Montana shall be 
classified according to the provisions of the constitution as follows: 

Class 1. Grazing lands, being all those lands which are valuable only 
for grazing purposes. 

Class 2. Timber lands, being all those lands which are principally 
valuable for the timber that is on them. 

Class 3. Agricultural lands. 

Class 4. Lands within the limits of any town or city or within three 
miles of such limits. 

The third class, agricultural lands, shall be subdivided into two classes 
as follows: 

(a) Irrigable lands. 

(b) Nonirrigable lands. 

The fourth class shall be subdivided as follows: 

(a) Lands within the limits of any town or city. 

(b) Lands not within such limits but within three miles thereof. 

The classification shall be so made as to place each forty-acre tract 
or lot in the class to which it properly belongs. 
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Whenever lands formerly nonirrigable have become irrigable, and 
whenever new towns or cities are located and platted, and in all other 
eases when the board deems it necessary, the lands affected shall be re- 
classified so that no state land will be sold under a different classification 
from that to which it actually belongs. 

All field-books, plats, maps and records of the department shall show 
the class to which each tract therein belongs, and they shall also show 
whether it belongs to the public schools of the state or to what state. in- 
stitutions or other entity it belongs according to the grant or instrument 
by which title to such land has passed to the state of Montana; they shall 
also show whether or not the coal or other minerals in the land are re- 
served by the United States, and shall contain such further information 
as the commissioner may deem necessary. 


En. Sec. 16, Ch. 60, L. 1927. 


1805.17. Appraisal. All lands of the state shall be appraised at their 
true and full value as nearly as the same can be ascertained. In deter- 
mining and fixing such value temporary inflations or depressions in land 
prices or fluctuations in the economic and financial conditions of the state 
shall not be taken into account. The average annual value of the crop 
or crops that the land is capable of producing through a long series of 
years shall be the main basis for such valuation; but consideration shall 
also be given to every other known element that has a permanent bearing 
on the value. 

In all appraisals hereafter made there shall be one and only one kind 
of value placed on each tract of land at the same time, and this value 
shall be used as the basis both for the rental and the sale of such land, 
subject to all constitutional limitations. 

The completed appraisal of state lands for any one county shall show 

the average appraised value of each class of land in such county, and 
shall contain such additional information as the board may from time to 
time direct. 
No re-appraisal of state lands, except of town lots, shall hereafter be 
made before such average appraised values in the county to be appraised 
have been available and considered by the board and the necessity for 
such re-appraisal determined by it, provided, however, that the board shall 
have the power to correct errors and adjust inequalities in appraisements 
when it has been shown to the satisfaction of the board that such errors 
or inequalities actually exist; and provided, further, that the board may 
cause mortgaged land to be re-appraised without re-appraising other state 
lands in the county or counties in which they are located. The board 
itself shall have the power to raise or lower the appraised value of any 
class of state land in any county on a percentage basis, uniform for the 
entire county, whenever it is deemed necessary to make such change in 
order to make the appraisal value represent the true and full value. 


En. Sec. 17, Ch. 60, L. 1927. 


1805.18. Board to prescribe further rules for appraisal. The board 
shall prescribe such further rules and regulations for the appraisal of 
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state lands as it may deem necessary, not inconsistent with the provisions 
of this act or the state constitution. 


En. Sec. 18, Ch. 60, L. 1927. 


1805.19. Exchange of state lands. The state board of land commis- 
sioners of the state of Montana is hereby authorized and empowered to 
enter into contracts or agreements with the United States, or any depart- 
ment thereof having jurisdiction, for the waiving and relinquishment to 
the United States of any and all rights of the state of Montana in and to 
sections 16 and 36 of any township and to any other sections of state lands 
when such sections are situated within or adjoining a federal forest re- 
serve, or within or adjoining other federal land reservations, provided 
that the state of Montana shall in lieu of the rights so waived and re- 
linquished receive from the United States other lands of an equal area 
and not inferior in value. The lands so obtained by the state of Montana 
from the federal government in exchange for lands to which the state has 
waived and relinquished its rights shall preferably be forest lands, it 
being the main purpose of these provisions to enable both the United 
States and the state of Montana to consolidate its forest holdings; but if 
desirable forest land cannot be obtained for such state lands, then other 
lands may be selected. 

All contracts and agreements heretofore entered into between the 
state board of land commissioners and the United States, or any depart- 
ment thereof, waiving and relinquishing the rights of the state of Montana 
to sections 16 and 36 in any township in this state, and the selection of 
lands in lieu of those so relinquished by the state are hereby ratified, con- 
firmed and validated. 


En. Sec. 19, Ch. 60, L. 1927. 


(ad) Leasing of Agricultural Lands—G@razing Lands and Town, City and 
Other Lots. 


1805.20. Leasing of agricultural and grazing lands and town and city 
lots. Under the general direction and control of the board, the commis- 
sioners shall lease all agricultural and grazing lands and all town and 
city lots open to leasing upon proper application and the payment of 
rental as hereinafter more specifically provided. In all cases where there 
is only one qualified person offering to lease any one tract of land, the 
lease shall be issued at the minimum rental as determined under the 
provisions of this act, but if there are two or more persons desiring to 
lease the same tract, then the lease shall be issued to the highest bidder, 
subject, however, to the preference right of a former lessee as provided 
in this act. All agricultural, grazing and town lot leases shall be subject 
to the condition that the board may in its discretion, offer said land for 
sale at any of the regular public sales of state lands held in the county 
where the land is situated, upon the same terms, and in the same manner 
as land not under lease. 


En. Sec. 20, Ch. 60, L. 1927. 


212 


| 
| 
| 
; 
. 
| 


— 


Ch. 141] State Boarp oF LAND CommissIoNERS. [1805.21-1805.25 


1805.21. Renewal of leases—Cancellation before expiration. A lessee 
who has paid all rentals due from him to the state and not violated the 
terms of his lease shall be entitled to have his lease renewed at any time 
within thirty (30) days prior to its expiration for an additional period 
of not exceeding five (5). years. 


En. Sec. 21, Ch. 60, L. 1927. 


1805.22. Arbitrators to fix value of improvements—Appeal. If the 
owner of any improvements on state lands desires to sell such improve- 
ments to the new lessee and they are unable to agree on the value thereof, 
such value shall be ascertained and fixed by three (3) arbitrators, one of 


which‘ shall be appointed by the owner of the improvements, one by the 


new lessee and the third by the two (2) arbitrators so appointed. The 
reasonable compensation that such arbitrators may charge shall be paid 
in equal shares by the owner of the improvements and the new lessee. 
The value of such improvements so ascertained and fixed shall be binding 
on both parties; provided, however, that if either party is dissatisfied with 
the valuation so fixed, he may within ten (10) days appeal from their 
decision to the commissioner who shall thereupon cause the chief field 
agent or assistant field agent to examine such improvements and whose 
decision shall be final. The commissioner shall charge and collect the 
actual cost of such re-examination to the owner and the new lessee in 
such proportion as in his judgment justice may demand. The value of 
such improvements shall be ascertained and fixed as hereinafter and in 
this act provided. 


En. Sec. 22, Ch. 60, L. 1927, 


1805.23. Who may lease, how much, and for what length of time. 
No person shall be qualified to lease state lands, except one who is the 
head of a family, unless he or she has attained the age of twenty-one (21) 
years; no person or company shall be entitled to hold under lease more 
than one (1) section of land at any one time, and no lease to agricultural 
or grazing lands or town or city lots shall be for a longer period of time 
than five (5) years; provided, however, that any qualified lessee may lease 
and hold any quantity of lands acquired by the state through the fore- 
closure of mortgages or acquired otherwise in connection with a mort- 
gage to the state. 

En. Sec. 23, Ch. 60, L. 1927. 


1805.24. Lease expiration dates. All leases for agricultural lands, 
grazing lands and town and city lots hereafter issued no matter on what 
date issued, shall expire on February 28 within five (5) years from the 


date on which the lease becomes effective. 


En. Sec. 24, Ch. 60, L. 1927, 


1805.25. Rental, how determined. The minimum annual rental for 
agricultural purposes shall be 5 per centum (5%) of the appraised valua- 
tion of such lands but in no ease less than fifty cents (50c) per acre. The 
maximum annual grazing rental for state land shall not exceed one hun- 


dred dollars ($100) per section, except where the leasing price is increased 


yay 
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above this sum by competitive bidding. For the purpose of determining 
the rental price of grazing lands they shall be classified as follows: 

Class 1. Extra good grazing land seventy dollars ($70) to one hun- 
dred dollars ($100). 

Class 2. Good grazing land, well sodded with grass sixty dollars 
($60). 

Class 3. Fair grazing land, with medium grass fifty dollars ($50). 

Class 4. Poor grazing land, thinly grassed forty dollars ($40). 

Provided further that until the lands in any county have been ap- 
praised under the provisions of this act, the minimum annual rentals for 
grazing lands in such county shall remain six and one-fourth per centum 
(644%) of the so-called grazing valuation thereof according to the: long- 
established usage of the state land office. 

Rentals for fractional years, terminating on February 28 next follow- 
ing the date of issue, on agricultural and grazing lands shall be computed 
and collected as follows: 


Agricultural rental Grazing rental, 
Percentage of Percentage of 
Leases beginning in: full year’s rental full year’s rental 
WATCH Sh oto at tee als 100% 100% 
Ye tt bilgi: Aaihiia ame slaledeis iap 100% 100% 
ALY or eae ie ites 90% 90% 
SUE re ee ered eae 80% 80% 
Hp FR bul lei APN wir 70% 10% 
AUCURE. S <a te Goi eee 50% 50% 
September........... wee.  -: 50% of grazing rental for both agricultural 
and grazing leases. 
AFCTODCT itis rea aca t si 40% of grazing rental for both agricultural — 
and grazing leases. 
November......... GS Aue stete 30% of grazing rental for both agricultural 
and grazing leases. 
December.........e0. oie 20% of grazing rental for both agricultural 
and grazing leases. 
J ANUALYV Es. see b ewisie “4 10% of grazing rental for both agricultural 
and grazing leases. 3 
Mebruary is ccy eases sc bee 5% of grazing rental for both agricultural — 


and grazing leases. 


Agricultural rentals shall apply and be charged and collected when 
the land is leased for or used for the raising of grain of any description, 
potatoes, beets or other cultivated crops, or for raising and harvesting 
alfalfa, clover, timothy or other grasses, or for other crops gathered or 
harvested from the land except that the grazing rates only shall be charged _ 
for summer fallowed land. Grazing rentals shall apply when the lands 
are used exclusively for pasture or grazing. 

The minimum annual rental for town, city and other lots shall be five 
per centum (5%) of the appraised value thereof, calculated at the same 
rate per month for all seasons of the year. The appraisal of mortgage 
lands for purposes of fixing grazing rates shall not constitute an appraisal 
for purposes of sale. 


En. Sec. 25, Ch. 60, L. 1927. 
214 


a) 7) 
»? 


Ch. 141] State Boarp or Lanp Commissioners. [1805.26-1805.29 


1805.26. Rental, when due. The rental for the first year of the lease 
and the fee of two dollars and fifty cents ($2.50) for issuing the lease 
‘ shall be paid at or before the time of the execution of the lease; provided, 
however, that in the case of all leases which take effect on and after Oc- 
tober 1 and before the expiration of the coming February, both the rental 
for the fractional year and for the next full year beginning March 1, 
shall be paid and collected at the time of issuing the lease. The rental for 
each succeeding year on leases hereafter issued shall become due and pay- 
able to the commissioner of state lands and investments on December 15 
next preceding the rental year to which the rental applies and’ if not paid 
on or before February 1 next following, this nonpayment shall have the 
effect of canceling the lease from and after February 28 of that year. 


The commissioner shall notify the lessee by letter addressed to the post- »» , 
office address given in the lease of such cancellation, and the land shall ~. 


then be open for lease to other applicants. 
En. Sec. 26, Ch. 60, L. 1927. 


1805.27. Land to be leased in compact bodies. All lands are to be 
leased in as compact bodies as possible and care shall be taken not to 
separate parts of any section from the section lines or public highways or 
from any available water supply, or in such form as to make it more 
difficult to lease the remaining state lands in the section in which they are 
located. In ease there are applications or bids for renting certain land 
for grazing purposes and also applications or bids for renting the same 
land for agricultural purposes, an agricultural lease shall be issued; that 
bid or application shall be accepted which will bring the largest revenue 
to the state. 

En. Sec. 27, Ch. 60, L. 1927. 


1805.28. Change in terms of lease. Whenever any land is leased for 
grazing purposes, and the lessee desires to cultivate any part of the land, 
he shall before doing any such cultivation, make application to the com- 
missioner stating how much land he desires to cultivate, showing the 
location in the section of such land, send his lease to the commissioner to 
have the necessary changes made therein, and shall pay to the commis- 
sioner one (1) year’s agricultural rental for the land to be cultivated, 
which agricultural rental shall be additional to the grazing rental for 
such land, and shall be paid annually when the rentals become due for 
each remaining year of the lease, whether the lessee continues to cultivate 
such part or not, it being the intention of this provision to protect the 
interests of the state and to induce lessees to have the leases originally 
issued for the usage intended to be made of the land. In case any person 
shall cultivate lands leased for grazing purposes, without having first 
secured the right to do so in the manner herein provided, he shall be liable 
for twice the regular agricultural rental on the land so cultivated in addi- 
tion to the grazing rental thereof. The provisions of this section shall 
be incorporated in every lease. 

En. Sec. 28, Ch. 60, L. 1927. 


1805.29. Form of lease—Bond. The general form of lease to state 
lands shall be prescribed by the state board of land commissioners and no 
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changes in the form for such leases shall be made without the approval 
of the said board. All leases shall be issued in duplicate, one (1) copy 
shall be mailed to the lessee, and one (1) copy shall be preserved by the 
commissioner and entered in a suitable book provided for that purpose, 
Unless the board decides otherwise, these leases shall be issued without 
bonds; but the board shall have the right to require a bond and to pre- 
seribe the form and conditions thereof whenever it deems it necessary. 


En. Sec. 29, Ch. 60, L. 1927 
1805.30.» Share rent. The board may whenever it deems it advisable, 


and under such regulations as it may prescribe, authorize the leasing of 
agricultural lands for a share of the crops delivered at the grain elevator 


+; or market, which share shall not be less than what is commonly paid by 


lessees of privately owned lands as share rent in the locality where the 


ug state land is situated; and in no case shall such share rental be less than 
| one-fifth (14) of the entire crop raised, delivered at the elevator. 


En. Sec. 30, Ch. 60, L. 1927. 


1805.31. Liens on crops and improvements. The state shall have a 
lien upon all crops growing upon any of its lands, and also upon such 
crops after they have been separated from the lands for any and all 
rentals and penalties due or delinquent under the lease on such lands, 
or becoming due during.the calendar year in which such crops are har- 
vested, for any year or part of year that the land has been held or used 
by the lessee; such lien shall also apply to all buildings, structures, fences 
and all other improvements, shall be prior and superior to all other liens, 
excepting threshermen’s liens and seed liens as specified in sections 8355 
and 8366 of the Revised Codes of Montana, 1921, which shall have priority 
as specified in chapter 116 of the session laws of 1925, and is hereby ex- 
pressly reserved. Any person purchasing or otherwise acquiring any of 
such crops or improvements takes the same subject to such lien. Any agent 
or representative of the department, or the sheriff of the county in which 
the land is located, or his deputy, may demand of the lessee, or his agent, 
payment of the amounts due the state, and if the same are not paid upon 
such demand, the officer, making such demand, or any person or repre- 
sentative of the department, may seize, sell and dispose of, either at 
private or public sale, upon giving notice for not less than three (3) 
days of such sale, sufficient of the said crops or improvements, or of 
both, to pay the amounts due the state together with costs and expenses 
of seizure and sale. These provisions relating to liens on crops and im- 
provements shall be embodied in all leases for agricultural and grazing 
lands and for town, city or other lots. 


En. Sec. 31, Ch. 60, L. 1927. 


1805.32. Leases may be assigned—Preference—Subleasing—Actual 
users to be given preference. Leases to state lands may be assigned on 
blanks provided for that purpose by the commissioner, but no such as- 
signment shall be binding on the state unless the assignment is filed with 
the commissioner, approved by him and payment made of the assignment 
fee of one dollar ($1). Preference shall always be given to the applicant 
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who wants the land for his own individual use so that the full advan- 
tage coming from the leasing and use of such lands may reach those who 
actually till the soil, and so that they shall not be compelled to pay a 
higher rental than that due the state. If a lessee subleases state lands 
on terms less advantageous to the sublessee than the terms given by the 
state, his lease shall be subject to cancellation by the state board of land 
commissioners after hearing, duly held on the facts involved. 
En. Sec. 32, Ch. 60, L. 1927. 


1805.33. Acquisition of water right by lessee. The lessee of state 
lands may at any time prior to one (1) year before the expiration of 
his lease make application to the board for permission to secure a water 
right to the land under his lease. Such application shall be in writing, 
shall show how much of the land can be irrigated, the permanency of 
the water supply and the probable cost of placing the land under irriga- 
tion. If the proposed plan meets with the approval of the board, permis- 
sion shall be granted the lessee to secure the desired water right for the 
land and to place the same under irrigation. If such water right becomes 
a permanent and valuable improvement, then in case of the sale or lease 
of the lands to other parties, the former lessee shall be entitled to re- 
ceive compensation in the amount of the reasonable value thereof, as in 
the case of other improvements, from the new lessee or the purchaser. 
These provisions shall not be so construed as to make the state liable 
to the lessee for the payment of the cost or value of such irrigation im- 
provements. 

En. Sec. 33, Ch. 60, L. 1927. 


1805.34. Compensation for improvements. A lessee of state lands 
shall have the right to place a reasonable amount of improvements upon 
the lands leased by him, which improvements may consist of fences, culti- 
vation and improvement of the land itself, irrigation ditches, houses, 
sheds, wells and reservoirs, and similar improvements. Whenever another 
person becomes the lessee of such lands, he shall pay to the former lessee 
the reasonable value of such improvements at the time the new lessee takes 
possession thereof. Provided, however, that if any of the improvements 
consists of breaking (meaning the original plowing of the land), and 


one (1) year’s crops has been raised on the land after the breaking thereof, 


the compensation for such breaking shall not exceed the sum of two 
dollars and fifty cents ($2.50) per acre, and that in case two (2) or more 
erops have been raised on the land after the breaking thereof, then in 
such case the breaking shall not be considered as an improvement to the 
land. In case the former lessee and the new lessee are unable to agree 
on the reasonable value of such improvements, then such yalus shall be as- 
certained and fixed as provided in this act. 

In determining the value of these improvements cenit pedlecint shall 
be given not only to the original cost but also to the present condition 
thereof and to their suitableness for the uses ordinarily made of the 
lands on which they are located, and also to the general state of eul- 
tivation of the land, its productive capacity as affected by former use 
and also to its condition with reference to noxious weeds whether it is 


217 


92>) 


Pipviny 


1805.35-1805.37] PoLiticaL CopE. [Part II 


infested with such weeds or free from these pests. Consideration shall be 
given to all actual improvements and to all known effects that the use and 
occupancy of the land have had upon its productive capacity and desir- 
ableness for the new lessee. The former lessee may, however, remove or 
dispose of the movable improvements on the land to other parties than the 


lessee; but if he fails to remove such improvements from the land within © 


sixty (60) days from the date of the expiration of his lease, then all of 
such improvements shall become the property of the state unless the com- 
missioner for good cause shown shall grant additional time for the removal 
thereof. 


Before a lease is issued to the new lessee he shall show that he has 


paid the former lessee the value of the improvements as agreed upon by 
them or as fixed and determined under the provisions of section 22 of 
this act or that he has offered to pay the value of such improvements 
as so fixed and determined or that the former lessee elects to remove the 
improvements. 


En. Sec. 34, Ch. 60, L. 1927. 


1805.35. .Preference right of former lessee. The holder of a lease 
to state lands, who has paid his rentals when due and has not in any 
way violated the provisions of his lease, shall at the expiration of such 
lease have the preference right to lease the lands covered by his former 
lease to. the extent that he may take the lease at the highest bid made 
by any other applicant. 


En. Sec. 35, Ch. 60, L. 1927. 


1805.36. Cancellation of leases. The board shall have the power and 


authority in its discretion to cancel a lease for any of the following — 


causes: For fraud or misrepresentation, or for concealment of facts 
relating to its issue, which if known would have prevented its issue in the 
form or to the party issued; for using the land for other purposes than 


those authorized by the lease, and for any other cause which in the judg- | 


ment of the board makes the cancellation of the lease necessary in order 
to do justice to all parties concerned and to protect the interests of the 
state. Such cancellation shall not entitle the lessee to any refundment 
of rentals paid or exemption from the payment of any rentals, penalties 
or other compensation due the state. 


En. Sec. 36, Ch. 60, L. 1927. 


1805.37. Leasing regulations. The state board of land commissioners 
shall have the power, and it is hereby made its duty, to formulate and 
prescribe such additional rules and regulations relating to the leasing 
of state lands, not inconsistent with the provisions of this act, as it may 
from time to time deem necessary in order that the use and proceeds of 
these lands may contribute in the highest attainable measure to the pur- 
poses for which they have been granted to the state of Montana. 


En. Sec. 37, Ch. 60, L. 1927 
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(e) Coal Mining Leases and Permits. 


1805.38. Coal mining leases. The state board of land commissioners 
is hereby authorized and empowered to lease in such manner as it may 
deem for the best interests of the state any state lands to which the 
title has vested in the state and in which the coal or coal rights are not 
reserved by the United States for exploring for, mining, removing, sell- 
ing and disposing of the coal therein upon the terms and conditions herein 
stated, and subject to such rules,and regulations as the board may pre- 
scribe. This power and authority to lease state lands for coal mining 
purposes shall extend to and include all lands owned by the state no 
matter in what manner acquired and shall also extend to and include 
all those state lands which have been sold but in which the coal rights 
have been reserved by the state of Montana, whether such lands are 
under certificate of purchase or patents have been issued; but in such 
cases and in all cases where the lands are under lease for grazing, agri- 
eulture or similar purposes, care shall be taken in issuing the coal mining 
lease to protect the rights of the purchaser or lessee. 

All such coal leases shall be subject to the condition that the coal 
must be mined, handled and marketed in such manner as to prevent as 
far as possible all waste of coal and shall also be subject to the condition 
that the mining operations shall be carried on in such systematic and 
crderly manner as not to make subsequent mining operations more diffi- 
cult or expensive. Violations of these conditions shall constitute grounds 
for the forfeiture of the lease, after hearing had thereon before the state 
board of land commissioners. 

En. Sec. 38, Ch. 60, L. 1927. 


1805.39. Not more than one section may be leased to one person— 
Term—Fee. No person, copartnership, company or corporation shall be 
entitled to lease more than one (1) section of land for coal mining pur- 
poses, and no lease shall be issued for a longer term than five (5) years, 
but the board may establish such rules and regulations for the renewal 
of a lease at the expiration of the term as it may deem proper and neces- 
sary. The board shall prescribe the form of the lease; the fee for issuing 
the lease and approving the bond hereinafter provided shall be two dol- 
lars and fifty cents ($2.50) payable to the commissioner. 

En. Sec. 39, Ch. 60, L. 1927. 


1805.40. Royalty. The compensation of the state under all coal 
mining leases shall be upon a royalty basis and shall be fixed and deter- 
mined by the board. The amount of such royalty shall be based upon 
the kind, grade and character of the coal in each particular mine, upon 
the size, shape and nature of the coal vein, strata or body, and upon the 
shipping and marketing facilities for the product. Consideration shal] 
also be given to every other known factor affecting the value of each 
particular coal mining lease; but in no case shall the royalty for the 
eoal mined be less than twelve and one-half (1214) cents per ton of two 
thousand (2,000) pounds. 

En. Sec. 40, Ch. 60, L. 1927. 
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1805.41. Application—Deposit. The application for a coal mining 
lease shall be in writing, shall state the quantity of coal that it is pro- 
posed to mine under such lease during the first year thereof and during 
each subsequent year as nearly as the applicant can estimate such quan- 
tity and shall contain such further information as the board may require. 
If the board grants the application, it shall fix the royalty per ton 
and shall demand from the applicant a deposit of not less than the amount 
of the royalty on the estimated average production for one (1) month 
of the lease and it may at its discretion ask for such larger deposit as 
it may under the circumstances deem necessary in order to protect the 
interests of the state; but this deposit shall in no case be less than fifty 
dollars ($50). 

This deposit shall be credited to the lease and held intact to the end 
of the first year. If all the royalties for such year have been paid and 
are equal to or exceed such deposit then the deposit shall be held intact 
for the credit of the lessee for the subsequent year or years; but if the 
royalties accrued and paid during the first year or any subsequent year 
amount to less than the amount of such deposit, then the difference be- 
tween the amount of the royalties paid and the deposit shall be deducted 
therefrom and charged as rent or royalty for the lease for that year 
so that the annual rental will never be less than the amount of the cash 
deposit determined upon by the board and in no ease less than fifty dollars 
($50) per annum. At the beginning of the second year or any subsequent 
year of the lease, the lessee shall make such additional deposit as will 
bring the unused portion of his deposit up to the original anfount as 
fixed by the board. 

En. Sec. 41, Ch. 60, L. 1927. 


1805.42. Bond. The board shall also demand a surety company 


bond in such form and amount as it may determine conditioned for the 


payment of all royalties due the state and for the carrying on of the 

mining operations according to the terms of the lease; but a lessee may 

in lieu of furnishing a surety company bond increase the cash deposit 

hereinbefore provided for to such an amount as will in the judgment of 

the board make the furnishing of a bond unnecessary. 
En. Sec. 42, Ch. 60, L. 1927. 


1805.48. Improvements of former lessee. Whenever a coal mining 
lease is applied for on land where mining operations have been carried 
on by a former lessee and there are surface or underground improvements 


on the land used at such former operations, disposition shall be made 
of such improvements satisfactory to the board before a new lease is. 


issued. If the owner of such improvement desires to sell the same to 
the new lessee, then the new lessee shall pay him the reasonable value 
thereof as far as they are suitable for the new mining operations. If 
they fail to agree, on the value of such improvements, then such value 
shall be ascertained and fixed as provided in section 22 of this act. 

Before a new lease is issued, the applicant shall show to the satis- 
faction of the board that he has paid the owner for the improvements 
as agreed on between them, or as fixed by the aforesaid officers, or officer, 
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or that he has tendered payment as so fixed, or that the owner desires 


to remove his improvements. 
En. Sec. 43, Ch. 60, L. 1927. 


1805.44. Board may prescribe additional rules and regulations. The 
board shall have the power and authority to prescribe such additional rules 
and regulations and to do and perform all acts and things not inconsistent 
with the enabling act, the constitution and the statutes of this state as 
it may deem necessary and proper relating to the leasing of state land 
for coal mining purposes. 

En. Sec. 44, Ch. 60, L. 1927. 


1805.45. Report and payment of royalty. On or before the fifteenth 
day of each calendar month the lessee shall make a report to the com- 
missioner in such form as may be prescribed by him, showing the number 
of tons mined. during the preceding calendar month, the price obtained 
therefor at the mine, the total amount of all sales and containing such 
additional information as may be required by the commissioner, which 
report shall be verified by the oath of the lessee and be accompanied by 
payment of the royalty due the state for such preceding month as shown 
by the report. 

En. Sec. 45, Ch. 60, L. 1927. 


1805.46. Coal mining permits for private use and for schools. The 


board may in its discretion grant to any resident of this state a permit 


for a term of not more than one (1) year to mine coal for the use of 
himself and his family from any coal deposit belonging to the state of 
Montana and not under lease upon payment to the state of the flat sum 


of five dollars ($5) as a royalty for any amount of coal mined by him 


not exceeding thirty (30) tons of two thousand (2,000) pounds. 

The board may also grant a similar one (1) year permit to the board 
of trustees of any school district in this state, provided that if such school 
district requires more than thirty (30) tons of coal per annum then 
any additional amount required shall be paid for in advance at the rate 
of twelve and one-half (1214) cents per ton. Applications for such per- 
mits shall be accompanied by an affidavit to the effect that the coal is 
not wanted for sale or disposal to other parties but that it is wanted 
for the use of the applicant and his family or for the use of the school 
district as the case may be. 

The granting of such permits shall not prevent the board from issu- 
ing the usual coal mining leases on the land from which the coal under 
such permit is to be taken. In cases of this kind the permittee shall 
remove the quantity of coal to which he is entitled as expeditiously 
as possible and his rights under the permit shall then automatically cease 
upon the issue of the lease. 

En. Sec. 46, Ch. 60, L. 1927. 


1805.47. Disposition of royalties and other receipts. All fees, royal- 
ties, bonuses and penalties collected under coal mining leases shall be 
credited by the commissioner to the same funds that such receipts under 


221 


1805.48-1805.50] Po.iticaL Cope. [Part II 


oil and gas leases on such lands would be credited under the provisions 
of this act; and in the case of coal mining leases, rentals, and bonuses, 
if any shall be considered as royalties. 


En. Sec. 47, Ch. 60, L. 1927. 


(f) Prospecting Permits and Mining Leases. 


1805.48. Board may grant prospecting permits. The state board of 
land commissioners is hereby authorized and empowered in its discretion 
to issue permits granting the exclusive right to prospect and explore for 
ores, metals, precious stones and other valuable minerals, except for coal, 
oil and gas, on any state lands to which the title has been vested and 
safely secured in the state. This right shall extend to and include all 
these lands which have been sold but in which such minerals have been 
reserved by the state of Montana, whether the lands are under certificate 
of purchase or patents have been issued; provided, however, that in all 
cases where the lands have been sold with mineral reservations and also 
in all cases where the lands are under lease for grazing, agriculture or 
for other purposes, care shall be taken in issuing such prospecting per- 
mits to protect the rights of the purchaser or lessee. Wherever deemed 
necessary a bond may be required for such amount as the board may 
fix and determine conditioned for the safeguarding of the rights of such 
purchaser or lessee and the rights of the state. 


En. Sec. 48, Ch. 60, L. 1927. 


1805.49. Term of permit—Fees—Penalties—Regulations. These per- 
mits shall be issued for such length of time as the board may determine 
in each individual case not exceeding five (5) years; shall describe the 


land on which the prospecting is permitted, not exceeding one (1) sec — 


tion, prescribe the minimum amount of prospecting and exploration work 
to be performed each year and fix the penalties to be paid the state for 
failure to perform such work, both as fixed and determined by the board. 
The minimum annual prospecting fee shall be ten dollars ($10) per sec- 
tion, or part thereof, payable annually in advance. This permit shall 
not authorize the permittee to remove any of the ores, metals, precious 
stones or other minerals from the land except for the purpose of testing 
or assaying the same. 


En. Sec. 49, Ch. 60, L. 1927. 


1805.50. Mining lease. If the prospector discovers ore, metals, 
precious stones, or other valuable mineral deposits in the lands under 
his permit and submits satisfactory proof to the board to this effect he 
shall have the preference right to a mining lease to such land or the ores, 
metals, precious stones, and other minerals discovered therein on such 
terms and conditions as the board may prescribe; provided, however, that 
all such leases shall be on a royalty basis and that the royalty shall not 
be less than five per centum (5%) of the value of the ores, metals, precious 
stones or other valuable minerals at the mouth of the mine. 


En. Sec. 50, Ch. 60, L. 1927. 
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1805.51. Disposition of royalties—Fees and penalties. All such 
royalties, fees and penalties shall be credited to the various funds to 
which they properly belong in the same manner as now provided in this 
act for the crediting of oil and gas royalties. 


En. Sec. 51, Ch. 60, L. 1927. 


(g) Leases and Permits for Limestone, Oil Shale, Clay, Stone, Gravel and 
Sand. 


1805.52. The board may issue leases. Whenever they are found upon 
state lands to which the title is vested in the state and which lands have 
not been sold by the state under certificate of purchase or otherwise, 
deposits of stone, limestone, oil shale, clay, gravel, or sand valuable for 
building, mining or other commercial purposes, the state board of land 
commissioners may in its discretion issue to private persons permits or 
leases for the removal and disposition of such stone, gravel or sand upon 
such terms and conditions as the board may determine; provided, how- 
ever, that all such leases shall be upon a royalty basis calculated upon 
the number of cubic yards removed from the land, and the rates shall 
be the same that ordinarily would be charged by private owners under 
similar circumstances, and the fee for issuing the lease shall be the same 
as for an oil and gas lease. No such lease shall be made for a longer 
term than five (5) years, and the board may demand a cash deposit to 
vuarantee the payment of the royalties or demand a surety bond or both 
such cash deposit and bond as the board may determine. 


En, Sec. 52, Ch. 60, L. 1927. 


1805.53. Disposition of royalties and other receipts. The royalties, 
fees and penalties received under such leases shall be credited to the 
various funds to which they properly belong in the same manner as now 
provided in this act for the crediting of these receipts under oil and 
gas leases. 

En. Sec. 53, Ch. 60, L. 1927. 


1805.54. Land may be leased for other purposes. Such portions of 
the section or other subdivision of the land on which such deposits are 
located as are not needed for the quarrying or digging and removal of. 
the stone, limestone, oil shale, clay, sand or gravel may be leased for 
grazing or agricultural purposes the same as other state lands, and in the 
ease that grazing or agricultural leases are issued they shall provide 
for a right of way across the land for the removal of the stone, limestone, 
oil shale, clay, gravel, sand or other deposits, but the rights of the lessee 
shall also be duly protected. 


En. Sec. 54, Ch. 60, L. 1927. 


1805.55. Stone, gravel and sand permits for public use. The state 
board of land commissioners is hereby authorized and empowered in its 
_diseretion to issue permits upon such terms and conditions as it may de- 
termine, not inconsistent with any constitutional or statutory provision 
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relating to state lands, to the state highway commission, to the board of 
county commissioners of the several counties of the state and to the 
governing boards or bodies of cities or towns-and of other political sub- 
divisions of the state granting them the right to take, remove and use 
stone, gravel or sand from any state lands that have not been sold under 
certificate of purchase or otherwise for the construction, maintenance 
and improvement of public roads, highways, bridges, streets or alleys. © 
The rights of lessees to the lands on which such stone, gravel or sand — 
may be located shall be properly safeguarded under the terms of the per- 
mits. 

En. Sec. 55, Ch. 60, L. 1927. 


(h) Granting of Easements for Public Purposes. 


1805.56. Conveyances and easements to the United States. Any 
land now or hereafter owned by the state of Montana, and needed by 
the United States in its irrigation and reclamation work, shall upon ap- 
plication made therefor to the state board of land commissioners be con- 
veyed to the United States at the minimum price of ten dollars ($10) per 
acre; and there is hereby granted to the United States over all the lands 
now owned or hereafter acquired by the state of Montana, an easement 
for a right of way for ditches, canals, tunnels, telephone and telegraph — 
lines, now constructed, or to be constructed by the United States govern- 
ment, in furtherance of the reclamation of arid lands. All conveyances 
of state lands shall contain a reservation of such right of way easements. 
It is further provided that whenever said lands herein granted as a right 
of way shall cease to be used for such purposes, the same shall revert 
to the state upon notice to that effect being given to the proper authori- 
ties. 

En. Sec. 56, Ch. 60, L. 1927. 


1805.57. Easements for school sites and grounds and other public 
uses. The state board of land commissioners is hereby authorized and 
empowered to grant easements in state lands for schoolhouse sites and 
grounds, for public parks, community buildings, cemeteries and other 
public uses upon proper applications accompanied by accurate and duly 
verified plats from the lawfully constituted authorities having charge of 
such properties. All such sites, grounds or tracts of land shall be ree- 
tangular or square in form unless natural obstacles in the land render 
such form impractical and shall whenever feasible be located at section 
corners or at a corner of that portion of the section which is owned by 
the state, and no easement of this character shall cover more than ten 
(10) acres of land, the acreage to be computed up to the center of the 
section line. Whenever the site so granted is located at a section corner 
or at a corner of the part of the land in the section owned: by the state, 
the chargé or compensation for the easement. in the land shall be not 
less than twenty-five per centum (25%) above the appraised value 
of the land; whenever the site is located on a section line but not 
at a corner the charge or compensation shall be not less than fifty per 
cent (50%) above the appraised value of the land. Whenever the site 
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is not located on the section line or lines as aforesaid, the charge or 
compensation to be paid to the state shall be determined by the board 
after examination of the land by the chief field agent or one of his 


assistants and report made by him. The board shall cause deeds to be 


issued for all such easements that it may grant. 
En. Sec. 57, Ch. 60, L. 1927. 


1805.58. Right of way for public highways and streets on state 


land section lines. There is hereby granted to the people of the state of 
Montana an easement for right of ways for public highways and streets 
along section lines on all lands now owned by the state or which may 
hereafter become the property of the state for all public highways and 
streets of which the center lines follow the section lines bounding such 
state lands to the extent of one-half the width of such highways or streets, 
on either side of the section line, or on both sides of the section line, 
depending upon whether there is state land on one side of the section 
line only, as is usually the case, or on both sides, which half shall not ex- 
ceed thirty (30) feet. This easement for such right of ways for public 
highways and streets shall take effect when the proceedings for the 
laying out, opening and establishment of such public highways or streets 
have been completed according to law by the board of county commis- 
sioners of the county where such public highways or streets are located 
or by the board, council or governing body of the city or town within 
the corporate limits of which such public highways or streets are located; 
but it shall not be necessary to make the state board of land commis- 
sioners or the state of Montana a party to the proceedings for the laying 
out, opening and establishment of such public highways or streets along 
section lines bounding state lands. Whenever any such highway or 
street shall cease to be used as such, this easement shall automatically 
terminate and the state lands in which it has been granted shall auto- 
matically revert to the state. 

The board of county commissioners or the governing body of the 
city or town, as the case may be, shall notify the commissioner of state 
lands whenever the proceedings for the laying out, opening and estab- 
lishment of such highway or street have been completed and also when 
such highway or street has ceased to be used as such, and shall in both 


oS 


cases give an accurate and complete description of the public highway or 


street so established or closed on state land section lines. 
En. Sec. 58, Ch. 60, L. 1927. 


1805.59. Right of way easement applies to past proceedings. This 
grant of easements for public highways and streets of which the center 
lines follow the section lines bounding state lands shall also extend and 
apply to all such highways and streets now laid out, opened and estab- 
lished by the proper authorities whether or not the state board of land 
commissioners has been made a party to the proceedings or not, and 
irrespective of whether or not the right of way easements have been 
granted by the board, if the lands still belong to the state of Montana. 

En. Sec. 59, Ch. 60, L. 1927. 


Mont. Code Supp.—15 995 
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1805.60. Right of way easements on section lines on state lands 
under certificate of purchase. In the case of right of ways for such high- 
ways or streets of which the center lines follow the se¢tion lines of state 
lands which have been sold under certificate of purchase but for which 


‘patents have not been issued, the owners of the certificates of purchase 


shall be made parties to the proceedings for the laying out of the high- 
ways or streets the same way as the owners of land in fee simple and 
such holders of certificate of purchase shall have the right to grant such 
right of way to the full extent of their interest in the land affected; but 
the state board of land commissioners need not be made a party to the 
proceedings. 

En. Sec. 60, Ch. 60, L. 1927. 


1805.61. Easements for right of ways outside state land section lines 
—Rights of purchasers. The right of way for public highways on state 
lands must always follow the section lines when physically practicable 
The state board of land commissioners shall be the judge of whether or 
not it is necessary to deviate from the section lines, and the board is 


hereby authorized and empowered to grant easements for right of ways — 


for highways and streets outside the state land section lines through PrQg 
ceedings as follows: 

Application must be made by the board of county commissioners, or 
by the council or governing board or body of the city or town having 
jurisdiction, which application shall describe the proposed right of way 
according to the survey, show the necessity for the proposed highway 
or street and give such additional information as the board may require. 
This application shall be accompanied by two exact copies of the official 
plat of the proposed highway or street duly verified by the affidavit of 
the county surveyor or county or city engineer, or other engineer having 
prepared the same, indorsed thereon. These plats shall show the quan- 
tity of land taken by the proposed highway or street from each forty-acre 
tract or government lot of state land over or through which it passes 
and also the amount of land remaining in each portion of such forty-acre 
tract or government lot. When deemed necessary by the board, the afore- 
said plats shall show all these facts for such smaller subdivisions as the 
circumstances may render desirable for the state. 

Upon the filing of such application and plats, the commissioner of 
state lands and investments shall whenever he deems it necessary cause 
the proposed right of way to be viewed and examined by the chief field 
agent or some assistant field agent who shall report his findings to the 
board. The board shall thereupon consider the application and report 
and take such action as it deems proper, including the fixing of compen- 


sation and damages to be paid to the state. The compensation so fixed — 


shall be the full market value of the estate or interest disposed of through 
the granting of such right of way easement, and the damages shall be 


the actual damages resulting to the remaining land as nearly as the same : 


can be ascertained. If the right of way is granted according to the plat, 
then such plat shall become the official plat thereof, and one copy shall 
be retained in the office of the commissioner and the other copy shall be 
returned to the county, city or town from which it was received. The 
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board shall cause right of way deeds to be issued for all such easements 
that it may hereafter grant upon full payment therefor being made. 

If the state land over or through which such right of way outside 
of section lines is applied for, is under certificate of purchase or under 
sales contract, the purchaser, or his assignee, must be made a party 
to the proceedings, and his consent in writing to the laying out and es- 
tablishment of the proposed highway and to the amount of compensa- 
tion and damages to be paid must be filed with the board before such 
right of way shall be granted. The board shall be the judge of how 
much of such compensation and damages shall be paid to the state and 
applied on the certificate of purchase or sales contract and of how much 
thereof, if any, shall be paid to the purchaser, as the circumstances in 
each individual case may warrant. The provisions of this paragraph shall 
apply to all grants of right of ways on state lands outside of section lines. 
The interest and equity of such purchaser or his assignee shall be sub- 
ject to proceedings in eminent domain. 


En. Sec. 61, Ch. 60, L. 1927. 


1805.62. Right of way easements for railroads and other purposes. 
The state board of land commissioners may grant an easement for right 
of way across or upon any portion of state lands for any ditch, reservoir, 
railroad, private road, telegraph or telephone line, or for any other publie 
use, as defined in the Code of Civil Procedure; provided, that this section 
shall not be construed to grant authority to convey any such land, ex- 
cept for the purposes above set forth; and provided further, that when- 
ever lands granted for any of the purposes mentioned in this section shall 
cease to be used for such purposes, said easements shall forthwith termi- 
nate upon notice to that effect to the person to whom such grant was 
made, served at his last known postoffice address. The board shall charge 
and cause to be collected the full market value of the estate or interest 
disposed of through the granting of any such easement and also fix, 
charge and cause to be collected the amount of the actual damages re- 
sulting to the remaining land or lands from the granting of such ease- 
‘ment as nearly as the same can be ascertained. 


En. Sec. 62, Ch. 60, L. 1927. 


1805.63. Settlement with lessees. Whenever any kind of a right of. 
way easement has been granted under this act and the state land in which 
it is granted is under lease, the board of county commissioners, or other 
authority or corporation or person laying out the right of way shall give 
due and timely notice to the lessee and shall make just settlement with 
him for any damages resulting to his improvements or crops or leasehold 
interests. Upon such settlement being made, the lessee shall open or move 
any fences that may obstruct the right of way over the lands under his 
lease and otherwise co-operate in the opening of the right of way. Proof 
shall be filed with the board that such settlement has been made before 
the deed to the easement is issued. 


_ En. Sec. 63, Ch, 60, L, 1927. 
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(1) Sale of State Lands, 


1805.64. Certain state lands not subject to sale. Lands classified as 
timber lands shall not be subject to sale, but timber thereon may be sold 
and disposed of in the manner provided by law. Lands which in the 


judgment of the board are likely to contain valuable deposits of coal, oil, 


oil shale, gas, phosphate, metals, sodium and, or other valuable mineral de- 
posits, shall not be subject to sale, either the surface land or any of such 
deposits therein; provided, however, that this shall not be so construed 
as to prohibit the sale of lands containing sand, gravel, building stone, 
brick clay or similar materials. 


En. Sec. 64, Ch. 60, L. 1927. 
For text treatment of this subject see vol. 21 Cal. Jur. 690. 


1805.65. Mineral reservations in state lands. All coal, oil, oil shale, 
gas, phosphate, sodium and other mineral deposits, except sand, gravel, 
building stone and brick clay, in lands belonging to the state of Mon- 
tana, or which may hereafter become the property of the state, which 
have not already been reserved by the United States, are hereby reserved 
to the state. All such deposits are reserved from sale except upon a rental 
and royalty basis as provided in this act. In the case of lands sold after 
this act takes effect, a purchaser of any lands belonging to the state or 


which may hereafter become the property of the state shall acquire no 


right, title, or interest in or to any of such deposits, except that where 
the oil and gas have not been reserved by the United States the purchaser 
of mortgage lands shall be entitled to receive a royalty of one per centum 
(1%) of all gas or oil produced from such mortgage lands, such royalty 
to be payable directly to him by the lessee either in gas or oil or in cash 
as the purchaser may desire and determine; provided, however, that the 
purchaser of the mortgage land shall not have any right to lease such land 
or any part thereof for oil and gas exploration or production; the state 
shall have the sole power to lease the land for all mineral purposes. The 
state also reserves for itself and its lessees the right to enter upon such 
lands to prospect for, develop, mine and remove such deposits and to occupy 
and use so much of the surface of the said lands as may be required for 
all purposes reasonably extending to the exploring for, mining and re- 
moval of such deposits therefrom, but the lessee shall make just payment 
to the purchaser for all damage done by reason of such entry upon the 
land and the use and occupancy of the surface thereof. 

These mineral reservations shall not apply to lands that the state has 
acquired through the foreclosure of mortgages or otherwise acquired in 


connection with mortgages given to it when the mortgagor or anyone 


claiming under him exercises his right to repurchase such lands within 
the statutory period of one year and ninety days from the time that the 
state so acquired title. In cases of this kind all rights shall go with the 
land that passed with the land from the mortgagor to the state; but in 


case that such lands are not so repurchased, then the same shall be sub- 


ject to these mineral reservations the same as other state lands. 
En. Sec. 65, Ch. 60, L. 1927, 
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1805.66. Certain shore lands not subject to sale. There is also re- 
served from sale from all state lands bordering on navigable lakes or 
bordering on such non-navigable meandered lakes as the board may 
deem valuable for summer resorts and from all state lands bordering 
on navigable streams a strip of land which shall include all the land lying 
between low-water mark and high-water mark and which in addition 
shall extend in width landward from the line of high-water mark of 
such lake or stream the full width of the forty (40) acre tract or govern- 
ment lot abutting the line of high-water mark; provided, however, that 
if the width of such abutting government lot at its narrowest point is 
less than one hundred (100) feet, then the strip hereby reserved shall 
extend to and include the next adjoining forty (40) acre tract or govern- 
ment lot. The land reserved from sale by this section shall be subject 
to the granting of easements the same as other state lands. 

The state board of land commissioners may in its discretion cause any 
part of the lands bordering on such lakes and on navigable streams which 
are hereby reserved from sale to be surveyed and platted into blocks 
and lots, the lots to be not less than one hundred and twenty-five feet 
(125) in width, the width to be measured in the general direction of 
the abutting waterfront; but in all such surveys and plats the aforesaid 
strip of one hundred (100) feet in width along the waterfront shall be 
reserved for the use and enjoyment of the public. 

Such strips of land bordering on meandering lakes or on navigable 
streams, except the strip lying between low-water and high-water mark, 
whether surveyed and platted into blocks and lots or not, may, however, 
be leased as provided in this act for the leasing of other state lands. 

En. Sec. 66, Ch. 60, L. 1927. 


1805.67. Certain lands to be platted before sale. Any part of state 
lands adjacent to cities or towns and other state lands which in the 
Opinion of the board may be wanted for residence or business lots shall 
before sale, at such time as the board may deem to be for the best in- 
terests of the state, be surveyed and laid off in blocks, lots, streets, alleys, 
avenues, highways, public squares, market places and parks, in conformity 
with the laws of the state for the survey and platting of townsites and 
additions thereto, conforming as nearly as may be with the ordinances 
of such city or town regarding the platting of additions thereto; and the 
state board of land commissioners must cause correct maps and plats 
of such lands to be made and recorded when so surveyed and not other- 
wise. No fee shall be charged by the county recorder, or by any city 
officer, for filing or recording such maps or plats, when recorded on 
behalf of the state. 

Before the lands so surveyed and laid off are offered for sale the 
same shall be appraised, a separate appraisal to be placed on each lot. 
Such surveyed and platted land may then be sold in the same manner 
and upon the same terms and conditions as other state lands are sold. 

En. Sec. 67, Ch. 60, L. 1927. 


1805.68. Surveying and platting left to discretion of board. It shall 
be entirely optional with the board whether or not state lands, or any 
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part thereof, shall be surveyed, platted and laid off into blocks and lots 
as hereinabove provided, as may appear to be for the best interests of 
the state. All lands of the fourth class as defined by section 1, article 
17, of the constitution shall, however, be subdivided into lots or tracts 
of not more than five (5) acres each before being offered for sale and 
the lots must then be sold alternately as provided by section 2, article 
17, of the constitution, at regular sales of state lands. 

When such tracts of five (5) acres each or less have been sold, the 
board shall whenever deemed necessary cause the plat thereof to be 
filed for record with the county clerk and recorder of the county in 
which the land is situated, but if the same purchaser bids in two or more 
adjoining lots or tracts, all the lots so purchased shall at the option of the 
purchaser be included in one certificate of purchase. 

En. Sec. 68, Ch. 60, L. 1927. 


1805.69. Lands within federal irrigation projects. Whenever state 
lands are located within the boundaries of federal irrigation projects, the 
land shall be sold in conformity with the classification of farm units as 
made by the United States, and all certificates of purchase issued for 
such lands shall show that the lands are located within a federal irri- 
gation project and are or will be lable for their proper share of the 
reclamation charges. 

En. Sec. 69, Ch. 60, L. 1927. 


1805.70. Board to decide when to hold sales and what lands to sell. 
The state board of land commissioners is hereby vested with the power 
and authority to decide when sales of state lands are to be held and 
what state lands are to be offered for sale, subject to the limitations of 
this act, as the best interests of the state may appear to require; provided, 
however, that as a general rule no sale of state lands shall be held unless 
applications have been made for the purchase of lands within one (1) 
county by prospective purchasers representing at least twelve (12) families. 

En. Sec. 70, Ch. 60, L. 19217. 


1805.71. Who may purchase and how much. State lands shall be 
sold only to citizens of the United States or to persons who have declared 
their intentions to become citizens, or to corporations organized under 
the laws of this state. No person shall be qualified to purchase state 
land who has not reached the age of twenty-one (21) years. As far as 
possible to determine the lands shall be sold only to actual settlers or 
to persons who will improve the same, and not to persons who are likely 
to hold such lands for speculative purposes intending to resell the same 
at a higher price without having added anything to their value. No 
person or corporation shall be entitled to purchase more than one section 
of state land, and this area shall not include more than one hundred 
and sixty (160) acres of land susceptible of irrigation. These limitations 
as to area and irrigableness shall not apply to lands acquired by the 
state in connection with the foreclosure of its mortgages. 

En. Sec. 71, Ch. 60, L. 1927. 
For text treatment of this subject see vol. 21 Cal. Jur. 694. 
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1805.72. Sale at public auction—Where held. All sales of state lands 
shall be only at public auction held at the county courthouse of the county 
in which the lands are located; provided, however, that in case no suitable 
room can be found in such courthouse at the time for holding the sale, 
then the sale may be transferred to a more convenient place within a 
reasonable distance of such courthouse by public announcement made at 
the courthouse at the time fixed for beginning the sale; and provided 
further that the procedure for the sale of the so-called ‘‘mortgage lands’’ 
acquired by the state through the foreclosure of mortgages, or obtained 
otherwise in connection with such mortgages, shall be subject to the 
modifications hereinafter provided. 


En, Sec. 72, Ch. 60, L. 1927. 


1805.73. Notice of sale. The commissioner shall cause notice of 
every such sale to be given by publication in the official county paper of 
the county where the sale is to be held once each week through four 
consecutive weeks next preceding the date of sale. Such notice shall 
give the day, date and time of day of the beginning of the sale; shall 
contain a list of all the tracts to be offered for sale showing the town- 
ship and range in which they are located, describing the same with refer- 
ence to section number and subdivision of the section, or with reference 
to block and lot if surveyed, the number of acres in unplatted lands and 
the appraised value per acre and also the appraised value of each lot. 


As a general rule nonirrigable farming lands shall be listed in quarter 


sections; grazing lands may be listed in larger tracts not exceeding one 
(1) section. These limitations need not apply to mortgage lands. 

For the convenience of the bidders, the commissioner may assign the 
tracts advertised a consecutive series of sales numbers and show the 
sales number of each tract in the notice of sale. 

The notice shall also give the terms and conditions of sale, and such 
additional information as the commissioner may deem useful. 


En. Sec. 73, Ch. 60, L. 1927. 


1805.74. Mortgage lands to be included. Whenever a sale of state 
lands is held in any county of the state, all the mortgage lands owned 
by the state in such county shall be offered for sale at the appraised 
value and included in the notice of sale herein provided for, whether 
such mortgage lands have been previously advertised for sale or not, 
unless the board for good reasons shall direct that such lands shall not 
be included in the sale. 


En, Sec. 74, Ch. 60, L. 1927. 


1805.75. Sales, how conducted—Proceeds. At the time fixed for the 
sale, the lands shall be offered for sale at auction in the order they appear 


‘in the notice of sale under the personal direction of the commissioner 


or the assistant commissioner, one of whom shall be present at the sale, 
and sold to the highest qualified bidder; provided, however, that no lands 
shall be sold for less than the appraised value and in no case, except 
mortgage lands, for less than ten dollars ($10) per acre; provided, further, 
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that in case the land is offered for sale at public auction, the old lessee 
need not make a higher bid than others, but shall if bidding an equal 
amount be given the preference. The lands shall be sold as nearly as 
practicable according to the subdivisions in which they are advertised, 
and care shall be taken not to subdivide any tract in such a way as to 
separate remaining portions from a water supply or from section lines 
or public highways. The sale may be adjourned from day to day until 
all the.lands advertised have been offered for sale. . 

If any successful bidder at such sale refuses or neglects to make the 
initial payment required to be made on the land purchased by him, he 
shall forfeit to the state not less than fifty dollars ($50) nor more than 
one thousand dollars ($1,000) to be determined by the state board of 
land commissioners according to the circumstances of the case. If such 
forfeiture is not paid when notice of the amount of the forfeiture has 
been served by the commissioner, the attorney general shall institute a 
suit for the recovery thereof in the name of the state of Montana. 

The proceeds from the lands sold, including all subsequent payments 
on the principal, shall be credited to the permanent fund arising from 


the grant to which it belongs and shall become and forever remain an ~ 


inseparable and inviolable part thereof. All payments on interest shall 
be credited to the proper income fund and shall be available for use as 
provided by law. 

En. Sec. 75, Ch. 60, L. 1927. 


1805.76. Board may prescribe additional rules and regulations. The 
state board of land commissioners may prescribe such additional rules 
and regulations for the conduct of these sales as in its judgment the 
interests of the state may demand. 

En. Sec. 76, Ch. 60, L. 1927. 


1805.77. Mortgage lands may be sold on advertising for sealed bids. 
Mortgage lands may also be advertised and sold at other than the regular 
sales of state lands at county seats whenever the board so orders, and 
in all such cases the sale shall be at the office of the commissioner by 
means of sealed bids. Before mortgage lands can be so sold, notice of 
the sale containing substantially the same information as the notice for 
the sale of other state lands, must be given by publication once each week 
for three (3) successive weeks in the official county paper of the county 
where the land is located. Sealed bids shall then be received by the com- 


missioner up to a certain date not less than twenty-one (21) days and not — 


more than thirty (30) days from the date of the first publication of the 


notice of sale, and this date must be given in the notice. On such date — 


the bids shall be opened and the highest bid accepted if it is for not less 

than the appraised value and is accompanied by the required initial pay- 

ment and fees. : 
En. Sec. 77, Ch. 60, L. 1927. 


1805.78. Mortgage lands may be sold at private sale. After mort- 
gage lands have once been advertised for sale either at the office of the 
commissioner or at a sale of state lands at the county seat of the county 
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where they are located, and the same have not been sold, they may be 
sold by the commissioner at private sale at any time within two (2) 
years from the date fixed for the sale under the previous notice to any 
qualified person who will pay the appraised price as advertised and make 
the required initial payment. 

En. Sec. 78, Ch. 60, L. 1927. 


1805.79. Terms of payment. Every purchaser of state land of any 
elass whatever shall pay in cash on the day of sale such portion of the 
purchase price as he may desire but in no case less than ten per centum 
(10%) of the total sales price, and in case the balance on the purchase 
price is not an exact multiple of twenty-five dollars ($25), then he shall 
pay such additional sum as is necessary to reduce the balance to an 
even multiple of twenty-five dollars ($25); he shall also in all cases pay 
the sum of five dollars ($5) as a fee for each certificate of purchase to be 

issued to him. 

The balance of the purchase price shall draw interest at the rate of 
five per centum (5%) per annum, payable annually, and the balance of 
the purchase price itself shall be payable through a period of thirty-three 
(33) years on the amortization plan, which is hereby defined as being that 
plan under which part of the principal is required to be paid each time 
interest becomes due and payable, and under which this part payment 
on the principal increases at each succeeding installment in the same 
amount that the interest payment decreases so that the combined amount 
due on principal and interest on each due date remains the same until 
the loan or bond is paid in full; provided, however, that the amount of 
the last installment may vary from the other installments to the extent 
resulting from disregarding fractional cents in the previous installments; 
provided, however, that the balance of the purchase price on town and 
city lots shall be payable on the amortization plan through a period of 
twenty (20) years; and provided further that the board may at any time 
fix a shorter period than twenty (20) years for the payment of such 
balance on town and city lots, and different periods of time may be estab- 
lished for different towns and cities as the best interests’ of the state may 
appear to demand. 

En, Sec. 79, Ch. 60, L. 1927. 


1805.80. Conversion of certain other certificates to amortization cer- 
tificates. Any certificate of purchase of state lands issued prior to Feb- 
ruary 13, 1923, and now in effect may be converted into an amortization 
certificate on the plan set forth in this act and running for a period of 
thirty-three (33) years from the date of conversion in the case of agri- 
cultural and grazing lands, and for a period of twenty (20) years in the 
case of town and city lots, upon application of the owner of such certifi- 
cate, if the state board of land commissioners deems the issuance of such 
new amortization certificate safe and advantageous to the state. The 
said board may in its discretion allow to be included in the principal of 
the new certificate a portion of the delinquent installments of principal 
and interest if any on the old certificate, but there shall be charged and 
paid penalty interest on all such delinquent installments at the rate of 
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six per centum (6%) per annum from the time they severally became 
due to the date of conversion; and the total amount due under the old 
certificate shall be reduced by payment to some multiple of twenty-five 
($25) before the issuance of the new certificate; provided, however, that 
all such converted certificates shall give the state the same hen upon 
crops and improvements on the land under the certificate as is provided 
in this act in the case of new certificates of purchase hereafter issued. 
The giving of such lien to the state in the new certificate shall be an 
absolute condition for the issuance of the new certificate. 


En. Sec. 80, Ch. 60, L. 1927. 


1805.81. Lien on improvements and crops for principal, interest, — 
penalty interest and taxes. The state shall have a lien prior and superior ~ 
to all other liens, excepting threshermen’s liens and seed liens as speci- 
fied in sections 8355 and 8866 of the Revised Codes of Montana, 1921, ; 
which shall have priority as specified in chapter 116 of the session laws 
of 1925, upon all buildings, structures, fences and all other improvements 
upon the lands so sold and also upon all crops growing upon any of these 
lands, and also upon such crops after they have been separated from the ; 
lands, for all due and delinquent installments of principal and interest, 
and penalty interest and taxes under the certificate of purchase and . 
also for all installments becoming due during the calendar year in which 
the crop is harvested, and such lien is hereby expressly reserved. Any 
person purchasing or otherwise acquiring such improvements or crops 
or any part thereof, takes the same subject to such lien. Any agent or 
representative of the department or sheriff of the county in which the 
land is located, or his deputy may demand of the purchaser or his agent 
payment of the amounts due the state and if the same are not paid upon 
such demand, the officer making such demand, or any representative of 
the department, may forthwith seize such improvements and crops and 
upon giving three days’ notice, sell and dispose of, either at private or 
public sale, sufficient of the said crops or improvements or of both to pay 
the amounts due the state together with cost and expenses of seizure and 
sale. 


En. Sec. 81, Ch. 60, L. 1927. 


1805.82. Approval or disapproval of sales. All sales of state lands, 
and all sales of timber on state lands, shall be subject to the approval — 
and confirmation by the state board of land commissioners, and no sale 
shall be deemed completed until after such approval and confirmation. 
The board shall have the power and it shall be its duty to disapprove any © 
sale which in its opinion would be disadvantageous to the state. . 


En. Sec, 82, Ch. 60, L. 1927. 


1805.83. Settlement for improvements. Whenever any state land — 
has been sold on which there are improvements belonging to a lessee, 
and some other person than such lessee becomes the purchaser he shall 
be required to make settlement with such lessee for all improvements on 
the land belonging to the lessee before the issuing of the certificate ot 
purchase. All provisions of this act relating to the payment and settle- 
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ment for improvements on state lands between a former lessee and a new 
lessee shall apply to the settlement between a lessee and the purchaser. 
En. Sec. 83, Ch. 60, L. 1927. 


1805.84. Time of possession. In the case of lands under lease the 
purchaser shall be given possession by the state on March first next suc- 
ceeding the date of sale and not before unless the lease expires prior to 
that date, except through special agreement between the purchaser and 
the lessee. 

En. Sec. 84, Ch. 60, L. 1927. 


1805.85. Certificate of purchase. Upon the approval of the sale and 
receipt of satisfactory evidence of settlement with the former lessee, if 
any, for improvements on the land, the commissioner shall execute and 
mail to the purchaser a certificate of purchase signed by the governor as 
‘president of the state board of land commissioners and by the commis- 
sioner as secretary of the board and attested by the seal of the state 
board of land commissioners. Such certificate of purchase shall contain 
the date of sale, the name and postoffice address of the purchaser, a 
description of the land, the total purchase price, the amount paid on the 
Gay of sale, the balance unpaid and shall also show the amount and due 
date of each installment of principal and interest to the time of maturity. 
The certificate shall reserve the easements for right of ways granted by 
the statutes in favor of the United States and other easements that may 
have been granted by the board and shall contain the reservations in 
favor of the state provided for in this act relating to coal, oil and mineral 
rights in the land. 

The certificate shall also contain information in regard to the lien 
of the state on crops and improvements on the land for installments of 
principal and interest and taxes; and it shall contain such additional con- 
ditions, agreements, and information as the board may deem necessary 
in order to carry out the intent of this act. 

En. Sec. 85, Ch. 60, L. 1927. 


1805.86. Time from which balance on purchase price draws interest. 
The balance of the purchase price shall draw interest from the date on 
which the sale was confirmed and approved by the state board of land 
commissioners, and all installments on principal and interest shall become 
due and payable on that date in each succeeding year until payment has 
been made in full. 

En. Sec. 86, Ch. 60, L. 1927. 


1805.87. Payments of installments. The commissioner shall not be 
required to accept fractional payments of the installments on certificate 
of purchase, on account of the complications arising from the division 
of payments. The purchaser may make payment of one or more install- 
ments before the same become due but unless such payments are made at 
least six (6) months before the installments become due, no reduction 
shall be made in the interest payments. In ease installments on prin- 
cipal and interest are paid more than six (6) months prior to the due date, 
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then the interest from the date of such payment shall be figured upon the 
balance of the principal unpaid after such advance payment has been 
made up to the date on which it comes due. If for any reason any 
installment is not paid when due, then the total of such installment, in- 
cluding payment on the principal and payment on interest, shall draw 
penalty interest at the rate of six per centum (6%) per annum from the 
date due until the date actually paid. Payment may be made in full at any 
time before maturity by paying the balance on the principal and interest 
accrued up to the date of such payment. 


En. Sec. 87, Ch. 60, L. 1927. 


1805.88. Default in payment of purchase price—Cancellation of cer- 
tificate. Whenever any purchaser of state land hereafter sold, or the 
assignee, shall default for a period of thirty (30) days or more in the 
payment of any of the installments due on his certificate of purchase, the 
certificate shall be subject to cancellation and the board shall cause to 
be mailed to him at his last known postoffice address a notice of default 
and pending cancellation which notice shall give him sixty (60) addi- 
tional days from the date of mailing such notice in which to make pay- 
ment of the delinquent installment or installments with penalty interest. 
If he fails to make such payment within that period the certificate of 
purchase shall from that date and without further notice be null and void, 
the duplicate of the certificate in the office of the commissioner shall 
be canceled and the land under the certificate shall revert to the state 
and such land together with all buildings, fences and other improve- 
ments thereon shall become the property of the state to the same extent 
as other state lands and shall be open to lease and sale. 


En, Sec. 88, Ch. 60, L. 1927. 


1805.89. Repurchase of land upon which certificate has been canceled. 
In all cases where a certificate of purchase heretofore issued has been 
canceled as provided by section 88 of this act upon written application to 
repurchase said lands made by the original purchaser, his heirs, assigns — 
or devises [devisees] to the state board of land commissioners filed within — 


one (1) year and ninety (90) days from the date of cancellation of said 


certificate of purchase by the state accompanied by a payment of ten 
per centum (10%) of the total amount then due the state which total 
amount shall include the amount remaining unpaid to the state at the 
time said certificate was canceled and penalty interest at the rate of 
six per centum (6%) upon all delinquent installments from the date due 
until the date of repurchase and any taxes which may have been paid 
by the state on said lands or which may be delinquent at the time said 
application to repurchase is made the state board of land commissioners 
shall enter into a contract with such original purchaser, his heirs, assigns, — 
or devises [devisees], for the sale of said lands, by which the balance of © 
said sum shall be paid on the amortization plan during a period not ex- — 
ceeding thirty-five (85) years from the date of the execution of the con- — 
tract as defined by this act. Payment may be made in full at any time 
before maturity. 
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Such application shall take precedence over any application to pur- 
chase said lands by any person other than said original purchaser, his heirs, 
assigns, or devises [devisees] ; provided, however, that the board shall have 
in its discretion the power to convey by deed and take a mortgage to 
cover the balance due on said purchase price in lieu of the sale under 
contract above provided. This reinstatement shall not have the effect of 
canceling any lease that the state may have issued on the land, but the 
reinstated purchaser shall be entitled to the rents under the lease from 
the date of such reinstatement, and he may make any arrangements satis- 
factory) to himself and the lessee for the use and possession of the land 
kefore the date of lease expiration. 


En, Sec. 89, Ch. 60, L. 1927. 


1805.90. Certificates may be assigned. Certificates of purchase may 
be assigned to a citizen of the United States or to a person who has declared 
his intention to become such citizen or to a corporation organized under 
the laws of the state of Montana. Such assignments shall be made on 
forms to be prescribed by the commissioner, shall be duly acknowledged 
as other conveyances of real estate, and shall be executed in duplicate, 
one (1) copy to be filed and retained in the office of the commissioner 
and one (1) copy to be retained by the assignee. A person shall not be 
qualified to receive such assignment if the lands he has already purchased 
from the state together with the lands included in the assignment ex- 
ceed one (1) section; the assignee must in all respects possess the same 
qualifications as an original purchaser. 

En. Sec. 90, Ch. 60, L. 1927. 
For text treatment of this subject see vol. 21 Cal. Jur. 714. 


1805.91. Lost certificate. Whenever any certificate of purchase to 
state lands has been lost or is wrongfully withheld by any person from 
the owner thereof the rightful owner may make application to the state 
board of land commissioners for issuing of a lieu certificate. This 
application shall be accompanied by an affidavit from the owner of the 
certificate setting forth the facts in regard to the loss or unlawful with- 
holding of the certificate and by a certificate from the county clerk and 
recorder of the county in which the land is located showing all instru- 
ments of record in his office affecting the title to the land under the 
certificate. The board shall thereupon cause a lieu certificate of pur- 
chase to be issued to the. applicant if in the judgment of the board the 
facts warrant the issue thereof. 


En. Sec. 91, Ch. 60, L. 1927. 


1805.92. Land subject to taxation. The interest of the purchaser in 
state lands shall be subject to taxation to the full extent of such interest. 
The assessor shall assess the purchaser for such percentage of the full 
and true value of the land as the initial payment on the land and all 
installments of principal due on the certificate of purchase-prior to the 
first Monday of March of the year for which the land is assessed is of 
the full purchase price of the land. Provided that the holder of certifi- 
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cate of purchase to lands within irrigation districts shall be liable for 
the entire tax levied against the land held thereunder on account of such 
irrigation district. 

The improvements on the land shall be assessed and taxed as other 
improvements on farm lands. 

On or before the fifteenth (15th) day of March of each year, the com- — 
missioner shall furnish the county assessor of each county with a com- 
plete list of all state lands sold in his county during the year ending 
on the first Monday of March of such year. This list shall show the 
name and address of the purchaser, give the legal description of the 
land, the acreage contained therein, the total purchase price, the amount 
paid thereon and the balance unpaid. It shall also contain tables, or 
other information, which will enable the assessor to caleulate what por- 
tion of the full value of the land will be subject to taxation for each 
succeeding year of the certificate. 


En. Sec. 92, Ch. 60, L. 1927. 
For text treatment of this subject see vol. 21 Cal. Jur. 713. 


1805.93. Purchaser of state lands may sign petitions relating to irri- 
gation districts—Interest purchaser subject to lien. A purchaser of state 
lands is hereby authorized and empowered to sign any petition that he 
may desire to sign for the creation of an irrigation district and the in- 
clusion of the land purchased from the state in such irrigation district 
and any other petition relating to irrigation districts affecting the land 
so purchased by him from the state. Such petition or petitions shall have 
the effect of making all the interest that he then has in such land pur- 
chased from the state and all interest which he may subsequently acquire 
therein subject to the same liens and charges as privately owned lands 
under such irrigation district; but if for any reason his certificate to 
such state lands and his rights thereunder are forfeited and canceled, 
no lien or charge of any kind shall then attach to the land. 

The interest of a purchaser of state lands in the land purchased shall 
be subject to the same liens as other real estate; provided, however, that 
in the case of sale only the interest of the purchaser or of the assignee 
shall be sold. In the case of any sale under the provisions of this section, 
including the sale for taxes, the purchaser shall succeed to all the rights 
of the purchaser from the state under the certificate of purchase and a 
new certificate of purchase shall be issued to the person entitled thereto, 
upon satisfactory proof being submitted to the board; provided, however, — 
that in the case of sale under execution or decree of court such new 
certificate of purchase shall not be issued by the board until the period — 
of redemption from such sale has expired and the sheriff’s deed has 
been issued. In the case of sale for taxes, the new certificate shall not 
be issued until the tax deed has been issued. 


En. Sec. 93, Ch. 60, L. 1927. 


1805.94. - If lands revert. In case any lands sold under the provi- — 
sions of this act shall revert to the state, for any cause whatsoever, the — 
commissioner of state lands shall notify the assessor and the county — 
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treasurer of the county in which the land is situated, and upon the 
receipt of such notice it shall be the duty of the assessor to cancel any 
assessment of said land for that year, and of the county treasurer to 
eancel all taxes remaining unpaid against the land for that and all 
previous years. 

En. Sec. 94, Ch. 60, L. 1927. 


1805.95. Patents. When the purchase price has been paid in full 
together with interest according to the certificate, the owner thereof shall 
be entitled to receive a patent for the land under such certificate. 

En. Sec. 95, Ch. 60, L. 1927. 
For text treatment of this subject see vol. 21 Cal. Jur. 746. 


1805.96. Patents, how executed. The governor, and in the case of 
his absence or inability, the lieutenant-governor shall be and is hereby 
authorized to execute deed or patent of conveyance transferring without 
covenants any and all lands sold by the state board of land commissioners 
under the laws of this state when full payment has been made therefor. 
Such deed or patent shall contain the reservation of easements for right 
of ways to the United States, reservation of all minerals in the land as 
provided in this act, and all other reservations to which the particular 
land conveyed may be subject. In case the land is located within the 
boundaries of a federal irrigation project, the patent shall contain a 
lien clause substantially in the following form: ‘‘The land hereby con- 
veyed is located within the boundaries of a federal irrigation project and 
is subject to ali liens which the United States may have thereon by 
reason of its being located under such irrigation project.’’ Such deed or 
patent shall be attested by the secretary of state, countersigned by the 
commissioner and have the great seal of the state and the seal of the 
state board of land commissioners thereto attached, but need not be ac- 
knowledged. A certified copy of the record of any such deed or patent 
shall be received in evidence in all courts of record of this state the same 
as the original. 

This section shall not be so construed, however, as to require any 
reservation in a patent which was not an express or implied reservation 
in the certificate of purchase pursuant to which the patent is issued; 
the statutes in effect when such certificate of purchase was issued must 
govern. 

En. Sec. 96, Ch. 60, L. 1927. 


1805.97. Limitation for cancellation of patent. No action shall be 
brought to vacate or cancel any patent issued by the state after the 
expiration of two (2) years from the date of such patent, except upon the 


ground of fraud. 
En, Sec. 97, Ch. 60, L. 1927. 


(j) General Provisions Concerning Investments. 


1805.98. Investment of permanent funds. All moneys belonging to 
the public school permanent fund and to the other permanent funds of 


239 


1805.99-1805.101] PouiricaL Cope. [Part III 


the educational, charitable and penal institutions of the state, and all 
permanent funds subject to the administration of the board under article 
XXI of the state constitution shall be safely invested by the state board of 
land commissioners in bonds of school districts within the state of Montana; 
in bonds of the several counties and cities of the state of Montana; in bonds 
of the state of Montana or of the United States; in capitol building bonds 
of the state of Montana, now issued or which may hereafter be issued; in 
bonds issued by the federal land banks, in interest-bearing warrants 
upon the general fund of the state and in interest-bearing warrants upon 
the general fund, the poor fund, the road fund, or upon the bridge fund 
of the several counties of the state of Montana, and in interest-bearing 
school district warrants, and in first mortgages on improved and crop- 
producing farm lands in this state free from all prior liens and encum- 
brances; all of such investments to be subject to the regulations and 
limitations of this act. 
En. Sec. 98, Ch. 60, L. 1927, 


1805.99. Certain securities to be payable on the amortization plan. 
All bonds issued in this state in which such investments are hereafter 
made must be issued and payable on the amortization plan; provided, 
however, that in case there are not sufficient amortization bonds and 
amortization mortgages available to keep the aforesaid permanent funds 
invested; then the funds may be invested in other forms of bonds law- 
fully issued by the state of Montana or any of its political subdivisions; 
but this provision shall not be so construed as to allow the investment 
of any of these funds in irrigation district bonds or in any form of im- 
provement district bonds. In negotiating for the purchase of bonds the 
board shall use its influence towards having the installments of principal 
and interest become payable semi-annually in June and December of each 
year as far as practicable and consistent with other statutes. 

En. Sec. 99, Ch. 60, L. 1927. 


1805.100. Conversion of other forms of bonds into amortization 
bonds. All bonds in which such permanent funds of the state are now 
invested or in which they hereafter may be invested, whether such bonds 
are due or not, may be converted into amortization bonds payable through 
a period of not exceeding twenty (20) years upon resolution duly passed 
by the board or officers of the political subdivision of the state through 
which such bonds were originally issued, if the state board of land 
commissioners deems such change to amortization bonds to be safe and 
advantageous to the state and authorizes such change. The interest on 
such converted bonds shall be such as the state board of land commis- 
sioners may fix and determine in each individual case but shall not be 
less than the rate of interest on the bonds to be converted and shall in 
no case exceed six per centum (6%) per annum. 

En. Sec. 100, Ch. 60, L. 1927. 


1805.101. Purchase of county warrants or school district warrants. 
It shall be entirely optional with the board whether or not any portion 
of the aforesaid permanent funds shall at any time be invested in county 
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warrants or school district warrants, as the circumstances in each in- 
dividual case may appear to justify. In case of the investment in such 
warrants, such warrants must be purchased at face value without pay- 
ment for accrued interest directly from the county issuing the same in 
amounts of not less than five hundred dollars ($500) for each purchase; 
must be issued in the ordinary and regular course of business, and must 
be registered and drawing interest at the rate provided by law. 


En. Sec. 101, Ch. 60, L. 1927. 


1805.102. Investment of income funds. Moneys in the public school in- 
come fund and in other income funds for which there is no immediate de- 
mand, may be invested in state general fund warrants and in county war- 
rants upon the general fund, the poor fund, the road fund, or school district 
warrants, subject.to the limitations prescribed in the preceding section; pro- 
vided, however, that they shall not be invested in such warrants, unless 
such warrants will be payable at such time as to make the income avail- 
able when the funds are to be paid out for the purposes for which they 
are intended. 


En. Sec. 102, Ch. 60, L. 1927. 


1805.103. Approval of securities. The board shall not invest in any 
bonds unless a complete transcript of the proceedings for their issue has 
been submitted to the attorney general and his opinion rendered in writ- 
ing finding that the bonds are lawfully issued and a valid indebtedness 
of the state, county, city or school district issuing the same. 


En. Sec. 103, Ch. 60, L. 1927. 


1805.104. Securities, how paid. Whenever the state board of land 
commissioners has purchased any bonds, county warrants, or school 
district warrants, the commissioner shall upon the final approval and 
receipt thereof, deliver such securities to the state treasurer, and shall 
at the same time write an order to the state auditor authorizing and 
directing him to issue his warrant or warrants upon the state treasurer, 
payable to the state treasurer, for the amount invested by the state in 
such security or securities and for the amount of accrued interest if any. 
Both the order to the auditor and the warrant or warrants issued by 
him to the treasurer shall show the fund or funds from which payment 
is to be made, the name and address of the person to whom it is to be 
made and the purpose of the payment. Upon the receipt of the securities 
and the warrant or warrants from the auditor the state treasurer shall 
promptly issue his check or checks and mail to the person entitled thereto. 


En. Sec. 104, Ch. 60, L. 1927. 


1805.105. Treasurer to preserve securities and keep records. The 
_ state treasurer shall safely keep and preserve all such securities and shali 
keep an accurate and complete record thereof; he shall notify the proper 
Official or persons of delinquent payments, and shall keep accurate and 
complete account of all payments made. 


En. Sec. 105, Ch. 60, L. 1927. 
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(k) Management and Disposition of State Farm Loans Made Before this 
Act Takes Effect. 


1805.106. Conversion into amortization mortgages. Whenever any 
state farm loan owned by the state when this act goes into effect becomes 
due or delinquent, the mortgagor or the assignee or vendee may make ap- 
plication to the state board of land commissioners to have the loan con- 
verted into a thirty-three (33) year amortization loan and mortgage, as_ 
defined in this act, to draw interest at the rate of six per centum (6%) per 
annum and to be secured by a first mortgage on the land under 
the original mortgage and by additional lands if he has additional 
lands free from prior liens and encumbrances, the amortization mort- 
gage to be in such form as the state board of land commissioners may 
prescribe. The board may in its discretion permit delinquent interest, 
penalty interest and also any sums of money that the state has ad- 
vanced under the mortgage to be included in the principal of the new 
loan and mortgage, if the state board deems the including of such delin- 
quent interest and other payments made under the mortgage to be safe 
and advantageous to the state. Nothing herein contained shall be so ~ 
construed as to make it obligatory upon the board to permit a loan to 
be so converted into an amortization loan and amortization mortgage. 
The board shall at all times do what in its judgment appears to be for the 
best interest of the state and shall proceed to have the loan foreclosed if 
that appears to be the safest course to pursue. The provisions of this 
section shall also apply to nondelinquent mortgages as far as applicable. 

En. Sec. 106, Ch. 60, L. 1927. 


1805.107. Lien on crops on mortgaged lands. The state shall have a 
lien prior and superior to all other liens, excepting threshermen’s liens and 
seed liens as specified in sections 8355 and 8366 of the Revised Codes of 
Montana, 1921, which shall have priority as specified in chapter 116 of the 
Session Laws of 1925, upon all crops growing on lands given it as security 
for any such amortization loan converted from another loan and also 
upon such crops after they have been separated from the land for any 
installment or installments of principal or interest due or delinquent on 
the loan together with penalty interest and also for all such installments 
becoming due during the calendar year in which such crops are harvested, 
and such lien is hereby expressly reserved. Any person purchasing or 
otherwise acquiring such crops, or any part thereof, takes the same sub- 
ject to such lien. 

Any officer, agent or person, empowered to represent the department 
is hereby authorized to seize such crops and upon giving three days’ 
notice to sell, either at private or public sale, sufficient of the said crops to 
pay the amounts due and delinquent under the mortgage together with 
costs and expenses of sale. Every such amortization mortgage shall con- 
tain a reference to this lien on the crops. 

En, Sec. 107, Ch. 60, L. 1927. 


1805.108. Attorney general to take charge of delinquent loans and 
mortgages. Whenever any farm loan owned by the state when this act 
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goes into effect becomes delinquent for more than one (1) year, and the 
mortgagor and his vendees fail to pay such loan and fail to have it con- 
verted into an amortization loan and mortgage, the commissioner shall 
notify the attorney general of the default in the conditions of the mort- 
gage, and the attorney general shall then take full charge of such mort- 
gage, and of all such mortgages, and shall proceed to foreclose such 
mortgages in the name of the state by action in the manner provided by 
law for the foreclosure of mortgages upon real estate. The attorney general 
may, however, with the permission of the state board of land commis- 
sioners, given in writing in each particular case, permit the mortgagor 
or his vendee to convey the land under the mortgage by quitclaim deed or 
other conveyance in place of securing title through foreclosure proceed- 
ings, if the lands are free and clear of all other liens and encumbrances 
except liens for taxes. 
En. Sec. 108, Ch. 60, L. 1927. 


1805.109. Sheriff’s deed may be taken by state—deficiency judgment. 
If at the foreclosure sale, no person bids the full amount due onthe 
state under the mortgage including all accrued interest on the loan, all 
taxes paid by the state under the mortgage and taxes unpaid on the 
Jand, if any, and any expenses incurred by the state under the mortgage 
together with interest on all these items, and the costs and expenses of 
the foreclosure sale, all as allowed by the court, then in such ease the 
land may either be sold for whatever reasonable sum it will bring and 
a deficiency judgment taken against the mortgagor or mortgagors, or 
the state may bid in the land for what it is reasonably worth to the state 
and a deficiency judgment taken for the balance, as the best interests 
of the state may appear to demand. 

En, Sec. 109, Ch. 60, L. 192!7. 


1805.110. The mortgagor and parties claiming under him may re- 
purchase lands. Upon written application made by the state board of 
land commissioners within one (1) year from the date of the sheriff’s 
sale of the land to the state, or within one (1) year from the date of the 
quitclaim deed or other conveyance to the state, by the original mort- 
gagor or his heirs or assigns or other parties in interest of record, the 
state board may permit such original mortgagor or other person as 
aforesaid to repurchase the land for the full amount of the judgment 
of the state together with interest thereon at the rate of six per centum 
(6%) per annum from the date of judgment to the date of repurchase, 
-or in the case of quitclaim deed or other conveyance, for the full amount 
of the claim of the state on the date thereof together with interest 
thereon at the rate of six per centum (6%) per annum up to the date 
of repurchase, upon the following terms and conditions, to wit: 

The person so repurchasing the property shall pay in cash ten per 
centum (10%) of the entire judgment of the state against the land or of 
the claim of the state on the date of the quitclaim deed or other eon- 
veyance together with interest thereon at the rate of six per centum 
(6%) per annum up to the date of such repurchase, and if such ten per 
centum (10%) does not leave a balance which is an even multiple of 
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twenty-five dollars ($25) then the purchaser shall pay such additional i 


amount as will reduce the balance to an even multiple of twenty-five 
dollars ($25); the balance of the repurchase sum shall draw interest at 
the rate of five per centum (5%) per annum payable annually and shall 
be payable on the amortization plan as defined in this act during a 
period of thirty-three (83) years. Such repurchase contract shall be in 
such form and shall contain such reservations and conditions as the state 
board of land commissioners may prescribe not inconsistent with law and 
shall be subject to the same provisions with regard to liens on crops on 
the land under the contract as is provided ‘in this act in the case of former 
mortgages converted into amortization mortgages. 
En. Sec. 110, Ch. 60, L. 1927. 


1805.111. County commissioners to release certain liens. The board 
of county commissioners of the several counties of the state are hereby 
empowered and directed to release and satisfy of record any seed loan 
mortgage, drought relief lien, or other similar instrument appearing on 
the ‘county records as a second mortgage or lien against any lands on 


which the state holds a first mortgage whenever the attorney general — 


shall request such cloud on the state’s title to be removed and canceled. 
En. Sec. 111, Ch. 60, L. 1927. 


1805.112. County attorneys to represent the state. When so re- 
quested by the attorney general, the county attorney of each county in the 
state shall represent the state in all foreclosure proceedings, collections 
of delinquent rentals, actions for trespass on state lands and in all other 
state land matters that may arise in his county. The county attorneys 
shall not be entitled to charge the state any compensation for such services 
beyond their regular salaries. 


En. Sec. 112, Ch. 60, L. 1927. 


(l) Miscellaneous Provisions. 


1805.113. Acceptance of federal land grants. The federal land 
grants made to the state of Montana through the so-called enabling act 
having already been accepted as a whole through the adoption of the state 
constitution and specifically by subdivision 7 of Ordinance No. 1 thereof, 
the state board of land commissioners is hereby authorized to accept any 
grant of lands from the United States to the state of Montana hereafter 


made in carrying out the provisions of the enabling act and also any . 


other grant for any special purpose that may be made by the United 
States to the state of Montana. Any acceptance by the state board of 
land commissioners on behalf of the state of Montana, that has taken 
place prior to this act, of lands granted by the United States to the state 
of Montana is hereby ratified, confirmed and approved. 


En. Sec. 113, Ch. 60, L. 1927. 


1805.114. Gifts, donations, grants, legacies and devises to the state. 
The state board of land commissioners is hereby authorized and em- 
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powered to accept on behalf of the state from any natural person gifts, 
donations, grants, legacies and devises having a value of not less than 
two hundred fifty dollars ($250) from each person for any purpose 
authorized by article XXI of the constitution. All lands passing to the 
state under these provisions or through the operation of law, shall be 
managed as other state lands and the rents and earnings shall be ap- 
plied in accordance with the object and purpose specified by the grantor, 
subject to all constitutional limitations. All money realized from the 
sale of such lands and from other property and all gifts, donations, grants, 
legacies, and devises made in money, or the equivalent of money, shall 
be administered by the board for the-benefit of the specific purposes 
designated by the person from whom they were received as provided by 
article XXI of the constitution and as further regulated by this act. 
The provisions of this section shall apply to gifts, donations, grants, 
legacies and devises already made to the state and now under the ad- 
ministration of the board if not contrary to any specific provisions made 
therein by the persons from whom they were received. 


En. Sec. 114, Ch. 60, L, 1927. 


1805.115. Board authorized to correct errors. The state board of 
land commissioners is hereby authorized, empowered and directed to 
cause to be corrected any and all errors, mistakes, and misdescriptions in 
any and all deeds and conveyances of property to the state of Montana; 
and in order to carry into effect the provisions hereof all deeds or such 
cther conveyances as may be necessary shall be made and executed in the 
manner provided for the execution of patents by the state. The said 
board is also authorized and empowered to cause to be corrected any 
error or errors in leases, certificates of purchase, patents and other con- 
veyances of property from the state upon satisfactory proof that an error 
or mistake has been made. 


En. Sec. 115, Ch. 60, L. 1927. 


1805.116. Money paid by mistake to be refunded. If any money has 
been erroneously paid or shall hereafter be erroneously paid to the state 
on any permit, lease, certificate of purchase, patent or loan or in any 
other transaction, it shall be the duty of the state board of land com- 
missioners to cause such money erroneously paid to the state to be 
refunded to the person entitled thereto from the proper fund. 


En. Sec. 116, Ch. 60, L. 1927. 


1805.117. Who may not buy or lease state lands. It shall be un- 
lawful for any member of the state board of land commissioners, or any 
person or persons appraising lands, or in the employ of the state for the 
selection, classification, appraisal, sale, or leasing of any state lands or 
the timber thereon, or of any person connected with the state land office 
as an officer or employee, to purchase or lease, directly or indirectly, 
any of the land of the state or any timber thereon. 


En. Sec. 117, Ch. 60, L. 1927. 
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1805.118. Violations of this act classified. Any officer, employee or 
representative of the state of Montana who directly or indirectly accepts 


any money or any other valuable thing, except his regular and lawful — 


compensation, for performing or not performing an official act under the 
provisions of this act, or for modifying the performance thereof shall 
be guilty of a felony; any officer, employee or representative of the state 
who knowingly and wilfully makes any false classification or appraisal 
of any state land, or of any land offered the state for sale or offered as 
security for a loan from the state, or who falsely classifies or scales any 
timber on state lands or from state lands, or any timber in which the 
state is interested, or who knowingly and wilfully makes any false report 
of any such classification or appraisal or scaling shall be guilty of a 
felony; any officer, employee or representative of the state who otherwise 
violates any of the provisions of this act and such violation results in 
a loss to the state of one thousand dollars ($1,000), or more, shall be 
guilty of a felony; but if such violation results in a loss to the state of 
less than one thousand dollars ($1,000) or in no pecuniary loss, then he 
shall be guilty of a misdemeanor. 
En, Sec. 118, Ch. 60, L. 1927. 


1805.119. Punishments. Any officer, employee or representative of 
the state who is found guilty of a felony as defined in the preceding sec- 
tion shall be punishable by imprisonment in the state penitentiary for 
not less than one (1), nor more than ten (10) years or with a fine which 
shall neither be less than five hundred dollars ($500) nor less than twice 
the amount of the loss that resulted to the state through the crime of 
which he has been convicted, or by both such imprisonment and fine. 
Any officer, employee or representative of the state who is found guilty 
of a misdemeanor as defined in the preceding section shall be punishable 
by imprisonment in a county jail for not to exceed one (1) year or by 
a fine which shall neither be less than one hundred dollars ($100) nor 
less than twice the amount of the loss that resulted to the state through 
the crime of which he has been convicted, or by both such imprisonment 
and fine. 

En. Sec. 119, Ch. 60, L. 1927. 


1805.120. Fees. The commissioner of state lands and investments 


is hereby authorized and empowered and it is hereby made his duty to — 


charge and collect the following fees: 

Issuing miner’s prospecting permit—ten dollars ($10) for each permit, 
or such greater fee as the board may fix in each ease. 

Issuing any other permit—one dollar ($1). 
Issuing any lease with or without bond—two dollars and fifty cents 
($2.50). 


Issuing any certificate of purchase or lien certificate or converted 


certificate or purchase contract—five dollars ($5). 
Approving and entering assignment of lease or certificate of pur- 
chase—one dollar ($1). 


Deed for right of way easement or other easement—five dollars ($5). — 


Patent to any land sold—five dollars ($5). 
246 


‘ 


“i 
A 
Na 
: 


Ch. 141] State Boarp oF LAnp Commissioners. [1805.121-1808.1 


Certified copy of any of the instruments above enumerated, one-half 
the fee required for issuing the original instrument. 

Making township plats showing the state lands therein and giving 
other information, such fee as the board may fix to be graduated ac- 
eording to the amount of work required. 

Certified copy of any other instrument than those above enumerated 
or of the records of his office shall be furnished at the rate of twenty 
cents (.20) per folio of one hundred (100) words and one dollar ($1) 
for the certificate. 

The board shall fix the fees to be charged and collected for specific 
services by the commissioner not enumerated in this section. 


En, Sec, 120, Ch. 60, L. 1927. 


1805.121. Heading, subtitles, and captions no part of the act. The 
headings and subtitles of the various divisions and subdivisions of this 
act and the captions of the various sections shall not be regarded as any 
portion of the act itself; they are used simply for the purpose of con- 
veying a general idea of the subject matter appearing thereunder. 


En. Sec. 121, Ch. 60, L. 1927. 


1805.122. Findings of unconstitutionality—Effect of. If any sub- 
division, section or part of section of this act should be found to be un- 
constitutional by the supreme court of this state, such finding of 
unconstitutionality shall not affect the remainder of the act but such 
remainder shall remain in full force and effect and shall be carried out, 
and the state board of land commissioners is hereby specifically charged 
with the duty of bridging over as far as possible any gap which might 
result in case any portion or portions of this act should be found un- 
constitutional by exercising the general grant of powers given to it by 
the constitution of the state. 


En, Sec. 122, Ch. 160, L. 1927. 


1805.123. Repeal. Section 207, section 1805, sections 1809 to 1829, 
both inclusive, section 1840, sections 1843 to 1871, both inclusive; sec- 
tions 1882 to section 1911, both inclusive; section 1918, all of these sections 
being of the Revised Codes of the state of Montana of 1921, and section 
4014 of the Revised Codes of Montana of 1921, as amended by chapter 
147 of the Laws of the Eighteenth Legislative Assembly; and chapter 
94 of the Laws of the Highteenth Legislative Assembly; and chapters 90, 
134, 168 and 190 of the Ninteenth Legislative Assembly of the state of 
Montana, and all other acts and parts of acts in conflict with any of the 
provisions of this act are hereby repealed. 


En. Sec. 123, Ch. 160, L. 1927. 


1808.1. Acceptance congressional grants school sections. The state 
of Montana hereby accepts the grant of numbered school sections mineral 
in character as made by the act of congress entitled ‘‘An act confirming 
in states and territories title to lands granted by the United States in aid 
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of common or public schools,’’ approved January 25, 1927, subject to the 
provisions and conditions of the said act. 


En. Sec. 1, Ch. 66, L. 1927, 


1809-1817, inclusive. Relating to state board of land commissioners. 
Rep. Sec. 123, Ch. 60, L. 1927, 


CHAPTER 142, 
REGISTER AND DEPUTY REGISTER OF STATE LANDS. 


ee 


1818-1823, inclusive. Relating to register of state lands. 
Rep. Sec. 123, Ch. 60, L. 1995. 


4 

CHAPTER 143. | 
STATE LAND AGENT. 
1824-1829, inclusive. Relating to state land agent, 4 
Rep. Sec. 123, Ch. 60, L. 1927. : 


CHAPTER 144. , 
STATE FORESTS—ADMINISTRATION. " 


1830. State forestry. 
Rep. Sec. 11, Ch. 179, L. 1925. 


1830.1. State forests—Establishment. That all lands at present 
owned by the state of Montana, and all that may hereafter be acquired 
by the state through escheat, exchange, purchase, grant or devise, which 
are principally valuable for the timber that is on them, or for the grow- 
ing of timber or for watershed protection, are hereby classified and desig- — 
nated ‘‘state forests,’’? and reserved for forest production and watershed — 
protection. 

En. Sec. 1, Ch. 179, L. 1925. 


1830.2. Designation of certain state forests. That the following 
state forest units are hereby established, primarily to secure through 
forestry management a continuous supply of timber and the permanence 
of watershed covers: 

(a) A state forest containing lands owned or hereafter acquired by 
the state, now comprising about 90,000 acres, situated in the watersheds 
of the Stillwater and Whitefish rivers of Flathead and Lincoln counties, 
shall hereafter be known and designated as the ‘‘Stillwater state forest.”’ 

(b) A state forest containing all lands owned or hereafter acquired 
by the state, now comprising about 42,000 acres, situated in the Swan 
river watershed of Lake county, shall hereafter be known and designated 
as the ‘‘Swan river state forest.’’ 

(ec) A state forest containing all lands owned or hereafter acquired 
by the state, now comprising about 20,000 acres, situated in the Coal © 
Creek watershed of the North Fork of the Flathead river, shall hereafter 
be known and designated as the ‘‘Coal Creek state forest.’’ * 
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(d) A state forest containing all lands owned or hereafter acquired 
by the state, now comprising about 10,000 acres situated in the watersheds 
of Camp and Cameron creeks of Ross Hole of Ravalli county, shall here- 
after be known and designated as the ‘‘Sulu state forest.”’ 

(e) A state forest containing all lands owned or hereafter acquired 
by the state, now comprising about 14,628 acres, situated in the west 
half of township 25 north, range 26 west; and township 23 north, range 
27 west; and west half of township 22 north, range 26 west; and town- 
ship 21 north, range 26 west, except sections 4, 5, 6, 7, 8 and 18, in 
the Thompson river watershed of Sanders county, shall hereafter be 
known and designated as the ‘‘Thompson river state forest.’’ 

(f) A state forest containing all lands owned or hereafter acquired 
by the state, now comprising about 18,076 acres, situated in townships 138, 
14 and 15 north, range 14 west; and townships 18 and 16 north, range 
15 west, Montana meridian, in the Clearwater river watershed of Missoula 
county, shall hereafter be known and designated as the ‘‘Clearwater state 
forest.’’ 

(g) A state forest containing all lands owned or hereafter acquired 


by the state, now comprising about 8,245 acres, situated in township 14 
north, ranges 7, 8 and 9 west; and township 13 north, ranges 8 and 9 
west, Montana meridian, of the Blackfoot river watershed in Lewis and 
Clark county, shall hereafter be known and designated as the ‘‘Lincoln 
state forest.’’ 


En. Sec. 2, Ch. 179, L. 1925. 


1830.3. State forester—Appointment—Duties. That the governor by 


and with the advice and consent of the senate shall appoint a state for- 
ester to have general charge of all the state forests, who shall be an 


elector of the state of Montana, trained and experienced in forestry, 
whose salary shall be $3,000 per annum, and actual, necessary expenses 


while engaged in outside work in connection with his office, payable 
monthly from the state’s general fund, and whose term of office shall be 
' for four years; with the consent and approval of the state board of land 


commissioners, the state forester shall appoint such office help, forest 
wardens, sealers, cruisers, estimators and forest assistants as may be neces- 
sary for the administration of the forests, and fix their salaries and ex- 


_penses. He shall give a satisfactory bond to the state of Montana in 


the sum of ten thousand dollars ($10,000), as guarantee for the faithful 
performance of his duties. 
En, Sec. 8, Ch. 179, L. 1925. 


1830.4. Regulation of sale of state timber. Under the direction of 
the state board of land commissioners, the state forester may sell the 
timber crop and other crops of the forests, after examination, estimate, 


appraisal and report, and under such rules and regulations as may be 


established by the state board of land commissioners; provided, that 


any timber proposed for sale in excess of 100,000 feet board measure 


shall be advertised in a paper of the county in which the timber is situ- 


ated for a period of at least thirty days, during which time the state 


forester shall receive sealed bids up to the hour of the closing of the 
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bids, as specified in the notice of sale. Right is reserved to the state 
forester to reject any or all bids, upon approval by the board; or he 
shall award the sale to the highest responsible bidder. Upon award of 
sale the purchaser shall execute a formal agreement, approved by the © 
state land board, which shall describe the area on which the timber is 
to be cut, the approximate quantity to be cut by species, the rate for 
each product of each species, and shall stipulate that all timber shall be 
paid for in advance of cutting, fix a date for termination of the agree- 
ment, and define rules of silviculture, cutting, utilization, scaling and 
slash disposal, and such other rules as in the discretion of the state board 
of land commissioners, are essential to the perpetuation of the state 
forests. 


En. Sec. 4, Ch. 179, L. 1925, 


1830.5. Bond. As a guarantee for the faithful performance of the 
agreement, the purchaser shall be required to furnish a bond, with suffi- 
cient sureties, to the state of Montana, in an amount equal to at least 
twenty per cent of the estimated value of timber sold. 


En. Sec. 5, Ch. 179, L. 1925. 


1830.6. Damages for breach of timber sale agreement. For breach 
of timber sale agreement, the state forester is authorized to suspend cut-— 
ting or removal of the timber, if by him deemed necessary, and to take — 
such steps as are advisable upon advice and counsel of the attorney gen- 
eral to adjust the breach or to liquidate the state’s claim for damages or 
he may submit the case with full report as to damages sustained by : 
the state to the attorney general for collection on the bond. 


. En. Sec. 6, Ch. 179, L. -1925. 


1830.7. Regulation of permits. Permits may be issued free of charge 
for dead, down or inferior timber in such quantities and under such re- — 
strictions and regulations as the state land board may approve for fuel 
and domestic purposes to residents and settlers of the state. 

Permits may be issued to citizens of the state for commercial pur- 
poses at commercial rates without advertising under such restrictions 
and rules as the state land board may approve for timber in quantities 
of less than 100,000 feet board measure; provided, repeated permits of 
this kind shall not be issued to avoid advertising and the consequent — 
competition secured thereby. - 

Permits for cutting and removal of timber may be issued to farmers, — 
ranchers and prospectors with such restrictions and regulations as the - 
board may approve for timber in quantities of 25,000 feet board measure, — 
or less, when it is to be used for domestic purposes in the repair and 
development of the ranch or farm; provided, that not to exceed 25,000 
feet board measure shall be granted in any one year to any one person; 
and provided, that the rates of charge for such permits shall be fixed 
by the state land board. 


En. Sec. 7, Ch. 179, L. 1925, 
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1830.8. Duties of state forester—scaling. It shall be the duty of 
the state forester to supervise all the state timber sales, to secure pay- 
ment to the state treasurer for all the timber before it is cut, to secure the 
most complete utilization of all forest products consistent with the current 
lumbering practice. It shall be his duty to instruct and supervise 
the cruisers, forest wardens and scalers in the conduct of their work; 
and to fix and establish the standard practice in timber sales administra- 
tion. He shall require that each merchantable log be sealed by the 
Scribner Decimal C. log rule inside the bark at the small end, and that 
the deduction be made for all visible cull. He shall fix and determine 
converting factors and units of measure for all forest products other than 
sawlogs, which shall be as nearly as practical equivalent to the Decimal 
C. log scale. He shall require that all merchantable logs sold be num- 
bered consecutively on at least one end, and that the corresponding 
numbers and the scale therefor be entered in a scale book, which shall 
be retained as a permanent public record showing date of scale, the 
designation of the sale, and the name of the scaler or scalers who did 
the work. He shall also require that each merchantable sawlog, stull, 
tie, post, pole or other piece of timber be stamped on one or both ends 
with the official state timber mark, which is hereby authorized and 
designated thus, ‘‘S-T,’’ signifying ‘‘state timber.”’ 

He shall require a permanent public record of scale or measurement 
of every log, piece or other unit of measurement of state timber pro- 
ducts, except timber granted free to settlers for fuel and domestic pur- 
poses; and no state timber products shall pass from the title of the state 
until such scale or measurement has been made and recorded, and pay- 
ment therefor secured to the state. He shall be responsible to the board 
for the administration of the forests, and for the examination, classi- 
fication, selection, appraisement and re-appraisement of the state forest 
lands, and shall establish his office upon the state forests, or at some place 
of business accessible to them. He shall administer the grazing and 
all other secondary uses of the state forests. 

He shall publish biennially a report of the condition and activities 
of the state forests. 


En. Sec. 8, Ch. 179, L. 1925. 


1830.9. Co-operation with land owners. The state forester is hereby 
authorized to co-operate with forest owners and farmers in the develop- 
ment and protection of state and privately owned forest lands, planta- 

tions and shelter belts and brush disposal areas within the state. 


En. Sec. 9, Ch. 179, L. 1925. 


1830.10. Receipt of money—Co-operative work fund. The state 
treasurer is hereby authorized to receive moneys that may be appropriated 
or allotted for the purposes named in section 9 of this act by the state, 

eounties, municipalities, the United States government or any department 
thereof, or other organization or individual. The state treasurer shall 
deposit such moneys in a special fund to be known as the forester’s co- 
operative work fund, and the state auditor is hereby directed to draw 
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his warrant or warrants for payments from said fund for the purposes 


aforesaid upon receipt of vouchers approved by the state forester. ; 
En. Sec. 10, Ch. 179, L. 1925. 
1832. Appointment, salary and bond of assistant state forester. ; 
Rep. Sec. 11, Ch. 179, L. 1925. o f ¥ 
‘ 

1837. Expenses of state forester. 

, 

Rep. Sec. 11, Ch. 179, L. 1925. M 
CHAPTER 145, ; 

CONTEST BOARD. : 

1840. Contest board. . ] 
Rep. Sec. 123, Ch. 60, L. 1927. 4 


CHAPTER 147. } 
CLASSIFICATION AND SALE OF STATE LANDS AND EASEMENTS THEREIN, ~ 


1843 to 1871, inclusive. Relating to classification and sale of state 
lands. 


Rep. Sec. 123, Ch. 60, L. 1927. 


CHAPTER 148. 
SALE OF TIMBER—LOG-MARKS, 


1873 to 1878, inclusive. Relating to the cutting of state timber, per- A 
mits, payment and log marks. 
Rep. Sec. 11, Ch. 179, L. 1925. 


CHAPTER 149. 
LEASES AND RENTALS OF STATE LANDS, 


1882. Board may lease. 
Rep. Sec. 123, Ch. 60, L. 1927. 


1882.1. State oil lands, how leased. The state board of land com- 
missioners is hereby authorized and empowered to lease in such manner ~ 
as it may determine, not inconsistent with the enabling act and the con- © 
stitution, any state lands to which the title has vested in the state and © 
in which the oil and gas rights are not reserved by the United States, — 
for prospecting and exploring for oil and gas, mining, drilling, develop- — 
ing, and removing the same upon the terms and conditions herein pre- — 
scribed, to any person, association, corporation, domestic or foreign, or — 
municipality qualified under the constitution and the laws of the state 
of Montana. This power and authority to lease state lands for such 
purposes shall extend to and include all lands owned by the state under — 
navigable lakes and streams, and shall also extend to and include all — 
those state lands which have been sold but in which the oil and gas rights — 
have been reserved by the state of Montana; but in such cases and in © 
all cases where the lands are under lease for grazing, agriculture or i 
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similar purposes, care shall be taken in issuing the oil and gas leases to 


protect the rights of the purchaser or lessee. 


In every oil and gas lease granted pursuant to the terms hereof 
there shall be reserved unto the state of Montana the right to sell, lease, 
or otherwise dispose of the surface of the lands covered thereby, subject 
always to the rights and privileges granted unto the lessee under such 
oil and gas lease. 

In the case of mortgage lands hereafter sold by the state in which the 
oil and gas rights belong to and are reserved by and for the state, when 
the state leases such lands for oil and gas purposes, the holder of such 
lands under certificate of purchase or other contract, or deed from the 


state, shall be allowed a royalty of one per centum (1%) of the oil and 


gas produced from such lands, to be calculated on the same basis as 
the royalty to be paid to the state as hereinafter provided and to be paid 
by the lessee directly to the person or persons entitled thereto, said one 


per centum (1%) hopalty to be deducted from the royalty reserved to 


the state. 

Oil and gas leases issued under the provisions of this act shall all 
be subject to the conditions that the lessee in conducting his explora- 
tions and mining or drilling operations shall use all reasonable precau- 
tions to prevent waste of oil or gas developed in the land or the entrance 
of water through wells drilled by him to the oil or gas sands or 
oil or gas bearing strata to the destruction or injury of the oil or gas 
deposits. Violations of any of these conditions shall constitute grounds 
for the forfeiture of the lease after hearing had thereon before the state 
board of land commissioners. 


En. Sec. 1, Ch. 108, L. 1927. 


1882.2. Limitation and regulation of oil leases. No person, associa- 
tion, corporation, or municipality shall acquire and at any one time hold, 


by original grant from the state, by assignment, or by operation of law, 


under the provisions of this act, in the aggregate, more than six hundred 
and forty (640) acres of land, or a section of land as defined by the public 


land survey of the United States containing approximately six hundred 


and forty (640) acres; provided, however, such maximum acreage may 
be so acquired and held under one or, more oil and gas leases. Nothing 


herein contained shall be construed to prohibit the acquisition of any 


oil and gas lease by succession, will, judgment, decree, or otherwise by 
operation of law; provided, however, that any oil or gas lease so ac- 
quired by any person in excess of one section of land shall automatically 
terminate two years after its acquisition unless the same shall there- 
tofore have been assigned to a qualified assignee. All leases issued here- 
under shall be granted for. a period not exceeding five (5) years 
and as long thereafter, during the term of fifteen (15) years commencing 
with the date of such lease or leases, as oil or gas of commercial quality 
and in commercial quantity shall be produced from the land covered 
thereby ; provided, however, that all drilling, rental and other obligations 


are fully kept and performed by the lessee. 


En, Sec. 2, Ch. 108, L. 1927. 
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1882.3. Rentals—Fees—New leases. The minimum annual money 


rentals to be paid to the state for oil and gas leases under the provisions 
of this act shall be seventy-five cents (75¢) for each acre of land leased; 


provided, however, that such rental shall in no case be less than fifty — 


dollars ($50) per annum. 
A filing fee of two dollars and fifty cents ($2.50) for each oil and 


gas lease issued and a fee in the same amount for each assignment shall — 


be paid to the register of state lands. Such filing fee and the first year’s 
rental shall be paid before the issue of the lease. The rentals for each 
subsequent year of the lease shall be due and payable thirty (30) days 
before the beginning of such subsequent year. 

The lands shall be leased in as compact bodies as the form and areas 
of the tracts held by the state and offered for lease will permit. No lease 
shall embrace noncontiguous subdivisions of lands unless such subdivi- 


sions shall be within an area comprising not more than one square mile. — 


In all cases where an oil and gas lease hereafter issued shall be 


— Ss 


surrendered for cancellation before its expiration, relinquished to the — 
state, or canceled through proceedings on the part of the state, no new 


lease on the lands under such lease shall be issued within thirty (30) days 


from the date of cancellation or relinquishment. This restriction shall © 


not apply however in case of bona fide assignment. 
En. Sec. 3, Ch. 108, L. 1927. 


1882.4. Royalties. In every oil and gas lease granted by the state ! 
there shall be reserved to the state as consideration therefor, in addition — 


to the rentals as hereinbefore provided, a royalty in all oil and gas 
produced and saved from all lands covered thereby, and not used for 
light, fuel, and operation purposes on the leased premises, which shall 
be equivalent to the full market value, as ascertained by the state board 
of land commissioners at the date of such lease, of the estate or interest 


“lt 
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of the state in the lands and oil gas deposits disposed of under such 


lease; provided that such royalty reservation shall not be less than twelve - 


and one-half per cent (1214%) of the whole thereof. Such lease shall 
provide for the rendering of payment of such royalty in the following 


manner and upon the following terms: 


The lessee shall pay to the state, in cash, for all oil and gas royalty _ 
reserved, and posted field price existing on the day such oil or gas 


is run into any pipe-line or storage tank to the credit of the lessee, plus 
any bonus actually paid, or agreed to be paid, to the lessee, for such oil 
or gas; or at the option of the state, exercised in writing by the state 


i) 


board of land commissioners not oftener than every thirty (30) days, 
the lessee shall deliver the state’s royalty oil or gas free of cost or de-— 


ductions, into the pipe-line to which the wells of the lessee may be con- 


nected or into any storage designated by the state and connected with 


such wells. 
En. Sec. 4, Ch. 108, L. 1927. 


1882.5. Reports by lessees. On or before the fifteenth day of each 


month every holder of an oil or gas lease shall make a report to the 


register of state lands for the preceding calendar month, which report 


; 


254 


Ch. 149] LEASES AND RENTALS oF STATE LANDS. [1882.6-1882.8 


‘shall be in such form as the state board of land commissioners may pre- 
scribe. Such report shall show the amount of oil or gas produced and 
saved during such preceding month, the price obtained, the total amount 
of all sales, and such additional information as may be required and 
shall be verified by the affidavit of the lessee or some responsible person 
having knowledge of the facts, and shall be accompanied by payment of 
the amount due the state as royalty for the month covered by the report. 


En. Sec. 5, Ch. 108, L. 1927. 


1882.6. Leases may be canceled when. In each and every oil and gas 
lease granted by the state there shall be reserved unto the state board 
of land commissioners full power and authority to declare termination 
of the same upon failure of the lessee to drill at least one well upon the 
leased premises not less than six (6) inches in diameter to the depth 
of at least one thousand (1,000) feet, unless oil or gas in commercial 
quantity and of commercial quality shall be encountered at a shallower 
depth within two years after the date of the lease; provided further 
that if oil or gas in commercial quantities are not found at a depth of 
one thousand (1,000) feet or less, then in that event the lessee shall 
continue drilling with diligence to such depth as may be necessary to 
make a reasonable test for oil or gas. The board may, in its discretion, 
upon satisfactory showing by the lessee, extend the time for commence- 
ment or completion of such drilling obligation from year to year not 
exceeding five (5) years from and after date of lease upon such terms 
and considerations as the board may determine, and upon the payment 
to the register of state lands of a penalty of one dollar ($1) per acre 
per year for each year beginning with the third year, payable each year 
in advance. 


En. Sec. 6, Ch. 108, L. 1927. 


1882.7. Authority of board. The board shall have the power and 
authority to prescribe such rules and regulations and to do and perform 
all acts and things not inconsistent with the enabling act, the constitu- 
tion, and the statutes of this state as it may deem necessary and proper 
relating to the leasing of state lands for oil and gas exploration and de- 
velopment. 


_ En. Sec. 7, Ch. 108, L. 1927. 


1882.8. Rights of present lease holders. Any holder of an existing 
oil and gas lease heretofore issued shall have the right to exchange such 
lease for an amended lease issued under the provisions of this act and 
embracing the same land. When the holder of any such lease makes 
written application to the board in due form for such exchange, the 
board shall issue an amended lease, embracing the same land as the 
former lease, in the ordinary and regular form duly adopted by the 
board under the provisions of this act subject to the same royalty reser- 
vations unto the state; but there shall be deducted from the term for 
‘which such amended lease may be issued, the time that has passed from 
‘the date of the issue of the former lease to the date of the issue of the 
amended lease, and the lessee shall be credited on the amended lease with 
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development work performed on the leased premises under the former 
lease. 
All existing oil and gas leases heretofore executed by the register — 
of state lands on behalf of the state of Montana are hereby ratified, con- 1 
firmed, and approved, provided, that the holder of any such lease shall, ig 
within ninety (90) days from the date this act goes into effect, file in PY 
the office of the register of state lands consent in writing to the amend- q 
ment of such lease to contain a reservation to the state of the right ~ 
at all times to take and receive its royalties in money or kind in accord- 
ance with the provisions of section 4 of this act, and failure or refusal ‘ 
of the holder of any such lease to file such consent within such time shall — 
automatically deprive such lessee of all of the benefits conferred by this 
act. 
En. Sec, 8, Ch. 108, L. 1927. 
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1882.9. Bonds. The state board of land commissioners shall require 
lessees of oil and gas leases and assigns thereof to furnish bonds to the © 
state in form and substance prescribed by law or by regulations of the 
board and in amount, or amounts, adequate to indemnify the state against 
loss, damage or detriment by reason of failure of the lessee to fully 
discharge the obligations contained in any lease or assignment thereof, ~ 
including the payment of any money penalties fixed by the board; pro-- 
vided, that no bond in excess of twenty thousand dollars ($20,000) shall 
be required under any one lease for any one year. 


En. Sec. 9, Ch. 108, L. 1927. 
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1882.10. Forfeiture of leases—Hearings. All oil and gas leases 
granted by the state pursuant to the terms of this act shall provide for — 
forfeiture and cancellation thereof upon failure of the lessee to fully 
discharge the obligations provided therein, after written notice from the — 
state and reasonable time allowed to the lessee for performance of any 
undertaking or obligation specified in such notice concerning which the 
lessee is in default. The state board of land commissioners is hereby — 
granted full power and authority to order and hold hearings on any 
matter or question involving oil and gas leases, under such rules and — 
regulations as it may adopt; and any lessee, upon application therefor, — 
shall be granted a hearing on any notice or demand of the said board © 
before any lease is declared forfeited or canceled by the board. : 


En. Sec. 10, Ch. 108, L. 1927. ; 
1882.11. Drilling conditions. The lessee shall be required, upon 
completing a commercially productive oil or gas well upon the leased — 
premises, to proceed with reasonable diligence to drill such additional — 
wells to the depth of the formation found commercially productive or ‘ 
to such depth as may be necessary to economically test, develop and oper- — 
ate the deposits discovered. No lessee shall, however, be required tom 
drill to completion more than one well under any one lease during any 
one calendar year, or a total number of wells under any one lease in 
excess of the total number of forty (40) acre subdivisions of land held — 
under such lease; and, as to lands found valuable for gas production only, — 
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the drilling obligation of the lessee shall be confined to a total number 
of wells equal to the total number of tracts comprising one hundred and 
sixty (160) acres of land included in the lease; except, as the drilling of 
offset oil or gas wells necessary to protect the leased premises and deposits 
from loss or depletion due to wells drilled on contiguous lands shall re- 
quire greater diligence in drilling and a greater number of wells to be 
drilled; provided, that the performance of said well drilling operations 
may be suspended only by and with the consent of the state board of land 
commissioners during the time oil or gas previously discovered cannot be 
marketed at a profit or for other good cause shown. 


En. Sec. 11, Ch. 108, L. 1927. 


1882.12. Royalties—Payment and disposal. All fees, rentals, penal- 
ties, royalties and bonuses collected for or under such leases shall be 
paid to the register of state lands and by him credited as follows: All 
fees and penalties shall be credited to the state general fund; all rentals 
shall be credited to the income fund of the grant to which the lands under 
each lease belong; all moneys collected as royalties and bonuses shall 
be credited to the permanent fund arising from the grant to which the 
land under each particular lease belongs and become and forever remain 
an inseparable and inviolable part thereof; provided, however, that all 
royalties and bonuses collected from the lands forming part of the capi- 
tol building grant shall be available as income the same as all other 
receipts from such lands; and provided further that all moneys received 
as rentals, royalties and bonuses for or under leases on lands owned by 
the state of Montana and not held in trust for the public schools of the 
state or for any state institution shall be credited, one-half to the state 
general fund and one-half to the state permanent revenue fund as defined 
by article XXI of the constitution. 


En. Sec. 12, Ch. 108, L. 1927. 


1882.13. Approval of amendatory enabling act. The state of Mon- 
tana, for the purpose of enabling it to take advantage of the powers to 
it granted by the United States, mentioned in an act of the 67th congress, 
No. 48, entitled: ‘‘An act to amend an act approved February 22, 1889, 
entitled ‘An act to provide for the division of Dakota into two. states 
and to enable the people of North Dakota, South Dakota, Montana and 
Washington to form constitutions and state governments, and to be ad- 
mitted into the Union on an equal footing with the original states, and 
to make donations of public lands to such state,’’’ approved August 11th, 
1921, hereby accepts said powers as of said date of approval of said 
amendatory act. 

En. Sec. 13, Ch. 108, L. 1927. 


1882.14. Correction of errors. The state board of land commis- 
Sioners is hereby authorized to correct errors of any kind in leases, con- 
veyances or other instruments in writing issued pursuant to the terms 
hereof and to cause any and all moneys erroneously paid to the state 
under oil and gas leases, applications therefor, or lands and the products 
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thereof covered thereby, to be refunded to the person or persons entitled — 
thereto from the proper fund. 
En. Sec. 14, Ch. 108, L. 1927. 
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1882.15. Re-leasing—Advertising. The board at the expiration of 
any lease granted under the terms of this act is authorized to advertise ‘ 
the land held thereunder for re-leasing and to lease the same to the © 
highest responsible bidder therefor at public auction; provided, how- — 
ever, that any person, association, firm or corporation who held such 
lease at the expiration thereof on any such land shall have the privilege 
of re-leasing the same at such highest responsible bid offered therefor, 
upon such terms and conditions as may be prescribed by the said board 
or by the legislative assembly; and the board shall have the privilege of 
rejecting any and all bids. 

En. Sec. 15, Ch. 108, L. 1927. 


1882.16. Assignments. The assignment of any oil and gas lease 
issued under the provisions of this act, either in whole or as to subdi- © 
visions of land embracing not less than forty acres covered thereby, made 
to an assignee qualified as provided herein, shall be permitted. Such ~ 
assignment shall not, however, be binding upon the state until filed in ~ 
the office of the register of state lands accompanied by the required fees — 
and bond, together with such proof of qualifications as may be required ~ 
by the state board of land commissioners, and approved by said board 
or its lawful representative; provided, that the approval of any such 
assignment so filed and supported shall not be withheld in any case where ~ 
the rights or interest of the state in the property assigned will not in 
the judgment of the board be prejudiced thereby, and the decision of 
the board in all cases to be subject to appeal upon proper court pro- — 
ceedings. All other assignments of oil and gas leases issued under the 
provisions of this act or interests therein shall be subject to approval 
by the state board of land commissioners and shall be binding upon the 
state in the discretion of said board. | 

En. Sec. 16, Ch. 108, L. 1927. 


1882.17. Disposal of improvements on termination of lease. Upon 
the termination for any cause, of any lease issued pursuant to this act, 
the former lessee shall have six (6) months after the date of said tér- 
mination within which to remove all machinery, fixtures, improvements, 
buildings and equipment belonging to him, upon said premises, except — 
casing in the wells and other equipment or apparatus necessary for the © 
preservation of any oil or gas well or wells; provided, however, that as 
to such casing, equipment and apparatus, any succeeding lessee, or in the 
event there be no succeeding lessee, the state of Montana, wishing to have — 
such property left upon the premises, shall pay the reasonable value — 
thereof, in cash, to the former lessee, but if the succeeding lessee or the 
state of Montana acting through its board of state land commissioners, — 
is unable to agree with the former lessee upon the reasonable cash value — 
of such casing, equipment and apparatus, then the succeeding lessee or 
the state of Montana, as the case may be, shall pay, in cash to the former — 
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lessee therefor, such sum as may be fixed as a reasonable price by a 
board of three appraisers, one of whom shall be chosen by the successful 
bidder, one by the former lessee and the third by the two so chosen, 
and whose appraisal shall be reported to the respective parties, in writing, 
and thereupon be final and conclusive. The former lessee may remain 
in possession and manage the land and property formerly covered by his 
lease until the value of said casing, equipment and apparatus which such 


succeeding lessee or the state of Montana itself, desire to have left upon 


said premises, is fixed, in the manner hreinbefore provided, and shall have 
been paid to him, in cash, and during such time as such former lessee 
remains in such possession, he shall be entitled to retain the same share 
ef the products of the premises as inured to him during the term of his 
lease. Should the state of Montana or other bidder, not desire any of 
lessee’s property, as provided in this paragraph, the lessee shall properly 
plug all wells and remove all of said property from said lands. 
En. Sec. 17, Ch. 108, L. 1927. 


1882.18. Termination by lessee. The lessee under any oil and gas 


‘lease granted by the state shall have the right at the termination of any 


rental year by giving to the register of state lands thirty days’ previous 
notice in writing, of such intended surrender, to surrender and relinquish 
such lease to the state in whole or as to any legal subdivision of the lands 
covered thereby and be thereupon discharged from any obligation not 
theretofore accrued as to lands so surrendered and relinquished, without 


Prejudice to the continuance of the lease as to lands not surrendered 


or relinquished. Any lessee holding any oil and gas lease or leases issued 
prior to the passage of this act shall have the right to surrender any 
such lease and to accompany any such surrender with an appleation for 
a new lease or leases upon all or any portion of the land so surrendered ; 
and, thereupon such application shall have preference over all other 


_ applications submitted for the same lands and a lease or leases upon the 


lands described in such application shall, subject to the terms of. this 
act, be forthwith granted to such former lessee, upon compliance by the 


_ lessee with the requirements hereof and the regulations promulgated by the 


state board of land commissioners. 
En. Sec. 18, Ch. 108, L. 1927. 


1882.19. Offset wells—Reports. Oil and gas leases granted by the 


state shall contain suitable provisions imposing upon all lessees the ob- 


ligation to drill offset wells wherever and whenever necessary to prevent 
waste and damage to the property of the state; also to make such report 


of operation, production and sales, as well as payments due the state, 


in the manner, at the time and to such representative of the state ag 
may be required by the state board of land commissioners. 
En. Sec. 19, Ch. 108, L. 1927. 


1882.20. Interest by board or employees forbidden. It shall be un- 


‘lawful for any member of the state board of land commissioners or any 
‘person or persons employed by the state for selecting, classifying, apprais- 


ing, selling or leasing any state land or interest therein, or any officer 
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or employee of the state land officer to hereafter purchase or lease, di- — 
rectly or indirectly, or acquire any interest in any lands or oil and gas © 
deposits under the provisions of this act. 


En. Sec. 20, Ch. 108, L. 1927. 


1882.21. Penalty. Any officer, employee or representative of the 
state of Montana, who directly or indirectly accepts any money or any — 
other valuable thing, except his regular and lawful compensation, for 
performing, or not performing an official act under the provisions of this 
act, or for modifying the performance thereof, shall be guilty of a felony. — 
Any officer, employee, or representative of the state who knowingly and ~ 
wilfully makes any false classification or appraisal of any state land 
or interest of the state therein, or of any oil or gas deposits in which © 
the state is interested, or who knowingly and wilfully makes any false © 
report of any such classification or appraisal, shall be guilty of a felony. — 


En. Sec. 21, Ch. 108, L. 1927. : 


1882.22. Penalty for false statements. Any person who shall know-. 
ingly make and file in any department, bureau or office of the state of — 
Montana any application, statement, or report in writing required by regu- — 
lation promulgated pursuant to the provisions of this act containing any 
false statement of a material fact, shall be guilty of a felony. ; 


En. Sec. 22, Ch. 108, L. 1927. 


1882.23. Effect partial invalidity act. If any subdivision, section or 
part of section of this act shall be found to be unconstitutional, such 
finding of unconstitutionality shall not affect the remainder of this act, i 
but such remainder shall be in full force and effect and shall be carried 
out and the state board of land commissioners is hereby specifically — 
charged with the duty of exercising to their full extent the general grant : 
of powers given to it by the constitution of the state in order to accom. — 
plish that purpose. 

En. Sec. 23, Ch. 108, L. 1927. 


Si 


1882.24. Repealing clause. All acts and parts of acts in conflict with — 
any of the provisions of this act are hereby repealed. Provided, how- 
ever, that nothing herein contained shall be construed to repeal any of 
the provisions of chapter fifty-six of the SeSsion Laws of 1925, or to dero- 
gate any of the powers therein granted to, or the duties therein prescribed 
for, the board of railroad commissioners of the state of Montana. iN 

En. Sec, 24, Ch. 108, L. 1927. ‘ 


1882-1904, inclusive. Relating to leases and rentals of state lands. 
Rep. Sec. 123, Ch. 60, L. 1927. 


1886. Leases conditioned on payment of rental in advance. 
Rep. Sec. 4, Ch. 134, L. 1925. 


1904. Holding over and trespass. All corporations, companies or | 
persons who shall use or occupy state lands for farming, grazing or other- 
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wise, contrary to the provisions of the lease, or without first having paid 
the register of state lands the rental price for such privilege, or who 
shall so use or occupy said lands for more than thirty days after the 
eancellation or expiration of a lease, except by authority of the state 
land board, shall be regarded as a trespasser, and shall be required to 
pay to the register of state lands, double rental for the time so used or 
occupied, which shall be computed for not less than one year, and the 
state land agent or any deputy state land agent is hereby authorized 
and empowered, and it shall be his duty to eollect such double rental 
for the full time of such trespass, by the seizure and sale of any crop 
growing upon state lands or by the seizure and sale of any livestock 
found illegally grazing upon state lands, and livestock found within an 
enclosure upon state land shall be prima facie evidence of such trespass. 
Provided, that for purpose of enforcing this act the state land agent or 
his deputy is hereby given authority as a state officer to proceed as 
required by law, in the foreclosure of chattel mortgages, and any cor- 
poration, company or person who shall construct a reservoir, ditch, rail- 
road, public highway, private road, pipe-line, telegraph or telephone line 
or in any manner occupy or enter upon the lands belonging to the state 
without first having secured the authority and permission of the state 
board of land commissioners to so occupy said land, for such purposes, 
shall be regarded as a trespasser and upon conviction thereof shall be 
fined in the sum of not less than twenty-five dollars and not more than 
fifty dollars, for each offense, and each day shall constitute a separate 
offense. 


Amd. Sec. 1, Ch. 189, L. 1925. 


_Nots.—Section 123 of Chapter 60, L. 1927, expressly repeals section 1904 of the 
Revised Codes of 1921. It does not, however, mention Chapter 189, L. 1925. In 
view of the doubt as to whether the act of 1927 effects a repeal of the act of 1925 
the above section is included in this supplement. ; 


CHAPTER 150. 
LOCATION OF MINING CLAIMS ON STATE LANDS. 


1905, 1906, inclusive. Relating to mining claims on state lands, 
Rep. Sec. 123, Ch. 60, L. 1927. 


CHAPTER 151. 
LIEU TIMBER LANDS. 


1907, 1908, inclusive. Relating to lieu lands, 
Rep. Sec. 123, Ch. 60, L. 1927. 


CHAPTER, 152. 
FINANCE—GENERAL PROVISIONS REGARDING, 


1909-1911, inclusive. Relating to state finance, 
Rep. Sec. 123, Ch. 60, L. 1927. 


_ 1912, State’s preference right to purchase general fund warrants. 
‘The state of Montana does hereby reserve to itself a preference right, 
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prior to the right of any person, company or corporation to purchase 
state general fund warrants hereafter issued with funds under the control 
of the state board of land commissioners and subject to investment. 

Whenever the state board of land commissioners has under its control 
any funds subject to investment which in its Judgment it would be ad- 
vantageous to have invested in state general fund warrants, and there 
are not sufficient funds in the state general fund to pay warrants 
issued against such fund at the time the same are issued and _ pre- 
sented for. payment, it shall authorize and direct the state treasurer to 
purchase state general fund warrants, designating the fund or funds to 
be so invested and fixing the amount or amounts. It shall also give 
notice to the state auditor of the investment to be made by the treasurer, 
designating the fund or funds to be invested and the amount or amounts. 
The auditor shall thereupon cause to be attached to, or stamped, written, 
or printed upon each general fund warrant thereafter issued, until war- 
rants totaling the amount or amounts so designated have been issued, 
a notice to the effect that the state will exercise its preference right to 
purchase such warrant. The state treasurer shall thereafter when such 
warrant is presented to him, pay the same out of the proper fund as 
designated by the board and the warrant so purchased shall be regis- 
tered as other state warrants and bear interest as provided by law. 

When the designated amounts have been invested, the state treasurer 
shall notify the secretary of the state board of land commissioners, who 
shall thereupon issue orders upon the proper funds addressed to the 
state auditor for warrants to be issued in favor of the treasurer. 


Amd. Sec. 1, Ch. 15, L. 1927. 
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1916. Land board to permit redemption of bonds. The state board 
of land commissioners shall permit any county, school district, city, or 
town to redeem one or more of its bonds at the expiration of any in- — 
terest period, before the maturity of such bonds, upon giving to the state 
board of land commissioners, thirty days’ notice of its intention to redeem 
and pay such bonds, and upon payment thereof as herein provided, such 
bonds shall be delivered to such county, school district, city, or town 
for cancellation; provided, that this section shall not be construed to _ 
permit the issuance of refunding bonds by any county, school district, 
city, or town for the purpose of redeeming, before maturity, any bond © 
or bonds owned by the state, nor to grant the right to pay, before ma- 
turity, any bond or bonds owned by the state out of the proceeds of any 
refunding bond issue. ‘ 


Amd. Sec. 1, Ch. 70, L. 1925. 


1918. Expenses of administering state lands, how paid. 
Rep. Sec. 123, Ch. 60, L. 1927. 


CHAPTER 154. 
INVESTMENT OF SCHOOL FUNDS—FARM LOANS. 


1928A. Permanent common school and other educational funds, — 
how invested—Amortization bonds. All moneys belonging to the perma- 
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nent common school fund and to the other permanent state educational, 
charitable and penal institution funds must be safely invested by the state 
board of land commissioners in bonds of school districts within the state 
of Montana; in bonds of the state of Montana or of the United States, 
in interest bearing warrants upon the general fund of the state; in 
any state capitol building bonds of the state of Montana, now issued 
or which may hereafter be issued; in first mortgages on good improved 
farm lands in the state of Montana free from all prior lens and encum- 
brances; in bonds issued by federal farm loan banks, or in bonds of the 
several counties and cities of the state of Montana in the manner pre- 
scribed by law; provided, however, that all farm mortgages in which 
such investments are hereafter made, and all bonds issued in this state 
in which such investments are hereafter made, must be issued and payable 
on the amortization plan. The amortization plan is hereby defined, when 
applied to these investments and to state land contracts or certificates, 
as being that plan under which part of the principal is required to be 
paid each time interest becomes due and payable, and under which this 
part payment on the principal increases at each succeeding installment 
in the same amount that the interest payment decreases so that the com- 
bined amount due on principal and interest on each due date remains the 
same until the loan or bond is paid in full. Whenever these installments 
are payable annually, the due date shall be December 15th; when the 
' installments are payable semi-annually the due dates shall be June 15th 
and December 15th. Provided, however, that in case there are not suffi- 
‘cient amortization bonds available to keep the permanent school and 
institution funds of the state invested, then, in such case, these funds 
may be invested in other forms of bonds. 
En. Sec. 1, Ch. 6, L. 1923. 


1928B. Conversion of existing mortgages—Limit of loans. All bonds 
in which such permanent common school funds and the other permanent 
funds of the state are invested when this act becomes effective, whether 
such bonds are due or not, may be converted into amortization bonds 
running for a period of time not exceeding twenty (20) years whenever 
the board or ofificers invested with the power to issue or reissue such bonds 
have been duly authorized to issue amortization bonds and the state 
land board deems such change safe and advantageous to the state. The 
interest on these amortization bonds shall be fixed at such reasonable 
rate as the bond market may from time to time demand or justify and 
the state board of land commissioners determine. 
En. Sec. 1, Ch. 6, L. 1923. 


1930. Application for loans—Approval and rejection. All applica- 
tions for loans of permanent common school or other permanent state 
educational, charitable, or penal institutional funds, to be secured by 
mortgage on farm lands, shall be made to the register of state lands as 
secretary of the state board of land commissioners and shall be made 
on forms approved by the attorney general. It shall be the duty of the 

state board of land commissioners to fill such applications for loans on 
farm lands as rapidly as such funds are available and in the order in 
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which the abstracts of title submitted in connection with such applica- 

tions are finally completed and approved by the attorney general, pro- — 
vided, however, that the applicant must be an actual farmer and that 
in passing on loan applications the state board of land commissioners 
shall satisfy itself both in regard to the ampleness of the security and 
as to the character and earning capacity of the applicant. It shall reject 
any and all applications for loans that it may regard as unsafe or un- 
desirable. y 


Amd. Sec. 2, Ch. 6, L. 1923. , 


1982A. Mortgages—Plan—Expiration — Term — Interest. All mort- 
gages in which such funds are invested shall be in the name of the state — 
of Montana as mortgagee; shall be payable on the amortization plan ~ 
during a period of not more than thirty-five (35) years, and shall draw 
interest at the rate of six (6) per centum per annum; installments of © 
principal and interest to be paid annually or semi-annually. Any loan ‘ 
may be paid in full before maturity, but if paid before the expiration — 
of five (5) years from the date of the loan, a fee equal to one (1%) per — 
cent of the original amount shall be required and paid before the mort- 
gage is satisfied. If prepayment in full is made between five (5) and ~ 
ten (10) years from the date of the loan, a fee equal to one-half (14) — 
of one (1) per cent of the original loan shall be required. All payments 
shall be made to the register of state lands. & 


Amd. Sec. 3, Ch. 6, L. 1923. i 


1932B. Conversion of mortgages—Limit of loan—Costs. All farm — 
mortgages in which such funds are invested when this amendment be- ~ 
comes effective may be converted into amortization mortgages conform- — 
ing to the requirements of section 19382A and other legal requirements, 
upon application by the mortgagor or his successor in interest, whenever — 
the state board of land commissioners deems such change safe and ad- © 
vantageous to the state. Provided, however, that no loan shall be made — 
for more than forty (40) per cent of the actual value of the land. The i 
state land board may in its discretion include in the principal of the 
new loan delinquent interest and other liens and charges against the 
land covered by the mortgage, whenever such action is deemed to be for — 
the best interest of the state. There shall be charged for converting the — 
old farm mortgages into amortization mortgages the reasonable cost of 
such work to the state to be fixed by the state board of land commis 
sioners. x 
capuapmloranieeginar thadem arian aie Ve). 1916, poe: 
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Lg fie CHAPTER 157, 


Ga tas j oe 1) 
DEFINITIONS. 


1996. Definition of terms. 


The state may tax a resident upon his Cited in State v. Rarey, 72 Mont. 270, 
stocks in foreign corporations which have 279, 233 Pac. 615; State ex rel. Northern 
no situs other than the domicile of the Pacific Ry. Co. v. Duncan, 68 Mont. 420, — 
owner. State ex rel. Rankin y. Harring- 425, 219 Pace. 638. ¢ 
ton, 68 Mont. 1, 217 Pac. 681. 
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‘v. Powell County, 


and mining machinery” 


Ch. 159] 


Sections 1996, 1997 were cited in State 
ex rel. Rankin v. Harrington, 68 Mont. 
1, 16, 17, 217 Pac. 681. 


TAXATION—CLASSIFICATION OF PROPERTY. 


[1997-1999 


For text treatment of this subject see 
vol. 24 Cal. Jur. 19. 


CHAPTER 158. 
PROPERTY SUBJECT TO TAXATION. 


1997. Property subject to taxation. 


Shares of stock in foreign corporations 


owned by a legal resident of the state, 


who, however, for all intents and pur- 
poses, had left Montana and was doing 
business as a stock broker in the city 
of New York, which shares had never 
been within the state but were held 
and had their business situs in the state 


of New York, were not subject to taxa- 


tion within this state. State ex rel. 
Rankin v. Harrington, 68 Mont. 1, 217 
Pac) 681. 

Cited in Hast Helena State Bank v. 
Rogers, 73 Mont. 210, 212, 236 Pac. 1090. 


For text treatment of this subject see 
vol, 24 Cal. Jur. 71. 


1998. Exemptions from taxation. 


Cited in Commercial Nat. Bank of 
Miles City v. Custer County, 76 Mont. 
45, 51, 245 Pac. 259; East Helena State 
Bank v. Rogers, 73 Mont. 210, 218, 236 
Pac. 1090, } 


For text treatment of this subject see 
vol. 24 Cal. Jur. 87, 


CHAPTER 159. 
CLASSIFICATION OF TAXABLE PROPERTY. 


1999. Classification of property for taxation. 


Under the rule that in determining the 
class into which property falls within 
the Olassification Act the use to which 
the property is devoted and its produc- 
tivity is the criterion, the use to which 
machinery, though usable for manufac- 
turing purposes, is actually put is the 
controlling factor. Chicago ete. Ry. Co. 
76 Mont. 596, 247 
Pac. 1096. 

Machinery and electric appliances lo- 
cated in a substation and used by a rail- 
way company in the transformation of 
electric current employed in the pro- 
pulsion of its trains, an engine, pumps 
and pipes used for the pumping of water 
for use in the substation, shop machinery 
and movable shop tools used for re- 


“pairing equipment, properly fall within 


class 2 of sections 1999 and 2000, and 
within the designation “implements and 
machinery” and are therefore assessable 
at twenty per cent of their true value, 
and not within class 4, “manufacturing 
assessable at 
thirty per cent of their value. Chicago 
etc. Ry. Co. v. Powell County, 76 Mont. 
596, 247 Pac. 1096. 

Where money: invested by individual 


citizens in bonds, notes or other evidences 


of indebtedness is not employed in com- 
‘petition with the business conducted by 
‘national banking corporations, it does not 
constitute “moneyed capital” within the 
Meaning of section 5219, United States 


Revised Statutes, and the state properly 
eould, as it did by section 1999, tax 
shares of stock in a national bank at 
a higher rate (but on the same basis 
on which shares in state banking corpo- 
rations are assessed) than moneys loaned 
by individuals upon promissory notes 
secured by mortgages, or loans made by 
a building and loan association or by a 
real estate and investment business, and 
its action in that regard is not open to 
the charge that it thereby unlawfully 
discriminated against national ,banks as 
such in contravention of the provisions 
of section 5219. Commercial Nat. Bank 
of Miles City v. Custer County, 76 Mont. 
45, 245 Pac. 259. 

A tax upon the moneyed e¢apital of a 
state bank imposed under the Classifica- 
tion Act is a property tax and not an 
occupation or franchise tax. Hast Helena 
State Bank v. Rogers, 73 Mont. 210, 236 
Pac. 1090. 

The “moneyed capital” of a state 
bank for purposes of taxation must, un- 
der this section, be ascertained by de- 
ducting from the moneys and eredits of 
the bank the amount of deposits and any 
money borrowed for use in the conduct 
of its business. East Helena State Bank 
v. Rogers, 73 Mont. 210, 236 Pac. 1090. 

Coal lands purchased from the federal 
government must be taxed under section 
3, article XII of. the constitution at the 
price paid therefor, and not at thirty 
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2000, 2000.1] 


per cent of such purchase price, the 
rate at which real property is taxable 
under the classification act. State ex rel. 
Hinz v. Moody, 71 Mont. 473, 230 Pace. 
575. 

Improvements on a railroad right of 
way for purposes of taxation fall within 
class 4 of this section, providing for tax- 
ation of all land, with improvements 
thereon, and therefore are assessable at 
thirty per cent of their true and full 
value under section 2000, and not within 
class 7, embracing all property not in- 
cluded in the preceding six classes, and 
assessable at forty per cent of their true 


value. State ex rel. Northern Pacific 
Ry. Co. v. Duncan, 68 Mont. 420, 219 
Pac. 638. 


Section 5194 provides that towns may 
levy taxes for general municipal purposes, 
not to exceed ten mills on the assessed 
value of their taxable property. Under 
sections 1999, 2000 the “taxable value” 
of property of different classes is fixed 
at a certain percentage of the assessable 
value, that of real property being fixed 
at thirty per cent of its assessed value. 
Defendant town assumed to levy a tax 
of twenty mills, contending that on the 
value as fixed by section 2000 the tax 
so imposed did not exceed ten mills on 
the assessed value as fixed by section 
5194. Held, in an action to recover taxes 
paid on real property under protest, that 
section 5194 and sections 1999, 2000, 


being in irreconcilable conflict, and sec~ 


2000. Basis for imposition of taxes. 


In an action brought by a national 
bank to recover taxes paid under protest, 


on the ground of an alleged illegal dis- . 


crimination against it in favor of build- 
ing and loan associations by reason of 
the difference in classification imposed by 
this section, it was decided that the con- 
tention was without merit, the court 
holding that building and loan associa- 
tions are not banking institutions, that 
the record did not show that the moneyed 
capital of the association was employed 
in competition with the bank, and that 
the state may, if it desires, favor build- 
ing and loan associations in the matter 
of taxation without such action being 
deemed an unfriendly discrimination 
against national banks. First Nat. Bank 


2000.1. 


Pouitican Cope. 


Taxable value, how ascertained. Wherever, by statute, rule, 
or law, it is or shall be provided that any tax shall or may be levied tom 
the extent of a given number of mills on the property, within any county, 
or tax district or unit, or on the dollar, or on the value of such property, 
or on the taxable value or assessed value thereof, or similar expressions, 


[Part III 


tions 1999, 2000 being the later enactment, 
are controlling to the extent of the re- 
pugnancy, that the taxable value as fixed — 
by said sections, and not the assessed 

value fixed by section 5194, is the stand- — 
ard prescribed for computing taxes, and 
that therefore the tax in excess of ten 
mills on the dollar of taxable value was — 
invalid. Wibaux Improvement Co. v. 
Breitenfeldt, 67 Mont. 206, 215 Pac. 222. 

In an action to recover taxes paid 
under protest, held, under the above ~ 
rules, that the term “supplies” used in 
this section, in declaring that machinery, — 
fixtures and “supplies” shall fall under — 
class 4 of the property designated therein — 
for taxation purposes, was employed in ~ 
its ordinary sense, and that railroad ties 
kept on hand for replacement or new 
construction fall fairly within its mean- 
ing, and were therefore unlawfully as- 
sessed under class 7 of the section, com- 
prising all property not ineluded in 
the six preceding classes, and taxable at 
a higher rate than that enumerated in 
elass 4. Northern Pacific Ry. Co. v. 
Sanders County, 66 Mont. 608, 214 Pac. 
596. 

Cited with section 2000 in Heckman y. 
Custer County et al., 70 Mont. 84, 223 — 
Pac. 916; First Nat. "Bank v. County of : 
Dawson, 66 Mont. 321, 334, 213 Pac. 100% 


cmiainicienicts Witte Soi 


For text treatment of this subject see 
vol. 24 Cal. Jur. 130. 


scifi SEAS 9 i 


v. County of Dawson, 66 Mont. 321, 213 
Pac., 1097. 

Applied with section 1999 in Chicagill 
etc. Ry. Co. v. Powell County, 76 Mont. 
596, 247 Pac. 1096. 

Cited in Commercial Nat. Bank of Miles 
City v. Custer County, 76 Mont. 45, 54, 
245 Pac. 259; Heckman v. Custer County 
et al., 70 Mont. 84, 223 Pac. 916; Hast 
Helena State Bank v. Rogers, 73 ” Mont. 


aici 


210, 236 Pac. 1090; Butte Electric Rye 
Co. v. McIntyre, 71 Mont. 21, 24, 227- 
Paez a Oily Wibaux Improvement Co. via 


Breitenfeldt, 67 Mont. 206, 210, 2157 
Pac. 222; Northern Pacific Ry. Go. ve q 
Sanders County, 66 Mont. 608, 610, 214 — 
Pac. 596. 


or wherever it is or shall be provided, as aforesaid, that a tax may be — 


levied not exceeding a given number of mills levied as aforesaid, or not 
exceeding a given percentage of the value, or taxable value, or assessed 
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value of property, or similar expressions, the said expressions shall be 
taken to mean the value of the taxable property in such county, tax dis- 


_ trict, or tax unit, as ascertained or determined by taking a percentage 


of the true and full value, provided, or to be provided, by law, rule, or 
practice, for the purposes of taxation, unless a meaning otherwise ex- 
pressly and clearly appears to the contrary. 

En. Sec. 1, Ch. 158, L. 1923. 


2000.2. Determination percentage basis taxable value. The percent- 
age basis of true and full value as provided for in section 2000, Revised 
Codes of Montana of 1921, shall be determined and assigned by the 
county assessors of the various counties of the state of Montana, when 
they make their annual assessments, and copies of such assessments as 
provided for in section 2005, Revised Codes of Montana of 1921, shall show 
the taxpayer the percentage class to which the assessor has assigned his 
various classes of property for taxation. 


En. Sec. 1, Ch. 61, L. 1925. 


2000.3. Taxpayer may appeal. If any taxpayer shall feel aggrieved 
at the percentage assignment so made by the county assessor, he shall 
have the right to appeal to the county board of equalization, on the per- 
centage assignment the same as he now has on valuations, and also, the 
right to appeal from the county board of equalization to the state board 


’ of equalization, whose findings shall be final except as to, the right of 


review in the proper courts. 
En. Sec. 2, Ch. 61, L. 1925. 


2000.4. Board of equalization to make determination. The percent- 
age basis of true and full value as provided for in section 2000, Revised 
Codes of Montana of 1921, shall be determined and assigned by the state 
board of equalization, when it makes its annual assessment of the prop- 
erty, which it is required to assess under the constitution or the laws of 
this state and shall transmit such determination and assignment to the 
various county clerks with the assessments so made, and its determination 
shall be final except as to the right of review in the proper court. 


‘En. Sec. 3, Ch. 61, L. 1925. 


2000.5. County clerk to apply percentage. The county clerk and 
recorder of the various counties shall apply the percentage after the 
delivery of the assessment-roll to him, provided, however, that the assessor 
shall give the basis of taxation on all personal property he certifies to 
the county treasurer, for collection of personal property taxes. 


En. Sec. 4, Ch. 61, L. 1925, 


2000.6. Assessor’s blanks and rolls. It shall be made the duty of the 
state board of equalization to prescribe such forms of assessment blanks 
and assessor’s rolls as will comply with the above provisions, grouping 
all the same percentage class as nearly as possible in one group on blanks 


and assessor’s roll. 


En. Sec. 5, Ch. 61, L. 1925. 
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CHAPTER 160. 


ASSESSMENT OF PROPERTY— VALUATION OF REAL ESTATE — POWERS, 
DUTIES AND LIABILITIES OF ASSESSOR. 


2001. Property assessed at cash value. 


Cited in State ex rel. Northern Pacific For text treatment of this subject see 
Ry. Co. v. Duncan, 68 Mont. 420, 425, vol. 24 Cal. Jur. 203. 
219 Pac. 638. 


2002. When assessment to be made—Credits must be assessed, how. 


Cited in Northern Pacific Ry. Co. v. Cited as section 2510, Revised Codes, in 
Musselshell County, 74 Mont. 81, 87, Averill Machinery Co, v. Freebury Bros., 
238 Pac. 872; Butte Electric Ry. Co. v. 59 Mont. 594, 598, 198 Pac. 130. 
McIntyre, 71 Mont. 21, 22, 227 Pac. 61. 

Sections 2002, 2003 were cited in State For text treatment of this subject see 
ex rel. Rankin v. Harrington, 68 Mont. vol. 24 Cal. Jur. 159. 

1, 17, 217 Pace. 681. 


2002.1. Valuation of real estate for assessment in 1927. All real 
estate and all improvements on real estate, in this state, subject to taxa- 
tion, except such as is required to be assessed by the state board of 
equalization, shall be separately valued for assessment and taxation pur- 
poses in the year 1927, and biennially thereafter in each odd-numbered 
year, with reference to the value thereof at 12 o’clock noon on the first 
Monday of March preceding the assessment, and such valuation in each 
such odd-numbered year shall constitute the assessed valuation thereof 
until the next biennial assessment, except as hereinafter provided; pro- 
vided, however, that nothing contained herein shall be construed as pre- 
venting or prohibiting county boards of equalization or the state board 
of equalization from either increasing or decreasing the assessed valuation 
of any real property or improvements in any year, or as preventing or 
prohibiting the state board of equalization from increasing or decreasing 
the assessment of any one or more classes of property in any county or 
counties in any year, for the purpose of equalizing the value of property 
for taxation. 

En. Sec. 1, Ch. 110, IL. 1927. 


— ot ee ea 


2002.2. Waluation by assessor—Effect destruction improvements. Each 


assessor shall annually value and assess all real estate that shall have 
become subject to taxation since the last previous valuing and assessing 
of real estate in the county, or which has escaped taxation the preceding 
year, and he shall also annually value and assess all buildings, structures 
and other improvements on real estate which shall not have been pre- 
viously valued and assessed. In case of the destruction of any ‘building, 
structure, or other improvement on real estate, valued and assessed in 
the assessment for the year immediately preceding such destruction, such 


building, structure, or other improvement shall be struck from the assess-_ 


ment and shall not thereafter be assessed. 
En. Sec. 2, Ch. 110, L. 1927. 


2003. Statement—What to contain. 


Cited in State ex rel. Northern Pacific Cited as section 2511, Revised Codes, — 
Ry. Co. v. Duncan, 68 Mont. 420, 424, in Great Northern Ry. Co. v. Flathead 


219 Pac. 638. County, 61 Mont. 263, 267, 202 Pac. 198. 
268. 
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2006. General powers of assessor. 


Where plaintiff, in an action to recover 
taxes paid under protest, had not refused 
to furnish a statement of his taxable 
property but had furnished an incorrect 
one, the assessor was without power to 
.make the arbitrary assessment provided 
for in section 2007, but the assessor 
should have proceeded to ascertain the 


TAXATION—ASSESSMENT, 


[2006-2024 


facts under the powers granted him by 
this section, by citing plaintiff to appear 
before him and answer as to his property. 
Story v. Dixson, 64 Mont. 206, 208 Pace. 
592. 


For text treatment of this subject see 
vol. 24 Cal. Jur. 175. 


2007. Method of making assessment upon refusal of statement. 


This section, providing that upon re- 
fusal or neglect of a taxpayer to furnish 
to the assessor a statement of his prop- 
erty subject to taxation, the assessor may 
make an arbitrary estimate which shall 


be final, being highly penal, its scope 
should not be extended to a ease not 
clearly within its provisions. Story v. 
Dixson, 64 Mont. 206, 208 Pac. 592. 


2008. Assessment of unknown or absent owners. 


Sections 2008-2017, inclusive, are cited in State ex rel. Rankin vy. Harrington, 68 


Mont. 1, 17, 18, 217 Pac. 681. 


2009. Same—In whose name property to be assessed. 


Cited as section 2517, Revised Codes, 
in Averill Machinery Company v. Free- 


bury Bros., 59 Mont. 594, 598, 198 Pace. 
130. 


2018. Property of a firm or corporation—Where assessed. 
Cited in Fergus Motor Co. v. Sorenson, 73 Mont. 122, 136, 235 Pac. 422. 


2015. Capital stock and franchises of corporations—Where assessed. 


Shares of stock, if within the state, 
whether belonging to residents or non- 
residents, are proper subjects of taxation. 
State ex rel. Rankin v. Harrington, 68 
Mont. 1, 217 Pac. 681. 


For text treatment of this subject see 
vol. 24 Cal. Jur. 84. 


2021. Assessment of railroads, telegraph, telephone and electric light 


lines. 


Sections 2021-2023 were cited in State ex rel. Rankin v. Harrington, 68 Mont. 1, 


18, 217 Pac. 681. 


2022. Railroads—How assessed. 


Cited as section 2508, Revised Codes, in Great Northern Ry. Co. v. Flathead County, 


61 Mont. 263, 267, 202 Pac. 198. 


2023. Land—How assessed. 


Cited in State ex rel. Northern Pacific Ry. Co. v. Duncan, 68 Mont. 420, 423, 219 


Pac. 638. 


9024. Uniform classification of lands for taxation. 


A curative statute of the nature of 
sections 2024-2031, which is intended to 
be retroactive and does not impair the 
obligation of contract, but the purpose of 
which is to enable a county to pay just 
claims which it could not pay because 
of a constitutional defect in the act 
under which ineurred, applies even 


though it was passed after the claims 
had been presented to the board of 
county commissioners for approval or re- 
jection. State ex rel. Lockwood v. Tyler, 
64 Mont. 124, 208 Pac. 1081. 

Chapter 89, L. 1919, which was the 
predecessor of this act, was held to con- 
travene the requirements of section 17, 
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article XII, of the constitution that all. public purposes. Stoner v. Timmons 
property described in said section, except et al., 59 Mont. 158, 196 Pac. 519. 
such as is exempted shall be taxed for 

2026. Basis of classification. 


Cited in State ex rel. Northern Pacific Ry. Co. v. Duncan, 68 Mont. 420, 424, 219 
Pace. 638. 


2027. Classification fund—Warrants—Payment of existing contracts. 
Cited in State ex rel. Lockwood v. Tyler, 64 Mont. 124, 127, 208 Pac. 1081. 


2034. Property not assessed the previous year. 
Cited in Butte & Superior Mining Co. v. McIntyre, 71 Mont. 254, 262, 229 Pac. 730. 


2038. Traveling expenses of assessor and deputies. The assessor and 
his deputies in each county in this state shall be paid the actual and 
necessary traveling expenses by them incurred, not to exceed fifty 
dollars each, in any one month, during the months of March, April, May 
and June of each year, while in the performance of official duty, upon 
presenting and filing a verified claim thereof, supported by vouchers, for 
each item of expense, to the board of county commissioners of their re- 
spective county. 


Amd. Sec. 1, Ch. 43, L. 1925. 


2039. Assessors liable for unassessed property. 
Cited in County of Silver Bow v. Kelly et al., 68 Mont. 194, 197, 216 Pac. 1106. 


CHAPTER 161. | 
THE ASSESSMENT-BOOK—STATEMENTS FURNISHED BY ASSESSOR. 


2048. Property—How listed. 
Cited in Belknap Realty Co. v. Simineo et al., 67 Mont. 359, 361, 215 Pac. 659. 


CHAPTER 162. 
TAXATION OF BANKS, 


2064. Assessment of stock in banking corporations. 


This and the three following sections Cited in First Nat. Bank v. County é 


were cited as chapter 81, L. 1921, in of Dawson, 66 Mont, 321, 330, 213 Pace. 
Union Bank & Trust Co. v. Moore, 62 1097. 
Mont. 132, 135, 204 Pac. 361. 


2066. Statements to be furnished by officers. 


The fact that a bank furnished to an’ the assessment was made, provided a 
assessor the information upon which an penalty for failure to furnish it and 
unlawful assessment was made did not the information was thus given under 
estop it to thereafter attack the validity compulsion. Union Bank & Trust Co. v. 
of the tax, where the act under- which Moore, 62 Mont. 132, 204 Pac. 361. 


2067. Taxation of state and private banks—Statements. Every state 
bank or banking corporation located and doing business in this state, and 
every private banker doing business in this state, shall be taxable upon 
the value of all real estate and personal property owned by such bank, 
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Ch. 162] TAXATION OF BANKS. [2067 


banking corporation or private banker, and also upon the moneyed capital 
employed in such business; such moneyed capital to be ascertained as 
provided by section 1999 of the Revised Codes of Montana of 1921; and 
the cashier or secretary of every such bank or banking corporation, and 
every such private banker, shall furnish to the assessor of the county 
in which its or his bank is located, within five days after demand therefor, 
a statement verified by his oath, showing all the resources and labilities 
of such bank as disclosed by its books, at twelve o’clock noon on the 
first Monday of March in each year; if such cashier, secretary or private 
banker shall fail to make the statement hereby required, the assessor 
shall forthwith obtain such information from any other available source, 
and for this purpose he shall have access to the books of such bank, 
banking corporation or private banker. The assessor shall thereupon 
make an assessment of the real estate and personal property owned by 
such bank, banking. corporation or private banker, and of the moneyed 
capital employed in the business of such bank, banking corporation or 
private banker, which assessment shall be as fair and equitable as he may 
be able to make from the best information available, or said assessor may, 
for the purpose of said assessment, adopt the figures disclosed by any 
prior report made by such bank, banking corporation or private banker 
to any state or federal officer pursuant to any state or federal law. 
Any person required by this section to make the statement hereinabove 
provided, who shall fail to furnish the same, shall be guilty of a misde- 
meanor and shall be punished accordingly. 

All shares of stock in any such bank or banking corporation shall 
be assessed at their full cash value, except to the extent that that value 
is represented in property which is assessable and taxable to such bank 
or banking corporation in this state, and shall be taxable to the owners 
of such shares in the county, school district, city, town, or place where 
such bank or banking corporation is located and not elsewhere, whether 
or not the owners of such shares are residents of such county, school 
district, city, town or place. The cashier or secretary of any such bank 
or banking corporation shall furnish to the assessor, upon his demand 
therefor, the name of each stockholder with his residence and the number 
of shares belonging to him at twelve o’clock noon of the first Monday 
in March of each year; and if such cashier or secretary, for more than 
five days after such demand, shall fail to furnish such information, he 
shall be guilty of a misdemeanor and the assessor may obtain such infor- 
mation from any other available source, and for such purposes shall have 
access to the books of such bank or banking corporation. For convenience 
the assessment of such shares shall be entered on the personal property 
assessment list under the name of the bank or banking corporation con- 
cerned, but in the assessment list the names of the owners of such shares 
shall be set forth and the number of shares owned by each, and such as- 
sessment, when so entered, shall have all the force and effect as if made 
in the names of the owners of such shares individually. The bank or 
banking corporation in which such shares are owned shall be liable for 
_the payment of taxes assessed against such shares, and such taxes shall 
be payable by and may be collected from such bank or banking corpora- 
tion in the same manner and under the same penalties as other taxes; 
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provided that such bank or banking corporation may recover from such 
owners of shares any taxes so paid on such shares, and shall have a 
lien therefor upon such shares and upon any dividends accrued or to 
accrue thereon. 

Amd. Sec. 1, Ch. 64, L. 1927. 

Cited in First Nat. Bank v. County of Dawson, 66 Mont. 321, 330, 213 Pac. 1097. 


CHAPTER 163. 


BOUNTY FUND—TAXATION OF LIVESTOCK BROUGHT INTO STATE TO 
GRAZE. 


2069. Assessment of migratory livestock. 


Under the proviso in this section, 
livestock moved from one county within 
the state to a neighboring county for 
winter feeding and not for the purpose 
of running at large or grazing in the 


the feeding is done; the provisions of 
section 2070 relating to migratory stock 
having: no application to animals falling 
within the proviso in the former section. 
Peterson v. Granite County, 76 Mont. 214, 
245 Pac. 946. 


latter county, is assessable in its home 
county and not in the county in which 


2070. Duty of owner when livestock is removed from home county 
to another county. | 
prune with section 2069 in Peterson v. Granite County, 76 Mont. 214, 245 Pash 


2081. Bounty fund and tax levy. There is hereby created a fund, to ~ 
be known as the ‘‘bounty fund.’’ The tax commission, or the department 
of state whose duty it is to fix tax levies, shall annually prescribe the 
levy recommended by the livestock commission to be made against live- 
stock of all classes, for the purpose of paying for the destruction of wild 
animals killed within the state, which tax in any one year shall not exceed ~ 
one and one-half (114) mills on a dollar upon the assessed valuation of — 
such livestock, and such moneys so received shall be used and applied 
only to the payment of claims for the destruction of wild animals and ~ 
to the administration of the provisions of this act, approved by the 
livestock commission, and the moneys received for the taxes so levied shall _ 
be transmitted annually with other taxes for state purposes to the state 
treasurer by the county treasurer of each county, and when received 
by the state treasurer shall be placed to the credit of the bounty fund, 
and such moneys shall thereafter be paid out on claims approved as afore- 
said, duly and regularly presented to the state board of examiners, in 
accordance with the law governing the payment of claims allowed by ~ 
said board, and all moneys in said fund are hereby appropriated for such 
purposes. 

Amd. Sec. 4, Ch. 73, L. 1923. 


2081.1. Time of bounty payment. The livestock commission may, at — 
their discretion, pay such bounty for the destruction of wild animals at — 
such times of the year as they deem advisable. . 

En. Sec. 44, Ch. 73, L. 1923. 


2083, Petition—Signers and filing—Bounties and bounty inspectors. - 
The petition provided for in section 2082 of the Revised Codes of Montana, _ 
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1921, shall be signed by the owners, agent, or agents of not less than 
fifty-one per cent of the livestock of such county as ascertained from the 
assessment-books of such county, and shall recommend to the board 
of county commissioners the bounties to be paid on such predatory ani- 
mals, which shall not exceed the following: On each wolf or mountain 
lion, one hundred dollars; on each wolf pup or mountain hon kitten, 
twenty dollars; on each coyote, five dollars; on each coyote pup, two 
dollars fifty cents. 

Such petition shall be presented not later than the first day of Au- 
gust of each year, and the board of county commissioners on determining 
the sufficiency of such petition shall make an order granting such peti- 
tion, which said order shall fix the levy for that year, and the amount 
of the bounties to be paid for the killing of each such predatory animal, 
which shall not exceed the amounts recommended in such petition, and 
appoint not less than ten, nor more than twenty, stockholders of such 
county to be bounty inspectors under this act, without compensation, 
who shall hold their offices for one year. 


Amd. Sec. 1, Ch. 37, L. 1923. 


2087.1. License tax imposed on stock coming into state to graze. A 
license tax of forty cents (40c) per head on horses, mules and cattle and 
ten cents (10c) per head on sheep, or any other livestock, is hereby im- 
posed upon all such livestock coming into this state to graze for any 
length of time whatsoever, provided, however, that no livestock on which 
the regular annual tax is levied by any county of the state shall pay said 
license tax. 


En. Sec. 1, Ch. 101, L. 1927. 


| 2087.2. Owner to notify county treasurer. It shall be the duty of 
every person, whether he be the owner or agent of the owner bringing 
livestock into this state, for grazing purposes as hereinbefore provided, 
to immediately notify in writing the county treasurer of the county in 
which said livestock is being grazed, the number of livestock and the loca- 
tion of the land on which said livestock is being grazed. 


En. Sec. 2, Ch. 101, L. 1927, 


2087.3. Assessor to ascertain stock liable to tax. It shall be the 
duty of the county assessor to ascertain if there is any livestock from 
without this state temporarily grazing within his county and to report 
the number of such livestock, their location and the name of the owner, 
or person in charge, to the county treasurer, who shall immediately after 
receipt of such notice from the assessor or owner of such livestock pro- 
eeed to collect the sum of money due and payable from the person, so 
keeping and herding said livestock, or his agent, and in the event that 
it is necessary for the said treasurer to collect the taxes due upon said 
livestock by distress and sale of said livestock he may proceed without 
any further warrant for that purpose, and all necessary expenses and costs 
accruing from such sale shall be deducted in the same manner as is now 
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provided by law for the collection of taxes assessed upon personal 
property. 
Bn. Sec. 3, Ch. 101, L. 1927. 


2087.4. Penalty. Any person named in paragraph two of this act, 
or his agent, who shall bring any livestock into this state for grazing 
purposes and shall keep and herd the same in any county of this state 
without having first notified in writing the county treasurer of the county 
in which said livestock is grazing, of such entry into this state of said 
livestock, and without paying the amount of money per head, as herein- 
before provided, shall be fined in the sum of not less than ten dollars 
($10) nor more than one hundred dollars ($100) to be imposed and col- 
lected in the same manner as other penalties for violations of laws of this 
state are imposed and collected. 


En. Sec. 4, Ch. 101, L. 1927. 


2087.5. Disposal of moneys. All moneys collected under this act 
shall be divided equally between the general fund of the school district, 
or districts, in which the livestock is being grazed and the general fund 
of the county. 

Bu. Sec. 5, Ch. 101, L. 1927. 


CHAPTER 164. 
TAXATION OF MINES—NET PROCEEDS TAX, 


2088. Taxation of mines. 


By sections 2088 to 2096 the legislature cost basis for deductions. Anaconda 
has prescribed a definite and fixed method Copper Mining Co. v. Junod, 71 Mont. 
for arriving at the net proceeds of mines, 132, 227 Pace. 1001. 

This it has done by adopting the actual 


2089. Statement gross yield of mines. Every person, corporation or 
association engaged in mining upon any quartz vein or lode, or placer 
mining claim or mining from or upon any mine whatsoever containing 
gold, silver, copper, lead, petroleum or other valuable mineral or minerals 
ceposit must on or before the thirty-first day of March in each year make 
out a statement of the gross yield of the above named metals or minerals 
from each mine owned or worked by such person, corporation or asso- 
ciation during the year preceding the first day of January, and the value 
thereof. Such statement shall be in the form prescribed by the state 
board of equalization and must be verified by the oath of such person or the 
manager, superintendent, agent, president or vice-president of such cor- 
poration, association or partnership and must be delivered to the state 
board of equalization on or before the thirty-first day of March. Such 
statement shall show the following: 

1. The name and address of the owner or lessee of the mine, to- 
gether with the names and addresses of any and all persons, corporations 
or associations owning or claiming any royalty interest in the mineral 
product of such mine or the proceeds derived from the sale thereof, to- 
gether with the amount of such interest so owned or claimed on the 
first Monday of March of the year in which said statement is made, and 

274 


= alae aS 
& » a ge: 


2? 
aes 7 


Ch. 164] TAXATION OF MINES. [2089 
the amount or amounts paid or yielded as royalty upon such royalty 
interest or interests during the period covered by the statement. 

2. The description and location of the mine. 

3. The number of tons of ore, barrels of petroleum or other mineral 
products or deposits extracted and treated or sold from the mine during 
the period covered by the statements 

4. The amount and character of such ores, mineral products or de- 
posits, and the yield of such ores, mineral products or deposits from 
such mine in constituents of commercial value; that is to say, the number 
of ounces of gold, or silver, pounds of copper or lead, tons of coal, 
barrels of petroleum or other crude or mineral oil, or other commercially 
valuable constituents of said ores or mineral products or deposits meas- 
ured by standard units of measurement. yielded to such person, corpora- 
tion or association so engaged in mining, and to said royalty holders and 
each of them, if any, during the period covered by the statement. 

5. The gross yield or value in dollars and cents. 

6. Actual cost of extracting same from mine. 

7. Actual cost of transporting to place of reduction or sale. 

8. Actual cost of reduction or sale. 

9. Actual cost of marketing the product and conversion of same into 
money. 

10. Cost of construction, repairs and betterments of mines, and cost 
of repairs and replacements of reduction works. 

11. The assessed valuation of reduction works for the calendar year 
for which such return is made. 

Immediately upon receipt of the lst or schedule setting forth the 
names and addresses of any and all persons, corporations and associations 
owning or claiming royalty and the amount of such interest or interests 
and the amount or amounts paid or yielded as royalty to such royalty 
owners or claimants during the year for which such return is made, the 
state board of equalization shall certify such list or schedule to the county 
clerk of each county in which such mines and mining claims are located, 
and thereupon such royalty shall be assessed and taxed in the manner 


provided by law. 


Amd. Sec. 1, Ch. 191, L. 1925; Amd. 
Sec. 1, Ch. 139, L. 1927. 

Under sections 2088-2096, the lessee 
of a (coal) mine, i. e., the person engaged 
in mining, and not the owner, is the 
proper party to whom net proceeds are 
assessable. Northern Pacific Ry. Co. v. 
Musselshell County, 74 Mont. 81, 238 
Pac. 872. 

The legislature could properly add 
powers additional to those specifically 
conferred by section 15, article XII, of 
the constitution, upon the state board 
of equalization, as it did by sections 
2089-2096, by imposing upon the board 
the duty to assess net proceeds of mines. 
Butte & Superior Mining Co. v. Me- 
Intyre, 71 Mont. 254, 229 Pac. 730. 

By the enactment of sections 2089- 
2096, making net proceeds of mines 
assessable by the state board of equaliza- 


¢ 27 


tion and repealing sections 2563-2571, 
Revised Codes of 1907, under which the 
duty of assessing such proceeds had been 
placed upon the county taxing officers, 
a county assessor was without authority 
to assess net mine proceeds, and man- 
damus did not lie to compel him to obey 
an order of the county board of equaliza- 
tion that he do so. State v. State Board 
of Equalization, 67 Mont. 340, 215 Pac. 
667. 


The state board of equalization is a 
special tribunal with limited powers and 
must, in making an assessment of net 
proceeds of mines, pursue the method of 
procedure prescribed by sections 2089- 
2096; in it is lodged no discretion to per- 
mit deductions from the gross proceeds 
other than those specifically provided for, 
or to allow reimbursement to the tax- 
payer for taxes paid by him by mistake 


nd 
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in previous years, and mandamus lies to Cited in Anaconda Copper Mining Co. . 


compel the board to follow the law. v. Junod, 71 Mont. 132, 135, 227 Pae. 
State v. State Board of Equalization, 67 1001. 
Mont. 340, 215 Pac. 667. 


2090. Net proceeds—how computed. The state board of equalization 
shall thereupon calculate and compute from said returns the gross prod- 
uct yielded from such mine, and its gross value in dollars and cents for 
the year preceding the first day of January, and also shall calculate and 
compute the net proceeds in dollars and cents of said mine yielded to 
such person, corporation or association so engaged in mining, which said 
net proceeds shall be ascertained and determined by subtracting from the 
value in dollars and cents of the Bross product thereof the following, 
to wit: 

1. All royalty paid or apportioned in cash or in kind by the person, 
corporation or association so engaged in mining. 


2. All moneys expended for necessary labor, machinery and supplies 


needed and used in the mining operations and developments. 
3. All moneys expended for improvement, repairs and betterments 
necessary in and about the working of the mine. 

4, All moneys expended for costs of repairs and replacements of the 
milling and reduction works used in connection with the mine. 

5. Depreciation in the sum of six per cent (6%) of the assessed 
valuation of such milling and reduction works for the calendar year for 
which such return is made. 

6. All moneys expended for transporting the ores, and mineral prod- 
ucts or deposits from the mines to the mill or reduction works or to the 
place of sale, and for extracting the metals and minerals therefrom, and 
for marketing the product and the conversion of the same into money. 

No moneys invested in the mines and improvements during any year, 
except the year for which such statement is made, shall be included in 
such expenditures; and such expenditures shall not include the salaries, 
or any portion thereof, of any person or officer not actually engaged in 
the working of the mine or superintending the management thereof. 

Provided, further, that if any such report contains any wilfully 


false or fraudulent statements as to the gross amount received by any — 


person, corporation or association so engaged in mining as aforesaid, for 


any mine’s product, then the said state board of equalization shall com- 


pute the gross value of such mine’s product, and such gross value shall 
be based upon the average quotations of the price of such mine’s product 
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in New York City, or the relative market value at the point of delivery, 


as evidenced by some established authority or market report, such as 
the Engineering and Mining Journal-Press, of New York City, or some 


other standard publication, giving the market reports for the year coy- 


ered by the statement; and, provided, further that if any such person, 


corporation, or association has sold or otherwise disposed of any of its 


mine’s product at a price substantially below the true market price 


of such product at the time and place of such sale or disposal, then the YT 


state board of equalization shall compute the gross value of such portion vm 


of said mine’s product, so sold or disposed of substantially below the — 


market price as aforesaid, which gross value shall be based upon the 
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quotations of the price of such mine’s product in New York City, or the 
relative market value at the point of delivery at the time such portion 
of the product was so sold or otherwise disposed of, as evidenced by some 
established authority or market report, such as the Engineering and 
Mining Journal-Press, of New York City, or some other standard pub- 
lication, giving the market reports for the year covered by such state- 
ment. Should there be no quotation covering any particular product, 
then the state board of equalization shall fix the value of such gross 
product, or such portion thereof as shall have been sold or otherwise 
disposed of at a price substantially below the true market price at the 
time and place of such sale or disposal in such a manner as may seem 
to be equitable. 


Amd. Sec. 2, Ch. 191, L. 1925; Amd. 
Sec. 2, Ch. 139, L. 1927. 

Since the legislature in its definition 
of the term “net proceeds” of mines has 
designated the deductions from the gross 
yield allowable in arriving at such pro- 
ceeds, no others are permissible; hence 
amounts paid as rent or royalties by the 
lessee of the mine to the owner, not 


therein enumerated as items of cost of 
mining property deductible, may not be 
deducted. Northern Pacific Ry. Co. v. 
Musselshell County, 74 Mont. 81, 238 
Pac. 872. 

Cited in Anaconda Copper Mining Co. 
v. Junod, 71 Mont. 132, 136, 227 Pace. 
1001. 


2091. Certification of net proceeds to county clerk. 


Sections 2091, 2092 and 2095 were cited 
in Northern Pacific Ry. Co. v. Mussel- 


shell County, 74 Mont. 81, 86, 238 Pac. 
872. 


2095. Levy and collection of tax. The taxes on such net proceeds 
must be levied as the levy of other taxes are provided for, and every such 
tax is a lien upon the mine or mining claim from which the ore or mineral 
products or deposits are mined or extracted, and is a prior lien upon all 
personal property and improvements used in the process of extracting 
such ore or mineral products or deposits; provided, however, that such 
personal or real property is owned by or under lease by the person, 
partnership, association or corporation who extracted said ore, or mineral 
products or deposits. 

The tax on such net proceeds may be collected, and the payment 
thereof, enforced, by the seizure and sale of the personal property upon 
which the said tax is a lien, in the same manner as other personal property 
is seized and sold for delinquent taxes, or by the sale of the mine or 
mining claim and improvements, as provided for the sale of real property 
for delinquent taxes, or by the institution of a civil action for its col- 
‘lection in any court of competent jurisdiction; provided, however, that 
a resort to any one of the methods of enforcing collection, as herein pro- 
vided for, shall not bar the right to resort to either or both of the other 
methods, but that any two or all of the methods herein provided for may 
be used until the full amount of such tax is collected. 


Amd. Sec. 1, Ch. 143, L. 1925. 


4 


2096. Surfai 2 ground and improvements not exempt. 


Cited in Anaconda Copper Mining Co. 
v. Junod, 71 Mont. 132, 136, 227 Pace. 


1001; State v. State Board of Equaliza- 
tion, 67 Mont. 340, 348, 215 Pac. 667, 
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2096.1. Owners royalty interests in mines to make statement. Every 
person, corporation or association engaged in mining upon any quartz — 


vein or lode or placer mining claim or mining from or upon any mine 


whatsoever containing gold, silver, copper, coal, lead, petroleum or other — 


valuable minerals or mineral deposits, shall, or or before the thirty-first 
day of March of each year, make and deliver to the state board of equal- 


ization a full, true and complete verified statement, setting forth the name — 
and address of the owner or lessee of the mine, together with the names 
and addresses of any and all persons, corporations or associations owning — 


or claiming any royalty interest in the mineral product of such mine, or 
the proceeds derived from the sale thereof, together with the amount 


of such interest so owned or claimed on the first Monday of March of — 


the year in which such statement is made and the amount or amounts 
paid or yielded as royalty upon such royalty interest or interests during 
the preceding calendar year. 


En. Sec. 1, Ch. 140, L. 1927. 


2096.2. Assessment by board of equalization. Upon receipt of such 
statement the state board of equalization shall proceed to ‘the assessment 
of all such royalty interests and shall assess the same at the full cash 
value thereof, which shall be the full cash value of the money or product 
yielded as royalty during the preceding calendar year, which royalty 
interests shall be taxed on the same basis .as net proceeds of mines are 


taxed as provided by section 1999 of the Revised Codes of Montana of © 


1921. The state board of equalization shall certify such list or schedule, 


together with the said assessments to the county clerk of the county in © 


which such mines and mining claims are located, and such county clerk 
shall thereupon, for convenience, enter such assessment on the personal — 
property assessment list under the name of the operator of such mine 
or mines, but in the assessment lst the names of the owners of such 
royalty shall be set forth and such assessment when entered shall have 
all the force and effect as if made in the names of the owners of such 


royalty individually. Immediately upon the spreading of such assess- 
ment the county clerk shall deliver to such operator a full and complete — 


list showing all assessments against such royalty owners and each thereof. 
The operator and the royalty holder shall be jointly and severally liable 
for the payment of the taxes assessed against such royalty and such taxes 
shall be payable by, and may be collected from such operator in the 
same manner and under the same penalties as provided for the collection 
of taxes upon net proceeds of mines and such assessment shall also be 
and constitute a lien upon such royalty and royalty interests. Provided, 
however, that such operator may recover or withhold, from any proceeds 
of such royalty or royalty interest, either in kind or money, coming into 
his hands the amount of any tax paid by him upon such royalty or royalty 
interest. 


En. Sec. 2, Ch. 140, L. 1927. 
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CHAPTER 165. 
TAXATION OF FREIGHT LINE COMPANIES. 


2099. Freight line companies to file statements—Contents. Every 
freight line company as hereinafter defined, shall annually, between the 
first and thirtieth day of April, under the oath of the person consti- 
_ tuting such company, if a person, or under the oath of the president, 
secretary, treasurer, superintendent, manager or chief officer of such as- 
sociation, joint-stock company, or corporation, file with the state board 
of equalization, a statement in such form as the state board of equaliza- 
tion may require and prescribe, showing the following: 

1. The name of the person or persons, association, joint-stock company 
or corporation. ; 

2. Under the laws of what state or country organized or existing. 

3. The location of its principal office. 

4. The location of its principal office in this state, if any. 

5. The name and postoffice address of the president, secretary, audi- 
tor, treasurer, superintendent, general manager, or chief officer. 

_6. The total gross earnings received from all sources from the opera- 
tion of such freight line company within this state tor the year next pre- 
ceding the first day of January. 

7. Such other facts and information as the state board may require 
in the form of return prescribed by it. 


Amd, Sec. 1, Ch. 185, L. 1925. 


2101. Ascertainment of gross earnings—Tax levy. The state board 
of equalization shall, on or before the first Monday of June in each year, 
proceed to ascertain and determine the total gross earnings of each 
freight line company from all sources from the operation of such freight 
line company within this state for the year preceding the first day of 
January, and the amount of such total gross earnings as so ascertained 
and determined by said state board of equalization shall, be deemed and 
considered as the assessed value of all cars operated, furnished or leased 
by such freight line company and having a situs for taxation in this 
state, and such board of equalization shall, immediately after having 
determined the value of such property, levy and assess against such 
property a tax amounting to five per cent of such taxable value, as is 
provided in class 7 of section 1999 and 2000 of the Revised Codes of 1921. 


Amd. Sec. 2, Ch. 185, L. 1925. 


2103. Statement gross earnings and tax to be mailed companies— 
Protests. The state board of equalization shall, immediately upon the 
first day of June of each year, mail to each freight line company a 
Statement showing the amount of the total gross earnings received from 
all sources from the operation of such freight line company within this 
state for such year, as ascertained and determined by the state board 
of equalization, together with the amount of the tax assessed and levied 
by the state board of equalization, against the property of such freight 
line company, and such freight company may, at any time before the 


279 


2105-2114] Pourrican Cope. [Part III 


third Monday in June, file with said state board of equalization a protest 
ili writing, against such determination or assessment, or both, and the 
state board of equalization may, on the filing of such protest, or on its 
own motion, review and correct its findings in such manner as it may 
deem to be just and proper; provided, however, that no action of any 
kind shall be instituted or maintained by any freight line company to 
enjoin the collection of any tax, or to enjoin the sale of any property 
seized by the state treasurer on account of nonpayment of any such tax, 
er to recover any tax, or any portion thereof, paid under protest, unless 
such freight line company shall have filed with said board a protest, in 
writing in the manner and form and within the time provided in this 
section. 


Amd. Sec. 3, Ch. 185, L. 1925. 


2105. Certification of valuation for taxation. The state board of 
equalization shall, immediately after the first day of July, or, if a protest 
has been filed by any freight line company, immediately after the 
state board of equalization has finally acted thereon, enter in a book 
provided for that purpose, the amount of the total gross earnings for 
each and every freight line company for the year preceding the first — 
day of January, the valuation of the cars of such freight line com- 
pany for taxation in this state, and the amount of the tax assessed 
and levied against such cars, as ascertained, determined, fixed, assessed, — 
and levied by such state board of equalization, and the state board of 


equalization shall, immediately thereafter certify the same to the state 4 
treasurer as the value for taxation of all cars operated, furnished or 


leased by such freight line company in this state, and the amount of 
the tax levied and assessed against the same. 


Amd. Sec. 4, Ch. 185, L. 1925. 


CHAPTER 167. 
COUNTY BOARDS OF EQUALIZATION. 
2113. County commissioners—When to equalize assessment. 


Cited in Butte Electric Ry. Co. v. Me- Sections 2113-2121 were cited in Bel- a ‘ 
Intyre, 71 Mont. 21, 23, 227 Pac. 61. knap Realty Co. v. Simineo et al, 67 — 


Mont. 359, 361, 215 Pac. 659. 


2114. Board may equalize assessments—Notice. The board has power, 
after giving notice in such manner as it may by rule prescribe, to — 


increase or lower any assessment contained in the assessment-book, so 
as to equalize the assessment of the property contained therein, and make 


the assessment conform to the true value of such property in money, and 
immediately after reaching a decision the board shall notify the tax- 


payer, in writing, of such decision, specifying the change, if any, made in _ 
the assessment; said notice to be given by registered mail, addressed to 4 


the taxpayer at his last known place of residence. 
Amd. Sec. 1, Ch. 43, L. 1927. 
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2115. The person aggrieved must apply. 


Failure of the complaint in an action 
to recover taxes paid under protest to 
allege that plaintiff before bringing suit 
had filed written application to the 
county board of equalization for reduc- 
tion of the taxes claimed to be excessive 
and that upon its refusal to act he had 
appealed to the state board of equaliza- 
tion, renders the pleading insufficient. 
Belknap Realty Co. v. Simineo, 67 Mont. 
359, 215 Pac. 659. 

Where taxes upon lands were valid, 
but are complained of as excessive, the 
question of their excessiveness must 


section before resort may be had to the 
statutory remedies. Thwing v. Weiser 
et al., 65 Mont. 28, 210 Pac. 750. 

The portion of a complaint in an ac- 
tion to set aside a tax certificate, relating 
to alleged excessive taxation, was insuffi- 
cient to state a cause of action in the 
absence of an allegation that the pre- 
cedent preliminary steps had been taken 
entitling plaintiff to maintain action 
for their cancellation. Thwing v. Weiser 
et al., 65 Mont. 28, 210 Pac. 750. 


For text treatment of this subject see 
vol. 24 Cal. Jur. 232. 


primarily have been presented to the 
county board of equalization under this 


CHAPTER 168. 
STATE BOARD OF EQUALIZATION. 


2122. Who constitute the board. 
Rep. Sec. 19, Ch. 3, L. 1923. 


2122.1. State board of equalization—Composition—Term—Vacancies. 
The state board of equalization, created by article XII of the constitution 
as amended shall be composed of three members to be appointed by the 
governor by and with the advice and consent of the senate. The members 
of said board shall be appointed within ten days after the passage of this 
act, and before the adjournment of the present legislative assembly. The 
governor shall designate the term of service of each member first ap- 
pointed, so that the term of one shall end March 1, 1925, of another March 
1, 1927, and of the third March 1, 1929. Hach succeeding member shall 
hold his office for a term of six years, and until his successor shall be 
appointed and shall have qualified. Any vacancy shall be filled by ap- 
pointment in accordance with the provisions of the constitution. Suc- 
ceeding appointments, except when made to fill a vacancy, shall be made 
on or before the last day of January during the biennial session of the 
legislative assembly, next preceding the commencement of the term for 
which the appointment is made. 


En. Sec. 1, Ch. 3, L. 1923. 


2122.2. Qualification and compensation. The persons to be ap- 
pointed as members of such board shall be such as are known to possess 
knowledge of the subject of taxation and skill in matters pertaining 
thereto. No persons so appointed shall hold any other office under the 
laws of this state nor any other state, nor any office under government 
of the United States, or of any other state. He shall devote his entire 
time to the duties of the office and shall not hold any position of trust 
or profit, nor engage in any occupation or business interfering or incon- 
sistent with his duties, or serve on or under any committee of any politi- 
eal party, or take part either directly or indirectly in any political cam- 
paign in the interest of any political party, or organization or candidate 
for office. Each member shall receive an annual salary of five thousand 
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($5,000) dollars, payable in equal monthly installments. He shall also 

be paid his actual traveling and other expenses when away from the ~ 

capital on official business. 
En. Sec. 2, Ch. 3, L. 1923. 


2122.3. Organization, quorum, sessions. The members of said board — 
of equalization first appointed, shall without delay, meet at the state © 
capital and shall organize and elect one of their members as chairman. 
A majority of said board shall constitute a quorum. It shall be in con- 
tinuous session and open for the transaction of business every day ex- 
cept Sundays and legal holidays; and the sessions of said board shall 
stand and be deemed to be adjourned from day to day without formal 
entry thereof upon its records. The board may hold sessions or conduct 
hearings and investigations at other places than the capitol when deemed ~ 
necessary to facilitate the performance of its duties or to accommodate — 
parties in interest. 

En. Sec. 3, Ch. 3, L. 1923. 


2122.4. Definitions. (1) The term ‘‘state board’’ or ‘‘board’’ when ~ 
used in this act without other qualification, shall mean the state board — 
of equalization. 

(2) The term ‘‘person,’’ when used in this act, shall mean and include ~ 
any individual, firm, partnership, association or corporation unless other- — 
wise expressly peed 

(3) The phrase ‘‘municipal corporation’’ or ‘‘municipality’’ on teil 
unit’’ when used in this act shall be deemed to include a county, city, 
incorporated town, township, school district, irrigation district, drainage — 
district, or any person, persons, or organized body authorized by law — 
to establish tax levies for the purpose of raising public revenue. 

En. Sec. 4, Ch. 3, L. 1923. 


2122.5. Clerks, experts, rules. Said board may appoint a secretary j 
and employ such other persons as experts, assistants, clerks and _ ste- 
nographers as may be necessary to perform the duties that may be required © 
of it, and fix their compensation, provided, however, that the total ex- 
penses of such board shall not exceed in the aggregate during any fiscal 
year the amount appropriated for the board for all purposes by the legis- — 
lature for such year; and provided further that no experts, or assistants 
shall be employed by the said board except after written approval of 
the governor filed with the board of examiners. Said board may also — 


require the assistance of any engineer in the service of any department 


of the state government without additional compensation other than such 
as he is already receiving. The secretary shall keep full and correct 
minutes of the transactions and proceedings of said board, shall have 
authority to administer oaths and perform such other duties as may be 
required of him. q 
The board may make all needful rules for the orderly and methodical 
performance of its duties as a board of equalization or otherwise and 
for conducting hearings and other proceedings before it. 
En. Sec. 5, Ch. 3, L. 1923. 
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2122.6. Office expenses. The board shall keep its office at the capitol, 
and shall be provided with suitable and necessary offices and office fur-! 
niture, printing, supplies, stationery, books, periodicals, and financial and, 
commercial reports. 

En. Sec. 6, Ch. 3, L. 1923. 


2122.7. Continuity of action of former board. All records, books,’ 
documents, reports, and correspondence, received and kept by the former 
state board of equalization, and all other property in its possession, shall 
immediately, upon the organization of the new board, be transferred to 
it for its use and convenience. The board shall have and possess all the 
powers and authority and be subject to all the duties heretofore pos- 
sessed by and imposed upon the former state board of equalization. The 
board shall continue and complete any and all work undertaken or com- 
menced and not completed by its predecessor. <All acts of the former 
state board of equalization initiated and completed in whole or in part 
since the adoption of the constitutional amendment creating the new 
board are hereby ratified and confirmed in such manner as to preserve the 
continuity of all action taken by the state board of equalization regard- 
ing taxation or any other duties imposed upon it relating to public reve- 
nue. The salaries and traveling expenses of assistants and clerks, for- 
merly employed by the old board, for services performed from the time 
of the adoption of the constitutional amendment until the organization 
of the new board shall be paid as though the old board had been econ- 
tinued in full force and effect until the organization of the new board, 
and shall be paid out of the appropriation for such purposes made for 
the former board. 

Officers of municipal corporations heretofore required to make reports 
to the state board of equalization shall report to the board hereby con- 
stituted. 

En. Sec. 7, Ch. 3, L. 1923. 


2122.8. Powers and duties defined. It shall be the duty of the board 
and it shall have power and authority in addition to any authority under 
the present statutes: 

(1) To prescribe rules and regulations, not in conflict with the con- 
stitution and laws of the state of Montana, to govern county boards of 
equalization and the assessors of the different counties'in the performance 
of their duties. 

(2) To prepare and enforce the use of forms in relation to the as- 
sessment of property. 

(3) To annually assess the franchise, roadway, roadbeds, rails, and 
rolling stock, and all other property of all railroads, and the pole lines 
and rights of way and all other property of all telegraph and telephone 
lines, electric power and transmission lines, ditches, canals and_ flumes, 
and other similar property, constituting a single and continuous property 
Operated in more than one county in the state, and to apportion such 
assessments to the counties in which such properties are located on a 
mileage basis; provided, however, that lots and parcels of real estate not 
included in right of way, with the buildings, structures and improvements 
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thereon, dams and power-houses, depots, stations, shops, and other build- 
ings, erected upon right of way, furniture, machinery, and other personal 
property, shall not be considered as a part of any such single and con- 
tinuous property, but shall be considered as separate and distinct there- 
from, and shall be assessed by the county assessor of the county wherein 
they are situate. % 
(4) To transmit to the county clerk of each courty its apportion- 
ment of all assessments made by such board. 

(5) To adjust and equalize the valuation of taxab’e property among 
the several counties, and the different classes of taxal te property in any 
county and in the several counties and between individual taxpayers; 
supervise and review the acts of county assessors and county boards of 
equalization; change, increase or decrease valuations made by county as- 
sessors or equalized by county boards of equalization; and exercise such 
authority and do all things necessary to secure a fair, just and equitable 
valuation of all taxable property among counties between the different 
classes of property and between individual taxpayers. 

(6) To have and exercise general supervision over the administration 
of the assessment and tax laws of the state, and over assessors, county 
boards of equalization, boards of county commissioners, and other officers 
of municipal corporations, having any duties to perform under any of 
the laws of this state relating to taxation to the end that all assessments 
of property be made relatively just and equal at true value in sub- 
stantial compliance with law, and to supervise the administration of all 
revenue laws of the state and assist in their enforcement, and for that 
purpose may visit each county in the state whenever deemed necessary, 
and, may call, not to exceed one meeting of the county assessors each 
year at the capitol, for consultation and instruction, the expense of such 
attendance to be paid by the respective counties. 

(7) To confer with, advise and direct officers of municipal corpora- 
tions as to their duties, with respect to taxation, under the statutes of 
the state. 

(8) To direct proceedings, actions and prosecutions to be instituted 
to enforce the laws relating to the penalties, liabilities and punishment 
of public officials and persons, or their agents, for failure or neglect to 
comply with the provisions of the statutes governing the revenue of the 
state or municipal corporations; and to cause complaints to be made 
against assessors and other public officers to the proper district court for 
their removal from office for official misconduct or neglect of duty. 

(9) To require county attorneys to assist in the commencement and 
prosecution of actions and proceedings for penalties, forfeitures, removals — 
and punishment for violations of the laws of the state in respect to the 
assessment of property and other revenue laws, in their respective coun- 
ties. 

(10) To eollect annually from the proper officers of municipal cor- — 
porations information as to the assessment of property, collection of taxes, 
receipts from licenses and other sources, the expenditure of public funds © 
for all purposes, and such other information as may be needful and help- — 
ful in the work of the board in such form and upon such blanks as the 
board shall prescribe; and it shall be the duty of all public officers so 
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ealled upon to fill out properly and return promptly to the board all 
blanks so transmitted and in every way aid the board in its work; to 
examine the records of all municipal corporations for such purposes as 
are deemed needful or helpful by the board. 

(11) In its diseretion, to inspect and examine, or cause an inspec- 
tion and examination of the records of the officers of any municipality, 
whenever such officer shall have failed, neglected or refused to return 
properly the information required by this section within the time set 
by the board. Upon completion of such inspection and examination the 
board shall transmit to the clerk, or other proper official of the munici- 
pality, a statement of the expenses incurred by the board to secure the 
necessary information. A duplicate of such statement shall be filed in 
the office of the state board of examiners and when approved and allowed 
shall be paid the same as other expenses of the board. Within sixty days 
after the receipt by the municipality of the above statement, the same 
shall be audited, as other claims of the municipal corporation are audited 
and shall be paid into the state treasury and if the same is not so paid 
the attorney general shall institute an action, in the proper court, against 
the municipality to recover the same. 

The officers responsible for the furnishing of the information ecol- 
lected pursuant to this section, shall be jointly and severally liable for 
any loss the municipality may suffer, through their delinquency; and no 
payment shall be made to them for salary, or on any other account, until 
the cost of such inspection and examination as provided above shall have 
been paid into the treasury, or to the proper officers of such municipality. 
They also shall be subject to such other fines and penalties as prescribed 
by law. 

(12) To require persons, as defined above, to furnish fesemeean 
concerning their capital, funded or other debt, current assets and lia- 
bilities, cost and value of property, earnings, operating and other ex- 
penses, taxes and all other facts which may enable the board to ascer- 
tain the value of the relative burdens borne by all kinds of property and 
occupations in the state. 

(13) To summon witnesses to appear and give evidence, and to pro- 
duce records, books, papers and documents relating to any matter which 
the board shall have authority to investigate and determine. 

(14) To cause the deposition of witnesses residing within or without 
the state, or absent therefrom, to be taken upon notice to the interested 
party, if any, in like manner that depositions are taken in actions pend- 
ing in the district court, in auy matter which the board shall have au- 
thority to investigate and determine. 

(15) To examine into all cases where evasion or violation of the laws 
for taxation of property, proceeds, occupation or business is alleged, com- 
plained of or discovered, and to ascertain wherein existing laws are in- 
effective or are improperly or negligently administered. 

(16) To investigate the tax systems of other states and countries and 
to formulate and recommend legislation for the better administration of 
the fiscal laws so as to secure just and equal taxation and improvement 
in the system of taxation and the economical Sauer iit fy of publie reve- 

nue in the state. 
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(17) To consult and confer with the governor of the state upon the 
subject of taxation, the administration of the laws relating thereto and 
the progress of the work. of the board, and to furnish the governor such 
assistance as he may require. 


(18) To transmit to the governor and to each member of the legisla- — 


ture twenty days before the meeting of the legislature a report of the 
board, showing all the taxable property of the state and the value of the 
same in tabulated form, with recommendations for improvement in the 
system of taxation, together with such measures as may be formulated 
for the consideration of the legislature. : 

(19) To exercise and perform such further powers and duties as are 
or may be granted to or imposed upon the board by law. 

En. Sec. 8, Ch. 3, L. 1923. 


Cited in State ex rel. Northern Pacific Ry. Co. v. Duncan, 68 Mont. 420, 424, 219 


Pac. 638. 


2122.9. Appeal to state board of equalization. Any person, firm or 


corporation or the board in behalf of the state, or any municipal cor- 
poration, aggrieved by the action of any county board of equalization, 
may appeal to the state board of equalization by filing with the county 
board a notice of appeal, and a duplicate thereof with the state board 


of equalization, within five days after the action of the said county board, — 


which notice shall specify the action complained of, and the reasons as- 
signed for such complaint. The state board may require the county board 
to certify the minutes of its proceedings resulting in such action, and 
all testimony taken in connection therewith and may hear further testi- 
mony and may consider the weight of the testimony already certified, 
and may reverse, modify or affirm the action complained of. 

En. Sec. 9, Ch. 3, L. 1923. 


2122.10. Notice of intention to change assessment. When the state 
board of equalization shall contemplate making any change in the as- 


sessment of any property assessed to any particular person (except in 


a case where an appeal has been filed with the state board) said board 
shall, before making any change in such assessment, fix a time and place 


for a hearing thereon, and to give such taxpayer written notice of such — 


hearing by registered letter deposited in the postoffice, postpaid, and 
directed to said taxpayer at his last known place of residence, at least 
ten days before the day fixed for such hearing. Such notice shall state 
the purpose of such hearing and the time and place when the same will 
be held. 


When the state board of equalization shall contemplate raising or — 
lowering the assessed valuation of any one or more classes of property 


in any county, it shall give notice of its contemplated action to the board 


of county commissioners of the county in which such elass or classes of — 
property is situated, in such manner as it shall deem proper and sufficient, — 


and shall fix a time and place within the county in which such change 
of assessment is proposed for a hearing thereon; provided, however, that 


if the change affects one or more classes of property common to more 
than one county the board shall fix the time and place of hearing so as — 
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to accommodate the counties interested. At the time and place fixed 
for such hearing any taxpayer or any officer of any municipal corpora- 
tion interested therein may appear and be heard. 


En. Sec. 10, Ch. 3, L. 1923. 


2122.11. Assessment of omitted property. Whenever the state board 
of equalization shall, in any year, discover that any taxable property of 
any person has not been assessed in such year, or that it has been omitted 
from taxation during any previous year or years, the state board may 
assess the same for such year or for such previous years. The order 
making the assessment shall contain the name of the person to whom the 
property is assessed, a general description of such property, its assessed 
valuation, the year for which it is assessed and the county in which the 
same is assessed. A copy of such order shall be transmitted to the 
Officer of the county, in whose possession the assessment-books of such 
‘county are at the time of the making of such order by the board, and such 
officer shall immediately after receiving such copy, enter the assessment 
on the tax books of the county for the year in which such order is made, 
and thereupon such assessment shall have the same force and effect as 
though originally made by the county assessor; provided, however, that 
before making any such assessment the state board of equalization shall 
give the person to whom such property is proposed to be assessed, notice 
of its intention to make such assessment, and the time and place when 
2 hearing will be had thereon; such notice to be given either by registered 
letter or personal service at least ten days before the date so fixed for 
such hearing; and provided further that all assessments of omitted prop- 
erty must be made within three years after the end of the calendar year 
in which the same should have been assessed. 


En. Sec. 11, Ch. 3, L. 1923. 


This act, empowering the state board 
of equalization by section 11 thereof to 


the calendar year in which the same 
should have been assessed, is not open to 
the objection that it is retroactive in 


assess property which theretofore escaped its operation. Butte & Superior Mining 
taxation, provided the assessment be 0. v. McIntyre, 71 Mont. 254, 229 Pac. 
made within three years after the end of 730. 


2122.12. Statement of changes to be sent to county clerk. The sec- 
retary of the board shall transmit to each county clerk a statement of 
the changes made by the board in the assessment-book of the county, or 
any assessment contained therein, which shall be prima facie evidence 
of the regularity of all proceedings of the board resulting in the action 
which is the subject matter of the statement. 


En. Sec. 12, Ch. 3, L. 1923. 


2122.13. Determination of state rate of taxation—Notice of. Be- 
tween the first and third Mondays of August of each year, the board must 
determine the rate of state tax to be levied and collected upon the as- 
sessed valuation of the property in the state, which, after allowing twelve 
per cent for delinquencies in the collection of taxes, must be sufficient 
to raise the specific amount of the revenue required by the legislative 
assembly for state purposes. The board must immediately thereafter 
transmit to the county clerk of each county a statement of such rate, and 
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upon its receipt the county clerk must, in writing, notify the state board 
of equalization thereof. 
En. Sec. 13, Ch. 3, L. 1923. 


2122.14. Penalty for refusal to furnish information. If any person 
shall refuse inspection of any books or records when requested by the 
board or its authorized agent, or shall refuse or neglect to furnish any 
information called for by the board in the performance of its official 
duties relating to the assessment and taxation of property the board shall 
make such determination and assessment of his or its property as in its 
judgment appears to be just and equitable, and may add to its assessment 
thus made not more than twenty per cent thereof as a penalty for such 
refusal or neglect. The board shall immediately notify the person so 
assessed of its action, either by registered mail or by personal service 
of such notice. Such action of the board and the assessment so made 
shall be final and conclusive unless the party so assessed, (1) shall, 
within twenty days after receiving such notice, furnish all information 
requested by the board and show cause before the board why such assess- 
ment and penalty should be modified or annulled, when the board shall 
then from all information presented to it or from its own investigation 
make such assessment as to it seems just and equitable; or, (2) unless 
the party assessed shall within sixty (60) days after receiving such notice, 
appeal to the district court of Lewis and Clark county from the action 
of the board in making such assessment and imposing such penalty by 
serving on the board and filing in the office of the clerk of said district 
court notice of appeal therefrom together with a bond conditioned for 
the payment of such amount as the judgment of said court may require 
within thirty (30) days after the entry of such judgment. Upon the 
hearing of such appeal the court shall determine whether the board of 
equalization was entitled to inspect such books or records, or was entitled 
to the information requested by the board, and if the court shall find 
that the board was entitled to inspect such books or records or was en- 
titled to the information requested by the board, the court shall not 
change or modify in any manner the assessment as made or the penalty 
added to such assessment by the board but if the court shall. find that 
the board was not entitled to inspect such book or records, or was not 
entitled to the information requested by the board, then the court shall 
enter a judgment changing and modifying the assessment made by the 
board by striking out the penalty added thereto by the board. 


En. Sec. 14, Ch. 3, L. 1923. 


2122.15. Duties of public officers. It shall be the duty of all public | 
officers of the state and of any municipality to give to the board infor- 
mation in their possession relating to taxation when required by the: 
board, and to co-operate with and aid the board in every manner in’ 
its oitons to secure a fair, equitable and just enforcement of the taxation | 
and revenue laws of the state. q 


En. Sec. 15, Ch. 3, L. 1923. | 
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2122.16. Hearings, witnesses, contempt, fees and subpoenas. Oaths 
to witnesses in any investigation by the board may be administered by 
the secretary or a member of the board. In case any witness shall fail 
to obey any summons to appear before said board, or shall refuse to tes- 
tify, or answer any material question, or to produce records, books, papers 
or documents when required to do so, such failure or refusal shall be 
reported to the attorney-general, who shall thereupon institute proceedings 
in the proper district court to compel obedience to any summons or order 
of the board, or to punish the witness for such neglect or refusal. Any 
‘person who shall testify falsely in any material matter, under considera- 
tion by the board shall be guilty of perjury and punished accordingly. 
Witnesses attending shall receive like compensation as witnesses in the 
district court. Such compensation shall be charged to the proper appro- 
priation for the board. 


En. Sec. 16, Ch. 3, L. 1923. 


2122.17. Seal. The state board of equalization shall have a seal and 
‘such seal shall have the following words engraved thereon, ‘‘Board of 
Equalization of the State of Montana.’’ The board shall authenticate all 
of its orders, records and proceedings with such seal, and the courts of 
this state shall take judicial notice of such seal. 


En. Sec. 17, Ch. 3, L. 1923. 


2122.18. Unconstitutionality or Invalidity. If any clause, sentence, 
paragraph or part of this act shall for any reason, be adjudged by any 
eourt of competent jurisdiction to be invalid, such judgment shall not 
affect, impair or invalidate the remainder of the act, but shall be confined, 
in its operation to the clause, sentence, paragraph, or part thereof, di- 
rectly involved in the controversy in which such judgment shall have 
‘been rendered. No caption of any section or set of sections shall in any 
way affect the interpretation of this act, or of any part thereof. 


En. Sec. 18, Ch. 3, L. 1923, 


2122.19. Board of equalization to collect certain taxes. The duty of 
collecting the nonresident inheritance taxes, all gross earning taxes on 
freight lines, and the following ‘license taxes, to wit: The corporation 
license tax, taxes on express companies and sleeping-car companies, coal 
‘Mines, and dealers license taxes, metaliferous mines license tax, cement 
‘producers and dealers, license taxes, the gasoline distributors and dealers 
license tax, the oil producers’ license tax and all other license taxes deter- 
mined by the state board of equalization, the responsibility for collection 
of which has heretofore been imposed upon the state treasurer are hereby 
transferred from the state treasurer to the state board of equalization ; 
‘such collections to be turned over to the state treasurer on the tenth 
and twenty-fifth day of each and every month, and it is further provided 
that all duties heretofore imposed by law upon the state treasurer, with 
“reference to the collection and issuance of receipts for any of the above 
named license taxes, or other taxes above enumerated, are hereby im- 
posed upon the state board of equalization, 


' En. ‘Sec. 1, Ch. 79, L. 1927. 
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2122.20. Assessment and apportionment of net proceeds of mines and 
other property. The state board of equalization must, on or before the 
third Monday in July of each year, assess the net proceeds of all mines and 
all property required by law to be assessed by such board, and must ap- 
portion to the counties and to the cities, towns, school districts and other 
taxing districts therein, in the manner provided by law, the total assess- 
ment of each of the properties so assessed by such board. 


En. Sec. 1, Ch. 180, L. 1925. 


2122.21. Transmission statement to county clerk. The state board of 
equalization must, on or before the fourth Monday in July of each year, 
transmit to the county clerk of each county to which any such apportion- 
ment is made, a statement with reference to each property so assessed 
and apportioned, containing a description thereof sufficient for identifi- 
cation, and stating the kind and character and the amount, quantity and 
extent of such property and the value thereof in each city, town, school 
district and other taxing district within the county, and the total value 
thereof in the county, and such board must, at the time of transmitting — 
such statement to the county clerk, transmit a copy thereof to the owner 
of such property or to the person to whom the same is to be assessed. 


En. Sec. 2, Ch. 180, L. 1925. 


2122.22. Clerk to enter assessment. The county clerk must, on the 
receipt of each such statement from the state board of equalization, im- — 
mediately enter on the assessment-books of the county the assessment of 
such property as contained in such statement, and the same shall consti- 
tute the assessment of such property for taxation purposes in such county 
and in such cities, towns, school districts and other taxing districts of 
such county; provided that if any city of town in such county shall have 
provided by ordinance for the collection of its taxes by its own officers the 
county clerk must immediately after entering such assessment on the assess- 
ment-books of the county, transmit a copy of so much of such statement as 
affects such city or town to the clerk thereof, and such city or town 
clerk shall on receipt thereof enter such assessment on the assessment- 
books of such city or town. All such property is taxable upon such as- 
sessment at the same rate, by the same officers, and for the same pur- 
poses as other taxable property within such counties, cities, towns, school — 
and other taxing districts, respectively, and such taxes must be collected | 
in the same manner and by the same officers as other taxes are collected. | 


En. Sec. 3, Ch. 180, L. 1925. 


2122.23. Procedure for correction or change of assessment. At any | 
time after the assessment of any property by the state board of equaliza- 
tion, and before the fourth Monday in August of the year in which such | 
assessment is made, the owner of such property, or the person to whom the © 
same is assessed, may make written application to the state board of equal- 
ization to have such assessment changed or corrected in any respect or par- 
ticular, or to have the assessment set aside and. a reassessment made by 
such board, which application must set forth specifically the grounds and | 
reasons of [on] which such application is based. On receipt of any such | 
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application the board must make an order fixing a day for hearing the 
same, giving the applicant at least ten days’ notice in writing of the day 
so fixed for such hearing. And the state board of equalization may, on 
its own initiative, when it believes that an error or mistake has been 
made in an assessment made by it, or that it is for the best interests 
of the state so to do, at any time before the fourth Monday in August 
of the year in which such assessment is made, make an order for a hear- 
ing thereon, giving the owner of or person to whom such property is 
assessed, at least ten days’ written notice of the day so fixed for such hear- 
ing, in which said notice and order must be stated briefly, the mistake 
or error believed to exist by such board and the manner in which it is 
proposed to correct the same, or wherein the interests of the state require 


-a change to be made in such assessment and the nature of the change pro- 


posed therein. On any such hearing, whether held on application of the 
owner or person to whom the property is assessed or on the initiative of 


‘the state board of equalization, such board, after hearing and considering 


all evidence introduced on such hearing, may make such changes or 
corrections in such assessment as it may deem necessary and proper, or 
may set aside such assessment and make a reassessment of such property; 
provided that all such hearings must be held and all such changes, cor- 
rections or reassessments made by the state board of equalization before 
the second Monday in October. When any change or correction is made 
im any assessment, or any reassessment is made as the result of such 
hearing the board of equalization must, within fifteen days thereafter, 
transmit to the county clerk of each county to which such property has 
been apportioned, or which is affected by such changes, corrections or 
reassessments a statement shall be in the same form and contain the same 
details as the statement required by section 2 of this act. On receipt 
of any such statement the county clerk must immediately make the neces- 
sary and proper changes in the assessment of such property on the as- 
sessment-books of the county as shown by such statement, and if any 
change or correction in such assessment of such reassessment affects any 
city or town which collects its taxes by its own officer, the county clerk 


must, after entering the same on the assessment-books of the county, 


transmit to such city or town clerk so much of such statement as affects 
such city or town and such city or town clerk must thereupon make such 


changes and corrections on the assessment-books of such city or town. 


En. Sec. 4, Ch. 180, L. 1925. 


2123. General powers and duties of board. 


_ Rep. Sec. 19, Ch. 3, L. 1923. State v. State Board of Equalization, 67 
Cited in Belknap Realty Co. v. Simineo Mont. 340, 351, 215 Pac. 667. 
et al, 67 Mont. 359, 363, 215 Pac. 659; 


2124. Appeal to state board of equalization. 


Rep. Sec. 19, Ch. 3, L. 1923. alleged excessive or erroneous assessment, 


In the absence of fraud or the adoption the remedy for adjustment by boards of 
of a fundamentally wrong principle of equalization being exclusive in the ab- 


assessment by the taxing officers, a tax- sence of the contingencies referred to. 


= = 


payer may not have recourse to the Belknap Realty Co. v. Simineo, 67 Mont. 
courts in the first instance to rectify an 359, 215 Pac. 659, 
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2125-2130, inclusive. Relating to the state board of equalization. 
Rep. Sec, 19, Ch. 3, L. 1923. 


CHAPTER 169. 
ASSESSMENT OF RAILROADS BY STATE BOARD OF EQUALIZATION. 


2131. Assessment of railroads. The president, secretary, or manag- 
ing agent, or such other officer as the state board of equalization may 
designate, of any corporation, and each person or association of persons, 
Owning or operating any railroad in more than one county in this state, 
must, on or before the first day of April of each year, furnish the said 
board a statement, signed and sworn to by one of such officers, or by 
the person or one of the persons forming such association, showing in 
_detail for the year ending on the thirty-first day of December, imme- 
diately preceding: 

(1) The whole number of miles of railroad in the state; and, where 
the line is partly out of the state, the whole number of miles without the 
state, and the whole number within the state, owned or operated by such 
corporation, person, or association. 

(2) The value of the roadway, roadbed, and rails of the whole rail- 
road, and the value of the same within the state. 

(8) The width of the right of way. 

(4) The number of each kind of all rolling stock used by such cor- 
poration, person, or association in operating the entire railroad, including | 
the part without the state. 
| (5) Number, kind and value of rolling stock owned and operated in 
the state. 

_(6) Number, kind and value ‘of rolling stock used in the state, bat 
now owned by the party making the returns. | 

(7) Number, kind and value of rolling stock owned but used out o 
the state, either upon divisions of road operated by the party making the 
returns, or by and upon other railroads. 

(8) The whole number of side-tracks in each county, including the! | 
number of miles of track in each railroad yard in the state. | 

(9) The number of each kind of rolling stock used in operating the 
entire railroad, including the part without the state, which must include ' 
a detailed statement of the number and value theteet) of all engines, 
passenger, mail, express, baggage, freight, and other ears, or property | 
owned or leased by such corporation, persons, or association. 

(10) The number of sleeping and dining cars not owned by | 
corporation, person, or association, but used in operating the railroads | 
of such corporation, person, or meet einan in the state, or on the line’ 
of the road without the state during each month of-the year for wi 
the return is made; also the number of miles each. month, said cars have) 
been run or operated within and without the state. 

(11) A description of the road, giving the points of entrance into 
and the points of exit from each county, with a statement of the number: 
of miles in each county. When a description of the road shall have once: 
been given, no other annual description thereof is necessary, unless the 
road shall have been changed. Whenever the road, or any portion of: 
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the road, is advertised to be sold, or is sold for taxes, either state or 
county, no other description is necessary than that given by, and ‘the 
same is conclusive upon, the person, corporation, or association giving the 
description. No assessment is invalid on account of a misdescription of 
the railroad, or the right of way for the same. If such statement is not 
furnished as above provided, the assessment made by the state board of 
equalization upon the property of the corporation, person, .or association 
failing to furnish the statement is conclusive and final. 

(12) Also showing in detail for the year preceding the first of Janu- 
ary: 

(a) The gross earnings of the entire road; 

(b) The gross earnings of the road within the state, and where the 
railroad is let to other operators, how much was derived by the lessor as 
rental ; 

(c) The cost of operating the entire road, exclusive of sinking fund, 
expenses of land department, and money paid to the United States; 

(d) Net income for such year, and amount of dividend declared. 

(e) Capital stock authorized ; 

(f) Capital stock paid in; 

(g) Funded debt; 

(h) Number of shares authorized; 

(i) Number of shares of stock issued. 

(13) Any other facts the state board of equalization may require. 

En. Sec. 1, Ch. 7, L. 1925. 


For text treatment of this subject see vol. 24 Cal. Jur. 399. 


2134. County commissioners to enter assessment order, 
Rep. Sec. 5, Ch. 180, L. 1925. 


CHAPTER 170. 
ASSESSMENT OF CERTAIN TELEGRAPH, TELEPHONE AND ELECTRIC POWER 
PROPERTIES BY STATE BOARD OF EQUALIZATION. 
2145. Order of board of commissioners declaring valuations, 
Rep. Sec. 5, Ch. 180, L. 1925. 


CHAPTER 171. 
LEVY OF TAXES, 
2147. The Levy. 
Cited in Butte Electric Ry. Co. v. McIntyre, 71 Mont. 21, 23, 227 Pae. 61. 


2148. State tax levy of three and one-half mills—Support of uni- 
‘versity of Montana. 


The agricultural experiment station and 


Jones v. Erickson, 75 Mont. 429, 244 Pac. 
the agricultural extension service are not 


287. 


parts of the agricultural college or com- 
ponent parts of the University of Mon- 
tana; hence appropriations made for them 
cannot be charged to receipts from the 
mill and a half levy for state purposes 
‘authorized by this section for the main- 
tenance of the University. State ex rel. 


The title of this act is not open to the 
objection that it contains more than one 
subject, contrary to the provisions of sec- 
tion 23, article V, of the state constitu- 
tion. State ex rel. Jones v, Erickson, 75 
Mont. 429, 244 Pae. 287. 


(Notr.—The holdings of the court on the various constitutional questions involved 
/in the above case are annotated under the constitution.) 
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2149. Rate of taxation fixed by state board. 
Sections 2149, 2150 were cited in Butte Electric Ry. Co. v. McIntyre, 71 Mont. 21, 


23, 227 Pac. 61. 


2152. Tax operates as a judgment or lien. 


This section, providing that “every lien 
created by this title’ (relating to taxa- 
tion) has the foree and effect of an 
execution against the personal property 
of a delinquent taxpayer, has reference 
only to the collection of taxes for state 


ments levied by an irrigation distriet for 
the payment of its bonds or interest 
thereon. State v. Nicholson, 74 Mont. 
346, 240 Pac. 837. 


For text treatment of this subject see 
vol. 24 Cal. Jur. 217. 


and county government purposes and has 
no application to special taxes or assess- 


2153. Lien of personal property taxes. Every tax due upon personal 
property is a prior lien upon such personal property assessed, which lien shall 
have precedence over any other lien, claim, or demand, and every tax due 
upon personal property is a lien upon the real. property of the owner 
thereof, from and after 12 M. of the first Monday in March in each year; 
provided, however, that any owner of a mortgage on real estate upon 
which personal property taxes are by this act made a lien and where the 
owner of such real estate and personal property has failed to pay taxes 
due upon such real estate and personal property for one or more years, 
may file with the county assessor of the county in which such property 
is located a written request to have the personal property and real estate 
of the owner separately assessed. Such request must be made by regis- 
tered mail at least ten days prior to the first Monday in March in the 
year for which property is assessed. Upon receipt by the assessor of such 
request it is hereby made the duty of the county assessor to make a 
‘separate assessment of real and personal property of the owner thereof 
and such personal property taxes shall not be a lien upon the real estate _ 
so mortgaged of the owner thereof and the said personal property taxes — 
shall be collected in the manner provided by law for other personal 


property. ¢ 
Amd. Sec. 1, Ch. 113, L. 1927. year. County of Hill v. County of Lib- 
Under this section and section 2154, erty, 62 Mont. 15, 203 Pac. 500. f 


delinquent taxes do not become a lien ; ‘ 
on the property against which originally For text treatment of this subject see 
assessed, immediately on delinquency, but Vol. 24 Cal. Jur. 218. 
on the first Monday in March of each 4 


2154.1, Filing notice federal tax liens. Notices of liens for taxes _ 
payable to the United States of America and certificates discharging such _ 
liens shall be filed in the office of the county clerk of the county or coun- 
ties in this state, within which the property subject to such lien is situ- 
ated. No fee shall be charged for such filing. ; 

En. Sec. 1, Ch. 8, L. 1927. i: 


2154.2. Index of tax liens. When a notice of such lien is filed, the 
county clerk shall forthwith enter the same in an alphabetical federal 
tax lien index, showing on one line the name and residence of the tax- 
payer named in such notice, the collector’s serial number of such notice, — 
the date and hour of filing, and the amount of tax with the interest and 
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penalties; he shall file and keep all original notices so filed in numerical 
order in a file or files and designated, federal tax lien notices. 


En. Sec. 2, Ch. 8, L. 1927. 


2154.3. Certificate of discharage. When a certificate of discharge 
of any tax lien issued by the collector of internal revenue or other proper 
officer, is filed in the office of the county clerk, where the original notice 
of lien is filed, said county clerk shall enter the same with date of filing 
in said federal tax lien index, on the line where notice of the lien so 
discharged is entered, and permanently attach the original certificate of 
discharge to the original notice of lien. 


En. Sec, 3, Ch. 8, L. 1927. 


2154.4. Furnishing of files. Said federal tax lien index and file or 
files for said federal tax lien notices shall be furnished to the county 
elerk of each county in this state, in the manner now provided by law 
for the furnishing of books in which deeds are recorded. 


En. Sec. 4, Ch. 8, L. 1927. 


2154.5. Purpose of act. This act is passed for the purpose of au- 
thorizing the filing of notices of liens in accordance with the provisions 
of section 3186 of the Revised Statutes of the United States, as amended 
by the act of March 4, 1913, 37 Statutes at Large, page 1016, and any 
acts or parts of acts amendatory thereof. 


En. Sec. 5, Ch. 8, L. 1927. 


2154.6. Interpretation of act. This act shall be so interpreted and 
construed as to effectuate its general purpose to make uniform the law 
of those states which enact it. 


En. Sec. 6, Ch. 8, L. 1927. 


2154.7. Act how cited. This act may be cited as the uniform federal 
tax lien registration act. 
En. Sec. 7, Ch. 8, L. 1927. 


CHAPTER 172. 
DUTIES OF COUNTY. CLERK IN RELATION TO TAXES. 


“ 2159. To follow directions of state board of equalization. 


Sections 2159-2161 were cited in Butte cited as sections 2607, 2608, Revised 
Electric Ry. Co. v. McIntyre, 71 Mont. Codes, in Anderson vy. McClenethan, 62 
fees, 227 Pac. 61. Mont. 387, 391, 205 Pac. 230. 


This and the following section were 


9161. Delivery assessment-book and affidavit. On or before the third 
Monday of October he must deliver the original assessment-book to the 
county treasurer, with an affidavit attached thereto, and by him sub- 
scribed as follows: 

7 BREE As vevinsBee «ss county clerk ‘of the tounty OL0 I . PIR. 
do swear that I received the assessment-book of the taxable property of 
‘the county from the county assessor with his affidavit thereto affixed, and 
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that I have corrected it and made it conform to the requirements of the — 
- county and state board of equalization; that I have reckoned the respec- 
tive sums due as taxes, and have added up the columns of valuations, 
taxes and acreage, as required by law, and the said assessment-book to 
which this affidavit is affixed is full, true and correct, and made in the 
manner prescribed by law.’’ 


Amd. Sec. 9, Ch. 96, L. 1923. consideration the assessment-roll for 1922, 


Since under this section the date on 
which the county assessment-roll must be 
completed was changed from the first 
Monday of October to the third Monday 
of that month, the board of county 
commissioners to which a petition for 
the creation of a new county had been 
submitted on October 10, 1923, in de- 
termining whether the proposed new 
county was possessed of property of the 
assessed valuation of at least four million 


Garry v. Martin, 70 Mont. 587, 227 Pac. 
573. 

Cited as section 2609, Revised Codes, 
in State ex rel. Bullock v. District Court, 
62 Mont. 600, 601, 205 Pac. 955. 

This section and section 2164 were 
cited as sections 2609-2612, Revised 
Codes, in Anderson v. McClenethan, 62 
Mont. 387, 392, 205 Pac. 230. 


For text treatment of this subject see 
vol. 24 Cal. Jur. 213. 


dollars as shown by the last preceding 
assessment, did not err in taking into 


2163. Clerk to charge treasurer. On delivering the original assess- 
ment-book to the county treasurer, as provided in section 2161, the county 
clerk must charge the treasurer with the full amount of taxes levied. 


Amd. Sec. 10, Ch. 96, L. 1923. 


2165. Clerk to charge and credit collectors. The county clerk, if the 
criginal assessment-book or the delinquent tax list is transferred from 
one collector to another, must credit the one and charge the other with 
the amount then outstanding on the tax-book. 


Amd. Sec. 11, Ch. 96, L. 1923. 


2165.1. Special poll tax—Collection and receipt. Whenever any 
special poll tax shall be imposed as provided by the laws of this state, 
whether for road, poor or any other purpose, it shall be the duty of the 
county clerk to have suitable receipts for the same printed and to deliver 
said receipts to the county treasurer charging him with the same and it 
shall be the duty of the county treasurer to proceed to collect such poll 
tax as provided by law. The receipts herein provided for shall be bound 
in book form and shall be printed and written in triplicate. One copy of 
such receipt shall be delivered to the person paying the tax, one copy 
of each and all receipts shall be turned over to the county clerk at the 
end of each month to be preserved in his office; and one copy of each 
and all such receipts shall be permanently preserved in the office of the 
treasurer. 


En. Sec. 1, Ch. 81, L. 1923, 


CHAPTER 173. 
COLLECTION OF PROPERTY TAXES—TAX SALES—REDEMPTIONS. 


2169. Treasurer to publish notice of delinquency. Within ten days | 
after the receipt of the assessment-book, the county treasurer must pub- © 
lish a notice specifying: . 


¥ 
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1. That one-half of all taxes levied and assessed will be due and 
payable before six o’clock P. M. on the thirtieth day of November next 
thereafter, and that unless paid prior thereto the whole amount of said 
taxes will be delinquent and will draw interest at the rate of one per 
cent per month from and after such delinquency, and ten per cent will 
be added to the amount thereof as a penalty, and that one-half of all 
‘taxes levied and assessed will be due and payable on or before six o’clock 
P. M., on the thirty-first day of May next thereafter, and that unless paid 
prior to said date said taxes will be delinquent and will draw interest 
at the rate of one per cent per month from and after such delinquency, 
and five per cent will be added to the amount thereof as a penalty. 
. 2. The time and place at which payment of taxes may be made; and 
he must send to the last known address of each taxpayer a postcard or 
other written notice, postage prepaid, showing the amount of taxes due 
the current year, and the amount due and delinquent for other years; 
but any failure to give either notice will not affect the legality of the tax. 
Amd. Sec. 2, Ch. 96, L. 1923. 


The title to this act, “An act to fix 
the time and method of collecting taxes 
and interest thereon,’ sufficiently ex- 


by it, the county treasurer is not author- 
ized to seize and sell personal property 
of a delinquent owner of lands within 
the district, but must proceed in the 


presses the subject of the act—author- 
izing the semi-annual payment of taxes 
-—to meet the requirements of section 
23, article V,of the constitution. Thomas 
_y. City of Missoula et al., 70 Mont. 478, 
226 Pac. 213. 

The general repealing clause found in 
‘this act repeals subdivision 2 of section 
5039 and section 5203 as well as or- 
‘dinances enacted in pursuance of said 
‘sections. Thomas v. City of Missoula 
et al., 70 Mont. 478, 226 Pac. 213. 

In the collection of tax or assessment 


_ 240 Pae. 


manner prescribed by chapter 173, part 
III of the Revised Codes of 1921, as 
amended by chapter 96 of the Laws of 
1923 for the collection of state and 
county taxes made a lien upon real prop- 
erty. State v. Nicholson, 74 Mont. 346, 
837. 

Cited in Butte Electrie Ry. Co. v. Me- 
Intyre, 71 Mont.  21,)238))'227 Pace.) 61; 
County of Hill v. County of Liberty, 62 
Mont. 15, 17, 203 Pac. 500. 


For text treatment of this subject see 
vol. 24 Cal. Jur. 256. 


levied by an irrigation district for the 
payment of the interest on bonds issued 


2169.1. Taxes, when payable—Interest on delinquent. All taxes levied 
“and assessed in the state of Montana shall be payable as follows: One- 
half of the amount of such taxes shall be payable on or before 6 o’clock 
P. M. on the thirtieth day of November of each year and one-half on or 
before 6 o’clock P. M. on the thirty-first day of May of each year; pro- 
vided, that unless one-half of such taxes are paid on or before 6 o’clock 
P. M. on the thirtieth day of November of each year, then, and in that 
event, the whole amount of taxes so levied and assessed shall become 
delinquent, and all delinquent taxes shall draw interest at the rate of 
one per cent per month from the time they are first delinquent until paid. 
All taxes not paid on or before 6 o’clock P. M. of the thirty-first 
day of May of each year will be delinquent, and will draw interest at 
the rate of one per cent per month until paid. A penalty of five per cent 
shall be added to all delinquent taxes. | 0 


En. Sec. 1, Ch. 96, L. 1923. Assessment for special improvement 


This section, providing for the semi- 
annual payment of “all taxes levied and 
assessed in the state,”’, applies to city 
taxes as well as to county taxes. Thomas 
vy. City of Missoula et al., 70 Mont. 478, 
226 Pac. 213. : 


fall within ithe meaning of “taxes” as 
used in this act, authorizing the semi- 
annual payment of taxes. Thomas v. 
City of Missoula et al. 70 Mont. 478, 
226 Pac. 213. 
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2171. Treasurer to note date and amount of payment. The county 4 
treasurer must note the date and the amount of the payment of any tax 
in the assessment-book opposite the name of the person paying. 


Amd. Sec. 3, Ch. 96, L. 1923. 


2172.1. County treasurer to collect and receipt for irrigation and 
drainage district taxes. It shall be the duty of the county treasurer of — 
each county in which any irrigation or drainage district is located, in 
whole or in part, to collect and receipt for all taxes and assessments, 
levied by any such district, in the same manner and at the same time, 
and on the same receipt, as is required in the collection of taxes upon 
real estate for county purposes. Such county treasurer shall not collect 
or receive or receipt for any taxes or assessments levied for county pur- 
poses upon real estate situated wholly or in part within any irrigation 
or drainage district upon which an assessment for the purposes of such 
irrigation or drainage district has been levied, unless the said assessment 
levied for such irrigation or drainage district purposes be paid at the 
same time. 


En. Sec. 1, Ch. 71, L. 1923. 


2174. Quarterly settlement by county treasurer. On the first Mon- 
day of January, April, July and October of each year the county treas- 
urer must settle with the board of county commissioners for all moneys 
collected and on said days must deliver to said board of county commis- 
sioners a statement under oath showing: An account of all receipts and 
disbursements since the last quarterly settlement together with sworn 
affidavits verifying the reconcilement of the balance on hand in the county 
treasury. After the approval of such statement and the accompanying 
affidavits, one copy of such report shall be filed with the county clerk 
of said county, one copy shall be retained by the county treasurer and) 
one copy shall be transmitted to the state examiner. 


Amd. Sec. 4, Ch. 96, L. 1923; Amd. Sec. For text treatment of this subject see : 
1, Ch. 3, L. 1925. vol. 24 Cal. Jur. 262. 


2175. When taxes become delinquent—Penalty. 
Rep. Sec. 12, Ch. 96, L. 1923. : 
Cited as section 2622, Revised Codes, in Anderson v. McClenethan, 62 Mont. 387, 

390, 205 Pace. 230. 


4 


2176. Report by county treasurer to clerk. On the third Monday of 
December and on the third Monday of June of each year the county 
treasurer must make a report to the county clerk in detail, showing the 
amount of taxes collected and a complete delinquent list of all persons 
and property then owing taxes, and the county clerk shall compare such 
report with the books of the county treasurer, and shall keep a record 
of such report in his office. 

Amd. Sec. 5, Ch. 96, L. 1923. derson v. McClenethan, 62 Mont. 387, 


This and section 2177 were cited as sec- 392, 205 Pac. 230. 
tions 2623, 2624, Revised Codes, in An- 


i 
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2180. Treasurer charged with delinquent taxes. After settlement 
with the county treasurer, as prescribed herein, the county clerk must 
charge the treasurer then acting with the amount of taxes then due on 
the delinquent tax list, and within three days thereafter deliver the lst, 
duly certified, to the county treasurer. 


Amd. Sec. 6, Ch. 96, L. 1923. 


2181. Statement to be transmitted to the state board of equalization 
by the county clerk. Within ten days after each settlement the county - 
elerk must transmit by mail a statement to the state board of equalization, - 
in such form as it may require, of each kind of property assessed and - 
delinquent, and the total amount of delinquent taxes. 


Amd. Sec. 7, Ch. 96, L, 1923. 


2182. Publication of notice of tax sale. On or before the last Mon- 
day of December and the last Monday of June of each year the county 
treasurer and city treasurer must publish in the manner and for the 
time prescribed by sections 2184, 2185 and 2186 of the Revised Codes of 
Montana of 1921, a notice specifying: 

1. That at a given time and place (to be designated in said notice) 
all property in the county, or city respectively, upon which delinquent 
taxes are a lien will be sold at public auction, unless prior to said time 
said delinquent taxes, together with all interest, penalties, and costs due 
thereon are paid: 

2. That a complete delinquent list of all persons and property in 
the county, now owing taxes, is on file in the office of the county treas- 
urer, or city treasurer, and is subject to public inspection and examination. 

Amd. Sec. 8, Ch. 96, L. 1923. For text treatment of this subject see 


This section and sections 2184 and 2186 Vol. 24 Cal. Jur. 273. 
were cited as sections 2629-2631, 2633, 


- Revised Codes, in Anderson vy. McClene- 


than, 62 Mont. 387, 392, 205 Pac. 230. | 


2188. Notice of sale appended to delinquent tax list. 
Rep. Sec. 12, Ch. 96, L. 1923. 


2188. Additional sum collected to defray costs. 
Rep. Sec. 12, Ch. 96, L. 1923. 


2191. Designations of portions to be sold, purchase of least quantity 


| or interest—Sale to county—Title. The owner or person in possession of 


any real estate offered for sale for taxes due thereon, may designate, 


in writing to the county treasurer, prior to the sale, what portion of the 


property he wishes sold, if less than the whole, but if the owner or 


possessor does not, then the treasurer may designate it, and the person 


who will take the least quantity of the land, or in case an undivided in- 
terest is assessed, then the portion of interest, and pay the taxes and 


interest and costs due, including fifty cents to the treasurer for the 


duplicate certificate of sale, is the purchaser. But in ease there is no 


purchaser in good faith for dun same, as provided in this chapter, on the 


' first day that the property is offered for sale, then when the property is 
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offered thereafter for sale and there is no purchaser in good faith for the 
same, the whole amount of the property assessed must be struck off to the 
county as the purchaser, and the duplicate certificate delivered to the 
county treasurer and filed by him in his office. No charge must be made 
for the duplicate certificate when the county is a purchaser; and in a 
case the county treasurer must make an entry, ‘‘sold to the county,’’ 

the assessment-book, opposite the tax, and he must be credited with the 
amount thereof in the settlement. The county treasurer is hereby author- — 
ized to assign the interest of the county in any property purchased at © 
a tax sale upon the payment of the amount for which the property was 
sold with interest thereon from the date of sale, at the rate of twelve per 
cent per annum and the amount of all taxes then due upon said property. ~ 
All certificates of sale heretofore issued to any county on the purchase by 
such county of real property sold at any delinquent tax sale and which 
certificates of sale are now held by such county, are hereby declared to 
be valid and subsisting certificates of sale for all purposes, notwithstand- 
ing any irregularities in the manner of publishing the delinquent tax ~ 
list, or in holding such sale, or in selling such property or in the issuance 
of such certificates of sale, or in the form thereof, provided the taxes — 
for which such property was sold were taxes authorized by law to be ~ 
assessed against such property, and were lawfully assessed against the 
same and have not been paid, and provided further that such property — 
was correctly described in a notice of delinquent tax sale which was ~ 
actually published at least one time in a newspaper of general circulation ~ 
in the county in which such property is situated. 

Amd. Sec. 1, Ch. 46, L. 1923. 


2197.1. Refund of money to purchasers of certain tax titles. Where © 
a sale of land for delinquent taxes thereon, is declared void by judgment ~ 
of court for irregularity in the assessment, levy or sale, the money paid — 
by the purchaser at the sale, or by any assignee of the state, county, 
city, town, or district, upon taking the assignment, shall, with interest — 
at the rate of eight (8) per cent per annum, from the date of such pay- — 
ment, be refunded to the purchaser or owner of such tax certificate, upon © 
the order of the chairman of the board of county commissioners of the © 
county in which such lands lie; and the county shall then have a lien 
upon said property for the legal taxes on said property for the year in ~ 
which it was sold together with the penalty and interest, and so much ~ 
of so much money as has been paid to the state, city, town or district 
by the treasurer of such county shall be charged to the state, city, town — 
or district by such treasurer, and deducted from the next money due the ~ 
state, city, town or district respectively on account of taxes paid or col- i 
lected; provided, further, that purchasers of such certificate or owners — 
thereof by assignment, where sales have been made by cities or towns, — 
which by resolution or ordinance collect their own taxes, instead of — 
having the same collected by the county treasurer, shall be reimbursed, — q 
in similar manner and in similar circumstances, out of the city or town — 
treasury, upon order of the mayor, with proper changes and deductions 


feetian of taxes by said city or town; and, provided, further, that if such 
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_ purchaser or owner of’such certificate, after such purchase or assignment 


from the state, county, city, town or district, have paid the taxes, penalty 
and interest upon such piece or parcel of land, he or his assignee thereof, 
shall have a lien upon such piece or parcel for the amount of taxes, 
penalty and interest so paid, with interest as now provided by law to 
be collected upon delinquent taxes, which lien shall have the same priority 
as is now provided by law; and if he is in possession of such piece or 
parcel of land, he shall not be ejected therefrom until such amount and 
interest and penalty shall be paid. 


En. Sec. 1, Ch. 131, L. 1927. 


2200.1. Remission 1922 tax delinquencies. No property upon which 
taxes of any sort have been levied in the state of Montana for the year 
1922 shall be sold for such delinquent taxes until the first day of Oc- 
tober, 1923. ¢ 

En. Sec. 1, Ch. 1, L. 1923. 


2200.2. Publication notice postponement. All county and city treas- 
urers are required to publish a notice once in the official newspapers in 
their respective counties or cities to the effect that the time of such tax 
sale in their respective counties or cities is postponed until the first day 


of October, 1923, and all existing laws of the state relative to the place 


and manner of sale of property for delinquent taxes shall apply to and 
cover said tax sales made on said date, provided, that no further pub- 
lication of delinquent tax lists shall be made. 

En. Sec. 2, Ch. 1, L. 1923. 


2200.3. Remission and refund penalties—Interest rate. That the 
penalty of ten (10) per cent heretofore added to all taxes delinquent 


for the year 1922 is hereby remitted until the first day of October, 1923, 


at which time such penalty shall be added to all such taxes then re- 


Maining unpaid; provided that in all cases where such penalty has 
been paid on taxes delinquent for the year 1922, such penalty shall be 


refunded by the board of county commissioners or the city council, as the 
case may be, upon claims filed therefor in the same manner as other 
claims are filed, as required by law; provided further, that no such claim 
for refund shall be allowed on any claim filed after June 1, 1923; pro- 
vided further, that all delinquent taxes for the year 1922 shall bear 
interest at the rate of one per cent per month from November 30, 1922, 


until paid. 


En. Sec. 3, Ch. 1, L. 1923. ' 


Norre.—In the case of Sanderson v. Bateman, 78 Mont. 235, 253 Pac. 1100, the court 
held unconstitutional chapter 63, L. 1923, providing for relieving delinquent tax- 
payers of penalties and interest on delinquent taxes. 


2209. Notice of application for tax deed. 


‘The provision of this section, requiring 
‘the purchaser of property sold for de- 


linquent taxes to serve upon the owner 
or occupant thereof the written notice 
specified therein, thirty days before ap- 
plying for the deed, is as binding upon 


a county as it is upon an individual. . 
Harrington v. McLean, 70 Mont. 51, 223 
Pac. 912. f 
Where the affidavit of a purchaser of 
real property at a delinquent tax: sale, 
upon asking for a deed, recited that the 
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property was occupied, but failed to state such occupant, the deed issued thereon 
by whom or that the notice required was void. Harrington v. McLean, 70 
by this section, had been served upon Mont. 51, 223 Pac. 912. 


2209.1. Municipalities may procure tax deed how. Whenever a 
county, city or town has become the purchaser of property sold for delin- 
quent taxes, and isthe holder of the certificate of sale when the time for 
redemption expires, the board of county commissioners, city or town 
council or commission, at any time thereafter deemed proper, may order 
and direct the county clerk, city or town clerk, to apply to the county, 
city or town treasurer, as the case may be, for the issuance to the 
county, city or town, of a tax deed for such property, and it shall then 
be the duty of the county clerk, city or town clerk, to give or post 
and cause to be published the proper notice of the application for such 
tax deed and to make the proper proof thereof, all in the manner required 
by section 2209, Revised Codes of Montana 1921. 


En. Sec. 1, Ch. 92, L. 1927. 


2209.2. Validation of certain tax deeds. All tax deeds heretofore — 


issued to counties, cities and towns, if in all other respects issued in 


conformity with law, shall be deemed and held to be legal, valid and 


subsisting deeds and sufficient in law to convey the legal title to the 
premises therein described to the county, city or town to which issued, 
and shall be received in evidence in all of the courts of this state, not- 
withstanding the fact that notice of application for any such deed was 
‘given or posted and caused to be published and proofs thereof made by 
the county, city or town treasurer, or by some person acting at his di- 
rection, or by some other person acting in behalf of the county, city 
or town, provided such notice was actually given or posted and caused 
to be published and proof thereof made by some officer of the county, 
city or town, or by some person acting in behalf of such county, city 
or town. 


‘En. Sec. 2, Ch. 92, L. 1927. 


2210. Redemption from tax sales. 
Cited in Thwing v. Weiser et al., 65 Mont. 28, 31, 210 Pac. 750. 


2211. Redemption from tax sales by mortgagees and lienholders— 
Apportionment. Whenever any person, firm, copartnership, corporation, 


or association shall desire to redeem from a tax sale and pay all subse- — 
quent taxes upon any lots, piece or parcel of real estate, which said — 


person, firm, copartnership, corporation, or association shall own or hold 


a mortgage or other lien against or have any interest in such property, 
it shall be the duty of the county treasurer of the county in which such 
real estate is situated to permit such redemption and payment; and in 


ease the said real estate shall have been assessed or sold, together with : 


other real estate, or in case the tax assessed against any other property — 
shall be a lien thereon, then it shall be the duty of said county treasurer 
to compute and apportion the tax that should have properly been assessed 
against the said real estate sought to be redeemed, and upon which the 


taxes are sought to be paid, the same as if said property had been sepa- — 
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rately assessed. Any personal property tax which is a lien upon said 
real estate shall be likewise computed and apportioned on the same per- 


centage basis as the tax assessed against the real estate is apportioned. 


Amd. Sec. 1, Ch. 48, L. 1923. 


2212. No deed to issue under 


The affidavit required by this section, 
to be filed by a purchaser of property, 
at a delinquent tax sale who asks for 


certain circumstances. 


show whether the property was occupied 
or not, and if occupied, that the person 
upon whom the notice was served was 


at the time occupying it. Harrington v. 
McLean, 70 Mont. 51, 223 Pac. 912. 


a tax deed must be in strict compliance 
with the statute, and must inter alia 


2214. Of what deed is evidence—Action to annul. Such deed, duly 
acknowledged or proved is (except as against fraud) conclusive evidence 
of all other proceedings from the assessment by the assessor up to the 
execution of the deed, both inclusive, and no action can be maintained 
to set aside or annul a tax deed or to assert a title hostile to a tax deed 
upon any ground whatever, whether on the ground that said deed, or 
any prior proceeding, was irregular or void, other than that the deed was 
void because no taxes were delinquent on said lands, or because redemp- 
tion had been made from said tax sale, unless the action is commenced 
within one year from and after the date of the issuance of said tax deed; 
provided that any such action as regards any tax deed heretofore issued 
shall be barred unless instituted within one year from and after the 
passage and approval of this act; and, provided further that in any action 
now pending, or hereafter brought to set aside or annul any tax deed, 
or to quiet title, or to determine the rights of such purchaser, including 
the county, or his successors, to real property claimed to have been ac- 
quired by reason of tax proceedings or a tax sale, the purchaser or his 
suecessor upon filing an affidavit may obtain from the court an order 
directed to the person claiming to own the property, or to have any in- 
terest in or lien upon said property or a right to redeem the same, or claim- 
ing rights hostile to the tax title (which said person is herein, for con- 
venience, called the true owner), commanding him to deposit in court, 
to the use of the tax purchaser or his successors, the amount of all taxes, 
interest and penalties which would have accrued if said property had 
been regularly and legally assessed and taxed as the property of said true 
owner and sold for delinquent taxes and was about to be redeemed by 
him, and the amount of all sums reasonably paid hereafter by said pur- 
chaser or his successors after three years from the date of said tax sale in 
preserving said property or in making improvements thereon while in pos- 
session thereof, as the total amount of said taxes, interest, penalties and im- 
provements is alleged by the plaintiff and shall appear in said order, or to 
show cause on a date to be fixed in said order, not exceeding thirty days from 
the date thereof, why such payments should not be made. Said affidavit shall 
set forth the place of residence of said true owners and whether they are in 
the state of Montana, if known to the plaintiff, or that the same is not 
known to the plaintiff. Said order shall be filed with the clerk and a 
copy served personally upon all persons shown in said affidavit to be 
residents of and in the state of Montana, and jurisdiction shall be ac- 
quired over all other persons by publishing the same once in a newspaper 


303 


2215] PouiticaL Cope, [Part III 


in the county, and by posting the same in three public places in the county 
at least ten days before the day fixed for the hearing and by leaving 
a copy with the county treasurer. Upon the hearing of the order to show 
cause the court shall have jurisdiction to. determine said amount and 
to make an order that the same be paid into court within a given 
time, not exceeding thirty days after the making of said order. If such 
amount, when so determined, shall not be paid within the time fixed by 
said court, then said true owner shall be deemed to have waived any 
defects in the tax proceedings and any right of redemption, and there- 
upon, irrespective of any irregularities, defects or omissions or total 
failure to observe any of the provisions of the statutes of Montana re- 
garding the assessment, levying of taxes, or sale of property for taxes, 


and the giving of notices, including notices of redemption, or concerning 


tax deeds, whether or not such omissions or failures makes said proceed- 
ings void (other than that the taxes were not delinquent or have been 


paid), the title of such true owner shall not be quiet as against said pur- 


chaser or his successors, and a decree shall be entered in said action 


quieting the title of said purchaser or his successor as against said true 


owner. If such payment shall be made into court, and said true owner 
shall be successful in said action and said tax proceeding shall be held 
void, said sum shall be paid to the purchaser or his successors. If said 
true owner shall not be successful in said action and the title of said 
purchaser or his successors shall be sustained, said money shall be re- 
turned to said true owner. In actions to quiet title, when brought by 
the purchaser or the county, or their successors, several tracts of land 
contiguous or noncontiguous, and whether owned by different defend- 
ants, may be set forth in one complaint, and all persons claiming any 
title to or interest in or lien upon any of said premises, or any part 
thereof, although their said claims are independent and not in common, 
and do not cover the same tracts, may be joined as defendants. The 
procedure in said action shall follow, as near as may be, the procedure 
specified in sections 9479 to 9488. In the final judgment the court shall 


also determine the rights growing out of any additional taxes on said 


property accruing or being paid by either party during the pendency of 
said suit and, in said suit, the court shall have complete jurisdiction to 
fix the amount of taxes which should have been paid and to determine 
all questions necessary in granting full relief, including the power, in 
appropriate cases to order any assessor or other tax officer to make and 
certify to the court a corrected or new assessment or to do any other 


act or thing necessary to enable the court to do complete justice in the 


premises. Errors may be reviewed on appeal from the final judgment. 
Amd. Sec. 1, Ch. 85, L. 1927. 
For text treatment of this subject see vol. 24 Cal. Jur. 379., 


9915. Title conveyed by deed. All deeds heretofore or hereafter exe- 


cuted more than three years after any tax sale shall be deemed to convey 
to the grantee the absolute title to the lands described therein as of the 
date of the expiration of three years following the date of sale, including 


all the right, title, interest, estate, lien, claim and demand ‘of the state 


K. 
- 


of Montana, and of the county, in and to said real estate, and in¢luding i 
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the right of, if said tax deed or tax sale, or any of the tax proceedings 
upon which said deed may be based, shali be attacked and held irregular 
or void, to recover the unpaid taxes, interest and penalties which would 
acerue if said tax proceedings had been regular and it was desired to 
redeem said property, free of all encumbrances, except the lien for taxes 
which may have attached subsequent to the sale, and except when the 
land is owned by the United States or the state, in which case it is prima 
facie evidence of the right of possession accruing as of the date of the expira- 
tion of such period for redemption. If any tax deed or deed purporting to 
be such has been or shall be issued more than three years and thirty 
days after any tax sale or attempted tax sale, the grantee may publish 
in any newspaper in the county published at the county seat or if none, 
in any other newspaper once a week for two weeks a notice entitled ‘‘a no- 
tice of claim of a tax title’’ which shall set forth a description of any prop- 
erty claimed to have been acquired by a tax deed, an estimate of the amount 
due thereon for taxes, interest and penalties, and a statement that for 
further particulars reference is made to the records in the office of the 
county treasurer; also the name of the person claiming to have obtained 
a tax deed to said property and the name of the person in whose name 
said property was assessed or taxed and a statement that demand is 
made that such person shall, within (30) thirty days after the first publi- 
- cation of said notice, pay to said claimant or to the county treasurer to 
his use the amount of the taxes, interest and penalties as the same may 
appear in the records of the county treasurer or bring a suit to quiet his 
title or to set aside said tax deed or deeds. Any mistake in the amount 
or in any name specified in said notice shall not invalidate the same. If, 
within said period of (30) thirty days, said taxes, interest, and penalties 
shall not have been paid or said suit brought, all defects in the tax pro- 
ceedings and any right of redemption shall be deemed waived and there- 
upon, irrespective of any irregularities, defects, or omissions, or total 
failures to observe any of the provisions of the statutes of Montana re- 
garding the assessment, levying of taxes, or sale of property for taxes, 
and the giving of notices including notices of redemption, whether or not 
such omissions or failures make said proceedings void (other than that 
the taxes were not delinquent or have been paid) the title to said prop- 
erty described in said notice and in the tax deed shall be valid and bind- 
ing. 

Amd. Sec. 2, Ch. 85, L. 1927, 

For text treatment of this subject see vol. 24 Cal. Jur. 387, 


2235. Sale of Unredeemed property by county commissioners. When- 
ever the county has become, or attempted to become, the purchaser of any 
property, real or personal, sold for delinquent taxes, and said property 
has not been redeemed by the person entitled to do so, and a tax deed 
or instrument purporting to convey title has been issued to the county, 
whether the same was regular or irregular, valid or invalid, the board 
of county commissioners may, at any time, by an order entered upon the 
minutes of its proceedings, sell such property at public auction at the 
front door of the courthouse; provided, however, that thirty (30) days 
notice of such sale shall be given by the board of county commissioners 
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by publication in a newspaper printed in the county and by posting copies 


‘: 


of such notice in at least five public places in the county; and provided — 


further, that no sale of any property shall be made for a price less than 
the fair market value thereof, as determined and fixed by the board of 


county commissioners at the time of making the order for sale, and which © 


value shall be stated in the notice of sale. 

Such sale may be made for cash, or, in the case of real property, on 
such terms as the board of county commissioners may approve; provided, 
however, that if such sale is made on terms at least twenty per cent 


(20%) of the purchase price shall be paid in cash at the date of sale, — 


and the remainder may be paid in installments extending over a period 
of not to exceed five years, and all such deferred payments shall bear 
interest at the rate of six per cent per annum. 

If a sale is made on terms the chairman of the board of county com- 

missioners shall execute a contract containing such terms as shall be 
provided by a uniform contract prescribed by the board of equalization. 
Upon payment of the purchase price in full, together with all interest 
which may become due on any installments or deferred payments, the 
chairman of the board of county commissioners shall execute a deed to 
the purchaser, or his assigns, or such other instrument as will be sufficient 
to convey all of the title of the county in and to the property so sold. 
: On the first Monday in March following the execution of such contract, 
-or deed, as the case may be, the property shall be subject to taxation 
‘in the name of the purchaser or his assignee, and the purchaser, or his 
_assignee shall thereafter pay all taxes and assessments lawfully laid against 
such property. 


All sales heretofore made, or attempted to be made, by counties of — 


property purchased for taxes, and the deeds to purchasers from such 


counties, whether or not irregular or void for any reason, or because of — 


any irregularity or failure to follow the directions or comply with the 
provisions of any statute relating to such deeds, or relating to the taxa- 
tion or sale of such property for taxes, or the time or manner of redeem- 
ing property or of securing a tax deed, are hereby confirmed, and said_ 
deeds and any deed or contract executed under this: section shall vest 
in the purchaser, as of the date of said deed or contract, all the right, 
title, interest, estate, hen, claim and demand of the state of Montana, 
and of the county, in and to said real estate, including the right to re- 


‘ 
cover unpaid taxes, interest and penalties if the tax sale or any of the © 


tax proceedings or tax deed shall be attached and held irregular or void. 


The proceeds of every such sale shall be paid over to the county © 
treasurer who shall apportion and distribute the same in the following ~ 


manner : 


1. If such proceeds are in excess of the aggregate amount of all 


taxes and assessments accrued against such property for all funds and 
purposes, without penalty or interest, then so much of such proceeds shall 
be credited to each fund or purpose, as the same would have received 
had such taxes been paid before becoming delinquent, and all excess shall 
be credited to the general fund of the county. 

2. If such proceeds shall be less in amount than the aggregate amount 


of all taxes and assessments accrued against such property for all funds, — 
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and purposes, without penalty or interest, then such proceeds shall be 

‘prorated between such funds and purposes in the proportion that the 

amount of taxes and assessments accrued against such property for each 

such fund or purpose bears to the aggregate amount of taxes and assess- 

ments accrued against such property for all such funds and purposes. 
Amd. Sec. 3, Ch. 85, L. 1927. 


2235.1. Repealing clause—Proviso. All acts and parts of acts in con- 
flict herewith are hereby repealed; provided, however, that this act is not 
intended, and nothing herein shall be deemed to be intended, either to 
repeal or displace chapter 89 of the laws of the Nineteenth Legislative 
Assembly of the state of Montana. 


En. Sec. 4, Ch. 85, L. 1927. 


CHAPTER 174. 


COLLECTION OF PERSONAL PROPERTY TAXES NOT A LIEN ON REAL 
ESTATE. 


2238. Duty of assessor. It shall be the duty of the assessor, upon 
discovering any personal property in the county the taxes upon which 
are not in his opinion a lien upon real property sufficient to secure the 
‘payment of such taxes, to immediately, and in any event not more than 
ten days thereafter, make a report to the treasurer setting forth the 
nature, amount and assessed valuation of such assessed property, where 
the same is located, and the name and address of the owner, claimant or 
other person in possession of the same. The county assessor shall file with 
the state board of equalization a duplicate of each of such reports so 
made to the county treasurer. 


Amd. Sec. 1, Ch. 102, L. 1923; Amd. Sec. 1, Ch. 24, L. 1925, 
For text treatment of this subject.see vol. 24 Cal. Jur. 153. 


2239. Duty of treasurer. The county treasurer must collect the taxes 
on all personal property, and in the case provided for in the preceding 
section, it shall be the duty of the treasurer immediately upon receipt of 
such report from the assessor to notify the person or persons against 
whom the tax is assessed that the amount of such tdéx is due and payable 
at the county treasurer’s office. The county treasurer must at the time 
of receiving the assessor’s report, and in any event within thirty days 
from the receipt of such report, levy upon and take into his possession 
such personal property against which a tax is assessed and proceed to 
sell the same, in the same manner as property is sold on execution by the 
sheriff, and the county treasurer may for the purpose of making such 
levy and sale, designate and appoint the sheriff as his deputy, and such 
sheriff shall be entitled to receive the same fees, as entitled in making 
a seizure and sale under execution. For the purpose of determining the 
taxes due, on such personal property, the treasurer must use the levy 
made during the previous year, if the levy for the current year has not 
yet been made. The county treasurer and his sureties are liable on his 
official bond for all taxes on personal property remaining uncollected, 
by reason of the wilful failure and neglect of such treasurer to levy upon 
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and sell such personal property for taxes levied thereon. The county 
treasurer must on or before the first day of December of each year report 
to the state board of equalization in detail all personal property taxes 
reported to him by the county assessor under the provisions of section 2238, 
showing the amount of such taxes paid or collected, the amount uncollected — 
and the reasons for his failure to collect the same in each instance. In 
ease of the failure of the county treasurer to make such report to the 
state board of equalization, or of the failure to give sufficient reasons 
‘for the noncollection of such taxes, it shall be the duty of the state board 
of equalization to require the attorney general of the state, or the county 
attorney of the county, to institute an action against the treasurer and 
his sureties on his official bond for such amount of money not so collected. 
Nothing heréin shall be so construed as to prevent the county treasurer 
from collecting taxes due on personal property by seizure and sale thereof 
at any time after the expiration of the ninety day period hereinbefore 
mentioned. | 


Amd. Sec. 2, Ch. 102, L. 1923. 


This section, relating to the collection 
of taxes on personal property, held not 
open to the objection that it is un- 
constitutional on the ground that the 
title of chapter 119, Laws of 1903, amend- 
ing, among others, section 3941, Codes 
of 1895, does not enumerate section 3941 


as among those amended, such objection 
having been removed by the adoption of 
the Revised Codes of 1907. Averill Ma- 
ehinery Co. v. Freebury Bros., 59 Mont. 
594, 198 Pac. 130. 


For text treatment of this subject see 
vol. 24 Cal. Jur. 277. 


2244, Title to such property vests in purchaser on payment. 


Cited as section 2661, Revised Codes, in Averill Machinery Co. v. Freebury Bros. 
59 Mont. 594, 599, 198 Pac. 130. 


CHAPTER 176. 
SETTLEMENT WITH STATE AUDITOR AND STATE TREASURER. 


2255. Settlement of county treasurer with state treasurer. The 
county treasurer, between the first and twentieth days of each month, 
must remit to the state treasurer, all moneys belonging to the state of 
Montana which were collected by such treasurer during the preceding 
month. Such remittance shall be accompanied by a detailed report upon 
such form as the state treasurer may prescribe, and for all such moneys 
by him collected and not remitted by him to the state treasurer within 
five days from the time herein required he shall pay interest at the rate 
of ten per cent per annum. | 


Amd. Sec. 1, Ch. 47, L. 1925. 


2256. Penalty imposed on treasurers neglecting to settle. 
Rep. Sec. 3, Ch. 47, L. 1925. ’ 


2257. Report of county clerk to auditor. The county clerk, between 
the first and twentieth days of each month, must make a report to the 
state auditor in such form as the state auditor may prescribe, showing 
specifically the amount of moneys due the state from each particular 
source of revenue for the collection of the preceding month. ? 

Amd. Sec. 2, Ch. 47, L. 1925. 
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% 2258 to 2264, inclusive. Relating to settlement by county clerk with 
state auditor and treasurer for taxes, 


Rep. Sec. 3, Ch. 47, L. 1925. 


CHAPTER 177. 
PAYMENT OF TAXES UNDER PROTEST—ACTIONS TO RECOVER. 


2269. Payment of taxes under protest—Action to recover. In all 
cases of levy of taxes, licenses or other demands for public revenue which 
are deemed unlawful by the party whose property is thus taxed, or 
from whom such tax or license is demanded or enforced, such party may 
before such tax or license becomes delinquent pay under written protest 
such tax or license, or any part thereof, deemed unlawful, to the officers 
designated and authorized to collect the same; and thereupon the party 
so paying, or his legal representatives, may bring an action in any court 
of competent judisdiction against the officer to whom said license or tax 
was paid, or against the county or municipality in whose behalf the same 
was collected, to recover such tax or license, or any portion thereof, paid 
under protest; provided, that any action instituted to recover any license 
or tax paid under protest shall be commenced within sixty days after the 
date of payment of the same; provided further, that when any such license 
or tax is payable in installments the first installment, or so much thereof 
as may be deemed unlawful, may be so paid under written protest and 
suit commenced to recover the same within the time herein prescribed, 
and if any subsequent installment of such license or tax shall become 
due or payable before the final determination of the suit commenced to 
recover the first installment, or portion thereof, so paid under protest, 
then such subsequent installment, or portion thereof deemed unlawful, 
may also be paid under written protest, and no suit or action need be 
commenced to recover the same, but the determination of the suit or 
action commenced to recover the first installment, or portion thereof, 
paid under protest, shall determine the right of the party paying such 
subsequent installment to have the same, or any part thereof refunded 
to him. All such license and taxes, when so paid under protest, shall be 
deposited by the treasurer of the county or municipality to the credit 
of a special fund to be designated as protest fund, and no part thereof 
shall be paid over to any officer, or placed in any other fund or used for 
any purpose whatever, but the whole thereof shall be retained in such 
protest fund until the final determination of any suit or action to recover 
the same. If no action is commenced within the time herein specified, 
or if such action be commenced and finally determined in favor of the 
county or municipality, or treasurer thereof, the amount of such license 
or tax shall be taken from such protest fund and deposited to the credit 
of the fund or funds to which the same properly belongs, but if such 
action is finally determined adversely to such county or municipality, 
or the treasurer thereof, then the treasurer shall, upon receiving a certified 
copy of the final judgment in said action, refund the amount of such 
license or tax, with costs of suit without interest, to the person in whose 
favor such judgment is rendered; provided, that if such action was com- 
menced for the purpose of recovering the first installment, or any portion 
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thereof, of any such license or tax, and any subsequent installment thereof, 
has been paid under protest, as herein provided, then the county treasurer 
shall, at the time of refunding the amount of such first installment re- 
quired by such judgment also refund such portion of any subsequent in- 


stallment as the person holding such judgment is entitled to recover, with- 


out interest. 


Amd. Sec. 1, Ch. 142, L. 1925. 


The complaint in an action to recover 
taxes paid under protest need not allege 
that suit was brought within the sixty- 
day period prescribed in this section, it 
being sufficient if it be made to appear 
affirmatively that it was so brought, by 
recitals showing when the tax was paid 
and when the complaint was filed. Bel- 


Under this section, one who pays taxes 
under protest is not required to file a 
claim with the board of county commis- 
sioners for the amount paid, before com- 
mencing an action to recover them, 
Story v. Dixson, 64 Mont. 206, 208 Pae. 
592. 


For text treatment of this subject see 
vol. 24 Cal. Jur. 311. 


knap Realty Co. v. Simineo et al., 67 
Mont. 359, 215 Pac. 659. 


2270. Assessment for taxation—Increase over statement of owner, 
Whenever any person has delivered to the assessor a sworn statement of 
his property subject to taxation as now provided by law, and giving the 
estimated value of such property, and the assessor shall increase such 
estimated value, or add other property to such assessment list, he shall, 
at least ten days prior to the meeting of the county board of equalization, 
give to such person written notice of such change which notice shall be 
substantially in the following form: 


pa DET 8 RRL TN EE MOIS 2S: OA 
A change has been made in your assessment list as follows: 
(Set out and describe specifically changes made in list.) 


eeoeeeceeee e@eg 


Assessor of . 


eeoereeececereeeeeee eee 


Such person may then appear before the county board of equalization 
and contest the same; and if the assessment of any such person has been 
added to or changed, either by the assessor or by the county board of 
equalization, and such person has not been notified thereof and given an 
opportunity to contest the same before the county board of equalization, 
the tax on such increased value or added property shall, upon such facts 
being established, be adjudged by the court to be void, and such facts 
and all questions relating thereto, when said tax has been paid under pro- 
test, may be heard and determined in the action provided for in section 
2269. When any person has appeared before the county board of equal- 
ization, and has contested the increase in the estimated value of his 
property, or the addition of other property to his assessment list, and 
has appealed to the state board of equalization from any action or decision 
with reference thereto by the county board of equalization and such 
person is aggrieved at the final action of the state board of equaliza- 
tion in making or allowing such increase or addition, he may pay the 
tax on such increase or addition or the installments thereof if payable 
in installments, under protest in the manner provided by section 2269, 
and thereupon, and within the time prescribed and in the manner pro- 
vided by said section 2269, may commence an action to recover such 
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tax, or installments, and in such action contest and litigate the payment 
of such taxes on such increased value or added property, on the same 
grounds and for the same reasons that he has contested the same before 
the county and state boards of equalization, and for no other reasons 
and on no other grounds; provided, that all of the provisions of section 
9269 for the retention or refunding of taxes paid under protest shall 
apply to taxes paid under protest under this section; and provided, fur- 
ther, that when any action is instituted to recover any tax, or install- 
ment thereof, paid under protest, if the value of the property as increased 
by the assessor or county board of equalization and finally determined 
by the state board of equalization is an overvaluation of such property, 
the jury in the case shall determine the actual value of such property 
at the time the same became liable for taxes, and if the value as fixed 
by the jury is less than the value as fixed by the county assessor or county 
board of equalization, and finally determined by the state board of equal- 
ization then the plaintiff shall be entitled to recover taxes on the difference 
between such value as fixed by the jury and the value as fixed by the 
county assessor or county board of equalization and finally determined 
by the state board of equalization and if the value as fixed by the jury 
shall exceed the value on which taxes were levied the plaintiff shall be 
lable in damages equal to the product obtained by multiplying the proper 
percentage of such excess valuation as found by the jury by the rate 
per cent at which taxes were levied on such property. 


Amd. Sec. 1, Ch. 142, L. 1925. 
Cited in Belknap Realty Co. v. Simineo et al., 67 Mont. 359, 365, 215 Pac. 659. 


2272.1. Suit for recovery federal taxes authorized. That the board 
of examiners of the state of Montana be and it is hereby directed to pro- 
pound to and against the government of the United States of America 

and to prosecute to collection a claim by and in the name of the state of 
Montana for all moneys heretofore paid illegally into the federal treasury 
as a direct tax upon property situated in the state of Montana. 


En. Sec. 1, Ch. 149, L. 1923. 


2272.2. Board of examiners to seek legislation. That if the board 
of examiners of the state of Montana finds that there is no federal statute 
or law now existing providing for the payment of such funds into the treas- 
‘ury of the state of Montana, it is hereby directed to seek, in such manner as 
to it shall appear necessary and proper, legislation at the hands of the con- 

gress of the United States, providing for the payment of such moneys into 
the treasury of the state of Montana. 


En. Sec. 2, Ch. 149, L. 1923. 


2272.3. Disposal of moneys. That all such moneys, so collected and 
paid by the government of the United States, shall be paid into the treas- 
ury of the state of Montana, less the commission for the collection thereof, 
_ and shall be held by the state of Montana for a period of five years in 

trust for the claimants of such funds. 


En, Sec. 3, Ch. 149, L. 1923. 
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2272.4, Employment counsel—Proviso. That the board of examiners — 
of the state of Montana is hereby authorized to employ counsel and to © 
enter into the necessary contracts and agreements with such counsel for 
the propounding and prosecution of such claim against the government 
of the United States of America, and fixing the commission to be al- | 
lowed said counsel for such work, such commission to be contingent 
upon the collection of such moneys from the United States and to be 
payable out of same, and not to exceed the ten per centum thereof, 
provided that the state shall incur no cost or expense in the propounding 
or prosecution of such claim other than such commission. Provided fur- — 
ther that ten per centum of the moneys so collected from the United — 
States shall be paid to the state of Montana to compensate the state for © 
its services in assisting in such collection. 


En. Sec. 4, Ch. 149, L. 1923. 


2272.5. Notice to claimants. That upon receipt of such funds from ~ 
the United States by the treasurer of the state of Montana, it shall be his 
duty to give notice to all claimants thereof by publication once each week 
for a period of eight successive weeks in a newspaper published in each — 
of the counties of the state of Montana, and, if there be no newspaper — 
in any county, by posting at the front door of the courthouse of such — 
county for such period of time which notice shall set forth that such 
moneys have been collected and shall notify all claimants of same to pro- © 
pound their claim in writing by filing same with the treasurer of the state 
of Montana, and shall warn all claimants and persons interested therein — 
that a failure so to file their claims within a period of two years from the © 
date on which such moneys were paid into the treasury of the state of — 
Montana, shall forever bar their right to such funds or any part thereof, — 
and that in default of the filing of such claims, such funds shall escheat 
to and become the absolute property of the state of Montana. ‘ 

En. Sec. 5, Ch. 149, L. 1923. 


x 


2272.6. Assertion of claims—Payment—Appeals. That all such claim- 
ants of such moneys shall file their claims in writing with the state treas- 
urer of Montana on such forms as shall be provided and shall submit — 
their proofs and evidence to the board of examiners of the state of Mon- 
tana. If such claims are approved by said board of examiners, the auditor — 
of the state of Montana shall draw a warrant on the treasurer of the 
state of Montana, payable to the order of such claimant and the treasurer — 
shall pay such warrants out of the funds so collected from the government _ 
of the United States and held in trust for such purpose. Hither such o 
claimants, or the state of Montana, through its attorney general, may ap- a 
peal from the decisions of the state board of examiners to the district 
court of the first judicial district of the state of Montana, in and for the 
county of Lewis and Clark. Such appeal may be taken by a notice of 4 
appeal served on the secretary of state for the state board of examiners, 
where the appeal is taken by a claimant, and where it is taken by the © 
state, by a like notice served on the claimant, in the manner provided by 
law for the service of notices. In either case, the notice of appeal shall — 
be filed with the clerk of said court within sixty days after the decision — 
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of the board of examiners. Any judgment rendered on such appeal in 
the district court shall be subject to appeal to the supreme court. 


En. Sec. 6, Ch. 149, L. 1923. 


2272.7. Escheat of funds. That at the end of a period of five years 
from the date on which said moneys so collected from the United States 
shall be paid into the treasury of the state of Montana, said funds, to 
the extent to which no claims have been filed against same, shall escheat 
to and become the absolute property of the state of Montana. Said funds, 
to the extent that any claims have been filed against same, shall remain 
in the state treasury subject to the final determination of such claims, 
and all such funds not finally determined to belong to the claimants 
thereof shall at that time escheat to and become the absolute property 
of the state of Montana. 


En. Sec. 7, Ch. 149, L. 1923. 


CHAPTER 178. 
POLL TAX. 


2273. Persons liable to poll tax. 


This section, levying a per capita tax Pierce v. Gowdy, 62 Mont. 119, 203 Pace. 


1115. 


‘of three dollars, in addition to a poll tax 
‘of two dollars for county purposes upon 
‘every male inhabitant of a given age 
-who is not the head of a family, is 
‘invalid as in contravention of section 4, 
‘article XII, of the constitution, vesting 
'the power to levy taxes upon persons and 
|property of counties, cities, etc., in the 
‘municipal authorities but prohibiting the 
legislature from doing so. (Mr. Justice 
Holloway dissenting.) State ex rel. 


2295. Disposal of proceeds. 


The “Bachelor’s Tax Law” is a revenue 
measure and not maintainable as an at- 
tempted exercise of the police power of 
the state by the imposition of an exac- 
tion upon county inhabitants for the 
protection of the public health, the public 
morals or the public safety. (Mr. Justice 
Holloway dissenting.) State ex rel. 
ee v. Gowdy, 62 Mont. 119, 203 Pae. 
1115. 


Cited as section 2714, Revised Codes in State ex rel. Pierce v. Gowdy, 62 Mont. 


119, 124, 203 Pae. 1115. 


CHAPTER 179. 
CORPORATION LICENSE TAX. 


2296. Corporation license tax—Organizations not liable for same. 


Sections 2296 to 2299, providing for a 
corporation license fee, allow certain de- 
ductions from the gross income of a 
corporation in determining its net income 
upon which the fee is to be computed, 
if “engaged in business” wholly in Mon- 
tana. Plaintiff, a foreign corporation en- 
gaged in the business of coal mining in 
this state, maintained its general office 
in Minneapolis, where the meetings of 
‘the stockholders and directors were held 
and from where the business was di- 
rected, to which office moneys were sent 
for deposit and where it received interest 
‘and dividends from invested funds and 
disbursed same to its stockholders. The 


state treasurer, claiming that the corpora- 
tion by reason of the above facts was 
partly engaged in business in Montana 
and partly in Minnesota, and therefore 
subject to a higher fee, refused to allow 
the deductions. Held, in plaintiff’s ac- 
tion to recover the excess fee paid under 
protest, that by doing the things done 
by the company at its general office in 
Minneapolis it was not “engaged in 
business” in the state of Minnesota 
within the meaning of the statute, was 
therefore not partly engaged in business 
in this state and partly in Minnesota but 
wholly engaged in the business of coal 
mining in. Montana, and hence entitled 
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to the deductions claimed. Cottonwood Sections 2296-2304 were cited in East 
Coal Co. v. Junod, 73 Mont. 392, 236 Helena State Bank v. Rogers, 73 Mont. 
Pae. 1080. 210, 213, 236 Pac. 1090. 


2297. Method of ascertaining net income of corporation doing busi- 
ness wholly within state. 


Cited as section 4, Chapter 79, L. 1917, in Cononwead Coal Co. v. Junod, 73 Mont. — 
392, 394, 236 Pac. 1680. . 


2299. License fee, how computed—Return of income. The license © 
fee shall be computed upon the total net income of the corporation re- 
ceived within each preceding calendar year ending December 31st; pro- 
vided, that any corporation subject to this license fee may designate the 
last day of any month in the year as the day of the close of its fiscal 
year, and shall be entitled to have the license fee payable by it computed 
upon the basis of the net income ascertained as herein provided for the 
year ending on the day so designated in the year preceding the date of 
assessment, instead of upon the basis of the net income for the calendar — 
year preceding the date of assessment, and it shall give notice to the 
state board of equalization of the day it has thus designated as the close 
of its fiscal year, at any time not less than thirty days after the first day 
of January of the year in which its return would be filed if made upon 
the basis of the calendar year. Every corporation, subject to the license ~ 
fee herein imposed, shall, for the year ending on the thirty-first day of — 
December, or for its fiscal year selected under the provisions hereof, in 
each year hereafter beginning with the year 1923, render a true and ace 
curate return of its annual net income in the manner and form to be — 
prescribed by the state board of equalization, and containing such ? 
facts, data and information as are appropriate and in the opinion l 


7 heigl ae a 


of the state board of equalization necessary to determine the correctness 
of the net income returned and to carry out the provisions of this act. 
For the purpose of fixing the license fee to be paid for the year of 1923, 
every corporation, subject to the license fee herein imposed, shall make 
the required return as to its annual net income for the year 1922 on or 4 
before the first day of May, 1923. The return shall be sworn to by the 
president, vice-president or other principal officer, and by the treasurer 
or assistant treasurer, and shall be filed with the state board of equaliza- 
tion on or before the first day of March in each year, except the year . 
1923, when it shall be filed on or before the first day of May. In cases 
wherein receivers, trustees in bankruptcy, or assignees are operating the 
property or business of a corporation subject to the license fee imposed 
by this act, such receiver, trustee, or assignee shall make the return in the 
Same manner and form as such corporation is hereinbefore required to 7 
make return, and any license fee due on the basis of such returns made 
by the receiver, trustee, or assignee, shall be assessed and collected | 
the same manner as if escuue’ directly against the corporation of whose 

business or property they have custody and control, and shall be paid — 

by such receiver, trustee, or assignee out of the property of the - 
pany in his hands, prior to the claims of creditors or stockholders. | 

Amd. Sec. 1, Ch. 146, L. 1923. 


Cited as section 4, Chapter 79, L. 1917, in Cottonwood Coal Co. v. Junod, 73 Mou 7 
392, 395, 236 Pac. 1080. 
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2300. Assessments, how made—Payment fee—Penalty. All assess- 
“ments shall be made by the state board of equalization, and the several 
corporations shall be notified of the amounts for which they are respec- 
‘tively liable, on or before the first day of June of each successive year, 
.and said assessments shall be paid on or before the fifteenth day of June; 
provided, that every corporation computing its license fee upon the income 
of the fiscal year which it may designate in the manner hereinbefore pro- 
-yided, shall pay the fee due under its assessment within thirty days after 
\the date upon which it is required to file its list or return of income for 
-assessment. In cases of refusal or neglect to make such return, and in 
eases of erroneous, false, or fraudulent returns, the state board of equal- 
‘ization shall, upon the discovery thereof at any time within three years 
vafter said return is due, make a return upon information obtained as 
provided for in this act, and the assessment made by the state board of 
‘equalization shall be paid by such corporation immediately upon notifica- 
‘tion of the amount of such assessment. If the license fee assessed there- 
‘under shall not be paid by any corporation liable to pay the same under 
\the provisions of this act on or before the fifteenth day of June in any 
‘year, or within thirty days from the date on which the return of income 
/is required to be made by the corporation, there shall be added the sum 
‘of ten per cent on the amount of the license fee unpaid, and interest at 
‘the rate of one per cent per month upon said license fee from the time 
‘the same becomes due, and the state shall have a lien for the payment 
jof such license fee, penalty, and interest, which said hen shall attach 
‘to any and all property owned or possessed within the state by such cor- 
\poration, which lien may be enforced in the same manner as liens are 
yenforced at law. 


Amd. Sec. 2, Ch. 146, L. 1923. 


_ 2802. Filing returns. When the assessment shall be made as pro- 
‘vided in this act, the returns, together with any corrections thereof which 
may have been faite by Ale state board of equalization, shall be filed 
“in the office of said board, and shall constitute public records and be 
‘open to inspection as such daiy upon the order of the governor, and under 
| rules and regulations to be prescribed by the state board of equalization. 


Amd. Sec. 3, Ch. 146, L. 1923. 


2303. Procedure on understatement—Forms—Determination and pay- 
/ment tax—Disclosures. If the state board of equalization has reason to 
‘believe that the amount of any income returned is understated it shall 
“give notice in writing of not less than five days to the corporation making 
the return to show cause why the amount of the return should not be 
increased, and upon proof of the amount understated may increase the 
Same accordingly. Such corporations may furnish sworn testimony to 
‘prove any relevant fact bearing upon said return. The state board of 
equalization shall have power to prescribe forms for the returns and 
notices and such other regulations as may from time to time be found 
‘Mecessary for the purpose of carrying into effect the provisions of this 
act. Jurisdiction is hereby conferred upon the district court of the first 
judicial district of the state of Montana, in and for the county of Lewis 
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and Clark, to compel attendance of witnesses to testify before the state 
board of equalization, together with the production of books and such 
other testimony by appropriate process. Upon the determination by the 
state board of equalization of the amount of tax due from any and all 
corporations under the provisions of this act, the state board of equaliza- 
tion shall certify the amount to the state treasurer, at the same time 
mailing a notice of the amount of taxes thus determined to be due to 
the corporation making such return. Such corporation shall thereupon 
remit the amount of such tax to the state treasurer. When the state 
board of equalization has reason to believe that the business of any cor- 
poration is so conducted as either directly or indirectly to distort the 
true net income of the corporation and the net income properly attribu-— 
table to this state, whether by the arbitrary shifting of income, through 
price fixing, charges for service, or otherwise, whereby the net income is 
arbitrarily assigned to one or another corporation carrying on business 
under a substantially common control, it may require the disclosure of 
such facts as it deems necessary for the proper computation of the entire 
net income and the net income properly attributable to this state, and in 
determining the same, the board shall have regard to the fair profits 
which would normally arise from the conduct of the business. 


Amd. Sec. 4, Ch. 146, L. 1923. 


2303.1. Effect of repeal. All acts and parts of acts in conflict here- 
with are hereby repealed, provided, however, that the amendment of the 
sections as amended by this act shall not be construed to relieve or release 
any corporation from the payment of any license fee which such corpora- 
tion should have paid under the provisions of such sections before the 
amendment thereof by this act, or of any penalty or interest which has 
heretofore or may hereafter attach to or become due thereon, but all 
such license fees, penalties and interest shall be fixed and determined 
under the provisions of such sections as amended and shall be paid 
and collected as though such sections had not been amended by this act. 


En. Sec. 5, Ch. 146, L. 1923. 


CHAPTER 181. 
SLEEPING-CAR COMPANY LICENSE TAX. 


2313.1. Definitions. The term ‘‘board’’ when used in this act shall 
mean the state board of equalization. 

Any person, persons, copartnership, joint stock company, association, 
or corporation (not being a railroad company or a lessee of a railroad 
company) wherever organized or incorporated, owning and operating, or 
operating any cars known as dining, buffet, chair, parlor, palace or sleep- 
ing-cars, which are used upon railroads within this state, unless the owner- 
ship of such cars be identical with that of the lines of railroads on which 
they are operated, shall be deemed a sleeping-car company for the pur- 
poses of this act. 


En. Sec. 1, Ch. 64, L. 1923. 
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_ 2813.2. Reports. Every sleeping-car company shall annually on or 
before the first day of March and in such forms and covering such period 
-as the state board of equalization shall prescribe, make and file with it 
/a statement verified by the oath of the person, agent or officer making 
the same, setting forth the facts called for. Such report shall contain: 

(1) The name of the company. 

(2) The nature of the company, whether a person, agent, trustee, 
lessee, receiver, or other person, or a joint stock company, partnership, 
/ association, or corporation. 

(3) The location of its principal office, and under the laws of what 
| state or country organized, and when. 

(4) The name and address of the president, secretary, auditor, treas- 
/urer and superintendent or general manager. 

; (5) The name and address of its chief officer or managing agent 
in Montana. 

(6) Its capital stock. 

(a) The amount authorized. 

(b) The amount issued. 

(c) The amount of capital stock invested in its sleeping-car business. 

(7) The number of shares of stock. 

(a) Outstanding. 

(b) Not issued. 

(c) Treasury; and whether common or preferred. 

(8) The amount of the bonds outstanding; when issued; when due, 
‘and the rate of interest of each issue. 

(9) The par and market value of the stocks and bonds issued and 
) outstanding. 

(10) The whole length and the names of railroad lines over which its 
/ @ars were transported in the state of Montana. 

(11) The total car mileage and the car mileage within this state. 

(12) The gross and net earnings during the year. 

(18) Such other facts and information as such company or the state 
‘board of equalization may deem material upon the question of the true 
‘and full value of said property within this state. Said board shall fur- 
‘nish forms upon which to make such reports. 


En. Sec. 2, Ch. 64, L. 1923. 


2313.3. Assessment. The state board of equalization shall carefully 
consider all reports made pursuant to section 2 and all other facts and 
evidence collected and available, and shall fix the valuation of the prop- 

erty of sleeping-car companies operating in the state for the purpose of 
levying and collecting license taxes thereon, as hereinafter provided. 


En. Sec. 3, Ch. 64, L. 1923. 


2313.4. Method of determining valuation. (1) It shall find, ascer- 
tain and determine the actual value in money of the entire amount of 
capital stock of each such company invested in its sleeping-car business, 
‘and when the value of the capital stock cannot be reliably ascertained 
‘it shall find, ascertain and determine the value of the entire property 
‘used in said business. From the amount so obtained, it shall deduct the 
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actual value of its real estate situate without this state not used in said 

business, and also the actual value of all its personal property, not used — 
in said business. The remainder shall be taken and considered as the — 
actual value of the capital stock of such company invested or used in its — 


business. } 


(2) The board shall then divide the amount so obtained by the total 
car mileage on railroads over which the company did business to obtain — 
the value per car mile, and shall then multiply the value per car mile 
thus obtained by the total number of car miles within this state. The — 
result shall be taken and considered as the actual value of the property — 
of such company subject to the license tax in this state, subject to review 
as provided in section 5. + 

En. Sec. 4, Ch. 64, L. 1923. - 


2313.5. Notice of hearing. The board shall thereupon give notice 
to the officer of such company attesting its report of the time and place 
such company may appear and be heard in respect to such valuation to 
be made upon its property. After such hearing the said board may make 
such changes in its valuation as shall appear just and reasonable. 


En. Sec. 5, Ch. 64, L. 1923. 


2313.6. License tax. The board shall thereupon levy a license tax 
upon the property of such sleeping-car company at the rate of one and 
one-half per cent (114%) on the valuation thus found by it for the use 
of the state, and the board shall certify such assessment and levy to the 
state treasurer, who shall thereupon, by registered letter, notify the officer 
attesting the report of such company, of the amount of the assessment, the 
rate of levy and the amount of the tax; and such company shall have 
thirty days after the mailing of such notice within which to pay said tax — 
to the state treasurer. And such tax when paid shall be turned into the 
general fund of the state treasury. t 


En. Sec. 6, Ch. 64, L. 1923. : 


2313.7. Failure to report—Nonpayment—Action for collection. (1) 
If any sleeping-car company shall fail to make the report required of it 
by this act, the board shall proceed upon the best information it may be 
able to obtain to fix the valuation against such company and shall notify 
it by letter of the action taken in that behalf. Thereupon the company 
so notified may appear and be heard as above provided. 


(2) All taxes remaining unpaid after notice from the state treasurer, 
as above provided, shall draw interest at the rate of fifteen per centum 
per annum after they are due, and upon such failure to pay, the i 
general shall proceed by action in the name of the state against such com- 
pany to collect the same, together with interest and the cost of the suit. — 

(3) Any such company claiming to be aggrieved by the levy of a license 
tax upon its property, may, within six months from the payment of — 
the tax, and not thereafter, bring and maintain an action against the 
state in the district court of Lewis and Clark county to recover such 
part of the tax so paid as shall exceed the amount the company should 
have paid. The state may be served with the summons in such action — 
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by delivering a copy thereof to the attorney general or leaving it at 
his office in the capitol with one of his assistants. 
(4) But no such company shall be permitted to contest the validity 
of any tax assessed and levied against it, unless at or before the time of 
serving its complaint or answer, as the case may be, it shall deposit with 
the state treasurer the amount of such tax, together with interest thereon 
at the rate of fifteen per cent per annum as above provided. In case the 
amount of the tax justly and equitably due from such company shall be 
finally determined to be less than the amount so paid, the excess shall be 
refunded to such company by direction of the court by the state treasurer. 


En. Sec. 7, Ch. 64, L. 1923. 


2313.8. Estoppel. (1) If any company described in section 1, or its 
officers or agents shall unreasonably refuse or neglect to make any report 
required by law or by the said board, or shall unreasonably refuse or 
neglect to answer any material question, or to permit an inspection of its 
records, books, accounts or papers when requested by said board, it shall 
be estopped to question or impeach the action or determination of the 
_board, except upon satisfactory proof of fraud or mistake injurious to it. 

(2) No such company shall be allowed in any action or proceeding 
to question the amount or valuation of its property and franchises as 
-assessed by the board, unless it shall have made and filed with the board 
a full and complete report of the facts and information prescribed by 
‘law, and called for by the board; provided, that the refusal or neglect 
‘of such company to file its report in time may, on verified petition and 
for good cause shown, be excused by the board on condition that such 
‘company make a full and complete report disclosing all facts and infor- 
‘mation required of it within fifteen days after leave is given to file such 
‘report, and shall appear before the board and make full disclosure of 
all property liable to assessment and taxation under this act. 


En. Sec. 8, Ch. 64, L. 1923. 


2313.9. First tax, when due. The license tax shall be first imposed 
‘and paid for the whole calendar year 1923, and shall be based upon the 
‘reports as prescribed in section 2 for the year 1922, and such report 
‘shall be made to the board by April 1, 1923. 


En. Sec. 9, Ch. 64, L. 1923. 


2313.10. License. The receipt by the state treasurer of the license 
tax paid in full shall serve as a license to the sleeping-car company to 
conduct its business in the state of Montana during the year when is- 
‘sued. 

En. Sec. 10, Ch. 64, L. 1923. 


9313.11. Repeals—Exceptions. Sections 2314 and 2315 of the Revised 
Codes of 1921 are hereby repealed. Provided, however, that no person or 
‘corporation shall be relieved or released from the payment of any license 
‘tax which such person or corporation should have paid under the provisions 
of such sections so repealed, and the state of Montana shall have the right 
‘to collect and receive from any such person or corporation any such 
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license tax; and for such purpose may maintain and prosecute to final 
determination any suit, action or proceeding heretofore instituted for such — 
purpose and now pending, and may institute and commence any such 


suit, action or proceeding for such purpose after the taking effect of this 


act. 
En. Sec. 11, Ch. 64, L. 1923. 


, 


2314. License of sleeping-car company. 


Rep. Sec, 11, Ch. 64, L. 1923. 


2315. Statement to be filed by company. 


Rep. Sec. 11, Ch. 64, L. 1923. 


CHAPTER 182. 
COAL MINES AND DEALERS’ LICENSE TAX, 


2317. Coal mines license tax—Amount—Exceptions. 
Cited in State ex rel. City of Butte v. Police Court, 65 Mont. 94, 98, 210 Pac. 1059, 


2328. License to retail coal—Fees. 


A city ordinance exacting a fee of 
one dollar from coal dealers and in ad- 
dition five cents per ton for every ton 
of coal sold, without incorporating therein 
the clause limiting the payment of the 
five cents to coal upon which the mine 


2330. Payment of license fees. 


license fee exacted by section 2317 had 
not been paid to the state, was invalid 
as in excess of the power of the city 
to impose. State ex rel. City of Butte 
v. Police Court, 65 Mont. 94, 210 reg 
1059. 


Cited in State ex rel. City of Butte v. Police Court, 65 Mont. 94, 99, 210 Pac. 1059, 


CHAPTER 183. 
METALLIFEROUS MINES LICENSE TAX, 


9344. ‘‘Person’’ Defined. 


Rep. Sec. 17, Initiative Measure No. 28, 


L. 1925, page 497. 

Taxes and fire insurance premiums paid 
upon milling and reduction works owned 
and operated by a mining company in 
connection with its mining operations are 
not deductible as a part of the cost of 
extracting the minerals and metals from 
ores taken from its mines in computing 


2344.1. 


‘‘Person’’ defined. The term ‘‘person,’ 


eee 


the net proceeds of mines for the pure 
pose of arriving at the amount of license 
tax payable under sections 2344-2355, 
construed in the light of the provisions 
of sections 2088-2096, relating to the tax- 
ation of mines and net proceeds. Ana- 
conda Copper Mining Co. v. Junod, 1 
Mont. 132, 227 Pac. 1001. 


e a. 
? as used in this act, 


shall mean and include any individual, firm, copartnership, association, 
joint stock company, common-law company, business trust, syndicate, and 


corporation. 


En. Sec. 1, Initiative Measure No. 28, effective December 9, 1924, ie 


2344.2. License tax. Every person who engages in or carries on 
the business of working or operating any mine or mining property il 
the state of Montana from which gold, silver, copper, lead or any on 
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4 
metal or metals, or precious or semi-precious gems or stones of any kind 
shall be mined, extracted or produced, whether such person shall carry on 
such business or engage in such work or operations as owner, lessee, 
trustee, possessor, receiver, or in any other capacity, must for the year 
-1925, and each year thereafter, when engaged in or carrying on such 
business, work or operations, pay to the state treasurer, for the exclusive 
use and benefit of the state of Montana, a license tax for engaging in 
and carrying on such business, work or operation in this state, and shall 
‘pay to such state treasurer for such annual license the taxes hereinafter 
‘prescribed, provided, however, that nothing contained in this act shall 
be construed as requiring laborers or employees hired or employed by any 
person to mine or to work in or about any mine or mining business or 
property, to procure such license or to pay such license taxes, nor shall 
-any discovery work required to be done in prospecting for or locating 
any mining claims, or any annual assessment work, or work required in 
the obtaining of title to mining property from the United States, or re- 
quired by the laws of the United States or of this state in order to hold 
-possessory title to any mining claims, be deemed the engaging in or earry- 
ing on of the business of working or operating any such mine or mining 
property. 
‘En. Sec. 2, Initiative Measure No. 28, effective December 9, 1924. 


2344.3. Gross value of product, how determined. The total ‘‘zross 
value of product’’ as used in this act, shall mean the market value of all 
‘merchantable metals, precious and semi-precious gems and stones ex- 
tracted or produced, each year from any mine or mining property in the 
state of Montana or recovered from the smelting, milling, reduction, or 
treatment in any manner of ores extracted from any such mine or mining 
property or from tailings resulting from the smelting, reduction or treat- 
ment of any such ores.’ That whenever the ores require smelting, reduc- 
tion or treatment to ascertain the metal contents of such ores, the gross 
value of the product thereof shall be determined by taking the market 
value of all merchantable metals or mineral products extracted or re- 
-eovered thereby, as shown by the gross smelter returns of such metals 
or mineral product in dollars and cents, without any deductions for costs 

of smelting, reduction or treatment, or otherwise, based upon the average 
‘quotations of the price of such metals, or mineral products, in the city 

of New York, as evidenced by some established authority or market re- 
port, such as the Engineering and Mining Journal of New York City, or 
other standard publications, giving the market reports during the calendar 

_ year immediately preceding. Should there be no quotation covering any 
particular product, then the state board of equalization shall fix the value 
of such gross product, or such portion thereof, in such a manner as may 
seem equitable. 


En. Sec. 3, Initiative Measure No. 28, effective December 9, 1924. 


 ..,2344.4. Amount of tax. The annual license tax to be paid by such 

person engaged in or carrying on the business of working or operating 

any mine or mining property in this state from which gold, silver, copper, 

lead:or any other metal or metals, precious or semi-precious gems or stones 
Mont, Code Supp.—21 821 


a 


—s 


2344.5, 2344.6] PouitTicaL Cope. [Part It 


are produced, shall be one dollar, together with an additional sum or 
amount equal to an amount computed on the gross value of product which 
may have been derived by such person from such business, work or oper- 
ation within this state during the calendar year immediately preceding, 
at the following rates:—1!4 of 1% of the amount by which such gross value 
of products exceeds $100,000 and does not exceed $250,000; 1%4 of 1%. 
of the amount by which such gross value of product exceeds $250,000 
and does not exceed $400,000; 34 of 1% of the amount by which the 
gross value of product exceeds $400,000 and does not exceed $500,000 
and 1% of the amount by which the gross value of product exceeds 
$500,000. 


En. Sec. 4, Initiative Measure No. 28, effective December 9, 1924. 


2344.5. Computation of gross value of product. Every person en- 
gaged in or carrying on the business of working or operating any mine 
or mining property in this state from which gold, silver, copper, lead 
or any other metal or metals, precious or semi-precious gems or stones 
are produced, must, not later than the fifteenth day of April, in such year 
when engaged in or carrying on any such business, work or operation, 
make out a statement. of the gross value of product from all mines and 
mining properties worked or operated by such person during the calendar 
year immediately preceding. Such statement shall be in the form pre- 
scribed by the state board of equalization, and must be verified by the 
oath of such person, or the manager, superintendent, agent, president or 
vice-president of the corporation, joint stock or other company or syn- 
dicate and must be delivered to the state board of equalization not later 
than the fifteenth day of April. Such statement shall show the following: 

1. The name and address of the owner or lessee of the mine or mining 
property. 

2..The description and location of the mine or mining property. 

3. The number of tons of ore or other mineral products or deposits 
extracted from the mine or mining property during the period covered by 
the statement. 

4. The name and location of the smelter, mill or reduction works to 
which such ore has been shipped or sold during the period covered by the 
statement and such other information as the state board of equalization 
may require. 

5. The gross yield of such ores, mineral products or deposits in con- 
stituents of commercial value, that is to say, the number of ounces of gold 
or silver, pounds of copper, lead or zinc, or other commercially valuable 
constituents of said ores or mineral products or deposits, measured by 
standard units of measurement during the period covered by the state- 
ment. . . 

6. The gross value of product in dollars and cents. 

En. Sec. 5, Initiative Measure No. 28, effective December 9, 1924. 


2344.6. Computation and notice of tax. The state board of equal- 
ization shall examine each such statement and return filed and determine 
-and ascertain therefrom, and compute and assess the amount of the license 
tax to be paid by the person making and filing the same, and shall, not 
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later than the first day of June, certify to the state treasurer the name 
of each person subject to the payment of license taxes under the pro- 
visions of this act, the amount thereof to be paid by such person. The 
said board shall at the same time mail to each person making and filing 
‘such statement and return, a written notice of the amount of the license 
tax to be paid by each, respectively, that the same is due and payable 
to the state treasurer, and that it will become delinquent at five o’clock 
P. M. on the thirtieth day of November, immediately following, and that 
if the same becomes delinquent a penalty of ten per centum will be added 
thereto, and that the whole amount of such license tax, with penalty 
added, will bear interest at the rate of twelve per centum per annum from 
the date the same becomes delinquent until paid. If any such person has 
sold or otherwise disposed of any of its mine’s products at a price sub- 
stantially below the true market price of such product at the time and 
place of such sale or disposal, then the state board of equalization shall 
compute the gross value of such portion of said mine’s product, so sold or 
disposed of substantially below the market price as aforesaid, which gross 
value shall be based upon the quotations of the price of such mine’s prod- 
uct in New York City, at the time such portion of the product was so 
sold or otherwise disposed of as evidenced by some established authority 
or market report, such as the Engineering and Mining Journal, of New 
York, or some other standard publication, giving the market reports for 
the year covered by such statement. Should there be no quotation cover- 
ing any particular product, then the state board of equalization shall 
fix the value of such gross product, or such portion thereof, as shall have 
been sold or otherwise disposed of at a price subtantially below the true 
market price at the time and place of such sale or disposal in such a 
manner as may seem to be equitable. 


En. Sec. 6, Initiative Measure No. 28, effective December 9, 1924, 


2344.7. Delinquent taxes—Penalty. All license taxes assessed under 
the provisions of this act shall become delinquent if not paid by five 
o’clock P. M., on the thirtieth day of November following the date when 
the same are assessed and certified to the state treasurer, and as the same 
become delinquent a penalty of ten per centum shall be added thereto, 
and the whole amount of said license tax, with penalty added, shall bear 
interest at the rate of twelve per centum per annum from the date of 
becoming delinquent until paid. 


En. Sec. 7, Initiative Measure No. 28, effective December 9, 1924. 


_ 2344.8. Penalty for failure to file statement. If any person shall fail 
refuse or neglect to make and file such statement and return within the time 
prescribed, the state board of equalization, shall, immediately after such time 

has expired, ascertain and determine as nearly as may be possible from 
/any returns or reports filed with any state or county officer or board under 
vany law of this state, and from any other information which the board 
“may be able to obtain, the total gross value of product of such person 
from such business during the calendar year immediately preceding the 
year in which the license tax is to be paid, and license issued, and shall 
‘make and file a statement showing the amount of such gross value of 
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product and shall ascertain and determine and compute and assess the 
amount of the license taxes due from, and to be paid by such person, and 
shall immediately certify the same to the state treasurer, and give notice 
to such person in the same manner as though such statement had been 
filed within time, and the state shall proceed to collect such license tax, 
adding thereto aad collecting therewith, if the same is delinquent, ie 
same. penalty and interest as provided for herein for other delinquencies, 


En, Sec. 8, Initiative Measure No. 28, effective December 9, 1924. 


2344.9. Production of evidence. Should the state board of equaliza- 
tion. have reason to believe that any statement and return is false, or 
erroneous in any particular, it may require the person, or if made by a cor- 
poration, association or company, the officers thereof, and the employees 
_of any such person, corporation, association or company, to appear before 
the board and testify concerning the same and any statement contained 
therein, and may examine all books, records, papers and documents of 
such person pertaining to such business, upon giving five days’ written 
notice to such persons, or officers or employees thereof having custody 
of such books, records, papers and documents, and any person failing, 
refusing or neglecting to so appear, or refusing to be sworn or to testify, 
or refusing to answer any material question propounded by the board 
or any of its members, or refusing to permit the board, or its members, 
employees or accountants to examine such books, records, papers or docu- 
ments, or any thereof, pertaining to such business, shall be deemed guilty 
of a misdemeanor, and upon conviction thereof shall be punished by a fine 
of. not more than one thousand dollars, or by imprisonment in the county 
jail for a term not exceeding six months, or by both such fine and im- 
prisonment. If the board, after hearing such evidence and after such 
examination of the books, papers, documents and records of such person, 
shall find and determine that such statement and return is erroneous) 
or false in any material matter, the board shall change and correct the) 
same so as to show the true gross value or product and shall reassess the’ 
amount of the license tax due from such person, and may add thereto 
a penalty of not exceeding fifty per centum, and shall thereupon imme-| 
diately certify the amount of such license tax with the penalty added 
thereto to the state treasurer, and shall at the same time mail to such 
person a written notice of the corrections and changes made in such’ 
statement and return and the amount of the license tax and penalty certified ' 
to the state treasurer. The state treasurer shall collect such license tax. 
with penalty added, and if the same has become delinquent he shall also’ 
collect interest thereon from the date of delinquency until paid at the 
rate of twelve per centum per annum. Provided further, that in order 
to verify such statement and return the state board of equalization may | 
require any person, corporation, association, or company engaged in the 
business of smelting, milling, reduction or treatment in any manner of: 
ores extracted or produced from any mine or mining property in the state 
of Montana to appear before the board and testify concerning the gross” 
mineral content of any such ore, or at the request of said board to furnish 
sworn statements showing the gross yield of such ores, mineral products: 
or deposits in constituents of commercial value, that is to say, the number’ 
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of ounces of gold, silver, pounds of copper, lead or zine, or other commer- 
cially valuable constituents of said ores or mineral products or deposits, 
measured by standard units of measurement during the period covered 
by such statement, without any deductions whatsoever for smelting, milling, 
reduction or treatment of such ores or mineral product. The books, reec- 
ords, papers and documents of such person, corporation, association or 
company engaged in the business of smelting, milling, reduction or treat- 
ment in any manner of ores extracted or produced by any mine or mining 
property in the state of Montana shall be open to inspection and exami- 
nation by the said state board of equalization, or its members, employees, or 
accountants at any time or place, that said board may designate. If any 
person required by this act to make or file any statement, or to verify, 
under oath any statement, shall make such statement false in any ma- 
terial respect, or shall verify, under oath, any statement false in any 
respect or shall fail, neglect or refuse to file any statement required by 
said state board of equalization or shall refuse to appear before the board 
to testify concerning: the gross mineral content of any such ore, or shall 
refuse to allow the board, its members, employees or accountants at any 
time or place to inspect or examine the books, records, papers and docu- 
ments of such person, corporation, association or company engaged in 
the business of smelting, milling, reduction or treatment in any manner 
of ores extracted or produced by any mine or mining property in the 
state of Montana, shall be deemed guilty of a misdemeanor and shall be 
‘punished by a fine of not exceeding one thousand dollars, or by imprison- 
ment in the county jail for not exceeding six months, or by both such 
fine and imprisonment. 

| En. Sec. 9, Initiative Measure No. 28, effective December 9, 1924. 


2344.10. Rehearing on determination of license tax. Every person 
whose license tax has been determined and assessed by the state board 
‘of equalization under any of the provisions of this act, who shall feel 
aggrieved by the determination and assessment of the board as to the 
amount of gross value of product, or as to the amount of the license tax, 
may, at any time within ten days after the date of notice thereof, required 
‘to be given to such person, file with the board a petition for a rehearing - 
‘in which petition must be stated and set forth particularly and specifically 
‘the grounds and reasons therefor, and the manner in which the amount 
of the gross value of product or the amount of the license tax, or both, 
should be changed or corrected. Upon the filing of such petition, if it 
appears to the satisfaction of the board therefrom that the board has 
arred in any manner in ascertaining and determining the amount of the 
gross value of product, or the amount of the license tax, or both, the 
board shall immediately correct such error, or errors, and if such eor- 
rection shall be in conformity with the request contained in the petition 
for a rehearing the board shall take no further steps in connection with 
such petition, other than to certify steps in connection with such petition, 
other than to certify to the state treasurer the amount of the license tax 
Jue from such person after the making of such correction, and notifying 
such person thereof. If, from such examination, it does not appear to 
she satisfaction of the board that it has erred in any manner the board 
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shall grant such rehearing, fix a day when the board will take up and — 
hear such matter, and give notice to such person of such date of hearing 


as the board may deem reasonable. On such hearing such person, and 


taxpayer interested, and the board may introduce witnesses and take — 


testimony on any material matters connected with such return and license 


tax, and after considering such evidence the board shall fix and determine 


the gross value of product, and reassess the amount of the license tax 
to be paid by such person, and giving notice thereof in the manner re- 
quired by section 6 of this act. 

En. Sec. 10, Initiative Measure No. 28, effective December 9, 1924. 


2344.11. Lien of tax. The license tax assessed against any person 
under this act, together with all penalties and interest thereon, shall be 
a lien upon any and all property owned by such person within this 
state and used by such person in connection with such business, which 
lien shall attach to such property on the date when the license tax is 
certified to the state treasurer by the state board of equalization and 
such len may be enforced in the name of the state of Montana, in the 
same manner as other liens are enforced at law. 

En, Sec. 11, Initiative Measure No. 28, effective December 9, 1924. 


9344.12. Disposal of proceeds of tax. Fifty per cent of all license 


taxes, penalties and interest collected by the state treasurer under the 
provisions of this act shall be by him paid into and deposited to the 
credit of the general fund of the state, and fifty per cent shall be de- 
posited to the credit of the common school interest and income fund, 
and whenever any license tax is paid under the provisions of this act the 
state treasurer shall issue to the person paying the same a license author- 
izing such person to engage in and carry on such business until the first 


day of January immediately following the year for which such license 


tax is paid and such license issued. 
En. Sec. 12, Initiative Measure No. 28, effective December 9, 1924. 


2344.13. Commencing business. If any person shall, after the first 


day of January of any year, engage in or commence the carrying on — 
of the business of working or operating a mine or mining property in 
this state, from which any merchantable metal, precious, and semi-precious 


gems and stones are extracted and produced, such person must, within 


sixty days after so engaging in or commencing to carry on such business, - 


notify both the state board of equalization and the state treasurer of 
such fact. 
En. Sec. 13, Initiative Measure No. 28, effective December 9, 1924. 


2344.14. The license taxes herein provided for shall be in addition — 


to all other taxes, licenses, and other fees, now required to be paid by 
persons subject to the provisions of this act. 
En. Sec. 14, Initiative Measure No. 28, effective December 9, 1924. 


2344.15. The license tax for the year 1925 shall be based and com: 
puted on the gross value of product for the calendar year 1924. 
En, Sec. 15, Initiative Measure No. 28, effective December 9, 1924. 
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2344.16.. Unconstitutionality or invalidity. If any clause, sentence, 
paragraph or part of this act shall for any reason, be adjudged by any 
court of competent jurisdiction to be invalid, such judgment shall not 
affect, impair or invalidate the remainder of the act, but shall be con- 
fined in its operation to the clause, sentence, paragraph, or part thereof, 
directly involved in the controversy in which such judgment shall have 
been rendered. No caption or any section or set of sections shall in 
any way affect the interpretation of this act, or any part thereof. 

En. Sec. 16, Initiative Measure No. 28, effective December 9, 1924. 


2344.17. Repealing clause. Sections 2344 to 2355, both inclusive, of 
the Revised Codes of Montana, 1921, are hereby repealed, provided, how- 
ever, that no person shall be relieved from the payment of any license tax, 
which may have been computed, levied, imposed or assessed, and which 
is due or shall become due under the provisions of said sections, or of any 
penalty or interest thereon, but all such license taxes, penalties and interest 
shall be paid and collected as though said sections were not repealed by 
this act. 


En. Sec. 17, Initiative Measure No. 28, effective December 9, 1924. 


2347. Net proceeds—Computation of. 
Cited in Anaconda Copper Mining Co. v. Junod, 71 Mont. 182, 135, 227 Pac. 1001. 


CHAPTER 184. 
CEMENT PRODUCERS’ AND DEALERS’ LICENSE TAX. 


2357. License tax on manufacturers of cement, etc. Every person 
engaged in or carrying on the business of producing or manufacturing 
cement, cement plaster, or gypsum plaster in this state, must, for the 
year 1921, and each year thereafter, when engaged in or carrying on 
such business in this state, pay to the state treasurer, for the exclusive 
use and benefit of the state of Montana, a license tax for engaging in 
and carrying on such business, in an amount equal to four cents per 
barrel for each and every barrel of cement, containing three hundred and 
seventy-six pounds, and five cents per ton of two thousand pounds, on 
cement plaster or gypsum manufactured or produced, during such year 
by such person within the state of Montana. 


Amd. Sec. 1, Ch. 127, L. 1925. 


2368. License tax on sales of cement, etc. Every person who en- 
gages in, or carries on the occupation or business in this state of retailing 
or selling at retail cement, cement plaster, gypsum plaster, or other 
by-products of cement, must, for the year 1921, and annually each year 

thereafter when engaged in such occupation or business, procure from 
the state treasurer a license to engage in and carry on such occupation 
or business in this state, and shall annually pay to the state treasurer 
for such license a tax of one dollar, together with an additional sum 
or amount equal to four cents per barrel of three hundred and seventy- 
six pounds of cement, and five cents per ton of two thousand pounds on 
cement plaster, gypsum plaster, or other by-products of cement sold by 
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such person during such year, and for the manufacturing or producing 

of which no person has paid or assumed a liability for the payment of 

any license tax to the state of Montana, under any law of this state. 
Amd. Sec. 2, Ch. 127, L. 1925. 


CHAPTER 185. 
GASOLINE DISTRIBUTORS’ AND DEALERS’ LICENSE TAX. 


2381. ‘‘Person,’’ ‘‘distributor’’ and ‘‘dealer’’ defined. 


Sections 2381-2396 were cited in State v. Sunburst Refining Co., 73 Mont. 68, 75, 
235 Pac. 428, 


2382. Gasoline distributors’ license tax. Every distributor shall 
pay for the year 1927 and each year thereafter to the state treas- 
urer a license tax for engaging in and carrying on such business in this 
state in an amount equal to three cents for each gallon of gasoline re- 
fined, manufactured, produced. or impounded by such distributor and sold 
by him to this state, or shipped, transported or imported by such dis- 
tributor into and distributed and sold by him within this state after it 
has arrived in and is brought to rest within this state, whether sold in 
the original packages or in the broken packages during such year, pro-- 
vided that all gasoline delivered by any distributor to any of his service 
stations in this state shall be deemed to have been sold and shall be 
treated and considered in computing such license tax in the same manner — 
as though the same had been sold to dealers or to other persons. . 


Amd. Sec. 1, Ch. 150, L. 1923; Amd. 


the law, the original sections remain in 
Sec. 1, Ch. 186, L. 1925; Amd. Sec. 1, 


force, held that the sections prior to — 


Initiative Measure No. 31, effective Jan- 
uary 1, 1927. 

In an action by the state to recover 
the tax imposed by this section, upon 
dealers in gasoline and distillate, com- 
menced upon the theory that since the 
decision in State v. Sunburst Refining 
Co., 73 Mont. 68, holding chapter 160, 
L. 1923, amendatory of such section, un- 
constitutional as so arbitrary, unjust 
and unreasonably discriminatory against 
dealers in Montana manufactured gasoline 
and distillate as to render it void as 


amendment are likewise unconstitutional - 
for the same reason. State v. Sunburst — 
Refining Co., 76 Mont. 472, 248 Pac. 186. — 

This section as amended by chapter 
150, L. 1923, was so arbitrary, unjust 
and unreasonably discriminatory against 
dealers in Montana manufactured gasoline — 
and in favor of those manufacturing 
gasoline imported into the state, that — 
it is void as denying to the former the 
equal protection of the law. State v. 
Sunburst Refining Co, 73 Mont. 68, — 
235 Pac. 428, 4 


denying to them the equal protection of i 


2383. Gasoline dealers’ license tax. Every dealer shall, for the year - 
1927 and each year thereafter, when engaged in such business in this state, : 
pay to the state treasurer for the exclusive use and benefit of the state of 
Montana a license tax for engaging in such business in this state equal to _ 
three cents for each gallon of gasoline sold or distributed by such dealer 
in this state during such year, provided, however, that no gasoline sold 
by such dealer, which was purchased by him from a producer or dis- 
tributor, who had paid the tax thereon, shall be included or considered — 
in determining the amount of such license tax to be paid by such dealer, } 
but only such gasoline as was shipped, transported or imported into this 
state and purchased by such dealer before it had arrived in and was 
brought to rest within this state and then resold by such dealer, whether — 
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in the original packages or in broken packages, shall be included or 
_ considered for the purpose of computing such license tax. 


Amd. Sec. 2, Ch. 150, L. 1923; Amd. 
Sec. 2, Ch. 186, L. 1925; Amd. Sec. 2, 
Initiative Measure No. 31, effective Janu- 
ary 1, 1927. 

This section as amended by chapter 
150, L. 1923, imposing a license tax upon 
distributors of and dealers in gasoline, 
is so arbitrary, unjust and unreasonably 
discriminatory against dealers in Montana 


manufactured gasoline and in favor of 
those handling gasoline imported into 
the state, that it is void as denying to 
the former the equal protection of the 
law. State v. Sunburst Refining Co., 73 
Mont. 68, 235 Pac. 428. 

Appled with section 2382 in State v. 
Sunburst Refining Co., 76 Mont. 472, 248 
Pac. 186. 


Such license tax 


2384. Quarterly payment of tax—Delinquencies. 


shall be paid in quarterly installments for the quarters ending, respec- 
tively March 31st, June 30th, September 30th, and December 31st, in each 


_ year, beginning with the quarter ending June 30, 1925, and the amount 


of such license tax becoming due for each quarter shall be paid to the 
state treasurer within thirty days after the end of the quarter for which 
the same is due. Any such taxes not paid within the time herein pro- 


_ vided for shall be delinquent and a penalty of ten per cent thereof shall 


be added thereto, and the whole thereof shall bear interest at the rate of 


one per cent per month from the date of delinquency until paid. 


Amd. Sec. 3, Ch. 186, L. 1925. 


2389. Penalty for failure to make statement—Suit for collection. 
If any distributor or dealer shall fail, neglect, or refuse to make any 


| statement required by section 2386 within the time therein provided, the 
state board of equalization shall, immediately after such time has expired 


proceed to inform itself as best it may, regarding the matters and things 
required to be set forth in such statement, and from such information 


/ as it may be able to obtain, to make a statement showing such matters 


_ and things, and determine and fix the amount of the license tax due the 
state from such delinquent distributor or dealer for such quarter adding 
to the amount of such lecense tax a penalty of five per cent thereof for 
the first failure, neglect, or refusal; ten per cent for the: second; fifteen 


per cent for the third, and twenty-five per cent for the fourth and each 


subsequent failure, neglect, or refusal and deliver such statement to the 
‘state treasurer, who shall proceed to collect the amount of such license 
tax with penalty added thereto, and interest on the whole thereof, at the 


rate of twelve per cent per annum from the date of the making of such 
statement by the state board of equalization until paid. Upon request of 
the state treasurer it shall be the duty of the attorney general to com- 
Mence and prosecute the final determination in any court of competent 
jurisdiction, an action at law to collect the same. All license taxes due 
from any distributor or dealer under the provisions of this act, together 


with all penalties and interest thereon shall be a prior lien upon any and 


all property used by such distributor or dealer in connection with such 
business or operation subject to such license taxes, whether such prop- 
erty is owned by such distributor or dealer or not, which lien shall have 


‘precedence over any other lien, claim or demand, and may be en- 


forced in the name of the state of Montana in the same manner as other 
liens are enforced at law. No action shall be maintained by any such 
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distributor or dealer to review, revise or change such statement in any 
particular or to enjoin the collection of the license tax, or any part 
thereof, and such distributor or dealer shall have no right to pay such 
license tax, or any part thereof, under protest, and maintain any action 
to recover the same. 


Amd. Sec. 4, Ch. 186, L. 1925. 


2392. Expenditure proceeds tax in highway construction. All money 
received by the state treasurer in payment of license taxes under the 
provisions of this act shall be deposited by him and credited to the state 
highway fund. All money so collected and deposited in the state high- 
way fund shall be used and expended by the state highway commission 
in the construction, reconstruction, betterment, maintenance, administra- 
tion and engineering on the federal highway system of highways in this 
state selected and designated under the provisions of the federal aid act, 
approved July 11, 1916, and the federal highway act approved November 
9, 1921, and all amendments thereto, and for the purpose of construction, 
reconstruction, betterment, maintenance, administration and engineering 
of highways leading from each county seat in the state to said federal 
highway system of federal aid roads where such county seat is not on 
said system, and for the purpose of construction, reconstruction, better- 
ment, maintenance, administration and engineering of such other roads 
as have been or may be authorized by the laws of Montana. Provided, 
that the total net cost to the state for administration and engineering 
on the federal aid work contemplated by this act shall not exceed for any 
fiseal year eight per cent of the total of state, federal aid and other avail- 
able funds expended under the supervision of the state highway com- 
mission. It shall be the duty of the state highway commission, in ex- 
pending such money, to carry forward construction from year to year, 
using the money expended through the matching up of federal aid allot- 
ments to Montana upon the said federal highway system of highways in 
the various parts of the state, so far as it may be possible within a rea- 
sonable development of the whole federal highway system, in proportion 
to the amount of mileage still to be constructed in the various sections 
of that system. , 

Amd. Sec. 3, Ch. 150, L. 1923; Amd. Cited in State v. Sunburst Refining Co, 
Sec. 5, Ch. 186, L. 1925; Amd. Sec. 3, 73 Mont. 68, 75, 235 Pac. 428. 


Initiative Measure No. 31, effective Janu- 
ary 1, 1927. 


2393, 2394. Relating to apportionment of gasoline license tax. 

Rep. Sec. 4, Ch. 150, L. 1923. 

2396.1. Definition of terms. As used in this act, the following deft 
nitions shall apply: ' 

(1) The word ‘‘gasoline’’ means: 

(a) The volatile substance produced from petroleum, natural gas, oll 
shales or coal heretofore sold under the name of ‘‘gasoline,’’ and sold or 
used for producing motor power for internal combustion engines or for 
producing power for propelling motor vehicles. 
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(b) Any other volatile product or substance of not less than forty- 
six (46) degrees Taghanbes Baume test sold or used for producing motor 
power for internal combustion engines or for producing power for pro- 
pelling motor vehicles. 

(2) The word ‘‘person’’ means any person, firm, association, joint 
stock company, syndicate, or corporation. 

(3) The words ‘‘motor vehicle’’ mean all vehicles operated or pro- 
pelled upon the public highways or streets of this state, in whole or in 
part by the combustion of gasoline. 

(4) The word ‘‘use’’ shall include and mean the operation of motor 
vehicles upon the public roads or highways of the state of Montana, or 
of any political subdivision thereof. 

(5) The word ‘‘import’’ shall include and mean to receive into any 
person’s possession or custody first after its arrival and coming to rest 
at destination within the state of Montana of any gasoline shipped or 
transported into this state from point of origin without this state. 

(6) The word ‘‘handle’’ means to produce, refine, manufacture, com- 


pound or import gasoline, or to purchase gasoline for one’s own use, upon 
which the license tax herein imposed has not been paid. 


| 


(7) The word ‘‘dealer’’ means and includes any person who engages 
in the business in the state of Montana of producing, refining, manufac- 
turing or compounding or of purchasing in this state, or of importing 
into this state, gasoline for sale or use in this state. Such gasoline, for 


the purpose of this act, shall be deemed to be ‘‘handled’’ by such dealer. 
En. Sec. 1, Ch. 19, L. 1927. 


2396.2. Gasoline dealers’ license tax. Every dealer shall pay to the 


state treasurer a license tax for engaging in and earrying on such busi- 


i] 


ness in this state in an amount equal to three cents (3c) for each gallon 


of gasoline handled by him in this state while engaging in such business, 
as hereinbefore defined; provided that all gasoline delivered or distributed 


by any dealer or to any of his service stations in this state, or to his 


or to any other motor vehicles operated or intended to be operated on 


or over the public roads or highways in this state, or delivered or dis- 
tributed in any other manner, shall be deemed to have been handled while 
engaged in such business as dealer, as hereinbefore defined, and shall be 


treated and considered in computing such license tax in the same manner 


as though the same had been delivered or distributed to dealers or other 
persons; provided, further, that nothing herein contained shall impose any 
license tax, or require the payment of more than three cents (8c) per 
gallon as license tax upon any gasoline handled within the state of Mon. 
tana, nor upon any such gasoline after having once been included in 
the computing of such license tax hereunder ; and provided, further, that 
no such license tax shall be paid by any dealer on account of any gasoline 
moving in or on account of sales of gasoline constituting interstate or 


foreign commerce. 
En. Sec. 2, Ch. 19, L. 1927. 


9396.3. Dealers’ statements—Amount of tax. Hach dealer shall, not 
ater than the fifteenth day of each calendar month, beginning with the 
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next calendar month after this act has become effective, render a true state- 
ment to the state treasurer of the state of Montana, and a duplicate 
thereof to the state board of equalization, duly signed and sworn to, of 
all gasoline handled by him in this state during the preceding calendar 
month, and containing such other information as the state board of 
equalization may require, and shall accompany such statement with the 
payment to the state treasurer of a license tax, in an amount equal to 
three cents (8c) per gallon for each gallon of gasoline so handled, and 
not paid by any other dealer in this state, for engaging in and carrying 
on such business in this state. Any dealer engaged in or carrying on 
his business at more than one place or location in this state may include 
all such places of business in one statement. 


En. Sec. 3, Ch. 19, L. 1927. 


2396.4. Rules of board of equalization. The state board of equaliza- 
tion shall have the power, and it shall be its duty from time to time to 
adopt, publish and enforce such rules and regulations not inconsistent 
herewith as it may deem requisite for the purpose of carrying out the 
provisions of this act. 


En. Sec. 4, Ch. 19, L. 1927. 


2396.5. Penalty for delinquency. Any such license tax not paid 
within the time herein provided for shall be delinquent and a penalty of 
ten per cent (10%) thereof shall be added thereto and the whole thereof 
shall bear interest at the rate of one per cent (1%) per month from the 
date of delinquency until paid. 


En. Sec. 5, Ch. 19, L. 1927. 


2396.6. Dealers to keep records. Each dealer shall keep a record in 
such form as the state board of equalization shall require showing the 
total number of gallons handled by such dealer within this state, and 
such other information as the state board of equalization may require. 


En. Sec. 6, Ch. 19, L. 1927. 


2396.7. Penalty. Each dealer, who fails, neglects, or refuses to 
make and file the statements required by this act in the manner or within 
the time herein provided, or who shall make any false statement with 
reference to his said business of handling gasoline, shall be deemed guilty 
of having committed a misdemeanor and upon conviction thereof shall 
_ be fined in any amount not exceeding one thousand dollars ($1,000) o 
imprisonment in the county jail for not to exceed six months, or shall 
be punished by the imposition of both such fine and imprisonment. ie 


En. Sec. 7, Ch. 19, L. 1927. t 


2396.8. Fixing tax in absence of statement + Penet s  e 
Liens. If any dealer or other person subject to the payment of such 
license tax shall fail, neglect, or refuse to make any statement required 
by this act, or shall fail to make payment of such’ license tax within the 
time herein provided, the state board of equalization shall, immediately 
after such time has expired, proceed to inform itself as best it may re- 
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| garding the matters and things required to be set forth in such statement 


and from such information as it may be able to obtain, to make a state- 
ment showing such matters and things and determine and fix the amount 
of the license tax due the state from such delinquent dealer, and shall 
add thereto a penalty of five per cent (5%) thereof for the first failure, 
neglect or refusal; ten per cent (10%) for the second; fifteen per cent 
(15%) for the third; and twenty-five per cent (25%) for the fourth, 


and each subsequent failure, neglect and refusal, which shall be in addi- 


tion to the ten per cent penalty hereinbefore provided for nonpayment 
of such license tax within the time herein provided. Said license tax 
and the penalties added thereto shall bear interest at the rate of one per 
cent (1%) per month from the date such statements should have been 
made and said license tax paid. The state treasurer of the state of 
Montana shall then proceed to collect such license tax with penalties 
and interest. Upon the request of the state treasurer it shall be the 
duty of the attorney general to commence and prosecute to final deter- 
mination in any court of competent jurisdiction an action at law to 
collect such license tax. All license taxes due from any dealer under the 


_ provisions of this act, together with all penalties and interest thereon, 


shall be a lien upon any and all property of such dealer or other person 
upon the filing of a duplicate copy of the statement so made by the state 
board of equalization, or a certified copy of any statement filed with said 


board, in the office of the county clerk of the county where such property 
_ ig situated, which lien shall have precedence over any other claim, lien or 


demand thereafter filed or recorded and which may be enforced in the 


name of the state of Montana in the same manner as other liens are en- 
- forced at law. No action shall be maintained to enjoin the collection of 
' guch license tax or any part thereof, 


En. Sec. 8, Ch. 19, L. 1927. 


2396.9. Inspection of records. The books and records of every dealer 
shall be open and subject to inspection by the state board of equalization 


or any of its employees or assistants during business hours so far as may 


be necessary to ascertain the amount of license tax due. 
En. Sec. 9, Ch. 19, L. 1927. 


2396.10. Dealers’ invoices. Each dealer in this state handling any 


' gasoline as defined in this act, shall, at the time of such handling, make 
out and deliver to the purchaser or consignee thereof an invoice in which 


shall be stated the number of gallons ‘of gasoline covered by such invoice 
and that the license tax on same has been paid or will be paid to the 
treasurer of the state of Montana within fifteen (15) days after the 
current month, as provided in this act. 

En. Sec. 10, Ch. 19, L. 1927. 


2396.11. ° Export gasoline excepted. No gasoline exported out of the: 
state of Montana shall be included in the computation of any mine a. s 
license tax herein provided for. 

En. Sec. 11, Ch. 19, L. 1927. 


2396.12. Railroad reports. Each railway company or other common 
carrier hauling, transporting, or shipping into or out of the state of 
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Montana from or to any other state or foreign country any gasoline shall, 
on or before the 15th day of each calendar month, make and file with the 
state treasurer of the state of Montana, a statement under oath showing 
the number of gallons of gasoline contained in each such shipment for 
the preceding calendar month, the names and addresses of the consignor 
and consignee, with date of delivery to such consignee, and shall make 
and file a duplicate of such statement with the state board of equalization. 


En. Sec. 12, Ch. 19, L. 1927. 


2396.13. Disposal of tax moneys—Limitations. All money received by 
the state treasurer in payment of license taxes under the provisions of 
this act, shall be deposited by him in, and credited to, the state highway 
fund. All money so collected and deposited in the state highway fund 
shall be used and expended by the state highway commission in the con- 
struction, reconstruction, betterment, maintenance, administration and 
engineering on the federal highway system of highways in this state 
selected and designated under the provisions of the federal aid act, ap- 
proved July 11, 1916, and the federal highway act approved November 9, 
1921, and all amendments thereto, and for the purpose of construction, 
reconstruction, betterment, maintenance, administration and engineering 
of highways leading from each county seat in the state to said federal 
highway system of federal aid roads where such county seat is not on 
said system, and for the purpose of construction, reconstruction, better-. 
ment, maintenance, administration and engineering of such other roads 
as have been or may be authorized by the laws of Montana, for the ecol- | 
lection and enforcement of this act, and for the purpose of payment of 
refunds and drawbacks authorized by law to be made to purchasers of 
gasoline used in this state for other purposes than the propulsion of — 
motor vehicles over the public highways and streets of this state; pro- 
vided, that the total cost to the state for administration and engineering 
on the federal aid work contemplated by this act shall not exceed for 
any fiscal year eight per cent (8%) of the total of state, federal aid and 
other available funds expended under the supervision of the state high-— 
way commission. 

En. Sec. 13, Ch. 19, L. 1927. 


2396.14. Effect partial invalidity act. If any section, sentence, clause 
or phrase of this act is for any reason held to be unconstitutional or 
invalid such decision shall not affeet the validity of the remaining por- 
tions of this act. The legislative assembly of the state of Montana hereby 
declares that it would have passed this act irrespective of the fact that 
any one or more sections, sentences, clauses.or phrases may be declared — 
unconstitutional or invalid. :. 


En. Sec. 14, Ch. 19, L. 1927. ie 
2396.15. Penalties. Any person engaged in the business of handling © 
gasoline as defined in this act, after the license tax imposed by this act, 
or any part thereof, has been delinquent as provided by this act, or the — 
same has not been paid under protest, shall, in addition to the penalties ; 
hereinbefore provided, be deemed guilty of a misdemeanor for each of- a 
fense, and shall upon conviction thereof, be punished by a fine in any | 
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sum not more than five hundred dollars ($500) or imprisonment in the 
county jail for not more than six (6) months, or by both such fine and 
imprisonment. 

En. Sec. 15, Ch. 19, L. 1927. 


2396.16. Distribution of state highway fund. That for the purpose 
of apportioning the expenditure for highway construction purposes of the 
moneys of the state highway fund, including proceeds received from 
the license tax upon dealers in gasoline and motor fuels provided for by 
law, the state is hereby divided into the following twelve districts and 
the counties in each district are as follows: 


District No. 1. Lineoln, Flathead and Lake; 

District No. 2. Glacier, Toole, Liberty, Hill and Blaine; 

District No. 3. Phillips, Valley, Daniels, Sheridan and Roosevelt; 

District No. 4. MeCone, Richland, Dawson, Prairie and Wibaux; 

District No. 5. Fergus, Garfield and Petroleum; 

District No. 6. Pondera, Teton, Chouteau, Cascade and Judith Basin; 

District No. 7. Lewis and Clark, Jefferson and Broadwater; 

District No. 8. Sanders, Mineral, Missoula, Ravalli, Granite and 
Powell ; 


District No. 9. Beaverhead, Deer Lodge, Silver Bow and Madison; 

District No. 10. Park, Gallatin, Sweet Grass, Meagher and WWileat, 
land ; 

District No. 11. Golden Valley, Musselshell, Stillwater, Yellowstone, 
Carbon, Big Horn and Treasure; 

District No. 12. Rosebud, Custer, Fallon, Powder River and Carter. 


En. Sec. 1, Ch. 18, L. 1927. 


2396.17. Expenditure funds under federal aid act—Limitations. All 
moneys of the state highway fund, including moneys arising from the 
license tax upon dealers in gasoline and motor fuels, but excluding moneys 
being held in such fund for refund or drawback purposes and expense 
of collection and enforcement, shall be used and expended by the state 
highway commission in the construction, reconstruction, betterment, 
Maintenance, administration and engineering on the federal highway 
system of highways in this state selected and designated under the provi- 
sions of the federal aid act, approved July 11, 1916, and the federal 
highway act approved Moveriber 9, 1921, and all divendiients thereto, 
and for the purpose of construction, reconstruction, betterment, mainte- 
Nance, administration and engineering of highways leading from each 
county seat in the state to said federal highway system of federal aid 
roads where such county seat is not on said system, and for the purpose 
of construction, reconstruction, betterment, maintenance, administration 
and engineering of such other roads as have been or may be authorized 
by the laws of Montana. Provided, that the total net costs to the state 
for administration and engineering on the federal aid work contemplated 
by this act shall not exceed for any fiscal year eight per cent (8%) 
of the total of state, federal aid and other available funds expended under 
the supervision of the state highway commission. It shall be the duty 
of the state highway commission,. in expending such money, to carry 
forward construction from year to year, using the money expended 
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through the matching up of federal aid allotments to Montana upon the — 
said federal highway system of highways in the various parts of the 
state in proportion to the amount of mileage still to be constructed in 
the various sections of that system as defined in section one of this 
act; provided that nothing in this act shall be construed to conflict 
with said federal aid highway acts and the rules by which they are 
administered. 


En. Sec. 2, Ch. 18, L. 1927. 


2396.18. Percentages uncompleted mileage. The total uncompleted — 
mileage in each of said districts bears the following percentages respec- 
tively to the total uncompleted mileage of said federal highway system 
in this state: 

In District No. 1, 8.07 per cent; in District No. 2, 5.65 per cent; in 
District No. 3, 7.68 per cent; in District No. 4, 6.388 per cent; in District 
No. 5, 7.07 per cent; in District No. 6, 8.86 per cent; in District No. 7, 
11.44 per cent; in District No. 8, 10.08 per cent; in District No. 9, 8.18 
per cent; in District No. 10, 7.77 per cent; in District No. 11, 8.63 per — 
cent; in District No. 12, 10.69 per cent. 


En. Sec. 3, Ch. 18, L. 1927. 


2396.19. Refund certain gasoline license taxes. That any person who 
shall purchase and use any gasoline, with reference to which there has 
been paid, under the laws of this state licensing dealers in gasoline, a 
tax at the rate of three cents (8c) per gallon, for the purpose of operat- 
ing or propelling stationary gas engines, tractors used for agricultural 

purposes other than on the public highways or streets of this state, motor 

' boats, aeroplanes or air craft, or for cleaning or dyeing, or for any com- 
mercial use other than propelling vehicles upon any of the public high- 
ways or streets of this state, shall be allowed and paid as a refund or 
drawback an amount of money equal to three cents (3¢) multiplied by 
the number of gallons of gasoline so purchased and used, upon present- 
ing to the state board of equalization within the time allowed by law, 
a sworn statement, accompanied by the original invoices showing such 
purchase and use, which statement shall set forth the total amount of © 
such gasoline so purchased and used by such consumer other than for ~ 
propelling vehicles operated upon any of the public highways or streets — 
of this state, and which statement shall contain such additional informa- — 
tion as may be required by the state board of equalization on forms to 
be furnished by said board. All such applications for refunds or draw- 
backs shall be filed with the state board of equalization within ninety (90) 
days after the date on which such gasoline was purchased as shown by 
“ such invoices. The state board of equalization shall have sixty (60) 
days thereafter within which to make such investigation as it may desire, 
to ascertain the truths of the statements made. If the statement is found 
to be correct by said state board of equalization, said refund or draw- 
back shall be paid out of the state highway fund in the same manner as 
other claims against said fund. Should the state board of equalization, — 
after investigation, find that the statement so made by said consumer is — 
false and erroneous in any part, it shall so report to the state treasurer 
and shall at the same time make and file with the state treasurer a. 
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_ correct statement of the amount of gasoline so used hy such purchaser, 
_ and the state treasurer shall then so pay to such purchaser the amount 
_ found by the state board of equalization to be due him. 


En. Sec. 1, Ch. 17, L. 1927. 


2396.20. Penalty for false statement. Any person who shall make 
any false statement in connection with the application for such refund 
or who shall collect or cause to be repaid to him, or to any other person, 
any such refund without being entitled to the same under the provisions 
of this act, shall be deemed guilty of a misdemeanor and upon conviction 
thereof shall be punished by a fine of not to exceed the sum of one 
thousand dollars ($1,000) or by imprisonment in the county jail for not 
' more than six (6) months, or by both such fine and imprisonment. 


En. Sec. 2, Ch. 17, L. 1927. 


CHAPTER 186. 
OIL PRODUCERS’ LICENSE TAX, 


2397. ‘‘Person’’ defined. 


The tax of one per cent of the gross 
value of crude oil exacted from persons 
engaged in producing petroleum within 
| the state, by sections 2397-2408, is not 
a property tax or imposed for regulatory 
| purposes under the police power, but is 
a revenue measure and the exaction is 
_ a license or occupation tax. Mid-North- 
/ern Oil Co. v. Walker et al., 65 Mont. 
(#14, 211 Pac. 353. 
An oil company operating under leases 


assigned to it, under the terms of which 
the lessees were given the exclusive 
right to explore for, extract and dispose 
of oil and gas in lands covered by home- 
stead entries for which patents had not 
issued, is not such an agency or instru- 
mentality of the federal government as 
to render the license or occupation tax 
imposed by sections 2397-2408 invalid. 
Mid-Northern Oil Co. v. Walker et al., 
65 Mont. 414, 211 Pac. 353. 


| from the United States government and 


2398. Oil license tax—Amount—Development work excluded. Every 

' person engaging in or carrying on the business of producing, within 
| this state, petroleum, or other mineral or crude oil, or engaging in or 
'@arrying on the business of owning, controlling, managing, leasing or 
operating within this state any well or wells from which any merchant- 
able or marketable petroleum or other mineral or crude oil is extracted 
or produced, sufficient in quantity to justify the marketing of the same, 
‘must, for the year 1923, and each year thereafter, when engaged in 
' or carrying on any such business in this state, pay to the state treasurer, 
for the exclusive use and benefit of the state of Montana, a license 
tax for engaging in and carrying on such business in an amount equal 
to two per centum of the total gross value of all petroleum and other 
mineral or crude oil produced by such person within this state during 
such year; but in determining the amount of such tax there shall be 
excluded from consideration all petroleum, or other crude or mineral 
oil produced and used by such person during such year in connection with 
his operations in prospecting for, developing and producing such petro- 
leum, crude or mineral oil; provided, however, that nothing in this act 
shall be construed as requiring laborers or employees, hired or em- 
ployed by any person, to drill any oil well, or to work in or about any 
oil well, or prospect or explore for, or do any work for the purpose of 
developing any petroleum or other mineral or crude oil to pay such license 
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tax, nor shall any work be done, or the drilling of any well or wells, for 
the purpose of prospecting or exploring for petroleum or other mineral 
or crude oils, or for the purpose of developing same, be deemed to be 
engaging in or carrying on of any such business; provided, further, that 
in the doing of any such work, or in the aoe of any oil well, or in 
such prospecting, exploring or development work, any merchantable or 
marketable petroleum or other mineral or crude oil in excess of the 
quantity required by such person for carrying on such operation shall be 
produced sufficient in quantity to justify the marketing of the same, than 
[then] such work, drilling, prospecting, exploring or development work 
shall be deemed to be the engaging in and carrying on of such business 
within this state within the meaning of this section. 


Amd. Sec. 1, Ch. 67, L. 1923. 


2399. Payment and distribution of tax. Such license tax shall be paid 
in semi-annual installments for the semi-annual periods ending respectively 
June 30th and December 31st of each year, beginning with the semi- 
annual period ending June 30, 1923, and the amount of the license tax 
tor each semi-annual period shall be paid to the state treasurer within 
thirty (30) days after the end of each semi-annual period. On January 
31st of each year, the state treasurer shall transfer to the common school 
interest and income fund of the state a sum equal to twenty-five per cent 
(25%) of the total amount of such license taxes collected during the 
preceding twelve months, the same to be apportioned in the same way as 
other moneys in the said fund and at the same time; the state treasurer 
shall also apportion a sum equal to twenty-five per cent (25%) of such 
license taxes collected during such preceding twelve months to the county 
and district high schools of the state on the basis of the aggregate number 
of days’ attendance during the preceding school year in each of said 
high schools respectively; and fifty per cent (50%) of such taxes shall 
be credited to the general fund of the state when received by the state 
treasurer. 


Amd. Sec. 2, Ch. 67, L. 1923. 


2400. Gross value of product—How determined. The total gross value 
of all petroleum, and other mineral or erdde oil produced each year shall 
be determined by taking the total number of barrels thereof produced 
or for pumping said petroleum, or other mineral value at the mouth of 
the well during the month the same is produced, as determined by the 
state board of equalization; provided, however, that in computing the 
total number of barrels of petroleum, and other mineral or crude oil 
produced, there shall be deducted therefrom so much thereof as is used 
by such person in connection with the operation of the well from which” 
said oil is produced or for pumping said petroleum, or other mineral 
or crude oil from the said well to a tank or pipe line. 


Amd. Sec. 3, Ch. 67, L. 1923. Y 


2401. Producers to file reports. Each and every person engaged in 
such business in the state of Montana at the date when this act becomes 
effective, must, not later than the thirtieth day of April, 1923, and 
every person who shall engage in such business at any time after the 
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date when this act becomes effective, must, immediately upon engaging 
in such business, file with the state board of equalization, a certificate and 
statement, on forms prescribed by the state board of equalization, which 


» shall contain the name under which such person is engaging in and carry- 
_ing on such business in this state, giving the place or places of business 
_ and location of the well or wells owned, leased, controlled or operated by 


such person; the name and address of the managing agent in this state, 
if an association, corporation, joint-stock company, or syndicate, or if a 


firm or copartnership, the names and addresses of the persons composing 


the same; if an association, joint-stock company, corporation or syndicate, 
under the laws of what state organized, its principal place of business, 


and the names and addresses of its principal officers; and such other 


information as the board may deem necessary. 
Amd. Sec. 4, Ch. 67, L. 1923. 


2402. Record of product. Every such person shall keep a record in 
such form as the state board of equalization may require, of all. petroleum 
and other mineral or crude oil extracted or produced by such person in 
this state, and such records shall at all times during the business hours 
of the day be subject to inspection by the state board of equalization, 


its members, agents, or employees. It shall be the duty of railroad com- 


panies, pipe-line and transportation companies carrying crude or mineral 
oil, to furnish to the state board of equalization, whenever requested so 
to do, all data relative to the shipment: of said products, that may be 
required to properly enforce the provisions of this act. The failure of 
any railroad company, pipe-line, and transportation companies to comply 
with the provisions of this section shall make such companies liable to a 
‘penalty of one hundred ($100) dollars for each day it shall fail to 
‘furnish such statement. 
Amd. Sec. 5, Ch. 67, L. 1923, 


2403. Statement of quarterly product—Verification. Each and every 
person must, within thirty days after the quarter ending March 31, 1923, 


and within thirty days after the end of each following quarter, make out, 


'in duplicate, on forms prescribed by the state board of equalization, and 


deliver to the state treasurer, a statement showing the total number of 


barrels of merchantable or marketable petroleum, and other mineral or 


erude oil produced or extracted by such person in the state of Montana 


during each month of such quarter and during the whole quarter, the 


average value thereof during each month and the total value thereof for 


the whole quarter, together with the total amount due to the state as 


Tieense taxes for such quarter; and must, within such thirty days, and 


at the same time such statement is delivered to the state treasurer, pay 


to the state treasurer the amount of the license taxes shown by such 


statement to be due to the state of Montana for the quarter for which 


‘such statement is made. Such statement must be signed and verified by 


the oath of the individual or individuals, or by the president, vice-presi- 


dent, treasurer, assistant treasurer, or managing agent in this state of 
the association, corporation, joint-stock company or syndicate making the 
‘/sSame. Any such person engaged in carrying on such business at more 


than one place in this state, or owning, leasing, controlling, or operating 
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more than one oil well in this state, may include all thereof in one 
statement. The state treasurer shall receive and file all such statements | 
and collect and receive from such person making and filing a statement 
with him the amount of tax payable by such person, if any, as the same 
shall appear from the face of the statement. The state treasurer shall 
indorse on each statement as soon as the same is received by him, the 
date when so received, the name and postoffice address of the person 
from whom received; and the amount of tax, if any, paid by such person; 
and he must number such statement consecutively, beginning with num- 
ber one (1) for each year followed by the year. The state treasurer 
shall keep a book in such form as shall be approved by the state board 
of equalization, in which he shall enter each statement filed with him 
in the order in which received and filed, the number thereof, date of 
filing, name of person making the return, and the amount of tax, if 
any, paid by such person, which book shall be designated ‘‘State treas- 
urer’s record of oil production license tax.’’ The state treasurer shall 
within ten days after the end of each month deliver over to the state 
board of equalization all statements filed with him and not already de- 
livered to said board, and such statements shall then be filed in the 
office of, and become a part of the records of the state board of equaliza- 
tion. It shall be the duty of the state board of equalization to examine 
each of such statements and compute the taxes thereon, and thé amount 
so computed by the board shall be the taxes imposed, assessed against 
and payable by the taxpayer making the statement for the quarter for 
which the statement is filed. If the tax found to be due shall be greater 
than the amount paid, the excess shall be paid by the taxpayer to the 
state board of equalization within ten days after written notice of the 
amount of the deficiency shall be mailed by the board of equalization to 
such taxpayer. Provided, that if the tax imposed shall be less than the 
amount paid, the difference must be refunded to the person making such 
payment. i 
Amd. Sec. 6, Ch. 67, L. 1923. 


2404. Unlawful—Failure to make statement. It shall be unlawful for 
any such person to fail, neglect or refuse to file any statement or certifi-_ 
cate required by this act in the manner or within the time herein req 
quired, or to make such statement false in any particular. 

Amd. Sec. 7, Ch. 67, L. 1923. 

2405. Procedure to compute and collect tax in absence of statement. 
If any such person shall fail, neglect or refuse to file any statement re- 
quired by section 2403 of this code, within the time therein required, the 
state board of equalization shall, immediately after such time has expired, 
proceed to inform itself, as best it may, regarding the number of barrels 
of petroleum and other mineral or crude oil extracted and produced by 
such person in this state during such quarter, and during each month 
thereof, and the average value thereof during each such month, and shall 
determine and fix the amount of the license taxes due to the state from 
such person for such quarter and shall make out a statement, in dupli- 
cate, showing the same, and shall add to the amount of such license 
taxes a penalty of twenty-five per cent thereof, and deliver one of such 
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statements to the state treasurer, who shall proceed to collect the amount 

_ of such license taxes, with the penalig added thereto and interest on the 
whole thereof at the rate of twelve per cent, per annum from the date 
‘of the making of such statement by the state board of equalization 
until paid. Upon request of the state treasurer, it shall be the duty of 
the attorney general to commence and prosecute to final determination 
in any court of competent jurisdiction, an action at law to collect the 
same. 


Amd. Sec. 8, Ch. 67, L. 1923. 


2406. Disposal of license tax. 
Rep. Sec. 2A, Ch. 67, L. 1923. 


CHAPTER 189. 


“TRANSIENT RETAIL MERCHANTS’, HUCKSTERS’ AND ITINERANT VENDORS’ 
LICENSES. 


_ 2421. Itinerant vendors to obtain license, 
Rep. Sec. 9, Ch. 184, L. 1925. 
_ For text treatment of this subject see vol. 13 Cal. Jur. 288, 


2421.1. Transient retail merchant defined. Every person, firm or cor- 
poration, acting for himself or itself, or representing any other person, 
‘firm or corporation who or which brings into temporary premises, into 
‘any county of this state, a stock of goods, wares or articles of merhandise, 
‘or notions, or other articles of trade, and who or which solicits, sells or 
‘offers to sell, or exhibit for sale, such stock of goods, wares or articles 
‘of merchandise or notions or other articles of trade at retail, is within 
‘the meaning of this act, a transient retail merchant, and such definition 
‘shall continue to apply until such person, firm or corporation shall be 
continuously engaged at such particular place in the county for a period 
of one year. 

“‘Temporary premises’? within the meaning of this act shall be con- 
\ tinued to include any hotel, rooming-house, storeroom, building or any 
part of any building whatsoever, tent, vacant lot, freight station, railroad 
/ear, or any public or quasi-public Place, temporarily occupied for such 
business. 


_ En. Sec. 1, Ch. 182, L. 1925. 


2421.2. Amount of license. The amount to be paid for the license to 
conduct the business of a ‘‘transient retail merchant’’ shall be the sum 
of five dollars ($5) for each week or fraction thereof, to be paid in ad- 
vance to the county treasurer of the county in which such business is 
conducted. 

_ En. Sec. 2, Ch. 182, L. 1925. 


2421.3. Application for license. Every transient retail merchant de- 
‘siring to do business in any county of this state, must before commence- 
‘ing such business, file with the county treasurer of such county, on a 
form to be provided by such treasurer, an application in writing subscribed 
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and sworn to by such applicant before an officer in this state authorized | 
to take oaths, which application shall set forth: . 
. Name of applicant. 
. His place of permanent residence. 
. His local headquarters, if any. 
. Time of his arrival in the county. 
. County from which last license, if any, received. 
. Whether acting as principal, agent, or employee. : 
. If acting as agent or employee, the name and place of business of | 
his principal or employer. 
8. If any agent, as part of application, principal’s acknowledgment of 
such agency must accompany application. 
9. Brief descriptive list of articles to be offered for sale, or services to | 
be performed. 
10. Whether payments or deposits of money are collected when orders | 
are taken, or in advance of final delivery. 
a: The number of weeks for which license is requested. 
At the time of filing the application, such transient retail merchant | 
must accompany the application above provided with the sum specified - 
in the preceding section as a license fee except as provided in the follow- | 
ing section. 
| 


aos Sie Gi 


En. Sec. 3, Ch. 182, L. 1925. 


2421.4. Provision for bond in lieu of license. In lieu of the license fee | 
prescribed in section 2 of this act, every transient retail merchant who | 
filed with the application required in section 3 an affidavit indicating | 
bona fide intention to become a permanent merchant and continue in 
business for a period longer than one year, shall upon filing and ap- 
proval of the bond herein provided for, receive from the county treas- 
urer a license permitting the conduct of such business for a period of 
one year. Such bond shall be a surety bond in the penal sum of one) 
thousand dollars ($1,000) to said county treasurer executed by a surety | 
company licensed to do business in this state or by two responsible free- | 
holders residing in the county and whose names appear upon the assess- | 
ment-roll of said county (or in lieu thereof a cash bond of equal amount) — 
and to be approved by said county treasurer conditioned upon the per- | 
formance of the intention to become a permanent merchant and continue | 
in business for a period longer than one year and to insure the payment | 
of license fees for the period such business is actually conducted, if not | 
in fact a bona fide permanent business, and further conditioned, upon the | 
delivery of goods ordered or sold in accordance with the terms of such 
order or sale. Any person aggrieved by any action or misrepresentation 
of any such transient retail merchant shall have a right of action on said | 
bond for the recovery of his money advanced or damage, and costs. | 
Such bond shall remain in full force and effect for a period of six months | 
after the expiration of the one-year period. 


En. Sec. 4, Ch. 182, L. 1925. 


2421.5. Issuance of license indorsement and filing of application. | 
Upon filing of the application prescribed in section 3, and the payment of | 
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_ the fee prescribed in section 2, the county treasurer shall issue and deliver 

_ to the applicant, in the county a license to carry on the business described 

_ in such application in the county in which such license is so issued, for 
the period for which such license is requested. 

Upon filing of the application prescribed in section 3, and the bond 
prescribed in section 4, the county treasurer shall issue and deliver to 
the applicant a license to carry on the business described in such applica- 
tion in the county [in] which such license is so issued, for a period of one 
year from the date of such license. 

Such licenses shall be nontransferable and shall have printed across the 

_ face thereof in bold type the words ‘‘Not Transferable.”’ 
The county treasurer shall indorse upon each application the date of 
issuance of the license and the duration thereof and shall immediately 
_ file such application with the county clerk and recorder of his county, 
who shall file the same in his office and keep an appropriate index thereof, 
which shall show the date filed, the name of applicant, and an appropriate 
reference to the file number by which said application may be found. 


En. Sec. 5, Ch. 182, L. 1925. 


2421.6. Penalty for failure to exhibit license. Every transient retail 

_ merchant doing business under the provisions of this act shall at all times 

keep said license conspicuously posted in said place of business, and any 

such transient retail merchant who shall fail to post and keep posted his 

. license as above provided is guilty of a misdemeanor and shall be fined 

not less than ten dollars ($10) nor more than twenty-five dollars ($25) 
_ for each offense. 


En. Sec. 6, Ch. 182, L. 1925. 


2421.7. Penalty for doing business without license. Every transient 

retail merchant as herein defined, doing business without first obtaining 

a license so required by this act is guilty of a misdemeanor, and shall be 
punished accordingly as provided in the Penal Code. 


En. Sec. 7, Ch. 182, L. 1925. 


2421.8. Interpretation of provisions of law. Nothing in this act con- 
tained, is intended to operate so as to interfere with the power of the 
United States to regulate commerce between the states as such power 
is defined by the supreme court of the United States. Nothing in this 
act contained is intended to operate so as to impair or abridge, or inter- 
fere with, the right of any incorporated municipality within this state, to 
enact local laws or ordinances dealing with the subject of this act, nor 
shall the provisions of this act apply to duly constituted ‘‘city markets’’ 
operated by authority of any city or town. 


En. Sec. 8, Ch. 182, L. 1925. 


2491.9. Huckster defined. Any person engaged or employed in the 

business of buying and selling farm products who disposes of such prod- 

ucts by selling them at retail to consumers by going from house to house, 
is within the meaning of this act, a huckster. 


En. Sec. 1, Ch. 183, L. 1925. 
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2421.10. Amount of license. Every huckster desiring to do business 
in any county of this state must, before commencing such business, pay 
to the county treasurer of such county, the sum of five dollars ($5) for 
- a license to conduct such business for a period of six months from the 
date such license is issued. 


En. Sec. 2, Ch. 183, L. 1925. 


2421.11. Application for license. Every huckster desiring to do busi- 
ness in any county of this state, must before commencing such business, 
file with the county treasurer of such county, on a form to be provided by 
such treasurer an application in writing, which application shall set forth: 

1. Name of applicant. 

2. His place of permanent residence. 

3. Whether acting as principal, agent or employee. 

4. If acting as agent or employee, the name and place of business of 
his principal or employer. 

At the time of filing the application, such huckster must accompany 
the application above provided with the sum specified in the Pretty 
section as a license fee. 


En. Sec. 3, Ch. 183, L. 1925. 


2421.12. Issuance of license. Upon filing of the application specified 
in section 3 and upon the payment to the county treasurer of the sum 
specified in section 2 of this act, the county treasurer shall issue and 
deliver to the applicant, a license to carry on the business of a huckster 
for a period of six months from the date of such license. Such license 
shall be nontransferable and shall have printed across the face thereof 
in bold type the words ‘‘Not Transferable.’’ 

The county treasurer shall indorse upon each application the date of 
issuance of the license and shall immediately file such application with 
the county clerk and recorder of his county who shall file the same in 
his office and keep an appropriate index thereof, which shall show the 
date filed, the name of the applicant, and an appropriate reference to 
the file number by which said application may be found. 


En. Sec. 4, Ch. 183, L. 1925. 


2421.13. Penalty for failure to exhibit license. Every such huck- 
ster doing business under the provisions of this act must upon demand 
of any interested person exhibit his license and permit the same to then 
and there be read by the person making such demand; and any such 
huckster who shall refuse or fail to exhibit his license as above provided 
is guilty of a misdemeanor and shall be fined not less than ten dollars 
($10) nor more than twenty-five dollars ($25). 


En. See. 5, Ch. 183, L. 1925. 


2421.14. Penalty for doing business without license. Every huck- 
ster as herein defined, doing business without first obtaining a license as 
required by this act, is guilty of a misdemeanor, and shall be punishes 
accordingly, as provided in the Penal Code. - 

En. Sec. 6, Ch. 183, L. 1925. 
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2421.15. Interpretation of provisions of law. Nothing in this act 
zontained is intended to operate so as to impair or abridge, or interfere 
with, the right of any incorporated municipality within this state, to 
enact local laws or ordinances dealing with the subject of this act. 
Nothing in this act shall be construed so as in any manner to impair, 
ybridge or interfere with, the right of a grower or producer of farm 
sroducts to dispose of such products grown or produced by him. 

En. Sec. 7, Ch. 183, L. 1925. 


2421.16. Itinerant vendor defined. Any person engaged or em- 
ployed in the business of retailing to consumers by going from consumer 
so consumer, either on the streets or to their places of residence or em- 
voloyment, and there soliciting, selling, or offering to sell, or exhibiting 
for sale, by sample, by catalogue, or otherwise, or taking orders for 
‘uture delivery of any goods, wares or merchandise, or for services to be 
oerformed in the future, is within the meaning of this act, an ‘‘itinerant 
vendor’’; a ‘‘consumer’’ is ‘‘one who uses, and by using, destroys the 
value of the article purchased.’’ This act shall in no way effect [affect] 
iny person, firm, copartnership or corporation with a commercial rating 
ind who maintain a permanent place of business in the state of Montana. 


' En. Sec. 1, Ch. 184, L. 1925. 


2421.17. Amount of license. For the purpose of defraying the ex- 
oenses of regulation under this act every itinerant vendor desiring to do 
ousiness in any county of this state must before commencing such busi- 
ess, pay to the county treasurer of such county, the sum of five dollars 
‘for a license to conduct such business for a period of ninety days from 
she date such license is issued. 


| En. Sec. 2, Ch. 184, L. 1925. 


2421.18. Application for license. Every itinerant vendor desiring 
0 do business in any county of this state, must before commencing such 
ousiness file with the county treasurer of such county, on a form to be 
orovided by such treasurer, an application in writing subscribed and 
‘sworn to by such applicant before an officer in this state authorized to 
sake oaths, which application shall set forth; 
: . Name of applicant. 
. His place of permanent residence. 
. His local headquarters, if any. 
. Time of his arrival in the county. 
. County from which last license, if any, received. 
. Whether acting as principal, agent or employee. 
. If acting as agent or employee, the name and place of business 
£ his principal or employer. 

8. If an agent, as part of application, principal’s acknowledgment 
£ such ageney must accompany application. 

9. Brief descriptive list of articles to be offered for sale, or service 
0 be performed. 

10. Whether payments or deposits of money are collected when or- 
lers are taken, or in advance of final delivery. 
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At the time of filing the application, such itinerant. vendor must 
accompany the application above provided with the sum specified in te 
preceding section as a license fee. 


En. Sec. 3, Ch. 184, L. 1925. I 


2421.19. Bond required if deposit taken on orders for future delivery, 
Every application made by an itinerant vendor taking orders for future 
delivery and collecting advance payments, deposits or guarantees thereon, 
under the terms of the preceding sections, shall be accompanied by a 
bond in the penal sum of $250 to said county treasurer, executed by a 
surety company licensed to do business in this state, or by two responsible 
freeholders residing in the county and whose names appear upon the 
assessment-roll of said county (or in lieu thereof a cash bond of equal 
amount) and to be approved.by said county treasurer, conditioned upon 
making of final delivery of the goods ordered or the services tobe 
rendered, in accordance with the terms of such order, or failing therein, 
that the moneys advanced by his customers be refunded. Any person ag- 
grieved by the action or misrepresentation of any such itinerant vendor 
shall have a right of action on the bond for the recovery of his money 
advanced or damages and costs. Such bond shall remain in full force 
and effect for a period of six months after the expiration of any such 
license, and shall be held to assure only business transacted under the 
authority of the license issued pursuant to the application which such 
bond accompanied. 


En. Sec. 4, Ch. 184, L. 1925. 


2421.20. Issuance of license indorsement and filing of application. 
Upon filing of the application prescribed in section 3, or the filing of 
such application and the bond prescribed in section 4, in proper form, 
and upon the payment to the county treasurer of the sum required by- 
section 2 of this act, the county treasurer shall issue and deliver to the 
applicant a license to carry on the business described in such applica- 
tion in the county in which such license is so issued, for a period of 
ninety days from the date of such license. Such license shall be non-— 
transferable and shall have printed across the face thereof in bold type, 
the words ‘‘Not Transferable.’’ 

The county treasurer shall indorse upon each application the date. 
of issuance of the license and shall immediately file such application with 
the county clerk and recorder of his county, who shall file the same in 
his office and keep an appropriate index thereof, which shall show the 
date filed, the name of the applicant and an appropriate Tefereace to 
the file number by which said application may be found. 


En. Sec. 5, Ch. 184, L. 1925. 


2421.21. Penalty for failure to exhibit license. Every such itinerant 
vendor doing business under the provisions of this act must upon demand 
of any person exhibit his license and permit the same to then and there 
be read by the person making such demand; and any such itinerant 
vendor who shall wilfully refuse or fail to exhibit his license as above 

" 
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provided i is guilty of a misdemeanor and shall be fined not less than $10 


nor more than $25 for each offense. 
| En. Sec. 6, Ch. 184, L. 1925. 


2421.22. Penalty for doing business without license. Every itinerant 
vendor as herein defined, doing business without first obtaining a license 
as required by this act is guilty of a misdemeanor, and shall be punished 
accordingly as provided in the Penal Code. 


En. Sec. 7, Ch. 184, L. 1925. 


2421.23. Interpretation of provisions of law. Nothing in this act 
contained, is intended to operate so as to interfere with the power of 
the United States to regulate commerce between the states as such 
power is defined by the supreme court of the United States. Nothing 
in this act contained is intended to operate so as to impair or abridge, or 
interfere with, the right of any incorporated municipality within this 
state, to enact local laws or ordinances dealing with the subject of this 
act provided that such municipality shall not impose any license fees 
in excess of twice the amount provided herein for county license fees. 


_ En. Sec. 8, Ch. 184, L. 1925. 


2492-2498, inclusive. Relating to licensing itinerant vendors. 


) Rep. Sec. 9, Ch. 184, L. 1925. 
CHAPTER 191. 
MISCELLANEOUS LICENSES. 
2441. Architects, builders, contractors, manufacturers. 


| A company conducting a bakery is a 


“manufacturer” within the meaning of 
this section, providing for the payment 
of a license of ten dollars per quarter 
‘by every “manufacturer doing a business 
of more than $15,000 per quarter’; a 
‘manufacturer being one who produces 
articles for use from either raw or manu- 
factured materials by giving to them new 
forms, qualities, properties or combina- 
tions. State v. Hennessy Co., 71 Mont. 
301, 230 Pac. 64. 

‘The tax imposed by this section upon 


a manufacturer is the license or occupa- 
tion tax provided for by the last sentence 
of section 1, article XII, of the constitu- 
tion, and is not controlled by the uni- 
formity clause contained in section 11 
of the same article; hence such license 
tax may be graduated according to the 
amount of business done and is not open 
to attack as being discriminatory because 
one doing a business of $15,000 or less 
a year is relieved from payment thereof. 
State v. Hennessy Co., 71 Mont. 301, 230 
Pace. 64, 


CHAPTER 192. 
STATE, LOCAL AND COUNTY BOARDS OF HEALTH. 


2459. Secretary authorized to act for state board in emergency cases. 
Cited in Pue v. County of Lewis and Clark, 75 Mont. 207, 211, 243 Pae. 573. 


2460.1. Authority state agencies to administer federal Indian ap- 


‘propriations. 


Tf and whenever the congress of the United States shall 


‘authorize the administration of federal appropriations for the welfare 
of the Indians of Montana through the agency of public departments 
‘and bureaus of this state, full power and authority is conferred upon 
‘such state agencies to administer the expenditure of such federal appro- 
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priations for the welfare of such Indians within the scope of the powers 
conferred upon such departments by law. 
En. Sec. 1, Ch. 65, L. 1927. 


2460.2. Authority state boards to administer. In furtherance of this 
authorization, the state board of health is hereby authorized, empowered 
and directed to administer the expenditure of all such federal appro- 
priations as may be made for the care and hospitalization of and for 
medical attention to sick or injured Indians, and for the control and pre- 
vention of communicable and infectious diseases, and general sanitation 
among the Indians of Montana. The state board of education is au- 
thorized, empowered and directed to administer the expenditure of such 
federal appropriations as may be made for the construction and mainte- 
nance of schools and the education of the Montana Indians. The state 
bureau of child and animal protection is authorized, empowered and 
directed to administer the expenditure of such federal appropriations 
as may be made for the relief of aged, infirm, and indigent Indians 
throughout the state of Montana. Subject to such limitations as the 
congress of the United States or the secretary of the interior may law- 
fully impose upon the administration of such funds, the several state de- 
partments above mentioned are authorized to expend the same for the 
purposes within their respective jurisdictions which in the opinion of the 
respective heads of said departments will best conserve the interests and 
welfare of all the Indians residing within the state of Montana. 

En. Sec. 2, Ch. 65, L. 1927. 


2460.3. Budgets. If the congress of the United States shall require 
the submission of budgets to the secretary of the interior or any other 
federal agency before authorizing the expenditure of federal funds, such 
state agencies are hereby authorized to prepare budgets showing the. 
amounts necessary during each year to carry out the purposes for which 
such federal appropriations may be made, and shall submit such budgets 
when prepared to the state board of control who shall co-ordinate the 
same so far as possible and approve them before they are forwarded 
to the federal agency charged with receiving them by congress. There- 
after said state agencies shall account directly to the federal disburs- 
ing and auditing officers and employees of each of said departments 
shall be responsible upon their official bonds to such federal disbursing — 
and auditing officers for a proper accounting for all funds so disbursed. 

En. Sec. 3, Ch. 65, L. 1927. 


2464. Local boards of health. 
Cited in Griffith v. City of Butte et al., 72 Mont. 552, 562, 234 Pae. 829. : 


2467. Duties of local health officer. 


The county health officer has no power’ therewith, without first having received 
to take steps for the abatement of authorization from the county board of 
nuisances or the removal of sources of health. Pue v. County of Lewis and 
filth, and incur expense-in connection Olark, 75 Mont. 207, 243 Pac. 573. 


2468. Penalties for failure to comply with orders of board. 
Cited in Pue v. County of Lewis and Clark, 75 Mont. 207, 210, 243 Pac. 573. 
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2469. Powers of local board of health. 
Cited in Griffith v. City of Butte et al., 72 Mont. 552, 562, 234 Pac. 829. 


2470. Expenses of local and county boards. 
Cited in Pue v. County of Lewis and Clark, 75 Mont. 207, 210, 243 Pac. 573. 


2473. County boards of health. 


The sections of the codes making pro- health officer. Pue v. County of Lewis 
vision for the appointment of a county and Clark, 75 Mont. 207, 243 Pac. 578. 
health officer do not provide for a deputy 


2475. Duties of county boards of health. 
Cited in Pue v. County of Lewis and Clark, 75 Mont. 207, 210, 243 Pac. 573. 
CHAPTER 197. 


STATE BOARD OF ENTOMOLOGY—RODENT CONTROL. 


2561.1... Rodent control by board of county commissioners. The board 


‘of county commissioners of any county of this state, when there are 


within the limits of such county any lawfully established control districts 
of the state board of entomology for the control of Rocky mountain 


spotted fever are hereby authorized and empowered, upon the request 
‘of said state board of entomology or its duly authorized representative 


in such county, to appoint any suitable person or persons, whose duty it 


shall be to shoot, poison, trap or to otherwise catch or kill rodents within 
the limits of such control districts, and any person so appointed is hereby 


empowered and directed to enter upon any farm, railroad right of way, 


‘grounds or premises infested with rodents and located within the limits 
of such control districts, and to shoot, poison, trap or to otherwise catch 


or kill such rodents. It is further provided that any person so appointed 


' shall work under the direction of the state board of entomology or its 


duly authorized representative in any county concerned. 
En. Sec. 1, Ch. 24, L. 1923. 


2561.2. Spotted fever control fund—Creation and use. The board 
of county commissioners in any county in which there are any such 
control districts may create a ‘‘Rocky mountain spotted fever control 
fund,’’ either by appropriating money from the general fund of the 
county or at any time fixed by law for the levy and assessment of 
taxes, levy a tax not exceeding one-half mill on the dollar of assessed 
valuation, upon all property in the county, the proceeds of which shall 
be used solely for the purpose of providing for the shooting, poisoning, 
trapping or otherwise catching or killing of rodents in said county. The 
fund to be provided, to be raised in accordance with this section, shall 
be denominated the ‘‘Rocky mountain spotted fever control fund,’’ 
and shall be kept separate and distinct by the county treasurer, and 
shall be expended by the board of county commissioners, and at such 
times and at any place in the county, and in such manner as is desired 
by the state board of entomology to secure the abatement or extermina- 
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tion of rodents which are hosts of any tick transmitting Rocky mountain 
spotted fever. 


En. Sec. 2, Ch. 24, L. 1923. : 
_ | 

2561.3. Report and pay of appointee. Any person appointed by the) 
board of county commissioners under the provisions of this act shall at’ 
the end of each month, make a sworn statement to the county of the | 
time expended in shooting, poisoning, trapping or otherwise catching 
and killing rodents, exclusive of time going to and returning from work, 
and such person shall be paid at the rate not to exceed three dollars. 
and fifty cents ($3.50) per day of eight hours. 


En. Sec. 3, Ch. 24, L. 1923. 


2561.4. Purchase of material. The board of county commissioners of | 
any county may, from time to time, purchase such quantities and 
amounts of poisons, traps or other materials as may be necessary to 
earry out the provisions of this act to shoot, poison, trap or otherwise | 
eatch or kill rodents in any Rocky mountain spotted fever control dis-. 
tricts of the state board of entomology within the limits of the county 
concerned. | 

En. Sec. 4, Ch. 24, L. 1923. 


2561.5. Rodents—Defined. The term ‘‘rodents’’ as used within the: 
limits of this act shall include such rodent or rodents as are known to | 
be hosts of any tick which transmit Rocky mountain spotted fever and 
are required to be exterminated by those regulations of the state board 
of entomology which are in force in any county concerned in the year) 
during which the appropriation shall be made. ‘ 


En. Sec. 5, Ch. 24, L. 1923. 


2561.6. Act supplemental. All acts or parts of acts in conflict here- 


a part of all laws of this state inane to phe control of Rocky mount | 
spotted fever. 
En. Sec. 6, Ch. 24, L. 1923. 


CHAPTER 198. 
CONTROL OF VENEREAL DISEASES. 


2564. WVenereal diseases dangerous to public health. 


Evidence showing that a woman had _ gonorrhea, was a constant associate of) 
been plying her trade as a prostitute prostitutes, etc., held sufficient to warrant! 
within a short time prior to her arrest by her detention until such time as it was! 
the county health officer under sections safe to allow her to go at large. In re’ 
2564-2577 and detention in quarantine Caselli, 62 Mont. 201, 204 Pac. 364. 
on the ground that she was affected with 
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CHAPTER 199. 


PURE FOOD AND DRUG ACT. 


2589. License for manufacturers and purveyors of food and drinks. 


Offered evidence to show that plaintiff 
did not have the license required by this 
section, authorizing him to conduct his 
restaurant business, at the time he was 
‘evicted by his landlord before expiration 
of the lease, was immaterial, since that 


he could not have procured one upon 
placing the premises in a sanitary condi- 
tion. Quong et al. v. MeHvoy et al, 
70 Mont. 99, 224 Pac. 266. 

Cited in State v. Hennessy Co., 
Mont. 301, 307, 230 Pac. 64. 


71 


fact alone would not tend to prove that 


CHAPTER 202. 
REGULATION OF PRODUCTION AND SALE OF DAIRY PRODUCTS. 


2622. Imitation butter—Regulation of sale and use of oleomargarine. 
Hereafter the word ‘‘butter’’ shall not be printed or used, either alone 
or in conjunction with any other word or words upon any carton, pack- 
age, or other receptacle containing any substitute for butter, such as 
margarine or any other substance not made entirely from milk fat. No 
person or persons shall manufacture or sell, or expose for sale, any 
‘substance out of vegetable or animal fats or oils (not from milk or 
cream) colored in imitation of butter or any shade of yellow. 

All products made and sold, or exposed for sale as butter substitutes, 
and made either wholly or partly from any fat or oil other than from 
pure unadulterated milk or cream, shall have plainly marked, stamped 
or labeled on every package, so made, sold, or exposed for sale, in plain 
black, bold faced letters, one-half inch high, the word ‘‘oleomargarine.’’ 
Hotels or restaurants using imitation butter or renovated butter, shall 
place placards, plainly legible from all parts of the dining-room marked 
‘“oleomargarine’’ or ‘‘renovated butter’’ as the case may be, ‘‘used here.’’ 

All oleomargarines or other substitutes for butter, and all renovated 
or process or patent butter, made or sold or offered for sale, shall have 
the name of the manufacturer plainly stamped or printed in a conspicu- 
ous place on the outside of the carton or package in which it is con- 
tained. 
| Amd. Sec. 1, Ch. 35, L. 1923. 


2622.1. Regulation advertisements substitutes for dairy products. 
That it shall be unlawful for any person, firm, or corporation, within the 
state of Montana, to use in connection or association with the sale, 


advertisement, or exposure for sale, of oleomargarine or any other sub- 


stance intended to be used as a substitute for butter, made wholly or in 
oart from animal or vegetable fats other than the fat of pure milk or 
ream, the words, ‘‘dairy,’’ ‘‘creamery,’’ ‘‘butter,’’ ‘‘cream,’’ or any 
yicture of a cow or cows, or the name of any of the breeds of cattle. 


_ En. Sec. 1, Ch. 187, L. 1925. 


2622.2. Penalty. Any person, firm, or corporation, or any agent of 


sither, violating any of the provisions of this act, shall be deemed guilty 
of a misdemeanor and be punished by a fine of not less than $50 (fifty 
lollars), nor more than $500 (five hundred dollars), or by imprisonment 
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for not less than thirty days nor more than six months, or by both such 
fine and imprisonment. 
En. Sec. 2, Ch. 187, L. 1925. 


2622.3. License of dealers in oleomargarine and other dairy substi- 


tutes. That it shall be unlawful for any person, firm or corporation, by 
himself, his or its servant or agent, to sell, exchange, offer for sale or 
have in possession with intent to sell or offer for sale or exchange, any 
oleomargarine, imitation or filled cheese, or any substitute for any dairy 
product made from milk or cream, without first securing a license from’ 
the state department of agriculture, labor and industry, to conduct such 
sale or exchange. The fee for such license shall be $250 (two hundred 
fifty dollars) for a license to sell at wholesale and $75 (seventy-five 
dollars) for a license to sell at retail. Said amount or amounts shall be 
paid at the beginning of each quarter of the calendar year, or at the 
time when application for license is made, and a license shall be issued 
to cover the following quarterly period or such part of it as remains at 
the time such license is issued. Such license shall be posted in a con- 
spicuous place in each store or place of business for the inspection of 
the public and may be revoked by the commissioner of agriculture, labor 
and industry for failure of the holder thereof to comply with the laws 
of the state of Montana. Whenever any person, firm or corporation, by 
himself, his or its servant or agent or as the agent or servant of another, 
conducts such sale or exchange in more than one place of business, a 
separate license shall be obtained for each place of business and a separate 
fee shall be paid for each such license. 

Any person, firm or corporation violating any of the provisions of: 
this act shall be deemed guilty of a misdemeanor and punished by a fine 
of not less than $100 (one hundred dollars) and no more than $500! 
(five hundred dollars), or by imprisonment for not less than thirty days 
nor more than six months, or by both such fine and imprisonment. : 


En. Sec. 1, Ch. 188, L. 1925; Amd. Sec. 1, Ch. 10, L. 1927. om | 


2623A. <Adulteration certain dairy products forbidden. It shall 
be unlawful for any person, firm or corporation, by himself, his servant 
or agent, or as the servant or agent of another, to manufacture, sell or 
exchange, or have in possession with intent to sell or exchange, any 
milk, cream, skim milk, buttermilk, condensed or evaporated milk, 
powdered milk, condensed skim milk, or any of the fluid derivatives of 
any of them to which has been added any fat or oil other than milk fat,) 
either under the name of said products or articles or the derivatives 
thereof or under any fictitious or trade name whatsoever. Nothing in 
this section shall be construed to prohibit the shipment into this state 
from a foreign state and the first sale thereof in this state in the 
original package intact and unbroken, of any of the products or articles, 
the manufacture, sale or exchange of which or possession of which, wa 
intent to sell or exchange is prohibited hereby. 

En. Sec. 1, Ch. 51, L. 1923. 


2627. Prohibition of coloring matter. No person shall coat, powder, 
or color with annato or any coloring whatsoever, butterine, or oleomar- 
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garine, or any compound of the same, or any product or manufacture 
made in whole or in part from animal fats or animal and vegetable oils 
not produced from unadulterated milk or cream by which means such 
product, manufacture, or compound shall resemble butter or cheese, the 
product of the dairy; nor shall he have the same in his possession with 
the intent to sell, nor shall he sell or offer the same for sale. 

No person or persons shall manufacture, sell or expose for sale any 
poisonous coloring matter for coloring of dairy food products of any kind, 
nor shall any person or persons use in dairy products any poisonous color- 
ing matter manufactured, sold, offered, or exposed for sale, within the 

state, nor shall any person or persons sell, offer, or expose for sale any 
dairy food product containing such poisonous coloring matter. 
_ Amd. Sec. 2, Ch. 35, L. 1923. 


2628. Sale of skimmed milk. Milk from which cream has been re- 
moved, if such is otherwise wholesome and unadulterated, may be sold 
as such to makers of skim cheese, or to a consumer as hereinafter de- 

fined; but in the latter case only from vessels legibly marked with 
the words ‘‘skimmed milk’’ in plain black letters upon a light colored 
background, and each letter being at least one inch high and one-half 
'inch wide, and said words being placed on the top or side of each vessel. 
“These requirements, however, shall not apply to skimmed or separated 
milk, delivered to any patron of the creamery who regularly sells whole 
milk to the proprietor thereof; but all the skimmed milk so delivered 
‘shall first be pasteurized at a temperature of at least one hundred and 
eighty degrees Fahrenheit. 


Amd. Sec. 3, Ch. 35, L. 1923. 


2629. Trademarks. When any dealer in dairy products wishes to 
retain for himself a name, brand or trademark, the same may be regis- 
‘tered with the state department of agriculture, labor and industry and 
on no account shall that name, brand or trademark be used by another, 
unless duly consigned, given or sold to him by the originator or by the 
one to whom it belongs. 

Amd. Sec. 4, Ch. 35, L. 1923. 


2630. Unfair discrimination. Any person, firm, copartnership or 
‘corporation engaged in the business of buying milk, cream or butter fat 
for the purpose of manufacture or sale, who shall discriminate between 
different sections, localities, communities, or cities of this state, by pur- 
chasing such commodity at a higher price or rate in one locality than 
is paid for the same commodity by said person, firm, copartnership, or 
corporation in another locality, after making due allowance for the 
difference, if any, in the quality of such commodity or commodities, and 
the actual cost of transportation from the locality of purchase to the 
locality of manufacture, shall be deemed guilty of unfair discrimination 
and upon conviction thereof shall be punished by a fine of not less than 
‘two hundred dollars nor more than ten thousand dollars, or by imprison- 
ment for not less than thirty days, nor more than twelve months in the 
county jail, or by both such fine and imprisonment for each offense. 


' Amd. Sec. 5, Ch. 35, L. 1923. 
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2631. Penalty for violation of law. Except where otherwise pro- 
vided, any person or persons violating any section of this act shall be 
deemed guilty of a misdemeanor and shall be punished by a fine of 
not less than twenty-five dollars, nor more than two hundred and fifty 
dollars for each offense, or by imprisonment in the county jail for not 
less than ten days nor more than thirty days, or by both such fine and 


imprisonment. 
Amd. Sec. 6, Ch. 35, L. 1923. 


he. 


CHAPTER 203. 
PROTECTION OF PUBLIC WATER SUPPLY. 


2645. Disposal of fees. 


The fees collected by the state board of 


health under this act shall be turned over to the state treasurer who 
shall place them in the general fund of the state of Montana. 


Amd. Sec. 1, Ch. 34, L. 1925. 


2645.1. Transfer funds. 


All moneys now in the state board of health 


maintenance fund, not heretofore specifically appropriated, for any other 
purpose, shall be.turned over py the state treasurer to the general fund 


of the state of Montana. 
En. Sec. 2, Ch. 34, L. 1925. 


CHAPTER 204. 
CONSTRUCTION AND EXAMINATION OF DAMS AND RESERVOIRS. 


2658. Dams and reservoirs—How constructed. 


Under sections 2658-2671, reservoirs 
may be constructed for the purpose of 
storing flood waters, in the course or at 
the headwaters of an adjudicated 
stream, provided their construction does 


not interfere with the use by prior ap- 
propriators of the natural flow in the 
stream to the extent of their a 
tions. Donich et al. v. Johnson et 

77 Mont. 229, 250 Pac. 963. 


CHAPTER 207. 
INSPECTION OF BOILERS—ENGINEERS’ LICENSE. 


2726. Certain boilers exempted—Inspection. Boilers used for heat- 
ing purposes in private residences, low-pressure cast iron sectional boil- | 
ers carrying not to exceed fifteen pounds steam pressure, and locomotives — 
used on railroads conducting a general business in hauling passen- | 
gers and freight do not come under the provisions of this article. B q 
locomotives, commonly known as dinky engines, used in operating logging 
or mining railroads, or any similar work where such locomotives are 
owned, leased or operated by any individual, company, or corporation | 
and are used in the business of such individual, company, or corporation, 
and not for general commercial purposes, shall be classed as traction 


engines and be subject to inspection as are other traction engines, and 
the persons operating or firing such dinky locomotives shall be required 
Nor are locomotive engineers, Save as herein : 
provided, or persons operating any of the engines or boilers herein, 
exempted from the operation of this article, required to procure license | 
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from the inspectors. It shall be the duty of the owner and user of any 
traction engine or boiler on wheels to notify the inspector of the location 
‘of such boiler on or before the first day of June of each year. Any 
owner or user of such traction engine or boiler on wheels who shall fail 
to notify. the inspector as herein provided shall be deemed guilty of a 
misdemeanor. Any person purchasing any steam boiler, whether trac- 
tion or stationary boiler, shall be entitled to receive from the seller the 
certificates of inspection issued on such boiler and any person purchasing 
any steam boiler, whether traction or stationary, not exempted by the 
provisions of this section, shall, within ten days after such purchase, 
report the fact of such purchase to the boiler inspector and notify such 
inspector where he intends to locate or operate said boiler. Any person 
failing to comply with the provisions of this section shall be deemed 
guilty of a misdemeanor. All other steam boilers and steam engines, 
save as herein exempted, come under the provisions of this article and 
‘persons operating same are required to hold the proper grade of license. 


Amd. Sec. 1, Ch. 140, L. 1923. 


CHAPTER 210. 
FOREST FIRE PROTECTION—LISTING STATE LAND WITH AGENCIES. 


2765. Permits for burning forest material. 
' Rep. Sec. 8, Ch. 95, L. 1927. 


9771 to 2773 inclusive. Relating to the burning of brush, slashings, 
‘ete. 
’ Rep. Sec. 8, Ch. 95, L. 1927. 


2778.1, Listing of state lands with agencies. The state board of 
laa commissioners may, in its discretion, list any of the state’s forest 
dands with any qualified agency engaged in patrolling, preventing, and 
suppressing forest fires. The state shall bear and pay its proper share of 
the cost of protection from fire of the lands so listed. Such moneys as 
the state shall become liable for under the provisions of this section shall 
be paid from any funds provided by law for the protection of state 
| forests and forest lands. 

En. Sec. 1, Ch. 95, L. 1927, 


} i 
2778.2. Uncontrolled fires nuisances—Liability—Abatement. Any un- 
»ontrolled or spreading fire in forest material in the state of Montana, 
‘rom May 1 to September 30, inclusive, is hereby declared a pple 
Wuisance. The person, firm, or corporation on whose property such fire 
‘xists or from whose property such fire spreads, is hereby made respon- 
jible, to the extent hereinafter set forth for its control and extinguish- 
nent. If the person, firm or corporation thus responsible, shall refuse, 
or neglect, or fail to take reasonable steps to control or extinguish it, 
‘he state forester, the United States or any organized and functioning 
‘orest protective association recognized by the state forester, may sum- 
‘aarily abate such nuisance by controlling or extinguishing the fire, and 
‘he cost thereof may be recovered from such person, firm or corporation 
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responsible for such fire by the state of Montana, or the United States, 
or the association, which extinguished or controlled it. If the person, 
firm or corporation shall fail to pay in full the total amount due within 
thirty (80) days after date of written demand for payment, such amount 
may be collected in an action for debt by the state, the United States, 
or the association which abated the nuisance. 

Provided, that when any person, firm or corporation has listed his 
lands with any such regularly organized and functioning forest protee- 
tive association recognized by the state forester, or with the state 
forester or the United States forest service, it shall be considered that 
he has taken reasonable steps to control and extinguish fires as described 
in this section except such fires as may be the result of his negligent acts, 
conduct or operations. 

En. Sec. 2, Ch. 95, L. 1927. 


2778.3. Definition of terms. For the purpose of this act, ‘‘forest 
land’’ shall mean any land which has thereon slashings, brush, inflam- 
mable forest growth of any kind, or size, living or dead, or standing or 
down, including debris, or forest cover of any kinds. 

‘*Forest material’’ shall be held to mean trees, poles, logs, pilings, 
slabs, ties, stumps, cordwood, bark sticks, slashings, wood, brush, cut- 
tings, refuse, weeds, grass, twigs, leaves, and litter within or adjacent 
to standing timber, eut-over land, or burned-over forest land, and every 
kind of forest products lying or piled upon the land. 

En. Sec. 3, Ch. 95, L. 1927. 


2778.4. Burning permits—Granting and suspension. To insure the 
protection of lives and property, no person shall burn any forest ma- 
terial of the kind defined by this act within the state of Montana during 
the period from May 1 to September 30, inclusive, of each year, which - 
period is hereby designated as the closed season, without first obtaining 
-written permission to burn, from the state forester or his authorized 
representative, a fire warden, or a ranger. Said permit shall fix the 
time for setting out fires and the particular period within which a fire 
‘may be set out and allowed to continue burning, and no fire shall be set 
without reasonable precaution having been taken and without having 
equipment and tools present at time of setting the fire to control the 
same, and the said fire shall be watched by the person setting the fire 
until it is out. Anyone violating any provisions of this section shall, upon 
conviction thereof, be fined not less than twenty-five dollars ($25) nor 
more than five hundred dollars ($500), or be imprisoned in the county 
jail not less than ten (10) nor more than ninety (90) days, or by 
both such fine and imprisonment. 

The state forester, any of his assistants, any fire warden or ranger, 
may during the closed season, refuse to grant permits, or may revoke 
any permit, or may require any permittee to postpone the burning au- 
thorized by permit when in his judgment such action is necessary. 

In times and localities of unusual forest. fire hazard, the governor, 
upon the advice of the state forester, may suapend. any or all permits 
authorized by this section. , Z 

En. Sec. 4, Ch. 95, L. 1927. 
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2778.5. Cutting right of way—Piling brush. Everyone clearing right ' 
of way for any railroad, public highway, public trail, private highway, 
private road, trail, ditch, dike, pipe line or wire line, or any other trans- 
mission or transportation utility right of way, except temporary roads, 
chutes or trails used in actual logging operations, shall pile and burn all 
refuse timber, brush, slash or debris cut for such clearing or resulting 
from the cutting of material for the construction of said public or private 
utility unless exempted by the state forester. 

The piling shall be done as rapidly as cutting or clearing progresses, 
and burning shall be completed within one (1) year from time of cut- 
ting. If burning be done during the closed season it must be done in 
compliance with all the provisions of this act relative to burning permits 
during the closed season. 

The provisions of this section shall apply to all clearing of rights 
of way on behalf of the state, county, highway districts and road districts, ° 
whether the work be done by day labor, or by contract, and less [unless] 
unavoidable emergency prevents, provisions shall be made by the proper. 
officials conducting, directing, or letting said work for withholding until 

' it is complete, a sufficient portion of the payment therefor to assure com- 
_ pliance with this act. 

Violations of any of the provisions of this section shall be deemed 
a misdemeanor and be punishable by a fine of not less than one hundred 

dollars ($100) nor more than one thousand dollars ($1,000). 

In addition to the penalty herein provided, the offender may be 

| enjoined, at the instance of the state forester, or of the fire warden of the 
district, from proceeding with such work until the provisions of this 
section shall have been complied with; and, upon application of the 
state forester, or of the fire warden of the district, to any court of com- 
, petent jurisdiction, a writ of mandate shall issue compelling the of- 
fender to fully comply with the provisions hereof. 
En. Sec. 5, Ch. 95, L. 1927. 


2778.6. Duty of those cutting timber to remove fire hazards. Every 
person, firm or corporation who shall hereafter cut any timber, logs, 
ties, posts, poles, cordwood, or pulpwood or any other forest product 
- upon lands within the state of Montana shall remove any fire hazard to 
the property of others created by the slashings, incident to such cutting, 
by partial or complete disposal of said slashings, or by other procedure, 
to the extent and in the manner required by the state forester under the 
conditions obtaining, provided that expenditures in excess of fifteen 

(15) cents per thousand (1,000) feet board measure, or the equivalent , 
thereof, of any merchantable timber cut shall not be required. 

- The state forester and fire wardens acting under his authority shall 
enforce the provisions of this section and the requirements of the state 
forester made thereunder. 

En. Sec. 6, Ch, 95, L. 1927. 


2778.7. Removal of slash hazards required—Slashings lien. If any 
person, firm or corporation shall fail, refuse or neglect to remove slash 
hazards hereafter created in accordance with the requirements of the 
|| state forester for a period of thirty (30) days after the date. of a written 
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order to remove such slash hazards forwarded by registered mail to the : 
person, firm or corporation required by this act to remove said slash ~ 


hazards, by the state forester or his authorized representative, the state 
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forester may procure the removal of the slashings, or such part thereof. 


as he shall deem necessary and he shall immediately afterwards notify 


the person, firm or corporation that had failed to remove the slash’ 


hazards of the cost of their removal and demand payment of the cost 
thereof, which shall not be in excess of fifteen (15) cents per thousand 
(1,000) feet board measure, or equivalent thereof, of any merchantable 
timber cut plus ten (10) per cent to cover additional costs incurred by 
the state. If payment of the sum demanded be not made to the state 


forester within thirty (80) days after the date of such demand, the state 


forester must transfer all papers relative to the unsatisfied demand for 


payment to the attorney general of the state, who shall bring legal action 
on behalf of the state to recover the debt. 


time herein required, a lien as security for the amount of the debt shall 


If the amount expended by 
the state forester for the removal of the slashings be not paid within the 


attach to the land on which the slashings were created and or the timber 


or other forest products cut or produced from such land from and after 
the date that notice of such lien shall be filed by the state forester in 
the office of the clerk and recorder of each county in which said land is 
situated. 

The lien shall be known and recorded as a ‘‘slashings lien.’’ 

Upon the filing of such notice in the office of the clerk and recorder 


of the proper county it shall immediately and thereafter constitute a lien» 
upon said land and or timber or other forest products until it shall have 


been released or satisfied. 
En. Sec. 7, Ch. 95, L. 1927. 


2778.8. Hffect partial invalidity act. If any section, subdivision, 


sentence, or clause of this act is for any reason held to be unconstitu- — 


tional, such decision shall not affect the validity of the remaining portions 
of this act. 


En. Sec. 9, Ch. 95, L. 1927. 


CHAPTER 218. 
WORKMEN’S COMPENSATION ACT—INDUSTRIAL ACCIDENT BOARD. 
2816. Name of act—What each part to contain. 


The operation of an electric passenger 
elevator is not a hazardous employment 
within the provisions of the Workmen’s 
Compensation Act. Page v. New York 
Realty Co., 59 Mont. 305, 196 Pac. 871. 

The question as to what persons or 
accidents come within the provisions of 
the Workmen’s Compensation Act is 
one of law rather than one of fact. Page 


2836. Defenses excluded in personal injury action. 


v. New York Realty Co., 59 Mont. 305, 


196 Pac. 871: 

This 
Workmen’s Compensation Act were cited 
as chapter 96, L. 1915, in State ex rel. 


and following sections of the 


Lockwood v. Tyler, 64 Mont. 124, 139, — 


208 Pac. 1081. 


For text treatment of this subject see 
vol. 27 Cal. Jur. 250. 


The Workmen’s Compensation Act, in injured employee for injuries received 


so far as it provides compensation to. an 


from an accident growing out of and in 
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vy. North Butte Mining Co. 


the course of his employment, is exclusive 
of all other remedies. Wirta v. North 
Butte Mining Oo. et al. 64 Mont. 279, 
30 A, L. R. 964, 210 Pac. 332. 

Cited in Miller v. Granite County 
Power Co. et al., 66 Mont. 368, 372, 213 
Pac. 604. 


2837. Defenses not excluded in 


ployer in nonhazardous occupation and certain other occupations. 


WorRKMEN’S COMPENSATION AcT, 


[2837-2841 


Cited in Bruce v. McAdoo, 65 Mont. 
275, 288, 211 Pace. 772, 

This and the two following sections 
were cited as sections 3 a, b and e, 
chapter 96, L. 1915, in Page v. New 


- York Realty Co., 59 Mont. 305, 312, 196 


Pace. 871. 


personal injury action against em- 
The 


provisions of section 2836 shall not apply to actions to recover damages 
for personal injuries sustained by household and domestic servants or 


those employed in farming, dairying, 


agricultural, viticultural, and horti- 


cultural, stock or poultry raising, or engaged in the operation and mainte- 
nance of steam railroads conducting interstate commerce, or persons 
‘whose employment is of a casual nature. 


Amd. Sec. 1, Ch. 121, L. 1925. 


An employer who elects not to come 
under the provisions of the Workmen’s 
Compensation Act may, under this ‘sec- 
tion invoke the common-law defenses of 
contributory negligence, negligence of a 
fellow-servant and assumption of risk in 
an action for personal injuries sustained 


2838. Employers not liable for 
defined—Employees who elect not to 


To create liability under the Workmen’s 
Compensation Act, there must have been 
an accident causing injury to the em- 
ployee which arose out of his employ- 
ment and in the course thereof. Wirta 
et al., 64 
Mont. 279, 30 A. L. R. 964, 210 Pac. 332. 

The test to be applied in determining 
whether plaintiff employee and defend- 
ant mining company were subject to the 


Workmen’s Compensation Act is whether 


§} 
g 


plaintiff could enforce liability against 
defendant under tHe act for the injuries 
sustained by him. If so, he as well as 


2839. Employers not liable for 


by an employee, if the injuries were sus- 
tained while the latter was engaged in 
an employment of a casual nature, even 
though such employment was hazardous 
within the meaning of the act. Miller 
v. Granite County Power Co. et al, 66 
Mont. 368, 213 Pac. 604. 


death or injury other than herein 
come under law. 


the company were bound by its provi-_ 
sions. Wirta v. North Butte Mining Co. 
et al., 64 Mont. 279, 30 A. L. R. 964, 
210 Pac. 332. 

Sections 2838, 2839 were cited in 
Miller v. Granite County Power Co. et al., 
66 Mont. 368, 373, 213 Pac. 604; Bruce 
v. McAdoo, 65 Mont. 275, 288, 211 Pac. 
772. 

This and section 2839 were cited in 
Wirta v. North Butte Mining Co. et al., 
64 Mont. 279, 287, 30 A. L. R. 964, 210 
Pace. 332. 


death or injury other than herein 


defined—Employees who elect not to come under act. 


Where a coal mining company and its 


employees had elected to operate under 


plan 3 of the Workmen’s Compensation 


‘Act, and plaintiff employee received in- 


juries in the course of his employment 
at the company’s plant because of a de- 
fective brake on a car furnished his em- 
ployer by defendant railroad company, 
the remedy afforded him by the provisions 
of the Compensation Act was exclusive, 
depriving him of the right to maintain 
action for damages against the railroad 
company for its negligent failure to have 


‘the car equipped with a reasonably safe 


This and the following section were 
cited as sections 3 f and g, chapter 96, 


appliance. Black v. Northern Pacific Ry. 
Co., 66 Mont. 538, 214 Pac. 82. 

The provisions of the Compensation Act 
with relation to compensation are ex- 
clusive of any other remedy, except 
where the injury was caused by the negli- 
gence of a third person away from the 
plant of the employer, in which case 
alone the employee or his beneficiaries 
in case of death are given the right of 
election whether to take under the act 
or seek damages from such third person. 
aoe v. McAdoo, 65 Mont. 275, 211 Pae. 
172. 


2841. Employers engaged in hazardous industries—Election. 


L, 1915, in Page v. New York Realty 
Co., 59 Mont. 305, 313, 196 Pac. 871, 
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2847. Act applies to all inherently hazardous occupations as enumer- 
ated. | 


Cited in Miller v. Granite County 
Power Co. et al., 66 Mont. 368, 373, 213 
Pac. 604; Bruce v. McAdoo, 65 Mont. 
275, 289, 211 Pae. 772. 

This and the four following sections 


were cited as sections 4 a, b, ¢, d, @, 
chapter 96, L. 1915, in Page v. New York 
Realty Co., 59 Mont. 305, 313, 196 Pac. 
871. ; 


2849. Operation (including repair work) of logging, cable, elec- 
tric, street, steam or other railroads; dredges; interurban electric rail- 
roads using third rail systems; electric light and power plants; quarries; 
telegraph systems; stone crushers; blast furnaces; smelters; coal mines; 
“gas works; steamboats; tugs and ferries; mines other than coal; steam- 
heating or power plants; grain elevators; freight elevators and passenger 
elevators; laundries; waterworks; paper-mills; pulp-mills; garbage and 
fertilizer works. 


Amd. Sec. 1, Ch. 117, L. 1925. 


2849. Operation. 
Cited in Bruce v. McAdoo, 65 Mont. 275, 289, 211 Pac. 772. 
2851. Miscellaneous work. 
Cited as section 4 e, chapter 96, L. 1915, in Page v. New York Realty Co., 59 Mont, 
305, 314, 196 Pae. 871. | 


2852. Hazardous occupations not enumerated or hereafter arising. 


Under the rule of statutory construc- 
tion that where general words follow 
an enumeration of particular subjects, 
they must be held to include only such 
objects or things as are of the same 
general character of those specifically 
mentioned, the. provision of this section 


occupations, other than those enumerated, 
which might thereafter arise, held to 
apply only to such employments or in- 
dustries as are of the same nature as 
those specifically mentioned in the act. 
Page v. New York Realty Co., 59 Mont, 
305, 196 Pac. 871. 


making it applicable to any hazardous 


2856. Mill defined. 


Cited as section 6 c, chapter 96, L. 1915, in Page v. New York Realty Co., 59 Mont. 
305, 314, 196 Pac. 871. 


2862. Employer defined. ‘‘Employer’’ means the state and each 
county, city and county, city school district, irrigation district, all other 
districts established by law and all public corporations and quasi-publie 
corporations and public agencies therein and every person, firm, voluntary 
associations and private corporation, including any public service corpo- 
ration and including an independent contractor, who has any person in 
service, in hazardous employment, under any appointment or contract 
of hire, expressed or implied, oral or written, and the legal representa- 
tive of any deceased employer or the receiver or trustee thereof. 


Amd. Sec. 2, Ch. 121, L. 1925. Charitable institutions as within Work- 
men’s Compensation Act, note, 30 A. L. RB. 
600. ; 

For text treatment of this subject see 


vol. 27 Cal: Jur. 330. 


Director-general of Railroads as within 
state statute, notes, 11 A. L. R. 1454; 19 
A. L. R. 697. 
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. 2863. ‘‘Employee’’ and ‘‘workman’’ defined. ‘‘Employee’’ and 
_‘“workman’’ are used synonymously and mean every person in this state, 


including a contractor other than an ‘‘independent contractor’’ who is 
in the service of an employer as defined by the preceding section, under 
any appointment or contract of hire, expressed or implied, oral or 
written, including aliens and also including minors, whether lawfully or 
unlawfully employed, and all who are connected with or engaged in 

hazardous occupations of the elected and appointed paid public officers 
and officers and members of boards of directors of quasi-public or private 
corporations while rendering actual service for such corporations for pay 
but excluding any person whose employment is both casual and not in 
the courses of the trade, business, profession or occupation of his em- 
ployer and also excluding any employee engaged in household, domestic 
service, farm, dairy, agricultural, viticultural or horticultural labor, in 
stock or poultry raising, except as hereinafter provided. 


Amd. Sec. 3, Ch. 121, L. 1925. 

Cited in Black v. Northern Pacific Ry. 
Co., 66 Mont. 538, 547, 214 Pac. 82; Bruce 
vy. McAdoo, 65 Mont. 275, 289, 211 Pac. 
772. 

Cited as section 6 j, chapter 96, L. 1915, 
in Page v. New York Realty 'Co., 59 

Mont. 305, 314, 196 Pac. 871. 


cover under Workmen’s 
Acts, note, 10 A. L. R. 201, 

Person in military or naval service, 
Hotel! US WAY Ta Ree L: 

Public officer as within Workmen’s Com- 
pensation Act, note, 44 A. L. R. 1477. 

Applicability of act to piece-workers, 
note, 38 A. L. R. 839. 

What is casual employment, note, 33 
A. L. R. 1452. 

Applicability of act to employees en- 


Compensation 


Interest in business or corporation or 


firm owning business as affecting right to 
compensation, notes, 15 A. L. R. 1288; 
25 A. L. R. 376. 

Right of firemen and policemen to re- 


gaged in farming, notes, 7 A. L. R. 1296; 
Ab DW DAB pet 8 

For text treatment of this subject see 
vol. 27 Cal. Jur. 275. 


‘‘Beneficiary’’ means and shall in- 


a 2865. ‘‘Beneficiary’’ defined. 
‘elude a surviving wife or husband and a surviving child or children 
under the age of eighteen years and an invalid child or invalid children 
over the age of eighteen years, or if no surviving wife or husband then 
a surviving child or children under the age of eighteen years and an 
invalid child or invalid children over the age of eighteen years; provided, 
however, that no invalid child over the age of eighteen years shall be 
considered a beneficiary unless dependent upon the decedent for support 
‘at the time of injury. 


Amd. Sec. 4, Ch. 121, L. 1925. 

‘Dependency” within Workmen’s Com- 
pensation Act, notes, 13 A. L. R. 686; 
mg0.A. L. R. 1258; 35, A. L. RB. 1066; 39 
A.) L. R. 313. 

Dependency of wife, notes, 13 A. L. R. 
708; 30 A. L. R. 1266; 35 A. L. R. 1075; 
39 A. L. R. 319. 


2866. 


‘‘Major dependent’’ defined. 


Dependency of child, notes, 13 A. L. R. 
702; 30 A. L. R. 1263; 35 A. L. R. 1071; 
SO AG Lae Re oats 

Dependency of parent, notes, 13 A. L. R. 
693; 30 A. L. BR. 1258; 35 A. L. R..1070; 
39 A. L. R. 314. 

For text treatment of this subject see 
vol. 27 Cal. Jur. 287. 


‘‘Major dependent’’ means if 


there be no beneficiary as defined in the preceding section, the father 
and mother, or the survivor of them, if actually dependent upon the de- 
cedent at the time of his injury, then to the extent of such dependency, 
not to exceed, however, the maximum compensation provided for in this 


act. 
Amd. Sec. 5, Ch. 121, L. 1925. 
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‘‘Minor dependent’’ defined. 


[Part IIT 


‘‘Minor dependent’? means if 


there be no beneficiary or major dependent as defined in the preceding 
sections the brothers and sisters under the age of eighteen years, pro- 
vided, however, that no invalid brother or invalid sister over the age 
of eighteen years shall be a ‘‘minor dependent’’ unless actually depen- 
dent upon the decedent at the time of his injury. Minor dependents shall 
be awarded compensations to the extent of such dependency, not to 
exceed, however, the maximum compensation provided for in this act. 


Amd. Sec. 6, Ch. 121, L. 1925. 


2888. 


Defendant’s business was that of gen- 
erating and disposing of electric power. 
A watchman at its plant employed a 
minor to dig a well to secure water for 
use at the watchman’s dwelling-house. 
The minor was killed while doing so. 
The company had elected not to come 
under the Workmen’s Compensation Act. 


2889. 


Where a railroad company delivered 
empty cars and transported loaded ones 
over a spur-track constructed to a point 
near a coal mine, and the portion of the 
track where the coal company placed 
loaded cars was indispensable to the con- 
duct of its business, and one of the latter 
company’s employees was injured while 
attempting to set a defective brake on 


‘‘Casual employment’’ defined. 


Held, that the employment of decedent 
was not in the usual course of business 
of the company but was casual and 
therefore the defenses of contributory 
negligence and assumption of risk were 
available to defendant. Miller v. Granite 
County Power Co. et al., 66 Mont. 368, 
213 Pac. 604. 


‘‘Plant of the employer’’ includes what. 


a loaded car which he was moving in the 
eourse of his employment, the injury 
occurred at the “plant” of his employer, 
within the Workmen’s Compensation Act, 
entitling him to compensation under that 
act. Black v. Northern Pacific Ry. Co., 66 
Mont. 538, 214 Pace. 82. 

Cited in Bruce v. McAdoo, 65 Mont. 
275, 289, 211 Pac. 772. 


2891. Compensation to children, brothers and sisters and invalid. 


children—When ceases. 


In computing compensation to children and to 


brothers and sisters, only those under eighteen years of age, or invalid 
children over the age of eighteen years, shall be included, and in ease of 
invalid children, only during the period in which they are under that 
disability, all within the maximum limitations elsewhere in this act pro- 
vided, after which payment on account of such person or persons shall 


cease. 


Compensation to children, or brothers or sisters, except invalids, 


shall cease when such persons reach the age of eighteen years and in all 
cases shall cease when such person marries. 


Amd. Sec. 7, Ch. 121, L. 1925. 


2898. Compensation paid to parent or guardian. Where payment 
is due to a child under eighteen years of age or to a person adjudged 
incompetent, the same shall be made to the parent or to the duly ap- 
pointed guardian, as the case may be, and the written receipt of such 
parent or guardian shall acquit the employer, the insurer or board, as 
the case may be, of further liability. In other cases, payment shall be 
made to the person entitled thereto or to his duly authorized representa- 


tive. 
Amd. Sec. 8, Ch. 121, L. 1925. 


2900. Exception in case of minors and incompetents as to period of 


limitation. 


No limitation of time as provided in the preceding section 


362 a 


4 


b 


i qY 4 


4 
‘ ia 
ea 


Ch. 213] WorkKMEN’s ComMPENSATION Act. [2911-2915 


or in this act shall run as against any injured workman who is mentally 
‘mcompetent and without a guardian or an injured minor under eighteen 
years of age who may be without a parent or guardian. A guardian in 
either case may be appointed by any court of competent jurisdiction, in 
which event the period of limitations as provided in the preceding sec- 
tion, shall begin to run on the date of appointment of such guardian or 
when such minor arrives at the age of eighteen years. 


Amd. Sec. 9, Ch. 121, L. 1925. 


2911. Who liable for injuries under the different plans of act, and 
in what amounts. 


' Cited in Black v. Northern Pacific Ry. Co., 66 Mont. 538, 546, 214 Pac. 82. 


2912. Compensation for injury producing temporary total disability. 
For an injury producing temporary total disability, fifty per centum of 
the weekly wages received at the time of the injury, subject to a maxi- 
mum compensation of fifteen dollars per week and a minimum compensa- 
tion of seven dollars per week. Such compensation shall be paid during 
the period of disability but for a period not exceeding three hundred 
weeks from date of injury. 


Amd. Sec. 10, Ch. 121, L. 1925. 
For text treatment of this subject see vol. 27 Cal. Jur. 510. 


2913. Compensation for injury producing total disability permanent 

'in character. Fifty per centum of the weekly wages received at the time 

of injury, subject to a maximum compensation of fifteen dollars per week 

and a minimum compensation of seven dollars per week. Such compensa- 

tion shall be paid during the period of disability, not exceeding five hun- 
dred weeks from date of injury. 

Amd. Sec. 11, Ch. 121, L. 1925. For text treatment of this subject see 


Cited in Novak v. Industrial Ace. Vol. 27 Cal. Jur. 506. 
| Board, 73 Mont. 196, 200, 235 Pac. 754. 


2914. For partial disability. 


Construing this section prior to amend- down is $12.50 per week for 180 weeks, 
ment by chapter 121, L. 1925, held, in the amount to be divided into payments 
connection with other sections of the act, extending over a period not exceeding 

that the maximum compensation for a 150 weeks. Novak v. Industrial Ace. 
permanent partial disability caused by Board, 73 Mont. 196, 235 Pae. 754. 
an injury to an arm from the elbow 


2915. Compensation for injury causing death. Where the injury 
causes death, fifty per centum of the wages received at the time of the 
injury to his beneficiaries, if any, residing within the United States at 
the date of the happening of the injury or if residing outside of the 
United States, forty per centum of such compensation, or if none, then 
fifty per centum of the wages received at the time of the injury to his 
Major dependents, if any, if residmg in the United States, at the date 
‘of the happening of the injury, or if none, then thirty per centum of the 
Wages received at the time of the injury to his minor dependents, if any, 
if residing within the United States at the date of happening of the 
injury, subject to a maximum compensation of fifteen dollars per week 
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and a minimum compensation of seven dollars per week for a period not 
exceeding four hundred weeks; provided that if at the time of the in- 
jury the employee received wages of less than eight dollars per week, 
the full amount of such wages per week, for a period not exceeding four 
hundred weeks, and, provided further that compensation payable to 


; 


¢ 
. 
A 


major or minor dependents’ shall not exceed the amount of dependency. — 


Amd. Sec. 12, Ch. 121, L. 1925. Anticipation of increase in wages of 

minor as element in fixing death benefit, 
Deductions allowable in computing note, 21 A. L. R. 1531, 

earnings as basis of death benefits, note, 

222A. L. R. 864. 


2916. Providing for additional compensation in case death occurs 
while employee is drawing or entitled to draw compensation payment. 
There shall be paid in addition to other compensation, if death due to 
injury occurs while the employee is drawing or entitled to draw com- 
pensation payment, the reasonable burial expenses of the employee, not 
exceeding one hundred and fifty dollars. 


Amd. Sec. 13, Ch. 121, L. 1925. 


2917. Medical and hospital services to be furnished. During the 


first six months after the happening of the injury, the employer or in- 
surer or the board, as the case may be, shall furnish reasonable medical, 
surgical and hospital service and medicines when needed, not exceeding 
in amount the.sum of five hundred dollars, unless the employee shall 
refuse to allow them to be furnished, and unless such employ[ee] is under 
a hospital contract, as provided in section 2907 of this act. 


Amd. Sec, 14, Ch. 121, L. 1925. 


2919. Compensation to run consecutively—Major and minor depen- 
dents not residing in the United States—Manner of payment. Compensa- 
tion, other than medical, surgical, hospital and burial benefits provided 
shall run consecutively and not concurrently and payment shall not be 
made for two classes of disability over the same period, provided that no 
compensation shall be paid to a major or minor dependent who did not 
reside within the United States at the date of the happening of the injury. 


Compensation due to beneficiaries shall be paid to the surviving spouse, — 


if any, or if none, then divided equally among or for the benefit of the 


children. Compensation due to major dependent where there be more 
than one, shall be divided equitably among them and likewise as to 


minor dependents, and the question of dependency and amount thereof 
shall be a question of fact for determination by the board. 


Amd. Sec. 15, Ch. 121, L. 1925. 


2920. Compensation in cases of specified injuries. In case of the 


following specified injuries, the compensation in lieu of any other com- 
pensation provided by this act, other than that provided in section 2917, 


unless the employee is a contributor to a hospital fund as otherwise 


in this act provided, shall be fifty per cent of the wages received at the — 


time of the injury, subject to a maximum compensation of fifteen dollars 


per week, and a minimum compensation of seven dollars per week; pro- 


vided, that if, at the time of the injury the employee received wages 
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of less than seven dollars per week, then he shall receive the full amount 
of such wages per week, and shall be paid for the following periods: 


For the loss of: 


One arm, at or near shoulder... . cc. 00e. 0.008. T ARARI IR HOURS 200 weeks 
Bary. (Ler el DG SOUL <hpoakh otele a fepadale soci dw tennrguayd dave aap 180 weeks 
mrevarm, between wrist’ and’ elbow... 06 so ec be beak ss wees 160 weeks 
ean OORT OM MOO EIey Jee wel ee PAO 150 weeks 
One thumb and the metacarpal bone thereof..................- 60 weeks 
eeramb: at the? proximal jOmte . 80. ode Peles ew Ota 30 weeks 
meetuumy at. the second, distal” joint. 0... se sek ae gees aides 20 weeks 
One first finger and the metacarpal bone thereof............. 30 weeks 
mecvirst tinger at the proximal’ jomt’’: 92) 99) US OPO, 20 weeks 
Seeeerst ineer at the SeCONd, JONG: et i. Pelee oe dele .... 15 weeks 
east singer at the Cistal yJOINL, se. 3/e im ueicrls fer qeuekiel ° 10 weeks 
One second finger and the metacarpal bone thereof........... 30 weeks 
mne second finger at the proximal joint’ ..................++% 15 weeks 
ne second finger at the second joint .........cccccsenercese 10 weeks 
muerscconda finger at the distal, joint sik. oeedsie ens. ab eke 5 weeks 
One third finger and the metacarpal bone thereof............. 20 weeks 
ene vnird finger atthe proximal ‘joint 922 oT 298). SP Oe. 12 weeks 
mee cnird hier “at the second *Fomt so !A, A, OP S: 8 weeks 
meeernind Aieer at the distal Fong e070 BER Oe, Ree 4 weeks 
‘ One fourth finger and the metacarpal bone thereof........... 12 weeks 
meerrourth fineer at ‘the ‘proximal’ joint: 288 en aes 9 weeks 
Seeerourth hniver at’ thesecond ‘joint’. 228. 2 SE eh 6 weeks 
meee rourth finger’ at'the distal joint”. 2) ..00. 22. 2 OOP, 3 weeks 

One leg at or near the hip joint as to preclude the use of an 
BP CTAL MDG Pree Oe Meee Ue ce tee OE OARS 200 weeks 

' One leg at or above the knee where stump remains sufficient to 
= permit the use’ 'of°an artificial limb... 0. 2150" weeks 
One leg between the knee and ankle......................4.. 140 weeks 
PELOOU AL URE VANKLE POTN, PRE IES POLARIS Ok eh ed 125 weeks 
One great toe with the metatarsal bone thereof............... 30 weeks 
me ercat toe’ atthe proximal joint UPi eee). ke, be, FOP. Ea 15 weeks 
Mmcrercst toe: atthe second jot) 10. ELE, 2, I 10 weeks 

One toe, other than the great toe with the metatarsal bone 
eT RO TORO oP PIA YP BOPP LO LE ore 12 weeks 
One toe other than the great toe, at the proximal joint....... 6 weeks 
One toe other than the great toe at the second distal joint.. 3 weeks 
meeacve.. by enticleationr \4\.\)uw he cereal aay we ee oe ce He ches 120 weeks 
SEEN ICLIVERS TOTHON SE AY Ga UG a aos ony a sualeine pies Cale ae alate 100 weeks 
Rn OSB OL CATING, OHE CAPT. a ak o's sche vtec ca SE wield oe tales 20 weeks 
matal loss: ofdhiearing: both earseayiiy elt ool. ammdoeallL .. 120 weeks 


The loss of both hands, or both arms, or both feet or both legs, or 
both eyes, or any two herett in the absence of conclusive proof to the 
contrary, shall constitute total disability permanent in character. 


Amd. Sec. 16, Ch. 121, L. 1925. What amounts to loss of member, note, 
 Gited in Novak v. Industrial Acc. 18 A. L. R. 1350. 
Board, 73 Mont. 196, 200, 235 Pac, 754. Loss or impairment of ens rs ‘notes, 
8 A. L. R. 1324; 24 A, L, R. 1466, 
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2922. Paralysis of limbs considered loss thereof. 
Cited in Novak v. Industrial Acc. Board, 73 Mont. 196, 201, 235 Pac. 754. 


2960. How appeal taken—Notice—Record—tTrial. 
Cited in Novak v. Industrial Acc. Board, 73 Mont. 196, 199, 235 Pac. 754. 


2964. Court to give liberal construction to act. 


The legislative direction contained in Cited in Novak v. Industrial Ace. 
this section, that courts called upon to Board, 73 Mont. 196, 203, 235 Pac. 754; 
interpret its provisions must construe it Wirta vy. North Butte Mining Co. et al., 
liberally, is not a warrant for inserting 64 Mont. 279, 291, 30 A. L. R. 964, 210 
that which has been omitted. Page v. Pac. 332. 

New York Realty Co., 59 Mont. 305, 196 
Pac. 871. ‘ 


2970. When and how employer may elect to adopt—Direct payment 
to employee. 
This and sections 2978 and 2990 were Realty Co., 59 Mont. 305, 314, 196 Pac. 


cited as sections 30a, 35a and 40a, chap- 871. 
ter 96, L. 1915, in Page v. New York 


2990A. Permitting employers in certain nonhazardous occupations to 
elect to comply and come under the provisions of plans 2 and 3 of this 
act. Classification of such employers and their employees. Any em- 
ployer engaged in farming, dairying, agriculture, viticulture, horticulture, 
stock or poultry raising, may elect to comply with the provisions of 
plan 2 or 3 of this act and pay into the industrial accident fund the 
premiums provided in the act, in which event he shall not be liable to 
respond in damages at common law or by statute for injury or death 
of any employee during the period covered by such premiums and shall 
enjoy the benefits and privileges of this act. The employee of such 
employer shall be deemed to have elected to come under the provisions 
of this act unless such employee shall execute and file with the board 
on proper form to be furnished for that purpose, a specific election not 
to be so bound, in which event he shall not enjoy the benefits or privi- 


leges of this act until such election is withdrawn. Such employer shall 


be classified under the provisions of section 2992 of this act as to rate 
of assessments, which assessment shall be paid in the manner and at the 
times specified under plan 2 or 3 of the Workmen’s Compensation Act. 


En. Sec. 17, Ch. 121, L. 1925. 


CHAPTER 215A. 
OWNERSHIP OF LAND BY ALIENS. 


8043.1. Definitions. For the purposes of this act, unless the context 


otherwise requires. 
(a) ‘‘Alien’’ does not inelude a person eligible to citizenship, or 


one who has in good faith declared his intention to become a citizen of 
the United States, but does include other aliens or corporations or other 
organized groups of persons a majority of whom or whose capital stock 
is owned or controlled by aliens not eligible for citizenship or a majority 
of whose members are aliens: 
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(b) ‘‘Land’’ does not include lands containing valuable deposits of 
minerals, metals, iron, coal or fireclay or the necessary land for mills and 
machinery to be used in the development thereof and the manufacture 
of the products therefrom but does include every other kind of land and 
every interest therein and right to the control, possession, use, enjoy- 
ment, rents, issues or profits thereof except a mortgage and except a 
right to the possession, use or enjoyment of land for a period of not 
more than ten years for a purpose for which an alien is accorded the 
use of land by a treaty between the United States and the country: 
whereof he is a citizen. 

(c) ‘‘Land’’ also includes any share or interest in a corporation 
or other organized group of persons deemed an alien in this act which 


has title to land either heretofore or hereafter acquired; 


(d) To ‘‘own’’ means to have the legal or equitable title to or the 
right to any benefit of; 

(e) ‘‘Title’’ includes every kind of legal or equitable title; 

(£) Ownership of or title to land acquired by inheritance or in good 
faith either under mortgage or in the ordinary course of justice in the 
collection of debts, or acquired by a female citizen afterwards expatriated 
by marriage to an alien, is excluded; 

(g) ‘‘Inheritance’’ includes devise; 

(h) ‘‘Mortgage’’ includes every kind of lien upon lands; 

(i) A mortgage of land under which an alien is entitled before de- 


fault to any control, possession, use or enjoyment of the land, is an 


absolute conveyance; 
(j) ‘‘Person’’ includes an individual, partnership, eorponatiqny or any 
other organized group of persons; and 
(k) To ‘‘own’’ also means to have or hold any contract or agree- 
ment with the owner or possessor of land whereby the holder of such 
contract or agreement is required or permitted to possess, use or occupy 
such land. 
En. Sec. 1, Ch. 58, L. 1923. 
For text treatment of this subject see vol. 1 Cal. Jur. 927. 


3043.2. Alien cannot hold land—Forfeiture. An alien shall not own 


land or take or hold title thereto. No person shall take or hold land 


or title to land for an alien. Land now held by or for aliens in violation 
of the constitution of the state is forfeited to and declared to be the 


| property of the state. Land hereafter conveyed to or for the use of 


aliens in violation of the constitution or of this act shall thereby be 
forfeited to and become the property of the state. Nothing herein con- 
tained shall be construed to destroy or limit existing or vested rights of 
any person at the time of the passage of this act. 


En. Sec. 2, Ch. 58, L. 1923. 


3043.3. Other disqualifications of aliens. An alien is not qualified 
to be trustee under a will, executor, administrator or guardian, if any 
part of the estate is land; provided, an alien now lawfully acting in such 
capacity may continue for not more than two years. 


En. Sec. 3, Ch. 58, L. 1923. 
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3043.4. Forfeiture of lands when. If hereafter an alien acquires 
land by inheritance or in good faith either under mortgage or in the 
ordinary course of justice in the collection of debts and, remaining an 
alien, hold the same for more than twelve years from the date title 


was so acquired or control or possession taken, the land shall be for- 


feited to the state. 
En. Sec. 4, Ch. 58, L. 1923. 


3043.5. Foreclosure of mortgages. If an alien, claiming or holding 


under a mortgage, has control, possession, use or enjoyment of the 


mortgaged land, the obligations secured by the mortgage shall be deemed 
matured and the mortgage shall be foreclosed; and if the land be not sold 
under foreclosure within three years after the alien has obtained control, 
possession, use or enjoyment, the mortgage and the obligation thereby 
secured shall be forfeited to the state and shall be foreclosed for the use 
of the state. 


En. Sec. 5, Ch. 58, L. 1923. 


3043.6. Certain transfers to aliens forbidden—Penalty. Whoever 


(a) Knowingly transfers or conveys land or title to land to an 


alien; or 

(b) Knowingly takes land or title to land in trust for an alien, or 

(c) Holding in trust for an alien land or title to land, either hereto- 
fore or hereafter acquired, fails for thirty days after acquiring knowledge 
or notice that he holds in trust for an alien to disclose the fact to the 
attorney general or the prosecuting attorney of the county where the 
land is situated; or 

(d) Being an alien and having a title to land or control, possession, 


use or enjoyment of land, whether heretofore or hereafter acquired, — 


refuses to disclose to the attorney general or the prosecuting attorney of 
the county where the land is situated the nature and extent of his in- 
terest in and title to the land; or 

(e) Being an officer or agent of a corporation or other organized 
group of persons which has title to land or control, possession, use or 
enjoyment of land, whether heretofore or hereafter acquired, refuses to 
disclose to the attorney general or the prosecuting attorney of the county 
where the land is situated the nature and extent of his interest in and 
title to the land; or 

(f) Being an officer or agent of a corporation or other organized 
group of persons which has title to land or control, possession, use or 


enjoyment of land, whether heretofore or hereafter acquired, refuses to s 


disclose to the attorney general or the prosecuting attorney of the county 
where the land is situated the nature and extent of the interest of persons 
not citizens of the United States in the corporation or other organized 
eroup of. persons; or 

(g) Being an officer or agent of a corporation or other organized 


group of persons which holds in trust for an alien title to land or control — 


or possession of land, whether heretofore or hereafter acquired, refuses to 


disclose to the attorney general or the prosecuting attorney of the county ~ 


where the land is situated the nature and extent of the alien’s interest 
in and title to the land; or 
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(h) Wilfully counsels, aids or abets another in violating or evading 
this act, 

Is guilty of a misdemeanor and punishable by a fine of not less than 
one hundred dollars ($100) or more than one thousand dollars ($1,000) 
or six months in jail or both such fine and imprisonment. 


En. Sec. 6, Ch. 58, L. 1923. 


3043.7. Disposal of forfeited property. Property forfeited to the 
state by this act shall inure to the permanent common school fund and 
be managed and disposed of accordingly. 

En. Sec. 7, Ch. 58, L. 1923. 


3043.8. Exceptions. This act shall not impair any title or right 
heretofore or hereafter acquired from or derived through an alien in 
good faith, and for value by a person not under an alien’s disability. 

En. Sec. 8, Ch. 58, L. 1923. 


CHAPTER 216. 
VOCATIONAL REHABILITATION AND EDUCATION. 


3051.1. Conditions and amount of monthly allowance. <A disabled 
person receiving vocational training under the direction of the state 

rehabilitation bureau may, in addition to the benefits described in sections 
3044 to 3051 inclusive of the Revised Codes of Montana of 1921, be 
granted a monthly maintenance allowance while in training. This al- 
lowance shall be for the purpose of assisting the person receiving such 
training to meet his actual living expenses and shall never, in the case 
of a single person without dependents exceed forty dollars ($40) per 
‘month, nor in the case of a married person or a single person with one 
‘or more dependents exceed sixty dollars ($60) per month; nor in any 
ease shall the total payment for maintenance purposes exceed the sum 
of the maximum monthly allowance for a period of twelve months. 
| Maintenance shall not be paid where: 

(a) The person receiving such training is drawing sufficient com- 
‘pensation from the state industrial accident board or from any other 
state, county, municipal or federal board or commission to cover his 
living expense. 

- (b) The person receiving such training is a minor and has parents 
who are able to support him while in training. 

(c) The person receiving such training has relatives, friends, or a 
former employer able and willing to maintain him. 

(d) The person receiving such training is financially able to support 
himself, or has, or can obtain part time employment, without injury to 
his health or training, which will enable him to get along without out- 
Side assistance. 

(e) The person receiving such training is taking a correspondence 
course only. 

({) The person receiving such training is taking a college course 
‘in one of our institutions for higher education. 

_. (g) The person receiving such training and his parents or guardian 
(in the event such person is a minor) have not filed, with his applica- 
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tion, an affidavit showing what property he or his parents own, and also 
ghowi ng that his relatives, friends or former employer are unwilling 
to maintain him, 

En. Sec. 1, Ch. 20, L. 1925; Amd. Sec. 1, Ch. 1, L. 1927. 


3051.2. Who entitled to allowance—How ascertained. Only as much 
of the maximum maintenance allowance as is actually needed shall be 
paid. The beneficiary’s income and resources shall be ascertained and 
his allowance from the state adjusted accordingly. .A person in an in- 
dustrial establishment shall receive no maintenance from the rehabilita- 
tion bureau if his wages from the firm equal his living expenses. A fair 
and equitable adjustment will at all times be made in cases where a 
person receives a wage, salary or income which can and should be ap- 
plied in defraying the cost. of board, lodging and other necessary ex- 
penses while in training. 

En. Sec. 2, Ch. 20, L. 1925; Amd. Sec. 2, Ch. 1, L. 1927, 


3051.3. Payments, how made. That portion of the money appro- 
priated for vocational rehabilitation purposes which is actually neces- 
sary may be drawn upon in making the payments described above; 
provided that no part of the funds appropriated to match the allowanedl 
received by the state from the federal board for vocational education may 
be so used. Payments will be made monthly by warrants issued by the 
state auditor upon order of the state agent for civilian rehabilitation. 

En. Sec. 3, Ch. 20, L. 1925; Amd. Sec. 3, Ch. 1, L. 1927, 


CHAPTER 219, 
HOURS OF LABOR. 


. 3071. Hours of labor—Underground miners. 
Cited in Wirta v. North Butte Mining Co. et al., 64 Mont. 279, 289, 30 A. L. BR. 
964, 210 Pac. 332. 
CHAPTER 220. 
PAYMENT OF WAGES—PROTECTION OF DISCHARGED EMPLOYEES. 


3089. Judgment for wages shall include attorney’s fee. 


In an action to recover wages due, the plead or prove such item. Gardiner v. — 
plaintiff, if successful, is entitled to a Kclipse Grocery Co., 72 Mont. 540, 234 
reasonable attorney’s fee as a part of Pac. 490. 
the costs without being required to either 

3090. - Equal pay for women for equivalent service. 
Sections 3090, 3091 were cited in Farrell v. Yellowstone County, 68 Mont. 313, 316, 
218 Pac. 559. 
CHAPTER 221. 
PROHIBITION AGAINST CHILD LABOR. 
8095. Employment of children under sixteen years in certain occu- 
pations prohibited. ; 


The complaint in an action by a minor damages for personal injuries under this 
against a railway company to recover section, making it negligence per se for 
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an employer fo hire a child under sixteen been under that age. Fallon v. Chicago 
years of age, must allege that defendant ete. Ry. Co., 61 Mont. 130, 200 Pac. 453. 
employed plaintiff knowing him to have : 


CHAPTER 223. 
MEDICINE—REGULATION OF PRACTICE. 


3122. Practicing medicine without certificate—Penalties. 
Cited in Swanz v. Clark, 71 Mont. 385, 388, 229 Pac. 1108. 


3123. Fees— Reciprocity provisions. Candidates for examination 
shall pdy in advance to the secretary of the board of medical examiners 
a fee of fifty dollars ($50), which fee shall defray the entire expenses 
of said candidate for examination before the aforesaid board of ex- 
-aminers. Anyone failing to pass the required examination shall be en- 
titled to a second examination within six months without fee. Candi- 
dates who shall be granted right to practice medicine in the state of 
‘Montana under the reciprocity provisions of section 3118 of the Revised 
Codes of Montana, 1921, without examination, shall. before receiving 
-eertificate of authorization to practice medicine in this state pay to the 
secretary of the board of medical examiners a fee of seventy-five dollars 
' ($75), and the money so received shall be turned over to the state 
‘treasurer, to be by him deposited in the medical board fund as provided 
by law. 

Amd. Sec. 1, Ch. 68, L. 1927. 


3124. Per diem—Medical board fund—Reports. Each member of 
‘the board is hereby allowed the sum of ten dollars ($10) per day and 
‘mileage while in the active and necessary discharge of his duties. And 
‘there is hereby established a fund to be known as the medical board 
fund. The money in such fund shall only be paid out by warrant on 
‘said fund on an order drawn by the secretary of said board, counter- 
signed by. the president. The rate of mileage and attendance before said 
‘board shall be the same as is now allowed in justice of the peace courts. 
_And the board must report annually on the first Monday in November 
to the governor, which report must show all the transactions of the 
‘board, giving the number of applications received, and from whom re- 
ceived, the number of certificates granted and rejected, and the names 
of those receiving certificates and those rejected, giving the reasons 
therefor, the amount of money received, the expenses, the fees and 
‘mileage paid, and by whom received, and the amount of money remain- 
‘ing in said fund. | 

Amd. Sec. 1, Ch. 68, L. 1927. 


CHAPTER 224. 
OSTEOPATHY—REGULATION OF PRACTICE, 


_ 3127. Regulation osteopathic licenses, examinations and renewals—Un- 
‘lawful to practice without a certificate. It shall be unlawful for any 
‘person to practice osteopathy in this state without a license from said 
board; provided, that all persons practicing osteopathy within this state 
‘prior to the passage of this act and holding a diploma from a legally 
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authorized school of osteopathy of good repute as such, and wherein the 
course of study comprises twenty months or four terms of five months 
each, may be licensed to practice osteopathy in the state by submitting 
to said board of osteopathic examiners such diploma and satisfying such 
board that they are legal holders thereof, or by undergoing an individual 
examination as hereinafter provided at a regular meeting of said board 
for examination. The fee for such license shall be twenty dollars payable 
to the secretary of said board of examiners when application is made for 
certificates; provided, that in case of failure of any applicant to pass a 
satisfactory examination, he will be entitled to a second examination 
without charge at the next succeeding meeting of the board; provided 
that all graduates of a reputable school of osteopathy who presents 
themselves for examination and a license, and who have graduated later 
than April, 1907, shall present satisfactory evidence to the board of 
having actually attended such a school for a period of. not less than 
three school years of nine months each; provided that all graduates of 
reputable schools of osteopathy who present themselves for examination 
and who have graduated later than January, 1919, shall present satis- 
factory evidence to the board of having actually attended such a school 
for a period of not less than four school years of eight months each, 
which was preceded by a four-years’ high school course or its scholasti¢ 
equivalent. 

Each individual, after the first year of registration, holding a certifi- 
cate to practice under this act and who is in active practice in this state, 
shall on or before the first day of April of each year pay a renewal feel 
of two ($2) dollars to the secretary of the board of osteopathic examiners; 
and each individual, after the first year of registration, holding a certifi- 
cate to practice under this act, who is not in active practice, shall on 
or before the first of April of each year pay a renewal fee of one ($1) 
dollar to the secretary of the board. The secretary of the board shall 
before the 15th of March of each year send a notice to each individual 
holding a valid certificate to practice under this act and from whom 
a fee is due stating that such fee is due. 

The certificate to practice under this act automatically becomes voidl . 
when the renewal fee is not paid at the time named. Provided that 
the board may reinstate a practitioner whose certificate has lapsed upon 
the payment of all back renewal fees or upon the payment of ten ($10) 
dollars if the lapsed fees exceed that amount. 

Amd. Sec, 1, Ch. 79, L. 1925. z 


CHAPTER 225A. 
PODIATRY—REGULATION OF PRACTICE. 


3154.1. Podiatry defined. Podiatry (sometimes called chiropody) 
shall, for the purpose of this act, mean the diagnosis, medical and surgical 
treatment .of ailments of the human foot. Podiatrist shall mean one 
practicing podiatry. ; 

En. Sec. 1, Ch. 2, L. 1923. nf 


3154.2. License—Regulation amputations. It shall be unlawful for 
any person to profess to he a podiatrist, to practice or assume the duties 


; 
i 
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incident to podiatry, without first obtaining from the state board of 


_ medical examiners a license authorizing the practice of podiatry in this 


state, except as hereinafter provided. No podiatrist shall amputate the 
human foot or toe or toes. 


En. Sec. 2, Ch. 2, L. 1923. 


3154.3. Podiatry board—Examinations—Requirements—Fees. That 
at the annual meeting of the state board of medical examiners it shall 
select two physicians from its own membership and two practicing 


podiatrists, resident of this state and actively engaged in the practice 


_ of podiatry, and graduate of an accredited school of podiatry or chiropody, 
who, together with the secretary of the state board of medical examiners, 
shall constitute the podiatry examiners for the year. The examinations 


shall be held semi-annually at such places and time as the state board 


of medical examiners shall direct. All applicants for license shall have 


attained the age of twenty-one years and shall be of good moral char- 


acter; they shall have had at least one year of instruction in and be 
_ graduates of some school of podiatry, recognized as being in good stand- 


i 


‘Montana, prior to July, 1923, whether graduates or not, shall, upon 


H 


ing by the state board of medical examiners, but after July Ist, 1925, 


‘no school of podiatry shall be accredited by said board as a school of 
good standing which does not require for graduation a course of study 
of at least two years, provided, however, that all podiatrists, actively 
‘engaged in the practice of podiatry one or more years in the state of 


furnishing proof thereof to said board and upon payment of a fee of 


ten dollars ($10), be entitled to a license without examination; and 
_applications for such licenses shall be filed with the state board of 


medical examiners not later than the first day of January, 1924; and 
provided, further, that upon payment of a fee of twenty-five dollars 
($25), a license without examination may be issued to podiatrists of 


other states maintaining equal statutory requirements for the practice 


of podiatry and extending the same reciprocal privilege to this state. 
En. Sec. 3, Ch. 2, L. 1923. 


3154.4. Subjects of examination—Requirements—Fees. After the 


f passage of this act, any person not exempt from examination under 
section 3 of this act and desiring a license to practice podiatry shall be 


examined in the following subjects: Anatomy, chemistry, dermatology, 
diagnosis, materia medica, pathology, physiology, therapeutics, clinical 
and orthopedic podiatry, limited in their scope to the treatment of the 


human foot, and, if found qualified, shall receive a license. The mini- 


mum requirements for a license shall be a general average of seventy- 
five per cent (75%) in all the subjects involved, and not less than fifty 


per cent (50%) in any one subject. Examination fees of twenty-five 
dollars ($25) shall be paid to the secretary of the state board of medical 
examiners. Any applicant failing in the examination and being refused 


i 


a license shall be entitled within six months of such refusal to a re- 


‘examination, but two such re-examinations shall exhaust his privilege 


under the original examination. 
_ En, Sec. 4, Ch, 2, L. 1923, 
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3154.5. Registered podiatrists — Licenses — Filing — Renewals. Al] 
licensees shall be designated as registered podiatrists, and shall not use 
any title or abbreviations thereof without the designation ‘‘ Registered | 
Podiatrist, practice limited to the foot,’’ and shall not mislead the publie 
as to their limited professional qualifications to treat human ailments, 
All licenses shall be recorded in the manner of other medical licenses in 
the. office of the secretary of the state board of medical examiners. A | 
renewal license fee of five dollars ($5) shall be paid annually on July Ist | 
of each year, and if not paid within three months, the license shall be» 
revoked and shall only be reissued upon original application and pay- 
ment of fee of fifty dollars ($50). All licenses shall be conspicuously 
displayed at the office of other places of practice. 

En. Sec. 5, Ch. 2, L. 1923. 


3154.6. Licenses—Grounds of revocation. The state board of medi- 
cal examiners may, after due hearing, refuse to grant, revoke or renew 
any license provided for in this act to a person, otherwise qualified, who 
obtained said license by fraudulent [re]presentation, for incompetency in | 
practice, for use of untruthful or improbable statements to patients or 
in his advertisements, for habitual intoxication or for unprofessional and | 
immoral conduct, or for selling or giving away alcohol or drugs for any 
other legitimate purposes, but said board may reissue a license after a. 
lapse of six months. 


En. Sec. 6, Ch. 2, L, 1923. 


3154.7. Medical board fund. All fees and licenses shall be paid to 
and collected by the secretary of the state board of medical examiners, 
who shall at least quarterly each year pay the same to the state treasurer, 
and the state treasurer shall receive and accept such moneys and credit 
same to a special fund to be known and designated as ‘‘medical board 
fund,’’’ and such fund shall not be used or expended for any purpose 
other than as provided for in section 3124, Revised Codes of Montana, 
1921. 


En. Sec, 7, Ch. 2, L. 1923. 


3154.8. Board of examiners — Compensation — Expenses — Claims. 
Each member of the board of examiners, except the secretary and the 
physician members who are otherwise paid for the performance of their 
duties as medical examiners, shall receive for his services out of the 
funds created by the payment of fees by applicants for licenses, 
the sum of five dollars ($5) per diem and necessary traveling and 
incidental expenses, while the secretary shall receive his necessary ex- 
penses for services which cannot be performed at the capital All print- 
ing, postage and other contingent expenses, necessarily ineurred, shall 
be paid from said funds, and all expenses shall be itemized, verified, 
audited, upon presentation by the state board of medical examiners, and_ 
a warrant drawn therefor by the state auditor on the medical board fund 
in the same manner as other expenses of the state board of medical 
examiners. ¢ 


En. Sec. 8, Ch. 2, L. 1923. 
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| ~ 3154.9. Penalty. Any person who shall knowingly violate any of the 
_ provisions of this act and upon conviction thereof shall be fined the 
sum not exceeding one thousand dollars ($1,000) or be imprisoned in 
the county jail not to exceed two years, or both. 


En. Sec. 9, Ch. 2, L. 1923. 
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3154.10. Exceptions. This act shall not apply to any physician 
licensed by the state board of medical examiners of this state, nor to any - 
practitioner licensed under sections 3125 to 3154 of the Revised Codes of 
' Montana for 1921, nor to surgeons of the United States army, navy and 
' United States public health service, when in actual performance of their 

official duties. 


_En. Sec. 10, Ch. 2, L. 1923. 


CHAPTER 226. 
OPTOMETRY—REGULATION OF PRACTICE. 


3155. Practice of optometry defined. 
Cited in Swanz v. Clark, 71 Mont. 385, 387, 229 Pac. 1108. 


3156. Certain practices by optometrists prohibited. It shall be un- 
\ lawful for any person: 
| Subdivision i. To practice optometry in the state of Montana unless 
vhe shall first have obtained a certificate of registration, in the manner 
hereinafter provided, and filed the same or a certified copy thereof with 
‘the county clerk of the county of his residence, excepting such persons 
who at the present time are regularly registered optometrists and possess 
-a valid, unrevoked certificate of registration; or 

Subdivision 2. To sell or barter, or offer to sell or barter any certificate 
/ of registration issued by the state board of optometry; or 

Subdivision 3. To purchase or procure by barter any such cer- 
tificate of registration with intent to use the same as evidence of the 
vholder’s qualification to practice optometry; or 
| Subdivision 4. To alter with fraudulent intent in any material regard 
‘such certificate of registration; or 

Subdivision 5. To use or attempt to use any such certificate of regis- 
‘tration which has been purchased, fraudulently issued, counterfeited or 
‘materially altered as a valid certificate of registration; or 

Subdivision 6. To practice optometry under a false or assumed name; 
‘or 

Subdivision 7. To wilfully make any false statement in a material 
regard in an application for an examination before the state board of 
optometry or for a certificate of registration; or 

Subdivision 8. To advertise by displaying a sign or by otherwise 
holding himself out to be an optometrist or optician without having at the 
time of so doing a valid unrevoked certificate of registration; or 

Subdivision 9. To replace or duplicate ophthalmic lenses with or with- 
‘out a prescription or to dispense ophthalmic lenses from prescriptions, 
‘without having at the time of so doing a valid, unrevoked certificate 
‘of registration as an optometrist; provided, however, that the provisions 
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hereof shall not be construed so as to prevent an optical mechanic from 
doing the merely mechanical work upon such lenses; or * : 

Subdivision 10. To take or make any measurements for the purpose 
of fitting or adapting ophthalmic lenses to the human eye, without having 
at the time of so doing a valid, unrevoked certificate of registration; 
and any person who shall take or make any measurements or use any 
mechanical device whatsoever for such purpose or who shall in the sale 
of spectacles or eye glasses or lenses use, in the testing of the eyes there- 
for, lenses other than the lenses actually sold, shall be deemed to be prac- 
ticing optometry within the meaning thereof. 


Amd. Sec. 1, Ch. 171, L. 1925. 


3157. State board of examiners in optometry. A board is hereby created 
to be known as the Montana state board of examiners in optometry which 
shall consist of three members appointed by the governor. No person 
shall be eligible to appointment who is not a registered optometrist of 
the state of Montana and actually engaged in the practice of optometry 
in the state of Montana during the term of his office. Each of the mem- 
bers shall hold office for a term of six years or until his successor is ap- 
pointed and qualified and shall be so classified that one member of said 
board shall retire every two years. The present members of the Montana 
state board of examiners in optometry shall continue to serve and act as 
members of the state board of optometry, but under the provisions of this 
act, during their respective terms or until their successors are appointed 
and qualified. The members of said board, before entering upon their 
duties, shall respectively take and subscribe to the oath required to be 
taken by other state officers, which shall be administered by the secretary 
of state, and filed in his office; and said board shall have a common seal. 
Appointments to fill vacancies caused by death, resignation or removal 
shall be made for the residue of such term by the governor. 


Amd. Sec. 2, Ch. 171, L. 1925. 


3158. Officers—Meetings—Records. Said board shall choose at its 
first regular meeting, and annually thereafter, one of its members presi- 
dent and one secretary thereof, who severally shall have the power during 
their term of office to administer oaths and’ take affidavits, certifying 
thereto under their hands and the seal of the board. Said board shall 
meet at least once in each year at Helena, or some other place desig- 
nated by the president, on the fourth Monday of July for the purpose of 
giving examinations in optometry, and in addition thereto, whenever, 
and wherever the president and secretary thereof shall call a meeting. 
The secretary of said board shall keep a full record of the proceedings 
of said board, which records shall at all reasonable times be open to publie 
inspection. 


Amd. Sec. 3, Ch. 171, L. 1925; Amd. Sec. 1, Ch. 44, L. 1927. 


3159. Regulation of examinations. Subdivision 1. Every person, be- 
fore beginning to practice optometry in this state shall pass an examina- 
tion before said board of examiners. All examinations shall be practical in 
character and designated to ascertain the applicant’s fitness to practice 
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the profession of optometry and shall be conducted in the English lan- 
guage. The board shall, from time to time, publish and distribute the 
examination requirements for a certificate to practice optometry in the 
‘state of Montana. 

Subdivision 2. No person shall be eligible to take said examination 
who is not 21 years of age, and who is not a citizen of the United States 
of America, and who is not of good moral character. 

Subdivision 3. On and after July 1, 1925, no person shall be eligible 
to take said examination unless he shall have certificates of graduation 
from an accredited high school and from a school of optometry wherein 
the practice and science of optometry is taught in a course of study 
covering four semesters, or two years, of actual attendance. In leu of 
said certificates of graduation an applicant for examination may, with 
like effect, furnish an affidavit that he has practiced optometry exclusively 
for a period of at least six years in some other state or states. 

Subdivision 4. Every person desiring to be examined in optometry 
‘shall file an application in the manner prescribed by said board at least 
four weeks before the examination shall be held, and a fee of twenty- 
five dollars ($25) shall accompany said application. 

Subdivision 5. Every person successfully passing said examination 
shall be registered in the board register, which shall be kept by the sec- 
‘retary of said board, and upon the payment of a fee of ten dollars 
'($10) shall receive a certificate of registration signed by the members 
‘of said board. 

Subdivision 6. In case an applicant for a certificate of registration 
has been admitted to practice optometry in any state, and has secured 
‘an average of seventy-five (75) per cent in his examination in such other 
‘state, he may, in the discretion of the said board, be granted a certificate to 
‘practice his profession in Montana, without examination, upon his pay- 
‘ment of all fees, provided the state from which said applicant comes 
/offers equal privileges to applicants for certificates of registration from this 
‘state. 

Amd. Sec. 4, Ch. 171, L. 1925. 
Cited in Swanz v. Clark, 71 Mont. 385, 387, 229 Pac. 1108. 


_ $161. Renewal of registration—Penalty. Every registered optome- 
‘trist who desires to continue the practice of optometry in this state shall 
annually on or before the second day of July of each year pay to the 
‘secretary of said board a renewal fee not to exceed the sum of ten 
dollars ($10) in return for which a renewal of registration shall be issued. 
‘Tf any person shall fail or neglect to procure his annual renewal of regis- 
‘tration, his certificate of registration shall be revoked by said board; pro- 
vided, however, that no certificate of registration shall be revoked with- 
out ninety days notice having been given to the delinquent who within 
‘such period shall have the right to the renewal of his certificate of regis- 
tration on the payment of the renewal fee with a penalty of twenty-five 
dollars ($25). 

Amd. Sec. 44, Ch. 171, L. 1925. 


3165. Use of funds—Duty of secretary. Out of the funds coming 
‘to the possession of said board, each member thereof may receive as 
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compensation, the sum of fifteen dollars ($15) and necessary expenses | 
for each day actually engaged in the duties of his office. Such sums shall 
be paid from the fees received by said board under the provisions of this | 
act, and no part of the salary or other expenses of the board shall ever 
be paid out of the state treasury. All moneys received in excess of said 
expenses, aS above provided for, shall. be held by the secretary as a 
special fund for meeting expenses of said board, and carrying out the 
provisions of this act, and he shall give such bonds as the board shall 
from time to time direct, and the secretary of said board shall make an 
annual report of its proceedings to the governor on the first Monday in 
January of each year, which report shall contain an account of all moneys 
received and disbursed by them pursuant to this act. 


Amd. Sec. 5, Ch. 171, L. 1925. 


3166. Procedure and grounds for revocation of license. Said board 
shall have the power to revoke any certificate of registration granted by 
it under this act for conviction of crime, habitual drunkenness, con- 
tagious or infectious disease, gross immorality, gross ignorance or in- 
efficiency in his profession, or for unprofessional conduct. Unprofessional 
conduct shall mean: obtaining any fee by fraud or misrepresentation; 
employing directly or indirectly any suspended or unlicensed opti- 
cian or optometrist to perform any work covered by this act; per- 
mitting another to use his certificate of registration; soliciting or sending 
a solicitor from house to house; treatment or advice in which untruthful 
or improbable statements are made; professing to cure disease; advertising 
in which ambiguous or misleading statements are made; the use in adver- 
tising of the expression ‘‘eye specialist’’ or ‘‘specialist on eyes’’ in con- 
nection with the name of an optometrist; provided, that this act shall not 
prohibit legitimate or truthful advertising by any registered optometrist 
and provided that before any certificate shall be revoked, the holder 
thereof shall have notice in writing of the charge or charges against him, 
and, at a day specified in said notice, at least ten days after the service 
thereof, be given a public hearing, and have opportunity to produce 
testimony in his behalf, and to confront the witness against him. Any 
person whose certificate has been revoked may appeal to the courts or 
may after the expiration of ninety days apply to have the same regranted 
and the same shall be regranted him upon a satisfactory showing that 
the disqualification has ceased. 

Amd. Sec. 6, Ch. 171, L. 1925. 
Cited in Swanz v. Clark, 71 Mont. 385, 389, 229 Pac. 1108. 


3166A. Second revocation. Any optometrist convicted a second 
time for violation of the provisions of this chapter or whose certificate 
of registration or examination has been revoked a second time shall not 
be permitted to practice optometry in this state. 


En. Sec. 2, Ch. 44, L. 1927. 3 


3167. Penalty. Any person who shall violate any of the provisions 
of this act shall be decreed guilty of a misdemeanor, and upon conviction — 
shall be punished by a fine of not less than two hundred dollars ($200) and” 
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not more than five hundred ($500) dollars, or by imprisonment in the county 
jail not exceeding one year, or by both fine and imprisonment as the 
court may determine. All fines thus received shall be paid into the 
‘common school fund of the county in which such conviction takes place. 


Amd. Sec. 8, Ch. 171, L. 1925. 


3169. Act not to apply to physicians and surgeons. 
Cited in Swanz v. Clark, 71 Mont. 385, 388, 229 Pac. 1108. 


CHAPTER 297. 
PHARMACY REGULATIONS—SALE OF OPIATES. 


_ $186. Sale of opium, morphine, mariahuana, and their derivatives. 
Tt shall be unlawful for any person to sell, furnish, or dispose of any 
opium, morphine, alkaloid-cocaine, or alpha or beta eucaine, or codeine, 
or heroin, or mariahuana (Cannabis Indica), or any derivative, mixture, or 

preparation of any of them except upon the signed prescription of a phy- 
-si¢ian or veterinarian duly licensed under the laws of the state; which 
‘prescription should be retained by the person dispensing the same, shall 
be filled but once, and of which no copy shall be taken by any person 
except as hereafter provided. The person dispensing the same at the time 
thereof shall indorse on the back of such prescription, the name, street, 
and house number of the person to whom dispensed; and the proprietor 
or manager of the store where dispensed shall keep the prescriptions 
“im a permanent file, separate from other prescriptions, in his place of 
business for the period of two (2) years after the same should have been 
dispensed, and at any time shall allow the same to be inspected and copies 
thereof to be made by any peace officer, prosecuting attorney of the county 
where sold, or any authorized instructor [inspector] of drugs, provided 
that nothing herein contained shall prohibit any manufacturer or licensed 
druggist from selling or delivering any of the above named to a person 
known to be a licensed physician, licensed veterinarian, or licensed drug- 
gist, nor prohibit a physician or veterinarian from dispensing the same 
in good faith to his patients, nor prohibit the sale of patent or proprietary 
or medicinal preparations containing opium or morphine in combination or 
compound with other active elements, where the dose of opium is less than 
one-quarter grain, or morphine in more than one-twentieth grain, or codeine 
in more than one-quarter grain, or heroin in more than one-twelfth grain, 
or in which mariahuana (Cannabis Indica) is present in quantities not 
greater than one-fourth grain of the solid extract to the fluid or avoirdu- 
pois ounce. 
Amd. Sec. 1, Ch. 91, L. 1927. L. 1921. State v. Wong Fong, 75 Mont. 


To the extent of any conflict between 81, 241 Pac. 1072. 
them, this section is superseded by sec- Cited in State v. Wong Fong, 75 Mont. 
tion 3189 as enacted by chapter 202, 81, 83, 241 Pae, 1072. 


$188. Penalty for violation of act. 
“Cited in State v. Wong Fong, 75 Mont, 81, 84, 241 Pac. 1072, 


379 


3189-3202] 


PouiticAL Cope, 


[Part 11. 


8189. Regulation sale of opium and other narcotics. ¥ 


This section, prohibiting the sale, inter 
alia, of coca leaves or a_ derivative 
thereof, supersedes section 3186, enacted 
in 1911, and ‘section 11239, enacted in 
1895, so far as it comprehends or con- 
flicts with the subject matter of the two 
latter sections, and that the trial court’s 
holding that an information charging the 
unlawful sale “of cocaine, a derivative 
of coca leaves” was based upon that 
section was correct. State v. Wong Fong, 
75 Mont. 81, 241 Pac. 1072. 

In the prosecution for the illegal sale 
of morphine under this section, the in- 
formation need not contain the negative 
averment that the drug was not sold upon 
prescription; if it does contain such an 
allegation it is surplusage, rendering 


3190. Remedies excepted from 


Under the rule that an indictment or 
information need not negative an excep- 
tion contained in the statute under which 
the prosecution is had, unless the excep- 
tion is necessary to a complete definition 
of the offense sought to be charged, an 
information charging unlawful possession 
of opium was sufficient as against the 
objection that the failure of the pleader 


at retail or to a consumer. 


proof thereof unnecessary, the fact that 
it was so sold being a matter of defense, 
State v. Finley, 72 Mont. 42, 231 Pac. 
390. 

An information charging a _ violation 
of the narcotic law was insufficient for 
failure to state the name of the purchaser 
of the drug and that the sale was made 
State v. Hem, 
69 Mont. 57, 220 Pae. 80. 

The intent of the legislature to prohibit 
the possession and use of narcotics under 
certain conditions is sufficiently expressed 
in the title of chapter 202, L. 1921 (sees. 
3189-3202). State v. Mark, 69 Mont. 18, 
220 Pac. 94. 

Sections 3189-3202 were cited in State 
v. Mun, 76 Mont. 278, 280, 246 Pace. 257. 


act. 


to negative the exception contained in 
this section, providing that the act should 
not apply to the possession of prepara- 
tions and remedies which do not contain 
more than two grains of opium to the 
ounce, rendered it insufficient to charge 
a public offense. State v. Mun, 76 Mont, 
278, 246 Pac. 257. 


3192. Use of opiates by physicians, veterinary surgeons and dentists. 
Cited in State v. Mun, 76 Mont. 278, 282, 246 Pac. 257. 


3200. Regulation of possession or control of drugs. 


Under this section it is unlawful for 
any person (other than those permitted 
by the act to have lawful possession of 
them) to have in his possession any of 
the drugs mentioned therein, and the 
possession or control of any of such 
drugs shall be presumptive evidence that 
the drug is possessed or controlled in 
violation of the law; hence the conten- 
tion that the presumption of guilt from 
possession does not arise until it be 
first proved that the possession was ob- 
tained contrary to the provisions of the 
act is without merit. (Dictum in State 
v. Mark, 69 Mont. 18, to the contrary, 
disapproved.) State v. Mun, 76 Mont. 
278, 246 Pac. 257. 


The provision of chapter 202, L. 1921, 
placing upon defendant charged with the 
unlawful possession of narcotics the bur- 
den of proving that his possession thereof 
came within one of the exceptions 
enumerated in the act and was therefore 
lawful, did not deprive him of any con- 
stitutional guaranty and that an instruc-— 
tion in keeping with the statutory pro- 
vision was properly given, the evidence 
clearly showing unlawful possession. 
State v. Mark, 69 Mont. 18, 220 Pac. 94. 

Cited in State v. Finley, 72 Mont. 42, 
47, 231 Pac. 390. y 

Cited as section 12, chapter 202,” 
L. 1921, in State v. Mark, 69 Mont. 18, 
25, 220 Pace, 94. a 


3202. Penalty for unauthorized possession or sale of narcotic drugs. 
Any person, either principal or agent except such persons as are duly 
authorized by law, having possession or control of any drug mentioned — 


in sections 3189 to 3201, both inclusive, of the Revised Codes of Montana of ~ 
1921, shall, upon conviction, be punished by a fine of not less than five hun-— 


* 


’ 


dred dollars ($500), nor more than three thousand dollars ($3,000), and 
by imprisonment in the state prison for not less than one year, nor more 


than five years. 
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| Any person, either principal or agent, who sells, barters, exchanges, 
distributes, gives away, or in any manner disposes of any of the drugs 
_mentioned in sections above designated to a person over the age of eight- 
een (18) years, contrary to the provisions of said sections of the Revised 

Codes of Montana of 1921, shall upon conviction, be punished by a fine 

of not less than one thousand ($1,000), nor more than three thousand 
dollars ($3,000), and by imprisonment in the state prison for not less than 

five (5) years, nor more than ten (10) years. 

Any person, either principal or agent, who sells, barters, exchanges, 

distributes, gives away, or in any manner disposes of any of the drugs 

mentioned in the sections above designated, contrary to the provisions 
_ of said sections of the Revised Codes of Montana of 1921, to any person 
of the age of eighteen (18) years, or under, shall upon conviction be 
punished by imprisonment in the state prison for not less than five years 
nor more than life. 
' Am. Sec. 1, Ch. 36, L. 1923; Amd. Sec, 
1, Ch._38, L. 1925. 

This section before amendment pro- 


ing “section 3202 of chapter 202 of the 
Revised Codes of 1921, providing a pen- 
alty,’ is so defective as to render the 


vided that the jury may fix the punish- 
_ment by their verdict by a fine not 
exceeding $1,000 or ‘by imprisonment 
for not more than three years, or by 
| both such fine and imprisonment.” The 
court instructed the jury that in case 
they found defendant guilty they must 
assess a fine of not less than $500 nor 
more than $3,000 and imprisonment in 
‘the state prison for not less than one 
nor more than five years. Held, preju- 
dicially erroneous. State v. 
Mont. 18, 220 Pac. 94. 

_ The title of chapter 36, L. 1923, amend- 


Mark, 69 


chapter void, it being impossible to de- 
termine therefrom what act it was in- 
tended to amend nor what offense a 
penalty was provided for. State v. Mark, 
69 Mont. 18, 220 Pac. 94. 


Where, as in this section before amend- 
ment, the law does not fix the place of 
imprisonment, the place is in the county 
jail or city prison, and therefore a judg- 
ment not prescribing where the imprison- 
ment shall be served is not invalid. State 
v. Toy, 65 Mont. 230, 211 Pace. 303. 

Cited in State v. Wong Fong, 75 Mont. 
81, 83, 241. Pac. 1072. 


3202.1. Sale of peyote and mescal button forbidden. That it shall be 


unlawful for any person, firm, corporation or association to sell, furnish, 

/ or give away, or offer to sell, furnish or give away, or to have in his or 
its possession peyote (pellote), botanically known as Lophophora Will- 
jamsii; or Agava Americana, commonly known as the mescal button; or 
any compound, derivative, or preparation thereon [thereof]. 


En. Sec. 1, Ch. 22, L. 1923. 


The provisions of section 4 of article 
Il of the constitution of Montana, guar- 
anteeing the free exercise and enjoyment 
of religious profession and worship, can- 
not be invoked as a protection against 


legislation prohibiting the unlawful pos- 
session of peyote (a narcotic) under 
the claim that the drug was possessed 
for use by members of a church, for 
sacramental purposes. State vy. Big Sheep, 
75 Mont. 219, 243 Pac. 1067. 


3202.2. Penalty. Any person who shall violate any of the provisions 
of this act shall be guilty of a misdemeanor and upon conviction thereof 
shall be fined not to exceed five hundred ($500) dollars, or imprisonment 
in the county jail for a period of not to exceed six months, or by both 
such fine and imprisonment. 


En. Sec. 2, Ch. 22, L. 1923. 
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CHAPTER 228. 
NURSING—REGULATION OF PRACTICE. 


3210. Requirements of applicants for registration. All applicants 
for registration under the provisions of this act shall furnish satisfactory 
evidence that he or she is at least twenty-one years of age, of good moral 
character, and has been graduated from a training school of nurses con- 
nected with a general hospital approved by the board, where a systematie 
course of at least three years’ instruction is given, except in the cases 
hereinafter provided for; provided, that the board may grant proper 
eredit upon such three year period to any student for previous training 
and study, under such rules and regulations as the board may prescribe. 
No training school for nurses shall accept students under eighteen years 
of age nor students who have not had a preliminary education of at least 
two years of high school; provided, that such training schools may ac- 
cept students who have not had a preliminary education of at least two 
years of high school upon the recommendation of the board of examiners 
for nurses, each recommendation to be given by the board only when 
such students submit evidence, satisfactory to the said board, that they 
have educational qualifications equivalent to at least two years of high 
school. All persons registered under the provisions of this act shall pay 
to the secretary of said board a registration fee of fifteen dollars. 

Amd. Sec. 1, Ch. 123, L. 1925. 


3211A. Renewal of registration—Fees. During the month of June of 
each year, every registered nurse shall renew his or her certificate of regis- 
tration, for the year beginning June first, with the board of examiners for 
nurses, for which renewal a fee of one dollar shall be paid to the treasurer 
of said board. The board may grant renewal, without fee, for reasons 
which are satisfactory to it, and upon granting such renewal the secretary 
of such board shall issue a certificate of renewal of registration. 


En, Sec. 3, Ch. 123, L. 1925. 


CHAPTER 233. 
REGULATION OF LIVESTOCK INDUSTRY—DAIRY LICENSES. 


3257.1. Appropriation fees livestock commission fund. All fees, earn- 
ings or moneys credited to the livestock commission fund are hereby 
appropriated for the use of the livestock commission. 


En. Sec. 1, Ch. 44, L. 1923. 


CHAPTER 2834. 


TAE LIVESTOCK SANITARY BOARD AND STATE VETERINARY SURGEON— 
QUARANTINE, INSPECTION, AND DESTRUCTION OF DISEASED STOCK. 


3267.1. Governor may prohibit importation of diseased animals. 
Whenever the governor has good reason to believe that any disease dan- 
gerous or inimical to the livestock or poultry industry, or dangerous to 
dogs or other animals, had become epidemic in certain localities in any other 
state, territory, District of Columbia, or other country, he shall issue a 
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proclamation designating such localities, and prohibiting the importation 
therefrom into this state, except under such restrictions as he may deem 
proper, of any livestock, poultry, dogs or other animals, or articles, or 
‘eommodities likely to convey such disease or diseases. 

En. Sec. 1, Ch. 31, L. 1925. 


3267.2. Penalty. Any person who, after the publication of such 
proclamation knowingly receives any livestock, dog, fowl, or other animal, 
or article, or commodity designated in such proclamation as likely to 
convey disease from any of the prohibited districts, and transports or 
conveys the same within the limits of this state, is punishable by im- 
prisonment in the county jail, for not less than sixty days, nor more than 
eight months, and by a fine of not less than $300, nor more than $5,000, 
or by both such fine and imprisonment, and is further liable for any 
and all damages and loss that may be sustained by any person or per- 
sons by reason of the disobedience of such proclamation. 

En. Sec. 2, Ch. 31, L. 1925. 


3282. Licenses for producers of dairy products. It shall be unlawful 
for any persons, firm or corporation to conduct any dairy or milk plant, 
condensed milk factory, powdered milk factory, where either whole or 
‘skimmed milk is used for purposes of manufacture into powdered milk 
within the state of Montana, without first securing a license issued by 
‘the livestock sanitary board, which license shall expire on the last day 
‘of December of the current year in which it is issued; provided, also that 
said license may be revoked at any time by the livestock sanitary board 
‘or state veterinary surgeon when they, or he, shall determine that the 
‘person to whom a license is issued has failed to comply with the rules 
‘and regulations of the livestock sanitary board or failed to conduct such 
‘an establishment in a sanitary manner. All license fees collected under 
‘the terms of this section shall be paid into the general fund. The fol- 
lowing schedule of license fees shall be charged for all licenses issued 
‘under the provisions of this section by the livestock sanitary board. 


Schedule of License Fees. 

Dairies of twenty cows or less, selling milk or cream or both, shall 
‘pay an annual license fee of one dollar. 

Dairies of over twenty cows, selling milk or cream, shall pay an annual 
license fee of two dollars and fifty cents. 

Milk plants shall pay an annual license fee of ten dollars. 
Condensed milk factories or powdered milk factories having an out- 
put of less than 500,000 pounds shall pay an annual license fee of five 
dollars. 

Condensed milk factories or powdered milk factories having an out- 
put of more than 500,000 pounds, shall pay an annual license fee of 
twenty-five dollars. 

Amd. Sec. 11, Ch. 35, L. 1923. 


3282.1. Effect unconstitutionality act. Tf any section of this act shal] 
vbe declared unconstitutional for any reason, the remainder of the act 
shall not be affected thereby. 

_ En. Sec. 12, Ch, 35, L. 1923. 
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CHAPTER 236. 
RECORDING OF MARKS AND BRANDS. 


3304. Right of owner of recorded brand. 
Cited in Klind vy. Valley County Bank of Hinsdale, 69 Mont. 386, 391, 222 Pac. 439. | 


CHAPTER 239. 


INSPECTION OF LIVESTOCK ON REMOVAL FROM ONE COUNTY TO™ 
ANOTHER. 


3324, Inspection of cattle on transfer—Duty of railroads. From and 
after the passage of this act, it shall be the duty of any and all persons, 
associations or corporations removing or taking livestock or meat cattle 
from one county to another within this state by railroad, or in any other 
manner whatsoever, to cause the same to be inspected for brands by a 
state stock inspector, and no railroad company shall accept such live- 
stock for shipment, unless the shipper shall produce a certificate of their 
inspection for brands as herein required: (provided, however, that the 
livestock commission may authorize said shipments to be made without 
said inspection, in the event there is an inspection made at destination; 
and, provided, further, that the provisions of this act shall not apply to 
the said stock when driven by the owner from one county to another 
for the purpose of pasturing, feeding, or changing the range thereof, nor 
to any stock so removed or taken by any person, association, or corpora- 
tion, when such stock is used in the ordinary conduct of his business, and 
such person, association, or corporation has been the owner of said stock 
to be removed for at least three months.) 


Amd. Sec, 1, Ch. 26, L. 19253. 


3327.1. Authority to inspect and seize stolen stock. From and after 
_the passage and approval of this act, all state stock inspectors inspecting 
any livestock either before or after shipment or removal from one county 
to another within the state of Montana, shall, in addition to the powers 
heretofore granted them by law, possess the further authority to inspect 
and seize, either at the point of shipment or at destination, any livestock 
or the proceeds thereof, which said inspector may have reason to believe 
is stolen, or upon which brands have been altered or obliterated, or which 
does not conform to the description contained on the tally sheet fur- 
nished by the shipper thereof, or to the description contained in any 
certificate of inspection issued before shipment or removal of said live- 
stock. 


En. Sec. 1, Ch. 37, L. 1927. 


3327.2. Disposal of seized property. Upon taking possession of any 
such livestock in the exercise of the authority granted by this act, the 
inspector may retain same in his possession for not to exceed fifteen days 
at the expense of the owner, for the purpose of making further investiga- 
tion relative to its ownership, or may either at once or at any time within 
said period of fifteen days, sell said livestock in the open market for the 
best available price and remit the proceeds, less the cost of keeping | 
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and sale, to the state livestock commission, together with a full descrip- 
tion of the animal or animals sold, giving marks or brands, if any, and 
a statement of the reason for the seizure and sale thereof. Said proceeds 
shall be turned over by the livestock commission to the state treasurer, 
and by the latter be deposited in the estray stock fund where it shall 
be subject to claim by the owner of the livestock in the same manner and 
for the same length of time as is provided by law for the making of claims 
against said fund. ; 


En, Sec. 2, Ch. 37, L. 1927 


CHAPTER 241. 
ESTRAYS. 


3338. Publication of description of estrays sold. Disposition of pro- 
ceeds remaining in state treasury. <A full description of estrays for which 
the proceeds derived from the-sale remains in the hands of the treasurer 
unclaimed shall be published for the period of two consecutive weekly 
or semi-monthly issues next after May first of each year in not more than 
four weekly or semi-monthly publications in the state of Montana, said 
publications to be designated by the state livestock commission, and when 


such publication shall have been made and the proceeds from the sale of 


; 


such animals shall have remained in the hands of the state treasurer for 
a period of two years, it shall be, by the treasurer, upon request of the 
state livestock commission, at once placed to the credit of the state 


livestock commission fund. 


Amd. Sec. 1, Ch. 63, L. 1927. 
For text treatment of this subject see vol. 2 Cal. Jur. 41. 


3341. Shipment of estrays—Tally lists—Duty of railroads. Every 


person, agent, firm, corporation, pool or roundup association, who shall 
ship cattle from this state to any market where Montana livestock inspec- 
tors are maintained, may ship with their own cattle any estrays which 


“may be among them, but they shall, before shipment, or at the time of 


loading same on the cars for shipment, carefully and as accurately as 


possible inspect or tally the brand on such cattle, whether their own or 
-estrays, making a list in duplicate, which list shall state the date of load- 
ing, name of shipper, description of brands on each animal, number and 
class of the cattle bearing each brand, destination, name of the com- 
mission firm to whom consigned, and the name of the person in charge 
of the shipment. It shall be the duty of the railroad agent at the point 


of loading to require from the shipper tallies as described in this act, 


and to forward, within twenty-four (24) hours after loading, one copy 
to the livestock commission at Helena, Montana, and another copy to the 
Montana brand inspector at the point of destination. 


Amd. Sec. 1, Ch, 29, L. 1923. 


3341.1. Penalty. Every person, agent, firm or corporation violating 
‘the provisions of this act shall be deemed guilty of a misdemeanor, and 
upon conviction thereof shall be fined in any sum not exceeding three 
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hundred dollars ($300), or imprisonment in the county jail not to exceed 
six (6) months, or both such fine and imprisonment. 


En. Sec. 2, Ch. 29, L. 1923. 


CHAPTER 242. 
INSPECTION OF SLAUGHTERED CATTLE. 


3346, Hides of slaughtered cattle to be kept. 


Rep. Sec. 8, Ch. 75, L. 1923. 

In a prosecution for the larceny of 
cattle, admission of testimony tending to 
show that defendant had slaughtered cat- 
tle other than those alleged to have been 


the hides for ten days, was error, under 
the rule that upon the trial of one ae- 
cused of crime, evidence of a distinct 
and separate offense is not admissible. 
State v. Broadwater, 75 Mont. 350, 243 


stolen and thus had violated the provi- Pac. 587. 


sions of this section, in failing to keep 


3347 to 3350 inclusive. 
Rep. Sec. 8, Ch. 75, L. 1923. 


Relating to hides of slaughtered cattle. 


3350.1. Duty of purchasers of hides of cattle—Inspection. Any per- 
son, firm or corporation who shall purchase or receive any hides of cattle, 
shall obtain from the owner thereof, or from his legally authorized agent, 
at the time of purchasing or receiving the same, a bill of sale in writing, 
which bill of sale shall recite in full the date of receiving the hide or 
hides, the name of the person, firm or corporation selling such hides, a 
description of each hide which shall include the marks and brands on each 
hide, the weight thereof, and whether the same is dry or green, and shall 
keep a permanent record of all such purchases. Such records and bills 
of sale shall be exhibited for examination at any time upon demand of 
any stock inspector or peace officer of this state. All such hides so pur- 
chased shall be submitted for examination and inspection at any time 
within ten days after purchase, at the purchaser’s residence or place of 
business, upon demand of any stock inspector or peace officer of this state. 
Any person, firm or corporation who shall fail to comply with the pro- 
visions of this section shall be deemed guilty of a misdemeanor, and 
upon conviction thereof shall be punished as hereinafter provided. It 
being expressly provided, that purchases of hides may be made in quan- 
tities exceeding ten (10) in number, in one purchase, from a seller who 
is regularly engaged in the slaughter of cattle, at a fixed place of busi- 
ness, who has already complied with the law regulating the slaughter of 
cattle, without a compliance with the foregoing provision of this section, 
if the seller shall deliver to the purchaser a copy of the record of the 
slaughter of the animals from which said hides were taken and none 
other. 

En. Sec. 1, Ch. 61, L. 1923. 


3350.2. Penalty for falsifying bill of sale. Any person, firm or cor- 
poration selling or disposing of hides in any manner, or any person, firm 3 
or corporation purchasing such hides, who shall swilfaily or intentionally 
falsify the bill of sale covering Buch. hides, shall be deemed guilty of a 
misdemeanor and shall be punished as hereinafter provided. 

En. Sec. 2, Ch. 61, L. 1923. 


386 


i : 
. x + 
' 4 


\s 


Ch, 242] INSPECTION or SLAUGHTERED CATTLE. [3350.38-3350.8 


8350.3. Other penalties. Any person, firm or corporation who 
violates any of the provisions of this act, shall upon conviction thereof, 
be punished by a fine of not less than twenty-five dollars, nor more than 
two hundred dollars, or by imprisonment in the county jail, for a period 
of not less than ten days nor more than sixty days, or by both such fine 
and imprisonment. 


En. Sec. 3, Ch. 61, L. 1923. 


3350.4. Mutilation or concealment hides forbidden. Every person 
who wilfully or maliciously mutilates, destroys, or conceals the. hide from 
any horse, mare, colt, mule, jack, jennet, bull, steer, cow, calf, goat, hop 
or sheep with intent to or for the purpose of removing evidence of owner- 

ship of such hide or the animal from which said hide was removed, is 
guilty of a felony, and punishable as hereinafter provided. 


En. Sec. 1, Ch. 76, L. 1923, 


3350.5. Sufficiency of pleading. In any prosecution for the violation 
of the provisions of this act, it shall not be necessary for the state to 
-allege in the complaint or information or proof, the ownership of the 

hide, or of the animal from which said hide was removed, but it shall 
be sufficient to allege in the complaint or information or proof that the 
‘owner of said hide or of the animal from which said hide was removed, 
/is unknown and not the property of the defendant. 


En. Sec. 2, Ch. 76, L. 1923. 


3350.6. Penalty. Any person or persons who violates any of the 
| provisions of this act shall be deemed guilty of a felony, and upon con- 
_viction thereof, shall be punished by imprisonment in the state prison for 

not less than one year nor more than ten years. 


En, Sec, 3, Ch. 76, L. 1923. 


3350.7. Butchers and meat peddlers defined. Every person, firm, 
‘corporation or association who, at a fixed location, slaughters or causes 
to be slaughtered neat cattle for the purpose of selling or distributing 
-any of the meat or by-products of such cattle in this state, or who at a 
fixed place of business deals in or sells dressed meats, shall for the pur- 
pose of this act be designated as a ‘‘butcher.’’ Every other person, firm, 
corporation or association who slaughters or causes to be slaughtered 
any neat cattle, or who deals in the selling of dressed meats elsewhere 
than at a fixed place of business, shall for the purpose of this act al 
deemed a ‘‘meat peddler.”’ 


En. Sec. 1, Ch. 121, L. 1927, 


3350.8. Licenses. Every butcher shall pay to the county treasurer 
of each county wherein such butcher sells or distributes any meat or by- 
products of neat cattle, an annual license of five dollars, payable in ad- 
vance in the month of January of each year. Every meat peddler shall 
pay to the county treasurer of each county wherein such peddler sells 
or distributes any meat or by-products of neat cattle, an annual license 
of one hundred dollars. This section shall not apply to the sale of meat 
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by any person, firm, corporation or association who may slaughter or cause 
to be slaughtered any neat cattle of his own raising. The moneys col- 
lected from said license fees shall be placed in the general fund of the | 
county to which they are paid. 


En. Sec, 2, Ch. 121, L, 1927. 


3350.9. Inspection and stamping of hides. All butchers and meat 
peddlers shall have the hide in its entirety with ears and tail attached | 
of each beef inspected by a livestock inspector or deputy, or by a sheriff | 
or his deputy, or by any person designated by the board of county com- 
missioners, who shall mark said hide or hides by a hole at least one 
inch square near the root of the tail, before the beef is peddled, sold | 
or offered for sale by said butcher or peddler, and, upon demand, must 
produce such hide or inspection certificate as hereinafter provided. The | 
hide shall also be stamped in at least one place on the flesh side with an 
‘indelible stamp to be provided by the county, the form of which shall be 
specified by the livestock commission, which shall correspond to the stamps © 
on the carcass. Each of the four (4) quarters so presented shall also be. 
stamped with an indelible stamp which shall correspond to the stamp 
on the hide as hereinbefore provided. Said inspector, or sheriff, or. 
authorized. inspector, shall keep a record and issue a certificate of in- 
spection on a form provided by the county, which form shall be specified 
by the livestock commission, giving the peddlers’ or butchers’ names, place 
of residence, the number of the stamp, the brand or brands on the hide or 
hides, the date of inspection, and the place where such inspection was made, 
and the officer making such inspection shall forward a copy of all in- 
spections made on or before the first day of each month to the secretary 
of the livestock commission and to the county clerk of his county, which 
said record of inspection shall be placed on file in the offices aforesaid. 
When ownership is claimed by a bill of sale, the officer making the in- 
spection shall demand and secure the original bill of sale, which shall be | 
attached to the inspector’s report submitted to the livestock commission. 
When such bills of sale cover cattle not included in the inspection, the 
inspector shall issue to the holder his receipt, describing the balance of 
the cattle covered by the original bill of sale. Whenever such hide or 
hides shall be presented for inspection to an officer as herein provided, 
the person exhibiting the same shall pay to such officer a fee of ten cents 
for each hide so exhibited, which fee shall be retained by the officer making 
such. inspection. 

Any person who kills beef or veal in good faith for his own use shall 
not be required to have such meat inspected or stamped, nor shall he be 
required to procure any license provided for in this act. 


En, Sec. 3, Ch. 121, L. 1927. 


3350.10. Certificate of inspection. Every person or persons, firm, 
corporation, or association slaughtering cattle for their own use, must 
before disposing of the hide or hides from such cattle, have the same in- 
spected by an officer authorized to make such inspections and secure a 
certificate: of inspection as hereinbefore provided for. It shall be unlaw- 
ful for any person or persons, firm, corporation or association, to sell or 
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offer for sale any hide or hides from neat cattle which have not been in- 
spected and stamped by an authorized inspector. 


En. Sec. 4, Ch. 121, L. 1927. 


3350.11. Purchase without inspection unlawful—Exception. It shall 
be unlawful for any person or persons to purchase the carcass or any 
part thereof of any beef or veal without first making an examination and 
inspection for the state or federal inspection stamp. The provisions of 
this section shall not apply to any person or persons who shall purchase 
at retail beef or veal in quantities less than one quarter of an animal. 


En. Sec. 5, Ch. 121, L. 1927. 


3350.12. Forfeiture of license when. In addition to the penalties pro- 
vided by section 7 of this act, any meat peddler, as defined by this act, 
who shall violate any of the terms of this act, shall suffer a forfeiture 
of the license required by this. act and no meat peddlers’ license shall 
again be issued to such person until the expiration of one year from the 
date of such conviction. 


En. Sec. 6, Ch. 121, L. 1927. 


3350.13. Penalty. Any person or persons who violate any of the 
_ provisions of this act, or who wilfully falsifies any of the records required 
by this act, or who wilfully falsifies any of the records required by this 
act to be kept, shall be deemed guilty of a misdemeanor, and upon con- 
viction thereof, shall be punished by a fine of not less than $100 nor more 
than $500 or by imprisonment in the county jail for a period of not less 
than thirty days nor more than six months, or by both such fine and 
imprisonment for the first offense, and for each subsequent offense shall 
be deemed guilty of a felony and punished by imprisonment in the state 
prison for not less than one year nor more than five years. 


En. Sec. 7, Ch. 121, L. 1927. 


3350.14. Exception. The provisions of this act, excepting section 
2, shall not apply to butchers operating under federal inspection. 


En, Sec. 8, Ch. 121, L. 1927. 


CHAPTER 245. 
FENCES—LEGAL FENCE—LIABILITY OF OWNERS OF TRESPASSING STOCK. 


3374. Legal fences defined. 
The provisions of this and section 3378 lLinderberg v. Howe, 67 Mont. 195, 215 


9 


have no application to animals in charge Pac. 230. 
of some person. Dorman v. Erie, 63 Cited in Schreiner v. Deep Creek Stock 
Mont. 579, 584, 208 Pac. 908. See, also, Assn., 68 Mont. 104, 110, 217 Pac. 663. 


3376.1. Certain barbed wire fences nuisance, All barbed wire and 
other wire fencing which has sagged or fallen to the ground so as to 
be ineffectual for the purpose of turning stock, and a menace to any 
person riding or walking over the same is declared to be a publie nui- 

'sance, and subject to abatement in the manner hereinafter provided. 
_ En. Sec. 1, Ch. 84, L. 1927. 
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3376.2. Notice to repair—Removal by commissioners. Upon ascer- 
taining the existence in the county of any nuisance specified in the pre- 
ceding section of this act, the board of county commissioners shall notify 
by registered mail the owner of such wire, if such owner be known to 
said board and within the state, to remove same. If such owner shall 
fail to remove said wire or to rebuild said fence within sixty days follow- 
ing receipt of said notice, the board of county commissioners shall have 
authority to remove and dispose of said wire in the manner provided by 
the next section of this act. 


En. Sec. 2, Ch. 84, L. 1927. 


3376.3. Authority of county commissioners—Disposal of fencing. If 
there be no known owner of such wire within the state, or if such owner 
be unknown to the board of county commissioners, said board shall have 
authority to collect and remove said wire at the expense of the county. 
All such wire or other fencing as in the opinion of the board of county 
commissioners can be sold at a price sufficient to cover at least the ex- 
pense of removal and sale, shall be sold by the county commissioners in 
the manner now provided by law for the sale of county property, except 
that notice of such sale need be published only once and need be given 
only ten days before such sale, 


En. Sec. 3, Ch. 84, L. 1927. 


3376.4. Disposal of proceeds sale. The proceeds of such sale shall 
be used to defray the cost of collecting and selling said wire, and the 
balance, if any, be placed by the county treasurer in a special fund, and 
shall be held by him subject to claim by any person establishing to the 
satisfaction of the board of county commissioners that he was the lawful 
owner of said wire and entitled to the remaining proceeds of such sale, 
If no person claims said money within one year of the date of sale, the 
same shall be deposited in the general fund of the county. 


En. Sec. 4, Ch. 84, L, 1927. 


3378. Liability of owners of stock for trespass. 


A lawful fence entirely surrounding 
his lands is a condition precedent to the 
right of a land owner to recover damages 
from owners of livestock trespassing 
thereon, unless the latter with knowledge 
of the private ownership of unfenced 
land, wilfully herds them thereon or 
drives them to a point so near the 


boundaries that they are certain to go 
upon and feed thereon. Schreiner vy. 
Deep Creek Stock Assn., 68 Mont. 104, 
217 Pac. 663. See, also, Dorman v. Erie, 
63 Mont. 579, 208 Pac. 908. 


For text treatment of this subject see 
vol. 2 Cal. Jur. 37. 


? 


3382. Marking. Right of action against trespassing stock. No per- 
son owning or possessing agricultural or grazing land, or patented mining 
claims lying within said national forest reserves of this state or on the publi¢ 
range lying adjoining to any said national forest reserve, the boundaries of 
which said lands are not marked as required by the provisions of this act, ~ 
shall have any claim or cause of action or right of action against the 
owner of sheep, cattle or other livestock under the charge of a herder, 
for trespass committed by such livestock upon said land, and such shall 
be the rule regardless of whether the said sheep so trespassing strayed 
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_ thereon on their own inclination and without being driven, or whether 
_ said sheep were herded or driven on said land; provided, that no person 


— 


or persons can claim exemption for trespassing under the provisions of 
this section where such person or persons shall have actual knowledge 
of the boundary lines of any lands herein referred to; but in no event 
shall damages other than nominal damages be assessed against said tres- 
pass, unless the land owner or his duly authorized agent shall within 
six months after said trespass has been committed, give said trespasser 
written notice demanding a sum certain for damages sustained by reason 
of such trespass. 


Amd. Sec. 1, Ch. 78, L. 1927, 


CHAPTER 246. 
HERD DISTRICTS, 


3385. Unlawful for stock to run at large within herd districts. 
Penalty. Any person who is the owner, or entitled to the possession 


of any horses, mules, cattle, sheep, or goats, who shall wilfully permit 
same to run at large within any herd district, shall be guilty of a mis- 
demeanor; and, upon conviction thereof, shall be punished by a fine of 


not less than one dollar, nor more than five dollars for each offense; and 


each day that each five head, or less, of such horses, mules, cattle, sheep, 
/ or goats, are wilfully permitted to run at large shall constitute a separate 


offense. 

Any person, who is the owner, or entitled to the possession of any 
bull over one (1) year of age who shall wilfully permit same to run 
at large within any herd district shall be guilty of a misdemeanor; and, 
upon conviction thereof, shall be punished by a fine of not less than 
ten ($10) dollars, nor more than fifty ($50) dollars for each offense; and 

each day that such bull be permitted to run at large shall constitute a 


_ separate offense. 


Amd. Sec. 1, Ch. 45, L. 1925. 


CHAPTER 247. 
ANIMALS RUNNING AT LARGE. 
3396 to 3400 inclusive. Relating to stud horses and jackasses run- 
ning at large. 
Rep. Sec. 7, Ch. 63, L. 1925. 


3400.1. Running at large certain animals prohibited. It shall be un- 
lawful for any owner, or person having the management or control, of any 


stallion, ridgeling, unaltered male mule, or jackass, over the age of one 


year, to permit or suffer such animal to run at large on the open range. 
The term ‘‘open range’’ means all lands in the state of Montana not 
inclosed by a legal fence; the term “‘open range’’ includes all highways 
outside of private inclosures and used by the public whether or not the 


game have been formally dedicated to the public. 


En, Sec. 1, Ch. 63, L. 1925. 
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3400.2. Public nuisance. Any such animal so running at large shall — 
be, and it is hereby declared to be, a public nuisance, which, in addition 
to the means and proceedings prescribed by this act for its abatement 
and removal, may be abated and removed by the means and proceedings 
now, or hereafter to be, provided by law for the abatement or removal of 
public nuisances, 


En. Sec. 2, Ch. 63, L. 1925. 


3400.3. Procedure for taking up and disposal of animals. Any 
person may take up and secure any such animal found running at large 
on the open range. After taking it up he shall, without unnecessary delay, 
post at the United States postoffice or as near as may be to the place — 
where the animal was taken up, a notice truly dated and subscribed by 
him, or his agent, to the effect that the animal, describing it by marks 
and brands (if any), color, and sex, was taken up on the day named 
while it was running at large on the open range in the county (naming 
the county) and that unless claimed and removed within five days next 
after the date of the posting the animal will be castrated at the ex- 
pense of the owner thereof. Should the owner, or the person having 
management or control, of such animal be known to the person who took 
the animal up, personal service of such notice upon the owner or person 
having management or control of the animal shall be the equivalent to 
the posting, provided, the notice if personally served may state that 
unless the animal is claimed and removed within two days next after 
the date of the notice served personally, the animal will be castrated at 
the expense of the owner thereof. 

If such animal so taken up be not claimed and removed within said 
five days or said two days, as the case may be, it may lawfully be cas- 
trated in the usual manner and doing no more harm than is necessary. 
The expense of castration shall be paid by the owner. If such animal 
be claimed within the time herein prescribed, the claimant shall pay to 
the person who took the animal up, the reasonable expense of the keep- 
ing and feed thereof since it was taken up, and also the sum of five 
dollars for the taking up and giving of the notice aforementioned; upon 
making such payments the claimant shall immediately remove an take 
away said animal. :; 


En. Sec. 3, Ch. 63, L. 1925. a 

3400.4. Animals may be killed when—Notice to owner. If any sul 
animal so running at large cannot, by reasonable effort, be captured, — 
taken up, or corralled, it may Nene be killed unless the owner, or per- 7 , 
son having the management or control of it shall take the puirant off the 
open range and restrain it from running at large thereon within ten days , 
next after the giving of notice as hereinafter provided. The notice shall — 
be signed by one or more taxpayers of the vicinity of the range whereon 
such animal be at large, and be substantially as follows: 
“‘To whom it may concern: 


or jackass, as the case may es is yivine at large on the open = 
(identify the range by general description) im ................ oon 
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County, Montana. Unless said- animal be removed therefrom and re- 
strained from running at large on open range, within ten days next after 
the date of this notice, it will be killed. 

(Date) 


(Signature or Signatures.) ’’ 
The notice shall be posted at the postoffice nearest the place where 
the animal was last seen on the range, and like notices in two other of 
the most public places in the vicinity of said range, and like notice shall 
at once be mailed to the owner or person having management or control 
of the animal, if his name and address be known. 


En, Sec. 4, Ch. 63, L. 1925. 


3400.5. No limitation on right to kill animals when. This act is not 

- intended, and it shall not be interpreted or understood, to limit or deny 

‘the right now existing to destroy or kill any such animal to prevent in- © 

jury by it to any person or property. 
_ En. Sec. 5, Ch. 63, L. 1925. 


3400.6. Effect partial invalidity act. If any provision of this act, 
‘or the application thereof to any person or circumstances, be held in- 
valid or inoperative, the remainder of the act, and the application of 
such provision to other persons and circumstances, shall not be affected 
thereby. 
En. Sec. 6, Ch. 63, L. 1925. 


3403. Regulation running at large of bulls. It shall be unlawful for 
any person or persons, firm, company, or corporation to turn upon, or 
allow to run at large on the public highways, open range, or national 
forest reserve within the state of Montana any bull other than a pure- 
bred bull of a recognized beef type; and no bull shall be turned upon, or 
allowed to run at large upon any such public highways, open range or , 
“national forest reserve between January Ist and July Ist of each and 
every year. 

Amd. Sec. 1, Ch. 53, L. 1925. 


CHAPTER 248. 
BOUNTIES FOR KILLING WILD ANIMALS. 


3407. Bounties for wolves, coyotes and mountain lions, 
Rep. Sec. 5, Ch. 73, L. 1923. 


3407.1. Bounties on wolves, coyotes, and mountain lions. There 
shall be paid from the bounty funds of the state for the killing of wild 
animals inimical to the stock industry or to game, the following bounties, 
where such animals are killed between April first and July first inclusive: 
for each grown wolf, fifteen dollars; for each grown coyote or for each 
coyote pup or wolf pup, two Apllara: for each mountain lion, bmenyy 
dollars. 
En. Sec. 1, Ch. 109, L. 1925. 
For text treatment of this subject see vol. 4 Cal. Jur. 451. 
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3407.2. Claimant shall exhibit skin: Any person killing any of the 
aforesaid animals, except mountain lions, to obtain bounty thereon, shall, 
within thirty days of the date of the killing, exhibit the entire skin or 
skins of the said animal or animals, including the entire head with ears, 


the tail, and all four (4) paws to the bounty inspector nearest to the 


locality in which the animal or animals were killed, and shall, at the 
same time file with the bounty inspector, as hereinafter provided, an 
affidavit setting forth that he killed the animal or animals from which 
the skin or skins were taken; that the same was killed nearer to, or if 
more than one hide is presented, that the greater number were killed 
nearer to the residence of the said bounty inspector to which the same 
was presented, than to any other bounty inspector, and also state the 
county or counties in which said animals were killed; and every bounty 


inspector appointed under the provisions of this act shall be empowered — 


to administer oaths to any and all persons making any affidavit as afore- 
said; provided, however, that any person killing any mountain lion, to 
obtain bounty thereon, shall present the same to a bounty inspector as 


provided in this section for wolves and coyotes, except that in addition — 
to the requirements of this section the skins of mountain lions shall — 


also contain the entire skin of the lower jaw, which shall be severed by 


the bounty inspector and thereafter treated in the same manner as scalps | 


of wolves and coyotes herein provided. 
En. Sec. 2, Ch, 109, L. 1925. 


3407.3. Sheriff and deputies to act as bounty inspectors—Claim for 


bounties. It shall be the duty of the sheriff of any county in this state, | 


and of all under-sheriffs and deputy sheriffs located at the county seat, 
but not elsewhere, to receive and examine all skins and pelts presented 
for bounty within their respective counties; the said sheriff shall receive 


ten cents for each skin examined, said amount to be paid by the owner 


of the skin. Each sheriff, under-sheriff, and deputy sheriff, to prevent 


| 


fraud, shall minutely examine each skin presented, and should such | 


examination disclose that the scalp and ears with the skin from the 


entire head of such animal or animals have not been severed, punched, 


patched, or in any manner marked, he shall, there in the presence of the | 


person presenting such skin, mark such skin by severing the skin from 
the head, including the ears, and then redeliver the skin or skins to the 
person presenting the same, and shall require the following affidavit 
from the claimant: 


Bounty Claim. 


State of Montana 
County tor i wah dahl. Sake te thd ae 


Affidavit of Claimant. 


SOE ae ee. 1 A SD , whose postoffice address ig ............c0000 > 
being first duly sworn, Heviosea and says: That he killed or édtinedt tb 4 


killed the animal ........ from which the skin ........ now here pre- | 
sented Ls see licens be eee , the sheriff or deputy sheriff in and for | 
the. said county of |. tr. safe deem Hae ee , was taken; that such an animal i 


i 
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was killed within the bounds of the eommtyron ZIIVF PES, POG2, OF OF 
_ within the thirty days last past, and that the same or the greater number 
of them were killed nearer to the residence of said sheriff or deputy 
sheriff than to the residence of any other sheriff; that his claim is made 
j)for bounty pursuant to law for ........ Coe 8 andere 7s 698. 
Sa ) actually killed or caused to be killed by affiant aforesaid; 
and that all blanks in this affidavit have been filled out by the affiant 
in his own handwriting, or that because of affiant’s inability to write, 
meen planks’ were filled’ out’ by 22. eee , a person other than 
\the sheriff or deputy sheriff, at the request of said affiant; and that such 
' person so acting for affiant, in filling out the blanks has signed his name 
hereto at the affiant’s request, below the name of the affiant, for the 
\ purpose of identification of this affidavit, as by law required. 


Subscribed and sworn to before me this ..... om bdayiel Rus dusyiawe ‘ 
22:.:. 
MES, FEL BOP TTS OMeTIL OU, OTe 4", te Cotte 
eee art acura tw Montana. 


_ And shall require affidavits from two resident taxpayers residing in 
‘the vicinity in which such animal or animals were killed, setting forth 
'that they are resident taxpayers on livestock, giving their postoffice ad- 
idresses and stating that they are personally acquainted with the person 
‘presenting the skin or skins, and to their knowledge, information, and 
‘belief, said person did kill or cause to be killed the animal or animals 
from which the skin or skins were taken within thirty days preceding 
ithe offering of such skin for a bounty to the sheriff, under-sheriff, or 
deputy sheriff to which the same is presented; and he shall at the same 
time make out and deliver to said person a certificate addressed to the 
county clerk of his county, and immediately deliver to said county clerk 
a duplicate thereof, showing the date, number, and kind of skins so 
‘marked for severing, and the name of the person presenting the same; 
valso the fact of the filing of the affidavits of taxpayers heretofore re- 
‘quired and the examination made as required, and said certificate shall 
‘be duly signed by him in his official capacity; provided, that when any 
doubt shall exist as to the kind of skin or skins presented, whether wolf 
‘or coyote, the certificate shall be issued for the lesser bounty; and each 
sheriff shall keep a record in a bound book of all the skins so marked 
‘and severed, showing the date, number, and kinds and the names of 
the persons presenting the same, which book shall be a book of official 
record. Neither the sheriff, under-sheriff, nor deputy sheriff shall per- 
form any duties under the provisions of this act except at the county 
seat. 

_ Wilfully making a false certificate or affidavit in any material por- 
tion thereof by any taxpayer as herein provided shall be a felony, punish- 
able the same as a crime of perjury. The sheriff shall, not later than the 
fifteenth of each month, render to the county clerk and recorder a re- 
‘port setting forth the names of the persons presenting skins, with the 
‘number of the certificate, the kind and number of the skins so presented, 
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as to each and every certificate which he has issued during said month. 
The county clerk shall, upon the receipt of each said certificate, file the 
same in the order in which they are received, and safely keep them until 
the arrival of the skin or skins mentioned in such certificate; and upon 
the receipt of said skin or skins he shall eall to his assistance either 


the county treasurer or in his absence, the clerk of the district court, — 


who, being present, shall both, in order to prevent fraud, minutely examine 
each scalp; and should such examination disclose that the scalps, as hereto- 
before [heretofore] specified, of such animal or animals, agree with the 
number and kind of scalps or lower jaw of mountain lion mentioned in 
the said certificate, the county clerk shall thereupon, in the presence of 
said treasurer or clerk of the district court, destroy said scalps, by fire; 
and said county clerk shall then make out and deliver to the person 
named in said certificate a second certificate showing the statement of the 
facts as contained in the eertificate to the sheriff, under-sheriff, or 
deputy sheriff, with the additional statement of the examination so made 
by him, and that he found said scalps to agree with the number and 
kind mentioned in the certificate of said sheriff, under-sheriff, or deputy 
sheriff, and so stated there in said certificate. In no case should a 
bounty certificate be issued by the county clerk for more scalps than 
are actually received and counted by him; and the county clerk shall 


receive for each scalp, or mountain lion lower jaw, accounted for by — 


him, the sum of five cents, to be paid quarterly by the state treasurer 
out of the bounty fund. The county clerk shall keep a record, in a 
bound book of all certificates so received and issued, showing the date 
and description of the number and kind of hides, and the names of the 
persons presenting the same, which book shall be an official record. 
County clerks are required to send a report and statement to the live- 
stock commission on or before the twentieth of each month. 


En. Sec. 3, Ch. 109, L. 1925. 


3407.4. Bounty claims and certificates to be filed with livestock 
commission. All bounty claims and certificates issued by the county 
clerks and recorders of the several counties of this state under the provi- 
sions of section 3 of this act shall be filed in the office of the livestock 
commission and registered in a book provided for that purpose. 


En, Sec. 4, Ch. 109, L. 1925. 


3407.5. Investigation and indorsement of bounty claims and certifi- 
cates—Notice of disapproval. It shall be the duty of the livestock com- 
mission to examine into and investigate every such bounty claim and 
certificate filed with such commission, and in making such examination 


and investigation, the commission may require the holder of any such. 


certificate or claim to furnish the commission with such additional evi- 
dence or proof with reference thereto as the commission may deem neces- 
sary and proper, and such evidence may be either oral or documentary 
as required by the commission. The livestock commission shall, after 
making such examination and investigation, indorse on such certificate 
or claim its approval or disapproval thereof, and if the same or any 
part thereof be disapproved, such indorsement shall state the reasons 
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for such disapproval. If any such certificate or claim be disapproved 
by the commission, either in whole or in part, the commission shall imme- 
diately notify the holder thereof of the action of the commission and of 
the reasons therefor, and the date when said certificate or claim will be 
presented to the state board of examiners for its action thereon. 


En. Sec. 5, Ch. 109, L. 1925. 


3407.6. Delivery of claims and certificates to board of examiners. 
The livestock commission shall, after such examination and investigation 
has been completed and the proper indorsement has been made on such 
certificate or claim, deliver the same to the state board of examiners 
for allowance or disallowance. 


En. Sec. 6, Ch. 109, L. 1925. 


3407.7. Indorsement by board of examiners—Warrants. If the state 
board of examiners approve and allow any such certificate or claim, they 
must indorse thereon over their signatures, ‘‘Approved for the sum of 
Ey hk sys ek os os dollars’’ and transmit the same to the office of the 
state auditor, and the auditor must draw his warrant on the state 
bounty fund for the amount so approved or allowed, in favor of the 
claimant, or his assigns, in the order in which the same is approved. 


En, Sec. 7, Ch. 109, L. 1925, 


3407.8. Application of surplus funds. If, at the end of any bounty 
paying season, there shall be a surplus in the state bounty fund, such 
surplus may be used to hire salaried hunters and trappers to hunt and 
trap predatory animals and to purchase and supply poison to be used 
for a poison campaign on predatory animals. 

All furs, skins and specimens, taken by hunters or trappers, whose 
salaries may be paid in whole or in part out of the fund herein created, 
shall be sold by the livestock commission, and the proceeds from such 
sales shall be credited to the bounty fund, the same to be used in the 
further carrying out of the provisions of this act, provided that any 
specimens so taken may be presented, free of charge to any state museum 
or institution. 

En. Sec. 8, Ch. 109, L. 1925. 


3407.9. Perjury and forgery—Penalty. Any person who shall falsely 
make, alter, forge, or counterfeit any of said certificates or orders shall 
be deemed guilty of forgery, and any person who shall falsely swear to 
any affidavit provided for by this act, or procure the same to. be .done 


_by another, with the intent of obtaining any one of said certificates or 


orders, shall be deemed guilty of perjury, and any person convicted of 
any of the offenses declared in this section shall be punished by im- 
prisonment in the state prison for a term of not less than one year nor 
more than ten years. 

En. Sec. 9, Ch. 109, L. 1925. 


3407.10. Bounty fund—Tax levy. There is hereby ereated a fund;'to 
be known as the ‘‘bounty fund.’’ The tax commission, or‘ the depart: 
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ment of state whose duty it is to fix tax levies, shall annually prescribe — 
the levy recommended by the livestock commission to be made against 
livestock of all classes, for the purpose of paying for the destruction of 
wild animals killed within the state, which tax in any one year shall 
not exceed one and one-half (114) mills on a dollar upon the assessed 
valuation of such livestock, and such moneys so received shall be used 
and applied only to the payment of claims for the destruction of wild 
animals and to the administration of the provisions of this act, approved 
by the livestock commission, and the moneys received for the taxes so 
levied shall be transmitted annually with other taxes for state purposes 
to the state treasurer by the county treasurer of each county, and when 
received by the state treasurer shall be placed to the credit of the 
bounty fund, and such moneys shall thereafter be paid out on claims 
approved as aforesaid, duly and regularly presented to the state board of 
examiners, in accordance with the law governing the payment of claims 
allowed by said board, and all moneys in said fund are hereby appro- 
priated for such purposes. 

En. Sec. 10, Ch. 109, L. 1925. 


3407.11. Penalty for fraudulent claims. Any person or persons who 
shall patch up any skin or scalp, or who shall present any punched or 
patched skin or scalp, or who shall bring in any skin or skins from other 
states or territory, with the intent to obtain the bounty on the same 
fraudulently, or any officer who shall sign any certificate herein pro- 
vided for without first counting the skins and examining the same to 
determine the kind of skins, and to see that the skin from the scalp or 
head is properly severed and preserved as hereinbefore provided or shall 
evade or violate any provision of any law of the state of Montana relative 
to bounties or bounty claims, shall be deemed guilty of a misdemeanor, 
and on conviction thereof, shall be punished by a fine not exceeding 
one thousand dollars, or by imprisonment in the county jail not exceed- 
ing one year, or by both such fine, and imprisonment, and that two-thirds 
of the fine, if the same be collected, or can be collected, shall be given 
to the informer, and the balance be converted into the state bounty 
fund. . 

En. Sec. 11, Ch. 109, L. 1925. 


8408 to 3413, inclusive. 

3415 to 3417, inclusive. 

Relating to bounties on wild animals. 
Rep. Sec. 5, Ch. 73, L. 1923. 


3417.1. Wild animals defined. For the purpose of this act the term 
‘wild animal’’ shall include wolf, wolverine, coyote, mountain lion, 
lynx, bobeat, and any other animal causing depredations upon livestock. 


En. Sec. 1, Ch. 73, L. 1923. 


3417.2. Livestock commission to supervise destruction. The destruc- 
tion of wild animals shall be conducted under the supervision of the 
livestock commission, which shall make rules and regulations respecting 
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_the same and arrange for the carrying out of the provisions of this act, 
and said commission is hereby authorized to co-operate with the author- 
ized representatives of the United States Biological Survey for the sys- 
tematic destruction of said wild animals by hunting, trapping and poison- 
_ing operations. Further to increase the destruction of wild animals, the 
livestock commission may also enter into co-operative agreement with 
state departments, counties, associations, corporations and individuals. 


En. Sec. 2, Ch. 73, L. 1923. 


3417.3. Skins, how disposed of. All furs, skins and specimens, taken 
by hunters or trappers, whose salaries may be paid in whole or in part 
out of the fund herein created, shall be sold by the livestock commission, 
-and the proceeds from such sales shall be credited to the bounty fund, 
the same to be used in the further carrying out of the provisions of this 
-act, provided that any specimens so taken may be presented, free of 
charge to any state museum or institution. 


En, Sec. 3, Ch. 73, L. 1923, 


CHAPTER 252. 
REGULATION OF COAL-MINING INDUSTRY. 


3469, 3470, 3471. Relating to examination of applicants for coal 
/mine foreman. 
Rep, Sec. 1, Ch. 142, L. 1923. 


_ 8477. Compensation of examining board. 
Rep. Sec. 1, Ch. 142, L. 1923. 


3504. Cross-cuts and brattices for ventilation. Cross-cuts between 
the entries, except where the same are within the confines of shaft bottom 
pillars, or are hereafter provided for, shall be made not exceeding sixty 
'(60) feet apart, unless sufficient brattice is used to keep the air current 
‘up to the entry face, in which case they shall not exceed one hundred 
/ (100) feet apart. Where entries or rooms are being driven by entry 
driving machines, or any other mechanical loading device, or where 
local mechanical methods of ventilation are installed to furnish air to 
the workmen at the face, cross-cuts may be driven at not exceeding 
three hundred (300) feet apart, provided that brattice, tubing or some 
other device is used sufficient to give at the face twice the amount of air 
-per man and animal provided for in section 3501, Revised Codes of 
Montana of 1921, and to clear said face of powder smoke before the. 
men are required to return to work therein. In mines or sections of a 
mine where no local mechanical methods of ventilation are installed, 
when there is a solid block on one side of a room, cross-cuts shall be 
made between such room and the adjacent room not to exceed sixty 
(60) feet apart; where there is a breast or group of rooms, a cross-cut 
shall be made on one side or the other of each room, except the room 
adjoining said block, not to exceed fifty (50) feet from the outside 
‘corner of the cross-cut to the nearest corner of the entrance of the 
‘room, and on the opposite side of the same room a cross-cut shall be 
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made not to exceed ninety (90) feet from the outside corner of the 
cross-cut to the nearest corner of the entrance of the room, and there- 
after cross-cuts shall be made not to exceed eighty (80) feet apart on 
each side of the room. The required air current shall be conducted to 
the cross-cut nearest the face of each entry or room. . 
Brattices between permanent inlet and outlet airways shall hereafter 
be constructed in a substantial manner of brick, blocks, masonry, con- 
erete, or nonperishable material. Rooms must not be worked in advance 
of the ventilating current. 
Amd. Sec. 1, Ch. 28, L. 1927. 


3524. System of blasting. A workman who is about to explode a 
blast with a squib shall not shorten the match, saturate it with oil, or 
ignite it except at the extreme end. He shall see that all persons are 
out of danger from probable effects of such shots,‘ and shall take meas- 
ures to prevent anyone from approaching by shouting ‘‘Fire’’ imme 
diately before lighting the fuse or squib. * 

When firing shots in close proximity to other workmen on rib or 
in cross-cut driven for air or other purposes, he or they, firimg such 
shots, shall notify in person or by signals the workmen in adjoining 
rooms or other place or entry. 

When a squib is used and a shot misses fire, no person shall return 
until five minutes shall have elapsed. When a fuse is used and a shot 
misses fire, no person shall return until one hour for each foot of fuse 
used shall have elapsed. When it is necessary to tamp dynamite, 
nothing but a wooden tamper shall be used. 

No hole shall be drilled to a greater depth than the cut or shearing, 
neither shall fine coal, coal dust, or any combustible material be used for 
tamping any hole. 

No workman shall put off any blast in any mine known as a “fol 
lowing shot.’’ 

At all coal mines where the coal is loaded by hand by indi vig 
miners or loaders the firing of shots shall be restricted to a specifie 
time at the end of each shift, except that in entries, slants and room 
necks, when necessary, one snubbing shot may be fired in each at the 
middle of the shift. No miner shall fire a shot until the time appointed 
for him to do so, and then only in such rotation as designated by the 
proper authority. After each blast he shall exercise great care in ex- 
amining the roof and coal and shall secure them safely before beginning 
to load coal. Where shooting is done by shift work the same precaution 
shall be used by some person or persons designated by the operator. 

In any coal mine, or any section of a coal’ mine, where the coal is 
loaded out by any mechanical means, conveyor, power shovel, entry 
driving machine, seraper loader or other loading device, or where new 
methods of mining are being developed that require shooting more than 
once per shift, the firing of shots may take place at any’ time during 
the shift, when necessary, after proper inspection by. competent men as 
may be ‘designated by the operator, provided that’ efficient means are 
employed to carry the powder smoke as directly and as quickly as pos- 
sible to the return airway ‘and also that the workmen are not requ 
to work in a smoky atmosphere. 
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| When draw slate is over the coal, the miner shall not go underneath 

the draw slate until it is made safe from falling by securely posting it, 
and he shall not remove the posts until the coal is removed and he is 
ready to take down the draw slate. He shall not place in the gob or 
refuse pile any fine coal or coal dust but shall load same into cars. 
When more than one shot is to be fired at the same time with fuse, in 
the same working place, different lengths of fuse shall be used so as to 

prevent any possibility of the shots going off simultaneously. 

Amd. Sec. 1, Ch. 27, L. 1927. 


CHAPTER 252A. 
REGULATION OF SALE OF COAL. 


3546.1. Coal dealers to accurately invoice coal. Any person, firm 
or corporation engaged in mining, producing or shipping of coal within 
the state of Montana, shall accurately bill and invoice the same, plainly 
indicating on all bills or invoices therefor the place where the same was 
/mined, the person, firm or corporation by whom the same was mined 
and the trade name or mark, if any, thereof. 


En. Sec. 1, Ch. 104, L. 1927. 


3546.2. Dealers’, requirements. Any person, firm or corporation 
wholesaling, jobbing, exchanging, offering for sale, or selling at retail, 
any coal within the state of Montana shall accurately bill and invoice 
‘the same to the person, firm or corporation purchasing or receiving the 
same and shall plainly indicate on all statements, bills or invoices, 
therefor, the name of the coal, the name of the person, firm or corpora- 
tion producing the same, the place where mined and the trade name 
or trademark, if any, thereof. 


En. Sec. 2, Ch. 104, L. 1927. 


3546.3. Full weight and kind of coal. In the sales of coal within 
\ the state of Montana, the seller must give to the purchaser full weight 
at the rate of two thousand (2,000) pounds per ton, and no person, firm 
or corporation shall deliver to any customer any coal in substitution for 
the kind, brand or character of coal ordered by the customer except 
/upon the express written order, direction or approval of the purchaser. 


En. Sec. 3, Ch. 104, L, 1927. 


3546.4. Copies of invoices to be kept for inspection. Any person, 
firm, or corporation, mining, shipping, or producing coal, and all persons, 
firms or corporations wholesaling, jobbing, exchanging, offering for sale 
or selling at retail any coal within the state of Montana, shall keep 
within the state of Montana, a true, accurate and complete copy of all 
the original statements, bills and invoices of all coal produced, shipped, 
marketed, exchanged or sold for at least one (1) year; and all papers, 
records and files of any person, firm or corporation transporting, produc- 
ing, shipping, exchanging or selling any coal within the state of Montana 
shall, at all times, be open to inspection by the attorney general, the 
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county attorneys and the state sealer of weights and measures for the 


purposes of enforcing this act. 
En, Sec. 4, Ch. 104, L. 1927. 


3546.5. Penalty. Every person, firm or corporation violating any 
of the provisions of this act shall be deemed guilty of a misdemeanor, 
and upon conviction shall be punished by a fine of not less than twenty- 
five dollars ($25), nor more than five hundred dollars ($500), or by 


imprisonment in the county jail for not more than ninety (90) days, or 


by both such fine and imprisonment. Any person, firm or corporation 
convicted of a second violation of any of the provisions of this act shall 
be punished as above provided, and the license of any retail coal dealer 
shall, thereby, be automatically revoked, and it shall be unlawful for 
any person, firm or corporation, so convicted, thereafter to engage in said 
retail business, either directly or indirectly, for a period of six (6) 
months next after such second conviction. | 


En. Sec. 5, Ch. 104, L. 1927. 


3546.6. Enforcement of act. It shall be the duty of the state 
sealer of weights and measures to enforce the provisions of this act and 
the duty of the attorney general and the county attorneys of the counties 
of the state to prosecute all cases arising under the provisions hereof. 


En. Sec. 6, Ch. 104, L. 1927. 
CHAPTER 253. 
REGULATION OF PRODUCTION OF OIL AND GAS, 


3547. Incasing of oil and gas wells. 
Rep. Sec. 5, Ch. 56, L. 1925. 


3547.1. Promulgation rules governing production oil and gas. For 


the purpose of conserving the natural resources of the state and to 
prevent waste thereof through negligent methods of operation, the board 
of railroad commissioners of the state of Montana shall prescribe and 
enforce rules and regulations governing the drilling, casing, and aban- 


donment of oil and gas wells and the waste of oil and gas therefrom upon 


all lands in the state of Montana excepting public lands subject to the 


act of congress approved February 25, 1920 (Public 146). The rules 


and regulations so prescribed shall be those from time to time adopted 
by the bureau of mines or by the secretary of the interior of the United 
States pursuant to said act of congress, governing methods of operations 
of operators upon lands embraced within permits or leases issued under 
the provisions of said act of congress, and it shall be the duty of all 


persons and corporations drilling or operating oil or gas wells upon 


patented or state land to comply with the said rules and regulations, to 


file with the board of railroad commissioners of the state of Montana, all 


logs of wells and other reports required thereby, and to case, control 
and plug all wells as therein prescribed. 


When the rules and regulations aforesaid are duly adopted by and 


promulgated by said board of railroad commissioners, the same shall be 


and all amendments and supplements thereto, made in the first instance 
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by the said bureau of mines, and thereafter adopted by and promulgated 
‘by the said board of railroad commissioners, shall be the rules and regu- 
lations of and by the authority of the state of Montana; acting through 
‘said board of railway commissioners. 

| En. Sec. 1, Ch. 56, L. 1925. 


3547.2. Railroad commissioners to administer act. The board of 
railroad commissioners may, from time to time, request the aid and as- 
‘sistance of a qualified representative of the bureau of mines of the 
United States to supervise the abandonment of wells or the extinguish- 
ment of fires, and it may, from time to time request the field superinten- 
dent of any company or any operator, operating in the same field to aid 
‘m the supervision of the abandonment of wells or the extinguishment of 
fires and in taking effective measures properly to accomplish said pur- 
poses, but no such persons shall receive from the state of Montana any 
compensation , for or on account of such services. This act shall be 
administered by said board of railroad commissioners by and through 
‘its engineer or engineers, and its inspector or inspectors, without any cost 
and expense to the state of Montana in addition to the regular biennial 
appropriation made for said board and its ex-officio commissions, 


En. Sec. 2, Ch. 56, L. 1925. 


3547.3. Penalties. Any person or corporation violating the provi- 
‘sions of this act, or rules and regulations prescribed pursuant hereto, 
or the lawful orders of the board of railroad commissioners under said 
rules and regulations shall, upon conviction be fined not more than five 
hundred dollars or imprisoned not more than six months. 


En, Sec. 3, Ch. 56, L. 1925. 


3547.4. Oil and gas wells not public utilities. That nothing herein 
‘contained shall in any manner be construed as constituting or attempting 
to constitute oil or gas wells as a public utility or utilities. 

‘En. Sec. 4, Ch. 56, L. 1925. 


3548. Filling and plugging of wells to be abandoned. 
Rep. Sec. 5, Ch. 56, L. 1925. 


3550. Wasteful use of natural gas prohibited. 


Sections 3550-3552, prohibiting the use | purposes or domestic purposes, are uncon- 
or consumption of natural gas from _ stitutional as depriving the owner of his 
a natural gas well in such manner as to property without due process of law. 
‘prevent the heat therein contained from Gas Products Co. v. Rankin, 63 Mont. 
being utilized for other manufacturing 372, 24 A. L. R. 294, 207 Pac, 993, 


3553. Owners abandoned oil wells to file statements. 


3554. Penalty for violation of act. 
Rep. Sec. 5, Ch. 56, L. 1925. 
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CHAPTER 254. 


THE DEPARTMENT OF AGRICULTURE— REGULATION OF FARMING AND 
DAIRYING—TESTING SCALES AND REGULATION OF WAREHOUSEMEN. 


3566.1. Requiring the registration of all colonies of honey-bees. 
Every person, firm or corporation in the state of Montana who shall 
possess or own therein one or more colonies of honey-bees, or one or 
more hives containing honeycombs or brood combs, but no bees, whether 
or not such combs contain honey or brood, shall on or before the first day 
of April of each year, or thereafter within ten days after coming into 
possession or ownership of such colonies of bees or beehives with combs, 
but without bees, or within ten days after changing the location thereof, 
register the same in the office of the commissioner of agriculture at 
Helena and obtain a registration certificate, which shall entitle him to 
own, possess or control colonies of bees for the calendar year then 
current or remainder thereof, at the location or locations named in the 
registration certificate. Application for such registration of colonies of 
honey-bees shall be made to the commissioner of agriculture upon blanks 
prepared by him for this purpose, which shall be distributed by him to 
those applying for them throughout the state. Such blanks shall contain 
a statement of the name, place of residence and place of business of 
the owner and applicant, together with the number of colonies of bees 
or beehives containing combs but no bees, to be registered and their 
location or locations in the state, defining such location by lot and block 
if within the corporate limit of a city or by section, or sectional division 
to the nearest quarter-section, and township and range, and stating also 
the name of owner, renter or occupant of the land whereupon such 
colonies or hives are located. 


En. Sec. 1, Ch. 181, L. 1925. . 


3566.2. Requiring the posting of registration certificates. Every 
person, firm or corporation in the state of Montana who shall possess or 
own one or more colonies of bees of one or more beehives containing 
honeycombs or brood combs, but no bees, whether or not such combs' 
contain honey or brood, shall be and hereby is required to post in a con- 
spicuous place at or near the location of his colonies of honey-bees or 
beehives, a copy of the registration certificate provided for.in section 1 
of this act, duly signed by the commissioner of agriculture or his au- 
thorized deputy. Every person, firm or corporation in the state of 
Montana who shall possess or own therein more than one beeyard or 
location where colonies or beehives are kept, shall post in a conspicuous 
place a duly signed registration certificate in each and every such bee- 
yard or location. 


En. Sec. 2, Ch. 181, L. 1925. 


3566.3. Providing for a registration fee. The state commissioner of 
agriculture, either himself or through his deputy, is authorized and re- 
quired to collect a registration fee in accordance with the following 
schedule of fees for the total number of colonies owned or possessed 
by each person, firm or corporation in the state of Montana: 
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1 to 10 colonies of bees........... ae Rahoeias wale Jes SNE00 
ely Reyer HCOLORMES vrkidere Syaey diaskila Dobie ear le laiekel olson ewitlataratg 2.50 
PertoncOVsaolondieg hy viinagniy. tees hi clin wee cease oka es 5.00 

Rr IntO GOO COLGHIOR hb. Waiihe iese ea sc. Whose Bak 7.50 
Beit, AO, COlOviaes Gee Mee eae cae ka aN lo aun Si 10.00 
Bm COLOUIOS CHOON WALCO! sick dials’ s, «bys ayia catary asi S, Sead aialel aie a 1 15.00 


En. Sec. 3, Ch. 181, L. 1925. 


3066.4. Authorizing the expenditure of funds arising from registra- 
tion fees. All registration fees collected under the provisions of this 
act shall be transmitted by the commissioner of agriculture to the state 
treasurer, but shall constitute a special fund to be known as the ‘‘state 
bee keepers fund’’ that may be drawn upon from time to time by the 
“state commissioner of agriculture to defray the expenses of the en- 
forcement of the state laws of Montana -concerning the business of bee 
keeping and especially section 3566 of the Revised Codes of Montana of 
1921. The fund accruing from registration fees and made available for 
the enforcement of laws concerning the business of bee keeping in 
Montana shall be all of the money which the secretary of agriculture, or 
his deputies, shall spend for the enforcement of this act. 

En. Sec. 4, Ch. 181, L. 1925. 


3566.5. Providing penalties for violation of this act. Any. person, 
firm or corporation failing, neglecting or refusing to register his bees 
or beehives containing combs, with or without bees, whether or not such 
combs contain honey or brood, shall be deemed guilty of a misdemeanor 
and punished by a fine of not to exceed twenty-five ($25) dollars for 
the first offense and fifty ($50) dollars for any later offense. 

En. Sec. 5, Ch. 181, L. 1925. 


x 


3568. Division of farming and dairying—Powers and duties. The 
department of agriculture, labor and industry through the division of 
farming and dairying shall have general regulation of the industry of 
dairying in the state of Montana save and except the sanitary inspec- 
tion of dairies, milk plants, condensed milk factories, and powdered 
milk factories. The regulation and sanitary inspection of all creameries, 
butter and cheese factories, ice-cream factories and cream receiving 
Stations, shall be the duty of the state department of agriculture, labor 
and industry. The sanitary inspection of dairies, milk plants, condensed 
milk factories and powdered milk factories, shall be administered by the 
state livestock sanitary board. 

Regulation of standards. It shall be the.duty of the department of 
agriculture, labor and industry to enforce the laws regulating the stand- 
ards of all dairy products, except whole milk, skimmed milk, condensed 
or evaporated milk and powdered milk, whether made from whole milk 
or skimmed milk. The regulation of the standards of whole milk, 

_ skimmed milk, evaporated or condensed milk, and powdered milk as men- 
tioned herewith, shall be the duty of the livestock sanitary board. For 
the purpose of this act, the following definitions shall be adopted. 

Butter is the clean, nonrancid product made by gathering in any 

manner the fat of fresh ripened milk or cream into a mass, which also 
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contains a small portion of the other milk constituents, with or without 


salt, and contains not less than eighty per cent (80%) of milk fat and 
not more than fifteen per cent (15%) water. Butter may also contain 
added coloring matter. 


Renovated butter or process butter is the product made by melting 


butter and reworking, without the addition or use of chemicals, or any 
substance except whole milk, cream or salt, and contains not more than 
sixteen (16%) per cent of water and at least eighty (80%) per cent 
of milk fat. 


Cheese is the sound, solid, and ripened product made from milk or 
cream by coagulating the casein thereof with rennet or lactic acid, with or 
without the addition of ripened ferments and seasoning and contains, in 
the water-free substance, not less than fifty (50%) per cent of milk 
fat. Cheese may also contain added coloring matter. 


Skimmed milk cheese is the sound, solid, and ripened product made — 


from skim milk by coagulating the casein thereof with rennet or lactic 
acid, with or without the addition of ripening ferments and seasoning. 

(a) Ice-cream is a frozen product made from pure cream and sugar, 
with or without a natural flavoring and pure gelatine and contains not 
less than ten (10%) per cent of milk fat. 

(b) Fruit ice-cream is a frozen product made from cream, sugar, 
and sound, clean, mature fruits, and contains not less than nine (9%) 
per cent of milk fat. 


(c) Nut ice-cream is a frozen product made from cream, sugar and 
sound, nonrancid nuts and contains not less than nine (9%) per cent 
of milk fat. } 

(d) All iee-ereams shall contain not less than thirty-three per cent 
(33%) of total solids and shall not contain to exceed one per cent (1%) 
of gelatine. 


Samples of dairy products, tests and payment for same. It shall be 
the duty of the department of agriculture, labor and industry, to provide 
suitable means for the taking of samples of dairy products and of all 
imitations thereof suspected of being made or sold in violation of the 
law, and to analyze or test the same and the commissioner of agriculture 
may require the state chemist to test and analyze said samples. When 
samples of dairy products are taken in accordance with any of the 
provisions of the laws of Montana the agent taking the same, must pay, 
or offer to pay for them at their full value. If payment is accepted, 
the agent must obtain a receipt from the person or persons from whom 
the samples are obtained. The records of such samples and their analy- 
sis and test, when identified as to the samples by the oath of the 
officer taking the same, and verified as to the sample by the oath of the 
officer taking the same, and verified as to the analysis or test, by the 


oath of such chemist making the same, shall be prima facie evidence of — 


the facts therein set forth, when offered in evidence in any prosecution 
or action at law or in equity for violation of the provisions of this act, 


or any rule, regulation or order of said department of agriculture, labor : 


and industry made in pursuance to this act. 
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Compilation of statistics and extension work. It shall be the duty of 


the department of agriculture, labor and industry to compile and publish 


statistics concerning all phases of the dairy industry in the state, and to 
encourage and advertise said industry in every possible manner; to 
carry on a campaign of education in conjunction with the extension 
work of the College of Agriculture and Mechanic Arts of Montana 
for the purpose of encouraging interest in the dairy industry and of 
furnishing scientific and practical information concerning same. 

Amd. Sec. 7, Ch. 35, L. 1923. 


3569. Registry of location of dairy product factories. It shall be 
the duty of every cheese factory, creamery, butter factory, skimming sta- 
tion or cream buying station in the state, where milk or cream is pur- 


chased or contributed by three or more persons for the purpose of manu- 


facture into butter, cheese, cottage cheese or ice-cream, or for shipment 


to any place or places where said milk or cream may be made into the 
‘dairy products named herewith, to register the location of such cheese 


factory, creamery, butter factory, skimming station or cream buying 
station, and the name of its owner or manager, with the commissioner 
of agriculture on or before the first day of April of each year. Before 
the organization of any new factory, notice shall be given at once to 
said commissioner of agriculture. 


Licensing of creameries. It shall be unlawful for any person, firm 
or corporation to conduct any creamery, milk or cream receiving station, 
butter factory, cheese factory, or ice-cream factory, without first secur- 
ing a license from the state department of agriculture, labor and in- 
dustry to operate the same. Such license shall expire on the last day 


of December of the current year in which it is issued; provided, however, 


that said license may be revoked by the commissioner of agriculture 
whenever the holder thereof shall fail to comply with the laws of the state 
of Montana or to conduct such establishment in an orderly or sanitary 
manner. It is further provided that all licenses which have been issued 
by the livestock sanitary board to creameries, milk or cream receiving 


stations, butter factories, cheese factories or ice-cream factories, shall 


bel 


remain in full force and effect for the full period for which they were 
issued, unless revoked by the commissioner of agriculture, labor and 
industry for failure to comply with the laws of the state of Montana, 
or to conduct their business in a sanitary or orderly manner. 


License fees. The following schedule of license fees shall be charged 
for all licenses issued by the department of agriculture, labor and in- 
dustry under the provisions of this act. 

Cream buying and shipping stations $5. 

Creameries and cheese factories making less than 100,000 lbs. $5. 

Those making more than 100,000 and less than 200,000 lbs. $10. 

Those making more than 200,000 and less than 300,000 lbs. $15. 

Those making more than 300,000 and less than 400,000 lbs. $20. 

Those making more than 400,000 and less than 500,000 lbs. $25. 

Those making more than 500,000 and less than 600,000 lbs. $30. 

Those making more than 600,000 and less than 700,000 lbs. $35. 

Those making more than 700,000 and less than 800,000 lbs. $40. 
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Those making more than 800,000 and less than 900,000 lbs. $45. 

Those making more than 900,000 lbs. $50. 

Ice-cream factories making less than 10,000 gallons $5. 

Those making 10,000 gallons and less than 20,000 gallons $10. 

Those making 20,000 gallons and less than 30,000 gallons $15. 

Those making 30,000 gallons and less than 40,000 gallons $20. 

Those making 40,000 gallons or over $25. 

For the purpose of this act, the following definitions shall be adopted: 

A creamery shall be defined as a place where the milk or cream 
furnished by three or more persons, selling the same independently of 
each other, is used for manufacture into butter for commercial purposes. 

A cheese factory shall be defined as a place where milk furnished by 
three or more persons, each selling the same independently of the others, 
is made into cheese for commercial purposes. 

An ice-cream factory shall be defined as any place where ice-cream 
is made for sale, where the minimum output is two hundred gallons per 
annum, or where it is made for thirty days or more in each year. 


\ 


Reports of factories. It shall likewise be the duty of each and all 


of the establishments in this section named, to render to the commissioner 
of agriculture, within the first three days after the last day of each 
quarterly period, a full report of the amount of butter, cheese, ice-cream, 
or other dairy products handled or manufactured during the preceding 
three months. The first quarter of any year shall begin with the first 
day of the year. 

Amd, Sec. 8, Ch. 35, L. 1923. 

[See note to the following section.] 


3569.1. License of cream buying and collecting stations. Hereafter 
all milk or cream buying or collecting stations shall pay an annual license 
fee of five dollars ($5) for all stations handling less than fifteen hun- 
dred (1,500) pounds of butter fat per month; ten dollars ($10) for all 


stations handling fifteen hundred (1,500) pounds and less than three 
thousand (3,000) pounds; fifteen dollars ($15) per month for all stations — 


handling three thousand (3,000) pounds and less than six thousand 
(6,000) pounds; twenty dollars ($20) for all stations handling six thousand 
(6,000) pounds and over. 

En. Sec. 1, Ch. 142, L. 1927. 

[Nots.—The title of the above chapter states that it amends section 3569, Revised 
Codes of 1921, as amended by chapter 35, L. 1923. The body of the act, however, 


contains no reference to the above section and it is doubtful whether this section 
does more than to amend by implication the schedule of license fees contained in 


section 3569. ] 


3569.2. Regulation of rooms—Boilers. The room in which any milk 
or cream buying or collection station shall hereafter be operated in this 
state shall contain floor space large enough for all equipment in said 
station, including cooling tank of sufficient size to hold all cream bought 
or collected at such station on each day. 

All such stations collecting more than fifteen hundred (1,500) pounds 
of butter fat per month shall be equipped with a steam boiler large 


enough to furnish sufficient steam to thoroughly sterilize milk and cream — 
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cans. No stove or heating apparatus other than a steam boiler shall 
be permitted to be used for the purpose of heating water with which to 
cleanse utensils used in a cream station collecting more than fifteen 
hundred (1,500) pounds of butter fat per month, providing the provisions 
of this section shall not apply to forwarding stations in which no testing 
for butter fat is made. 
En. Sec. 2, Ch, 142, L. 1927. 


3569.3. Penalty. Any person, firm or corporation violating any of 
the provisions of this act shall be deemed guilty of a misdemeanor and 
upon conviction shall be punished by a fine of not less than twenty-five 
dollars ($25) and not more than one hundred dollars ($100) or im- 
prisonment in the county jail for not to exceed six months or by both 
mich fine and imprisonment. 


En. Sec. 3, Ch. 142, L. 1927. 


3570. Babcock test adopted. The Babcock test is hereby adopted 
as the official dairy test for use in the state of Montana. 

Examination to operate the test. Any person operating the Babcock 
test in any creamery or cheese factory, or other place where milk or 
cream is bought and paid for on the basis of its fat content, shall be 
required to pass such examination as the commissioner of agriculture 
shall prescribe, upon successful completion of which examination he shall 
receive a certificate signed by said commissioner, or his authorized agent, 
stating his competency to operate said test. 

Fee for certificate. A fee of two dollars shall be paid to the com- 
missioner by the applicant for said certificate. Said money shall be 
turned in by said commissioner to the state treasurer for the use and 
benefit of the general fund of the state. 

Method of conducting Babcock test. The following is the method 
which shall be adopted as the standard for the operation of the Babcock 
test for the state of Montana and shall be used by persons, firms, or 
corporations paying for milk or cream on the basis of the butter fat 
content of such commodity or commodities. 

Testing milk. The milk from which the sample to be tested is taken 
shall be thoroughly mixed by pouring from one vessel to another, three 
times and by stirring with an instrument suitably for the purpose. The 
sample to be tested shall consist of eighteen grams by weight, or seven- 
teen and six-tenths cubic centimeters, as measured in a standard pipette. 
The standard strength of the acid used for all testing of milk or cream 
shall be indicated by the specific gravity, which shall be not less than one 
and eighty-two hundredths, nor more than one and eighty-three hun- 
dredths, as determined by a standard hydrometer. After properly mix- 
ing the sample of milk and acid, in the test bottle, centrifuging shall be 
for periods of five minutes, two minutes, and one minute. After the first 
period of centrifuging, water shall be added, sufficient to fill the test 
bottle up to the base of the neck and after the second centrifuging, water ° 
shall be added sufficient to raise the fat in the neck of the test bottle to 
near the top of the graduation. The water used to fill the test bottles 
shall be at a temperature of one hundred and forty degrees Fahrenheit 
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or more. After the last period of centrifuging, the test bottles shall be 
immersed in a bath prepared for the purpose, which shall consist of 
water at not less than one hundred and thirty-five degrees nor more than 
one hundred and forty degrees Fahrenheit, and they shall remain im- 
mersed for at least ten minutes and the temperature of the bath shall 
be kept between the temperatures before named for the full period of 
immersion. The test shall be read immediately after the test bottles are 


taken from the bath. Dividers shall be used to determine the length of 


the fat column in the neck of the test bottles. 
The reading shall be from the bottom of the lower meniscus to the 
top of the upper meniscus of the fat column. 


Testing cream. The method of testing cream shall be the same as 


for milk, except that all samples of cream tested shall be eighteen grams 
by weight, and the reading of the fat column in the neck of the test 
bottle shall be from the bottom of the lower meniscus to the bottom 
of the upper meniscus. If glymol is used to destroy the upper meniscus, 
the reading shall be from the bottom of the lower meniscus to the bottom 
of the glymol on the top of the fat column. 

Alternate method of testing cream. If the operator prefers, he may 
use the alternate method of testing cream, hereinafter described. Before 
taking the samples of cream for testing, the whole body of cream shall 


be thoroughly mixed, as by the preceding method. All samples of cream — 


taken for testing shall be homogenous samples of the whole body of cream 
from which they are taken and shall be eighteen grams by weight. 
After properly mixing the acid and sample of cream to be tested, the 
test bottle shall be filled to the base of the neck with water at a tempera- 
ture of not less than one hundred and eighty degrees Fahrenheit, placed 
immediately in the testing machine and centrifuged for not less than 
five minutes. The test bottle shall then be filled to near the top of the 
graduation with water, at one hundred and eighty degrees Fahrenheit, 
replaced in the machine and centrifuged for two minutes or more. The 
water bath shall then be used and the reading made in the same way 
as in the preceding method. A standard thermometer shall be used for 
determining temperatures in making the Babcock test. 

Use of test bottles. All test bottles, pipettes and other glassware 
used in connection with the Babcock test, where the fat forms a basis 
for the payment of the product, shall be handled and calibrated by the 
commissioner of agriculture or his deputies, as often as the commissioner 
may prescribe, such testing or calibrating to be done on the premises 
where such glassware is used. All bottles used for the purpose of mak- 
ing the Babcock test shall be standard bottles, and shall be designated 
as such by the word ‘‘standard’’ stamped thereon. All glassware found 


to be not standard in capacity shall be seized and destroyed by the com- 


missioner of agriculture or his authorized agent. 

False determination of test. No owner, manager, agent or employee 
of a cheese factory, creamery, or other place where the fat content of 
milk or cream is determined. by test, shall falsely manipulate or under- 
read or over-read the Babcock test or any other contrivance used for 
determining the quality of milk or cream or make any false determina- 
tion of the said Babcock test or other test. 
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Regulation of cream stations. Any person, firm or corporation, who 
shall operate a buying or collecting station, where milk or cream is 
bought or collected for the purpose of shipment to some other place, 
or to be sold or transferred to any creamery or any other manufacturing 
plant for the purpose of being made into butter or other dairy products, 
shall first secure a license from the state department of agriculture, labor 
and industry to operate such station. Upon and after the first day of 
May, 1923, all stations within the state of Montana where cream or milk 
is bought, or collected, for shipment or sale, shall have the following 
requirements: 


Location of station. The location shall be on well drained ground 
at least fifty feet from any outside contaminating influence. If within 
a building where any other business is conducted, it shall be separated 
from the other rooms of the building by a tight wall or walls, and if 
there is an opening for passage between the room used as the station 
and the rest of the building, there shall be two doors, one at each end 
of a vestibule or entry which shall be at least six feet in length. The 
doors shall be of wood, or wood and glass, and sufficient to keep all odors 
or dust from entering the station from any other part of the building. 
No station for the purpose of purchasing, storing or handling milk or 
cream shall be situated inside of, nor within fifty feet of any blacksmith- 
shop, garage, grain elevator, livery-stable, or. any other building, corral, 
hog-pen, or other place which can be denominated a contaminating in- 
fluence; nor shall any oil, gasoline or any other liquid or substance of a 
contaminating nature, be kept within fifty feet of such station. The room 
used shall not be used for any purpose other than a milk or cream 
receiving station and shall at no time contain anything except the milk 
or cream received there, the cans or other receptacles in which it is 
shipped, and such furniture and equipment as may be necessary to 
efficiently conduct the business of such station. No gasoline engine shall 
be used or kept inside the room where the milk or cream is stored or 


kept. The engine or boiler shall be kept in a room partitioned off 


from the room where the milk or cream is kept or stored. A sanitary 
sink or tank with suitable drain shall be provided, in whieh to wash cans 
and other utensils used in conducting the business of the station; and 
a waste jar in which to empty the contents of the test bottles after 
the testing has been completed shall also be used. Dogs, cats, or other 
pet animals, shall not be permitted to enter the room where the milk 
or cream is stored, and pieces of screen secured by hoops, or other 
devices, shall be used on the top of the cans containing milk or cream 
while in storage, to prevent mice, insects or dirt from falling in. The 


floor of the room where the milk or cream is kept or stored shall be 


of cement or concrete, with a drain which shall be connected with a 
sewer, or with a pipe which shall convey the waste water underground 
to a point not less than fifty feet from the station. It shall be provided 
with windows containing at least twenty square feet of glass for each 
one hundred square feet of floor space. Between May first and No- 
vember first, of each year, screen doors shall be provided and in use 
on all outside doorways, and during that time, screens shall be on all 
windows in the room. There shall be provided a cooling tank, large 
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enough to hold all of the cream or milk received or stored, and in 
which there shall be at all times an amount of .cold running water, or — 
ice water, sufficient to thoroughly cool all milk or eream stored there. 
There shall be provided a steam boiler large enough to furnish sufficient 
steam to thoroughly sterilize cans, or a stove or other heating plant 
equipped with a tank, the minimum capacity of which shall be ten ~ 
gallons, to supply sufficient boiling water to thoroughly scald the same; 
and all cans in which milk or cream is received, shall be thoroughly 
washed in clean water with a sterilizing or cleansing powder added, and 
either sterilized with live steam or scalded with boiling water before 
being returned to the patron. A rack shall be provided on which cans 
not immediately returned to the patron, shall be inverted for the purpose 
of drying and airing, after being sterilized by steaming and scalding. 


Unsanitary places where dairy products are manufactured or kept. 
Acting upon the report of an inspector employed by the state department 
of agriculture, labor and industry, the commissioner of agriculture, or 
his authorized agent, may order any creamery, cheese factory, or cream 
station found to be not kept in a sanitary condition, to be closed; and 
it shall be closed forthwith and kept closed until such time as an 
inspector employed by the state department of agriculture, labor and 
industry shall report that the sanitary conditions of such creamery, 
cheese factory, or cream station, are satisfactory. Any person or persons 
operating any creamery, cheese factory, or cream station, before receiv- 
ing notice from the commissioner of agriculture or his authorized agent — 
to open the same, shall be deemed guilty of a misdemeanor and shall 

be punished by a fine of not less than twenty-five dollars, nor more than 
two hundred and fifty dollars, or by imprisonment in the county jail 
for not less than ten days, nor more than thirty days, or by both such 
fine and imprisonment. In addition to such fine and imprisonment, any 
person or persons operating any creamery, cheese factory or cream sta- 
tion after receiving notice from the commissioner of agriculture, or his 
authorized agent, to close the same and before receiving notice from 
the commissioner of agriculture, or his authorized agent, permitting 
opening of the same, shall pay an additional fine of twenty-five dollars 
for each day such creamery, cheese factory or cream station is illegally 
operated. The commissioner of agriculture or any of his authorized 
agents shall have the right to enter any creamery, factory, building, 
store, receiving station, railroad depot, express office or other place 
where dairy products, or substitutes therefor, are manufactured, sold 
or kept in-storage or while in transit from one place to another, for 
the purpose of inspection of such dairy products or substitutes for the 
same, to obtain samples of the same for testing or analysis. It is ex- 
pressly provided that such products shall include all butter, cheese, ice- 
cream and other dairy products, all substitutes for dairy products and 
all substances made in imitation of the same, except whole milk, skimmed 
milk, evaporated or condensed milk or powdered milk, or any product 
of which the word ‘‘milk’’ either alone or in connection with any other 
word or words is used to designate the same, or any liquid or substances 
made or sold or offered for sale as a substitute for, or made in imitation 


of the same. 
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Interference with officer in performance of his duties. Whosoever 
shall refuse to allow the inspection herein provided for, or shall in any 
way hinder or obstruct the officers of the state department of agricul- 
ture, labor and industry in the proper performance of their duties as 
described in the provisions of this act, shall be deemed guilty of a mis- 
demeanor and shall be punished by a fine of not less than twenty-five 
dollars, nor more than one hundred dollars or by imprisonment in the 
county jail for not less than ten days, nor more than thirty days, or ‘by 
both such fine and imprisonment. 

Amd. Sec. 9, Ch. 35, L. 1923. 


3570.1. Revocation license Babcock tester. That the commissioner 
of agriculture, labor and industry is hereby authorized and empowered 


-to revoke the license of any person licensed to make a Babcock test 


of milk or cream under the laws of the state of Montana, who shall fail 
to fully comply with the provisions of said law or with any of the rules 
and regulations of the department of agriculture, labor and industry 
relating to said Babcock test. 

En. Sec. 1, Ch. 165, L. 1925. 


3570.2. Regulation sampling of milk and cream. All persons, firms 
or corporations in the state of Montana purchasing milk or cream for 
manufacture, sale or shipment, and paying for the same on the basis of 
the butter fat contained therein, as determined by the Babcock test, shall 
take or cause to be taken in such places where the said milk or cream 
is purchased or tested, a representative sample of all such milk or cream, 


and if any be left on hand after a shipment is made, a representative 


sample of this shall likewise be taken. Such sample shall be not less 
than two ounces avoirdupois in weight and shall be immediately trans- 
ferred to a clean and dry sample jar and properly sealed to prevent 
evaporation and the escape of any of the contents thereof. - All samples 
of milk or cream so taken shall be plainly marked or labeled and such 
mark or label shall be entered upon the records of the purchaser to 
correspond with the name of the person, or persons, from whom such 
purchase was made, together with the weight of the milk or cream, if any, 
which is left on hand after shipment is made. Said samples shall then 
be protected from extremes of heat and cold and held until 5 P. M. 
of the following day, except that all such samples taken on a day pre- 
ceding a holiday shall be held until 5 P. M. of the next day following 
such holiday. During the period above mentioned that said samples are 
held, they shall: be opened only in the presence of the commissioner of 
agriculture, labor and industry or his authorized agent. 
En, Sec. 1, Ch. 166, L. 1925. 


3571. Standard measure for dairy products. The standard measure 


of capacity for milk shall be the gallon containing two hundred thirty-one 


“= 


cubie inches, the half gallon shall contain one hundred fifteen and five- 
tenths cubic inches, and the quart one-fourth as much as the gallon, and 
the pint one-half as much as the quart. 

Standard butter measure. The standard measure for the sale of 
butter and cheese in the state of Montana shall be sixteen ounces 
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(avoirdupois weight) to the pound, when wrapped or put in container, 
exclusive of the wrapper or container. Where weight and measure are 
stated in pounds or ounces, they shall be exclusive of the wrapper or 
other container, and each pound shall contain sixteen ounces, each ounce 
four hundred and thirty-seven and one-half grains. All packages of 
butter weighing less than sixteen ounces avoirdupois, shall be of a net 
weight which is a binary submultiple of sixteen ounces, which is eight 
ounces, four ounces, or two ounces. Any person, persons, firm or cor- 
poration, selling or offering for sale, any article of dairy products as a 
pound, or any multiple thereof, the net weight of which is less than 
sixteen ounces, or the proper multiple thereof, to represent the number of 
pounds sold or offering [offered] for sale, shall be guilty of a misdemeanor ; 
provided, a reasonable variance be permitted, and that tolerance shall be 
established by rules and regulations made by the commissioner of agri- 
culture, in accordance with the provisions of this act. 


Maker’s name on package containing butter. That butter sold in the 
state of Montana whether manufactured on a farm or in a creamery, 
must have the maker’s name clearly written or printed in a conspicuous 
place on the outside of the package in which it is sold, and upon each 
pound package of butter so sold or offered for sale the words ‘‘net weight 
sixteen ounces’’ or ‘‘net weight one pound’’ shall appear. 


Amd. Sec. 10, Ch. 35, L. 1923. 


3572.1. Cleansing of milk containers required. Every company, 
firm, corporation or person delivering milk, cream or ice-cream to any 
other company, firm, corporation or person, in cans or other vessels, shall 
have such cans or vessels at all times free from any deleterious sub- 
stance, filth or rust, and in a clean and wholesome condition for con- 
taining such milk, cream or ice-cream. Every company, firm, corporation 
or person receiving milk, cream or ice-cream at the place of final destina- 
tion in cans or vessels which are to be returned to the sender or seller, 
shall cause such cans or vessels to be thoroughly cleansed and imme- 
diately returned after being emptied. The term ‘‘final destination’’ as 
used in this act: shall include both the final consignee of any milk, cream 
or ice-cream, and also any receiving station or other agent or handler by 
whom such milk, cream or ice-cream is transferred from the original 
containers thereof. 


En. Sec. 1, Ch. 153, L. 1925. ’ 


3572.2. Penalty. Any person violating any of the provisions of this 
act shall be deemed guilty of a misdemeanor and be punished by a fine 
of not less than $10 (ten dollars), nor more than $50 (fifty dollars). 

En. Sec. 2, Ch, 153, L. 1925. 


3572.3. Processes of pasteurization. The process of pasteurization as 
applied to milk, skim milk, cream and other milk products, is hereby 
defined to be a process for the elimination therefrom of organisms harm- 
ful to human beings, which process shall consist of one of three following 
methods. 


414 


“Ch. 254] “Faring and DAimvine’ ReGuntion, [3572.4-3572.6 


1. Uniformly heating such milk, skim milk or cream, as the case 
may be, and holding the same at a minimum temperature of one hundred 


forty-five (145) degrees Fahrenheit for a period of not less than thirty 


minutes or more than one hour. 


2. Heating such milk, skim milk or cream, and holding the same at 
a Minimum temperature of one hundred seventy (170) degrees Fahrenheit, 
for a period of not less than ten minutes. 

3. The flash method which consists of heating such milk, skim milk 


or cream to a temperature of at least one hundred eighty-five (155) 


degrees Fahrenheit. 
En. Sec. 1, Ch. 136, L. 1927, 


3572.4. Pasteurization of milk and cream required. That within 


the state of Montana, all milk or cream used in a creamery for the pur- 
pose of being made into butter for sale or other commercial purposes, 


shall be pasteurized by one of the three methods required in this act. 
A creamery shall be defined as a place where the milk or cream from 


_ three or more herds of cows, owned and kept independently of one an- 
_ other, is used for making into butter for sale or other commercial purposes. 


En. Sec. 2, Ch. 136, L. 1927. 


3572.5. Milk or cream used in manufacture ice-cream to be pas- 
teurized. That within the state of Montana all milk or cream used in 
the manufacture of ice-cream made for sale, shall be pasteurized before 
being made into such ice-cream and all butter used in the manufacture 


of ice-cream made for sale, shall be made from pasteurized materials. 
~The method of pasteurization employed shall be one of the three methods 


required in this act. 
It is provided, however, that ice-cream may be made without pasteuri- 
zation and sold, when all milk or cream used in its manufacture is from 


cows that have been tuberculin tested within one (1) year preceding the 
date of such manufacture and found to be non-reacting, and when all 
_ other requirements of the laws of the state of Montana have been com- 


plied with. That in each and all places, within the state of Montana, 


where ice-cream is sold, and the provisions of this act have been com- 


plied with, a notice issued under the authority of the division of farming 


and dairying of the state department of agriculture, labor and industry 
and countersigned by the chief of said division of farming and dairying, 


shall be posted in a conspicuous place, informing the public that the 
ice-cream sold or offered for sale there is made from pasteurized ma- 


terials, or from milk or cream from tuberculin tested and non-reacting 


| 


—- 


cows, as the case may be. 
En. Sec. 3, Ch. 136, L. 1927. 


3572.6. Regulation of apparatus. All apparatus used for the pasteuri- 
zation of milk, skim milk, or cream shall be kept in strictly clean and 


sanitary condition and every pasteurizing plant shall be equipped with 


sufficient recording thermometer devices to accurately record the tem- 
perature to which, and the length of time for which the pasteurized 


product has been heated. All recording thermometer devices used in 
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the pasteurization of any milk, skim milk or cream must be approved by 
and at all times subject to the approval of the department of agriculture, 
labor and industry of the state of Montana. Any person, firm, or corpora- 
tion using pasteurizing apparatus within the state of Montana shall 
date, preserve and keep on file for a period of not less than two 
months after the same are made, all records made by such thermometer, 
or in lieu of such preservation may deliver such records to any public 
officer authorized by law or ordinance to receive same, and said records 
shall, at all times, be open to the inspection of said department of 
agriculture, labor and industry, state board of health, livestock sanitary 
board, and of all other state, county and municipal officers charged with 
the enforcement of laws and ordinances respecting dairy products or 
the public health. 
En. Sec. 4, Ch. 136, L. 1927. 


3572.7. Penalty for misuse pasteurization label. It shall be un- 
lawful for any person, firm, or corporation by himself or itself, or by his 
or its servant, agent or employee, to sell, offer for sale, or exchange, 
or have in his or its possession for sale or exchange, any milk, skim 
milk, cream, butter or ice-cream, in any container or package, marked, 
Inhaled or in any other way designating the contents thereof as ‘padi 
teurized,’’ unless the same has been treated by such a process of pas- 
teurization as is required by the laws of the state of Montana, or have 
been made from pasteurized materials. 

En. Sec. 5, Ch. 136, L..1927. 


3572.8. Penalty for violation act. Any person, firm or corporation 
who either directly or indirectly, or by his or its servant, agent or em- 
ployee, shall violate any of the provisions of this act, shall be deemed 
guilty of a misdemeanor and shall be punished by a fine of not less than 


twenty-five dollars ($25), nor more than two hundred dollars ($200), 
or by imprisonment in the county jail for not less than ten (10) days, — 


nor more than sixty (60) days, or by both such fine and imprisonment. 
En. Sec. 6, Ch. 136, L. 1927. 


3574. Definition of terms. The term ‘‘public warehouse’’ includes 
any elevator, mill, warehouse, or structure in which grain is received 
from the public for storage, shipment or handling, whenever such grain 
is carried or intended to be carried to or from such warehouse, elevator, 
mill or structure by common carrier. The term ‘‘public watelotsenatm 
shall be held to mean and include every person, association, firm and 
corporation owning, controlling or operating any public warehouse in 
which grain is stored or handled in such a manner that the grain of 
various owners is mixed together, and the identity of the different lots or 
parcels is not preserved. 

The term ‘‘grain dealer’’ shall be held to mean and include every 
person, firm, association and corporation owning, controlling or operating 
a warehouse, other than a public warehouse, and engaged in the business 
of buying grain for shipment or milling in carlowd lots. 

The term ‘‘track buyer’’ shall mean and include every person, firm, 
association and corporation who engages in the business of buying graidl 

416 


a 


aa 


; } 5 ron 
’ ? > RIT S52 


Uh. 254] Gram STANDARDS AND’ MarKeETING. [3575-3575.3 


for shipment or milling in carload lots, and who does not own, control, 
or operate a warehouse or public warehouse. 

The terms ‘‘agent,’’ ‘‘broker,’’ and ‘‘commission man’’ shall mean 
and include every person, association, firm and corporation who engages 
in the business of negotiating sales or contracts for grain or of making 
sales or purchases for a commission. 

En. Sec. 1, Ch. 41, L. 1923. 


NoTe.—While the above act does not expressly repeal section 3574, Revised Codes 
of 1921, it is apparent that it was intended to take the place of that section. 


3575. Testing of scales—Fee. 
Rep. Sec. 8, Ch. 124, L. 1927. 


3575.1. Tester of scales—Employment and duties. The commis- 
sioner of agriculture shall employ an expert tester of scales, known as 
the state scale expert, whose duties it shall be under such rules and regu- 
lations as the commissioner may prescribe to test all scales within this 
state whereon grain is weighed at elevators and public warehouses; also 
to test all wagon scales, track scales, beet scales, stock scales, wool 
scales, coal scales and truck scales within the state of Montana once 
each year whereon coal, grain, sugar-beets and other farm commodities 
are weighed for the public. The state scale expert and each deputy shall 
give a bond to the state of Montana in the sum of one thousand dollars 
($1,000) conditioned upon the faithful performance of his duties. It 
shall be the duty of the state scale expert and his deputies to enforce 
the provisions of this act and they shall have full police power to enter 
or go into or upon, with or without formal warrant, any place, building 
or premises, for the purpose of making proper test, as required by this 
act. The commissioner of agriculture shall make such rules and regula- 
tions as he may deem necessary to carry out the provisions of this act. 


En. Sec. 1, Ch. 124, L. 1927. 


3575.2. Fees. There shall be collected by the state scale expert and 
his deputies from each person, firm, copartnership or corporation, for 
each track scale tested, the sum of ten dollars ($10) and for each 
shipping scale with a capacity of forty thousand (40,000) pounds, and 
over, ten dollars ($10); for each wagon ‘scale, truck scale, coal scale, 
dump scale, shipping scale, beet scale, wool scale and stock scale, five 
dollars ($5); and for each dormant platform seale, three dollars ($3) ; 
and for each portable scale, grain tester and other small scales used for 
weighing or testing grain in grain elevators or warehouses, one dollar ($1). 


En. Sec. 2, Ch. 124, L. 1927. 


3575.3. Expenses how paid. All bills and accounts of expense in- 
curred by the state scale expert and his deputies shall be presented to 
the board of examiners and allowed by said board in the same manner 
as provided for other claims contracted for and in behalf of the state 
of Montana. And to expedite the handling of the work in the field there 


shall be set aside a contingent revolving fund of two thousand dollars 
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($2,000) out of which the expenses of the field men shall be paid each 
week, together with other emergency cash claims. 


En. Sec. 3, Ch. 124, L. 1927. 


3575.4. Certificate of test. A suitable certificate shall be prepared 


by the state scale expert to be affixed to all weighing devices tested - 
under the terms of this act. Said certificate shall bear the signature of © 


the state scale expert or his deputy doing the work and shall indicate the 
date when the test was made and whether the device was sealed or 
condemned. 


En, Sec. 4, Ch. 124, L. 1927. 


3575.5. Inspection required. No weighing device, which has not 
been tested as prescribed herein, shall hereafter be used without per- 
mission from the department of agriculture, and an inspection of each 
such weighing device shall be made at least once each year, provided, 
however, that a period of sixty (60) days after the passage of this act 
shall be allowed for the first test of all such scales and weighing devices, 
and no person shall be prosecuted for any violation of the terms of this 
act until after said sixty (60) days’ period. The department of agri- 
culture shall at the request of the owner of any weighing device subject 
to the terms of this act inspect and test such apparatus. Any person or 
persons making use of weighing devices subject to the terms of this act 
must report to the commissioner of agriculture in writing the number 
and location of said weighing device and must promptly report the 
installation of any new weighing device. No weighing device rejected 
or condemned after inspection as required by this act shall be used 
until the same has been tested and sealed as required by this act. 


En. Sec. 5, Ch. 124, L. 1927. 


3575.6. Special permission, when granted. The department of agri- 
culture may grant permission for the use of a weighing device until the 
inspection can be made (without causing too great expense), as pro- 
vided by this act. é 

En. Sec. 6, Ch. 124, L. 1927. 


3575.7. Penalty for false tests. Any state scale expert or deputy 
who shall make a false test of any scale or who shall seal the same 
without having been properly tested in accordance with the terms of 
this act, shall be guilty of a misdemeanor and punished as provided in 
section seven. The use of a weighing device covered by this act after 
same has been condemned shall be punishable as provided in section 
seven of this act. 

En. Sec. 7, Ch. 124, L. 1927. 


. 8575.8. Repealing clause—Exception. Section 3575 of the Revised 
Codes of Montana of 1921 and all acts and parts of acts in conflict 
herewith are hereby repealed, provided, however, this act shall not be 
construed as repealing any of the provisions of section 3454 of the Revised 
Codes of Montana, 1921. 
En. Sec. 8, Ch. 124, L. 1927. 
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3586. Duty of Warehousemen to Receiving Grain—Warehouse Re- 


ceipt. 


Warehouse receipts for grain stored 
‘in an elevator issued under the provisions 
of chapter 93, L. 1915 (since repealed), 
were held to constitute binding contracts 


between the bailor and bailee which 
could not be contradicted by parol tes- 
timony, in State v. Broadwater Elevator 
Co. et al., 61 Mont. 215, 201 Pac. 687. 


3588. Regulation of delivery of grain by warehousemen—Sampling. 
Upon the return of the receipt to the proper warehouseman, properly 
indorsed, and upon payment or tender of all advances and legal charges, 
erain of grade, quality and quantity equal to that placed by him in 
store, shall be delivered to the holder of such receipt within forty-eight 
hours after the facilities for receiving the same have been provided, or 
at the option of the owner, such warehouseman shall deliver such grain 
at terminal, or if mutually agreed, the equivalent market, value thereof 
on said date, less any freight and storage charges to terminal, and such 
other charges as may be allowed by the commissioner of agriculture. 

Owners of warehouse receipts surrendered for shipment shall furnish 
the warehouseman with written instructions regarding the capacity of 
cars to be ordered from the transportation company, and as to the 
manner of loading and billing shipments made in such ears as are 
furnished by the transportation company. 

The warehouseman shall load and bill all such shipments in exact 
accordance with instructions given, and shall be liable to the owner of 
the warehouse receipt so surrendered for the amount of any excess 
freight paid, or for other damages suffered by the owner of the ware- 

house receipt, resulting from the failure of the warehouseman to follow 
accurately the loading and billing instructions as given him, provided 
that the owner of said warehouse receipt shall immediately furnish to 
said warehouseman a duplicate copy of the original state weight-master’s 


eertificate of weight of said car lot shipment at terminal. 


If any dispute 


or disagreement arises between the party receiving and the party de- 
livering the grain at any public warehouse in this state as to the proper 
grade or dockage, or both, of any grain, in accordance with standards at 
terminal points, an agreed average sample of at least two quarts of said 
grain in dispute may be taken by the parties interested, and forwarded 
in a suitable container, mail or express charges prepaid, with the names 
and addresses of the parties, to the chief grain inspector, Great Falls, 
Montana, or the state grain laboratory, Bozeman, Montana, who .will, 
upon request examine said grain and adjudge what grade said sample 
is entitled to under the inspection rules and which amount of dockage 
it contains, and the findings of such inspection shall be binding upon 
hoth parties, subject to appeal as hereinafter provided. If the grain 
in question is damp, musty or otherwise out of condition, this fact with 
any other necessary information must accompany sample. 


Amd. Sec, 3, Ch, 41, L. 1923; Amd. Sec, 1, Ch. 174, L. 1925. 


1 


' | 3588A. Regulation delivery of grain by warehousemen. ; No such 


' warehouseman shall sell or otherwise dispose of, or deliver out ‘ef: store; 
except to the owner, any stored grain, except upon notice, in advance, to 
the department of agriculture, and after complying in full, with the 
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laws of the state and the regulations of the department of agriculture 
relating to the handling of stored grain. Any person, firm, association 
or corporation owning or operating more than one public warehouse in 
this state shall be permitted to make delivery of wheat from one ware- 
house in settlement of warehouse receipts issued for grain stored in 
another warehouse, when grain for storage has been presented at any 
warehouse in excess of its available storage capacity. Provided, that 
this shall not be construed as conferring upon such warehouseman a 
right to make delivery of grain of substantially lower value than that 
delivered for store, though of the same technical grade, in settlement 
of warehouse receipts; and provided. further, that such warehouseman 
shall, at all times, keep on hand in bonded warehouses grain of quality 
and quantity sufficient to settle all outstanding storage receipts. Pro- 
vided, further, that freight and other charges shall be figured on the 
basis of the point of receipt. | 
Bn. Sec. 4, Ch. 40, L. 1923. 


3588B. Storage deemed bailment—Exemption from seizure. When- 
ever any grain shall be delivered to any person, association, firm or cor- 
poration doing a grain, warehouse or grain elevator business in this 
state, and the receipt issued therefor provides for the delivery of a} 
hke amount and kind, grade and quality to the holder thereof in return, 
such delivery shall be a bailment and not a sale of the grain so delivered, 
and in no ease shall the grain so stored be liable to seizure upon process 
of any court im an action against such bailee, except action by .owners 
of such warehouse receipts to enforce the terms thereof, but such grain 
shall at all times in the event of failure or insolvency of such bailee be 
first applied exclusively to the redemption of outstanding storage ware- 
house receipts for grain so stored with such bailee, and in such event 
erain on hand in any particular warehouse or elevator shall first be ap- 
plied to the redemption and satisfaction of receipts issued by such ware- 
house. ! 

En. Sec. 4, Ch, 41, L. 1923. 


3589. Reports and bonds of warehousemen — Licenses — Penalties. 
On June 30th of each year every warehouseman shall make report, under 
oath to the commissioner of agriculture, on blanks or forms prepared by 
him, showing the total weight of each kind of grain received and shipped 
from such warehouse licensed under the laws of Montana, and also the 
amount of outstanding storage receipts on said date, and a statement 
of the amount of grain on hand to cover the same. The commissioner of 
agriculture may also require special reports from such warehouseman 
at such times as the commissioner may deem expedient. The commis- 
sioner may cause every warehouse and business thereof and the mode 
of conducting the same to be inspected by his authorized agent, whenever 
deemed proper, and the books, accounts, records, papers and proceedings 
of every such warehouseman shall at all times during business hours be 
subject to such inspection. Any person, firm, or corporation, who shall 
knowingly falsify any of its reports to the department of agriculture, or 
who shall refuse or fail to make such reports when requested to do so 
by the commissioner of agriculture or his agents, or who shall refuse 
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or resist inspection as provided in this section, shall be guilty of a mis- 


demeanor and be punished by a fine of not less than fifty ($50) dollars 
nor more than five hundred ($500) dollars. 

Each person, firm, corporation or association of persons operating 
any public warehouse or warehouses subject to the provisions of this 
act, and every track buyer, dealer, hroker, or commission man, or person 
or association of persons, merchandising in grain shall, on or before the 
first day of July of each year, give a bond with good and sufficient 
sureties to be approved by the commissioner of agriculture to the state 


of Montana, in such sum as the commissioner may require, conditioned 


upon the faithful performance of the acts and duties enjoined upon them 
by the law. 
Every person or persons, firm, copartnership, corporation, or asso- 


‘ciation of persons, operating any public warehouse or warehouses, and 


every track buyer, dealer, broker, commission man, person or association 
of persons merchandising grain in the state of Montana, shall, on or 
before the first day of July of each year, pay to the state treasurer 


of Montana, a license fee in the sum of fifteen ($15) dollars for each 


and every warehouse, elevator, or other place, owned, conducted, or 
operated by such person or persons, firm, copartnership, corporation or 
association of persons, where grain is received, stored and shipped, and 
upon the payment of such fee of fifteen ($15) dollars for each and 
every warehouse, elevator or other place, where grain is merchandized 
within the state of Montana, the commissioner of agriculture shall issue 
to such person or persons, firm, copartnership, corporation or association 
of persons, a license to engage in grain merchandising at the place 
designated within the state of Montana, for a period of one year. 
Any person, firm, association or corporation who shall engage in or 
carry on any business or occupation for which a license is required by 
this act without first having procured a license therefor, or who shall 


continue to engage in or carry on any such business or occupation after 


such license has been revoked (save only that a public warehouseman 

shall be permitted to deliver grain previously stored with him), shall 

be deemed guilty of a misdemeanor, and upon conviction thereof, shall 

be fined not less than twenty-five ($25) dollars nor more than one hun- 

dred ($100) dollars, and each and every day that such business or 

occupation is so carried on or engaged in shall be a separate offense. 
Amd. Sec. 5, Ch. 41, L. 1923. 


3589A. Insolvent warehousemen—Intervention by department. 
Whenever any warehouseman, grain dealer, track buyer, broker, agent 
or commission man is found to be in a position where he cannot, or 
where there is _a probability that he will not meet in full all storage 
obligations or ( ‘other obligations resulting from the delivery of grain,, it 
shall be the duty of the department of agriculture, through the division 
of grain standards, to intervene in the interests of the holders of ware- 
house receipts pr other evidences of delivery of grain for which payment 
has not been miade,\ and the department of agriculture shall have au- 
thority to do any and all things lawful and needful for the protection of 
the interests of the holders of warehouse receipts or other evidences of 
the delivery of grain for which payment has not been made, and when 
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examination by the department of agriculture shall disclose that for any 
reason .it is impossible for any warehouseman, grain dealer, track buyer, 
broker, agent or commission man to settle in full-for_all outstanding 
warehouse receipts or other evidences of delivery of grain for which 
payment has not been made, without having recourse upon the bond filed 


a 

. 
a 
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by said warehouseman, grain dealer, track buyer, broker, agent or com- 


mission man, it shall then be the duty of the department of agriculture 
for the use and benefit of holders of such unpaid warehouse receipts or 
other evidences of the delivery of grain for which payment has not 
been made, to demand payment of its undertaking by the surety upon the 
bond in such amount as may be necessary for full settlement _of.ware- 
house receipts jor_other-evidenees_of_deliveryofgrain for which pay- 
ment has not been made. It shall be the duty of the attorney general o 
any, county attorney of this state to represent the department of agri- 
culture in any necessary action against such bond when facts constituting 
grounds for action are laid before him by the department of agriculture. 


En. Sec. 6, Ch. 41, L. 1923; Amd. Sec. 1, Ch. 42, L. 1925. 


3592.1. License for warehouses handling agricultural seeds. That 
all persons, firms, copartnerships, corporations and associations operating — 


any public warehouse or warehouses in this state and which hold them- 
selves out to the public as receiving agricultural seeds of any kind for 
storage for the public shall, on or before the first day of July of each 
year, pay. to the state treasurer of Montana a license fee in the sum of 
fifteen dollars ($15) for each and every warehouse, elevator or other place 
owned, conducted or operated by such person or persons, firm, copartner- 
ship, corporation or association wherein agricultural seed of any kind 
is received and stored, and upon the payment of such fee of fifteen 
dollars. ($15) for each and every warehouse, elevator or other place 
where agricultural seed is received and stored within the state of Montana, 
the commissioner of agriculture shall issue to such person or persons, 
firm, copartnership, corporation or association a license to engage in the 
storing of agricultural seed at the place designated within the state of 
Montana, for a period of one year. 


En. Sec. 1, Ch. 50, L. 1927. 


3592.2. Bond. Each such person, firm, copartnership, corporation 


or association subject to the provisions of the act shall, on or before the 
first day of July of each year, give a bond with good and sufficient sure- 
ties to be approved by the commissioner of agriculture to the state of 
Montana, in such sum as the commissioner may require, conditioned upon 
the faithful performance of the acts and duties enjoined upon them by 
law. Any person, firm, association or corporation who shall commence 
the business aforesaid after the first day of July of any year shall be 
required to pay said license fee and furnish such bond before engaging 
in or carrying on any such business. 


En, Sec. 2, Ch. 50, L. 1927. 


3592.3. Penalty. Any person, firm, copartnership, corporation or 
association who shall engage in or carry on any business or occupation 
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for which a license is required by this act without first having procured 
a license therefor, or who shall continue to engage in or carry on any 
such business or occupation after such license has been revoked, shall be 
deemed guilty of a misdemeanor, and upon conviction thereof, shall be 
fined not less than twenty-five dollars ($25) nor more than one hundred 
dollars ($100), and each and every day that such business or occupation 
is so carried on or engaged in shall be a separate offense. 
En. Sec. 3, Ch. 50, L. 1927. 


3592.4. Agricultural seeds defined. The term ‘‘agricultural seeds’’ 
as used in this act shall be held to mean and include the seeds of red 
clover, white clover, alsike, alfalfa, Kentucky blue-grass, timothy, brome 
erasss orchard-grass, redtop, meadow fescue, oatgrass, rye-grass, and other 
grasses and forage plants, corn, rape, buckwheat, beans, peas, and 
registered or certified seed grains in bags. 

En. Sec. 4, Ch. 50, L. 1927. 


3592.5. Duty of warehouseman to receive seeds. Every warehouse- 
man subject to the provisions of this act shall receive for storage with- 
out discrimination of any kind so far as the capacity of his warehouse 
will permit all agricultural seeds tendered to him in the usual course of 
business in suitable conditions for storage providing, however, that he 
shall not be obliged to receive any agricultural seeds other than those 
which he holds himself out as dealing in and which he is equipped to 
handle. 
En. Sec. 5, Ch. 50, L. 1927, 


3592.6. Commissioner to prescribe rules. The commissioner of agri- 
eulture shall prescribe such rules and regulations as he may deem neces- 
sary for the safe conduct of the business referred to in this act and to 
that end may if he deems it necessary, require reports from said ware- 
houseman on blanks or forms that may be prepared by him and shall 
prescribe the form and contents of the warehouse receipt which shall 
be issued and delivered to the owner of such agricultural seeds, or his 
representative, upon the receipt of such agricultural seed. Among other 
things, said receipt shall indicate whether the agricultural seed is fancy, 
good, fair or poor. 

En. Sec. 6, Ch. 50, L. 1927. 


3592.7. Storage declared a bailment. The storage of agricultural 
seed under the terms of this act shall constitute a bailment and not a 
sale and upon the return of the warehouse receipt to the proper ware- 
houseman properly indorsed, and upon payment or tender of all ad- 
vances and legal charges the holder of such warehouse receipt shall be 
entitled to, and it shall be compulsory for the warehouseman to deliver 
to such owner and holder of the warehouse receipt, the identical agri- 
cultural seed so placed in said warchouse for storage. 

En. Sec. 7, Ch. 50, L. 1927. 


3592.8. What warehousemen excepted—Additional bond when. None 
of the provisions of this act shall be construed as requiring an additional 
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license from a public warehouseman or other person, corporation or asso- 
ciation, who is licensed to handle or store grain, but if any person, firm, 
copartnership, corporation or association holding a license to handle or 
store grain shall also choose to engage in the business of storing any 
agricultural seed for the public it shall be necessary to furnish such 
_additional bond as the commissioner of agriculture shall determine, and — 
in the storage of such agricultural seed such person, firm, copartnership, 
corporation or association shall be subject to the terms and conditions 
of this act. 


En, Sec. 8, Ch. 50, L. 1927. 


3592.9. Co-operative associations may handle seed, how. Co-operative 
associations. or co-operative corporations when licensed to handle* agri- 
cultural seeds as herein provided may reserve sufficient storage space 
to provide for the storage of such agricultural seeds that may reasonable 
[reasonably] be expected to be tendered for storage by their members be- 
fore receiving seeds for storage from nonmembers. If for any reason the — 
preceding part. of this section shall be declared invalid, then co-operative 
associations and co-operative corporations when licensed to handle agri- 
cultural seeds shall be subject to the same terms and conditions as others 
licensed to handle seeds as in the other parts of this act provided and 
the remaining parts of this act shall not be affected. 


En. Sec. 9, Ch. 50, L. 1927. 


3617.1. Horticultural revolving fund. The state treasurer and state 
auditor are hereby directed to open and maintain upon their respective 
books of accounts a fund to be known as the state horticultural revolvy- 
ing fund, in which shall be placed the following moneys, to wit: 

1. Such sums as the legislature may from time to time appropriate 
for the use of said fund. . 

2. All moneys collected by either the commissioner of agriculture 
or by the county treasurer under the authority of section 3617 of the 
Revised Codes of Montana of 1921, where the expense incurred was paid 
by warrants drawn on the said state horticultural revolving fund. 

3. All moneys in said fund at the time of the passage and approval 
of this act. 

4. All moneys heretofore expended from said fund, which shall be 
hereafter returned thereto. 

Such fund shall be maintained as a revolving fund for the use of 
the division of horticulture of the department of agriculture, labor and 
industry, out of which shall be paid such claims as may be approved by 
the commissioner of agriculture and the board of examiners for labor 
and for other expenses incurred for the removal of infected trees. 


En. Sec. 1, Ch. 144, L. 1925; Amd. Sec. 1, Ch. 51, L. 1927. 


3645. Department of agriculture revolving appropriation account— 
Earnings state fair. All fees and earnings of the department of agri-— 
culture, labor and industry and its divisions and activities from whatso- 
ever source they may be derived, except the income and earnings of the — 
Montana state fair, and all contributions which may be received from | 
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public or private bounty, are hereby annually and perpetually appro- 
priated for the use of said department of agriculture, labor and industry. 


All moneys received by the department of agriculture, labor and industry 
in the administration of all laws and the management of the institutions 


under its control, belonging to or for the use of the state, shall be 


deposited with the state treasurer on the tenth and twenty-fifth days of 


each month without deduction of any sort on account of salaries, fees, 


costs, charges, or expenses, or otherwise, and shall be eredited to the 
general fund of the state of Montana. All fees and earnings of the 


Montana state fair, excepting income from the sale or rental of the 
capital assets of said. fair, shall be deposited with the state treasurer, 
without deduction of any sort, and shall be eredited by him to the 
general fund of the state for the use and benefit of the general fund. 


“The state auditor shall keep upon his books an account to be known as 


the ‘‘Department of Agriculture Revolving Appropriation Account,’’ to 
which shall be credited all other general fund receipts arising from all 
operations of the department of agriculture, labor, and industry other 
than the state fair, and from which shall be paid such other claims of the 


department of agriculture, labor, and industry as may -be designated by 


the state board of examiners. The state board of examiners may, in its 


discretion, by resolution duly adopted and entered upon the minutes of 


said board, authorize the establishment and maintenance in the business 
office of the department of agriculture, labor, and industry or any of its 


‘divisions, one or more contingent revolving accounts, transferring in 


trust to said department such sum or sums of money as may appear 
necessary for the payment of demands requiring immediate cash pay- 
ment, under specific regulations to be established by said board of ex- 
aminers. But each and every division so granted a contingent revolving 
account shall report to the state board of examiners monthly all trans- 
actions involving such contingent revolving accounts, with proper vouchers 
for every payment made therefrom. The state board of examiners may 
eancel or modify such authorizations and recall. such funds or any part 
thereof at pleasure; provided, however, that nothing in this act shall 


be construed as preventing the establishment and. maintenance by the 
state board of examiners of contingent revolving accounts in the divi- 


sions of grain standards and marketing, of horticulture, and of labor 
and publicity, transferring in trust to the business offices of such divi- 
sions such sums of money as may appear necessary to be used by said 


divisions for the payment of demands, requiring immediate cash pay- 


ment in connection with grain grading and inspection, orchard spray- 
ing and fruit and nursery stock inspection, and in conducting the state 
fair, under specific regulations to be established by said board of ex- 
aminers. But each and every division granted a contingent revolving 


account shall report to the state board of examiners monthly all trans- 


actions involving such contingent revolving accounts, with proper 
vouchers for every payment made therefrom. The state board of ex- 
aminers may cancel such authorizations and recall such funds at pleasure. 

Amd. Sec. 1, Ch. 165, L. 1923. 


4 

3645.1. State fair revolving appropriation account. All fees and 
earnings of the Montana state fair, from whatsoever source they may be 
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derived, are hereby annually and perpetually appropriated for the use— 
of said Montana state fair. All sums of every nature collected, received 
or arising from the operation of the Montana state fair shall be turned 
over to the state treasurer of the state of Montana, and placed by him 
in a special fund to be known and designated ‘‘State Fair Revolving Ap- 
propriation Account.’’ Said fund is hereby exclusively set apart and 
made available for the payment of all expenses, fees and expenditures 
of said Montana state fair of every nature whatsoever, and said fund 
shall be expended, for any and all purposes, by the legally authorized 
management of said state fair, subject to the audit of the state board of 
examiners. : 
En. H. B. No. 87, p. 505, L. 1927. 


3649.1. License of dealers in farm produce in carlots. Each person, 
firm, corporation or association of persons, except for a regularly estab- 
lished wholesale or retail dealer or merchant who is rated in the Com- 
mercial Agencies, engaged in the business of buying in ecarlots for resale, 
hay, potatoes, apples, vegetables or other farm produce, not including 
grain, livestock or poultry, within the state of Montana, shall on or 
before the first day of July of each year, give a bond with good and — 
sufficient sureties, to be approved by the commissioner of agriculture, 
to the state of Montana, in such sum as the commissioner may require, 
conditioned upon the faithful performance of his duties as such dealer, 
and upon the payment when due of the purchase price of farm products 
purchased by him, and for the prompt reporting of sales to all persons 
consigning farm produce to the licensee for sales on commission, and 
the prompt payment to the persons entitled thereto of the proceeds of 
such sales less lawful charges, disbursements and commissions. Each 
person, firm, corporation, or association of persons, except for a regu- 
larly established wholesale or retail dealer or merchant who is rated in 
the Commercial Agencies, engaged in the business of dealing in farm 
produce, as described herein within the state of Montana, shall on or 
before the first day of July of each year pay to the state treasurer of 
the state of Montana, a license fee in the sum of $5, and upon the 
payment of such fee, the commissioner of agriculture shall issue to such 
person, firm, corporation’ or association of persons, a license to engage 
in such business at the place described within the state of Montana for 
the period of one year. Any person, firm, corporation or association of 
persons, except for a regularly established wholesale or retail dealer or 
merchant who is rated in the Commercial Agencies, who shall engage in 
or carry on any business for which a license is required by this act, 
or who shall continue to engage in such business after such license has 
been revoked, shall be deemed guilty of a misdemeanor, and upon convic- 
tion thereof shall be fined not less than $10 nor more than $50, and 
each and every day for such business engaged in shall be a separate 
offense. 

En. Sec. 1, Ch. 147, L. 1925. 


3649.2. Certain acts prohibited. Any person, firm, corporation or 
association of persons engaged in the business of andi’ farm produce 
under license as deseribed herein, who shall: 
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(a) Impose false charges for handling, or services in connection with 
farm produce; or 

(b) Fail to account for such farm produce promptly and properly 
and to make settlements therefor, with intent to defraud; or 

(ec) Directly or indirectly purchase for his own account, goods, re- 
ceived by him upon consignment, except with the consent of the owner; or 

(d) Make false statements or reports as to grade, condition, mark- 
ings, quality or quantity of goods received, shipped or packed in any 
manner with intent to deceive; is guilty of a misdemeanor, and the com- 
missioner may forthwith revoke the license granted such person, firm, 
corporation, or association of persons. 
En. Sec. 2, Ch. 147, L. 1925. 


3649.3. General supervision of commissioner of agriculture. The 
commissioner of agriculture may require regular and special reports from 
licensees under this act at such times, and in such form as he may deem 
expedient. He may upon complaint cause the business of any licensee 
and the mode of conducting same to be inspected, and the books, records, 
accounts, papers and procedures of every such licensee shall at all times 

during business hours be subject to- such inspection. It shall be the 
‘duty of the commissioner of agriculture to intervene in the interests of 
claimants in cases of insolvency, violations of the provisions of section 2 
of this act, or failure to report upon or pay for farm produce received by 
any such licensee. The commissioner of agriculture shall have power to 
demand payment of its undertaking by the surety upon any bond given 
under this act and it shall be the duty of the attorney general or any 
county attorney of this state to represent the commissioner of agri- 
eulture in any necessary action against such bond when facts constitut- 
ing grounds for action are laid before him. 


En. Sec. 3, Ch. 147, L, 1925. 


CHAPTER 255. 
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3652. Meetings. The members of the commission shall within thirty 
days after their appomtment and annually thereafter meet and organize 
by electing from its membership a chairman and shall hold quarterly 
or other meetings for the transaction of business, at such times and 
places it may deem necessary and proper, said meetings to be called by 
the chairman, or by a majority of the commission, and to be held at 
the time and place specified in the call for the same. A majority of the 
members of the commission shall constitute a quorum for the transaction 
of any business which may come before it. The said commission shall 
keep a record of all the business transacted by it. The chairman and 
secretary, hereinafter designated, shall sign all orders, minutes or doeu- 

ments for the commission. 


Amd. Sec. 1, Ch. 77, L. 1923; Amd. Sec. 1, Ch. 192, L. 1925. 


3653. Powers and duties of commission. The commission hereby 
ereated shall have supervision over all the wild life, fish, game, and non- 
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game birds, and water-fowl, and the game, and fur-bearing animals ; 
of the state, and shall possess all powers necessary to fulfill the duties 
prescribed by law with respect thereto, and to bring actions in the 
proper courts of this state for the enforcement of the fish and game laws 
of the state, and the orders, rules and regulations adopted and promul- 
gated by the commission. It shall have full power and authority to 
enforce all the laws of the state of Montana, respecting the protection, 
preservation and propagation of fish, game, and fur-bearing animals, 
game and nongame birds, within the state. It shall have the exclusive 
power to expend for the protection, preservation and propagation of fish, 
game and fur-bearing animals, and game and nongame birds, all funds 
of the state of Montana, collected or acquired for that purpose, whether 
arising from state appropriations, licenses, fines, gifts, or otherwise, all 
sums collected or received from the sale of hunting and fishing licenses or 
permits, from the sale of seized game or hides, or from fines, damages 
‘collected for violations of the fish and game laws of this state, from 
appropriations, or received by the commission from any other sources 
are hereby appropriated to and placed under control of the Montana 
fish and game commission. It shall have power to discharge any ap- 
pointee or employee of such commission for cause at any time. It shall 
have full power and authority to dispose of all property owned by the 
state of Montana, used for the protection, preservation and propagation 
of fish, game and fur-bearing animals, and game and nongame birds, 
which shall have been found to be of no further value or use to the state, 
and shall turn over proceeds arising therefrom to the state treasurer to 
be by him credited to the state fish and game fund. It shall have full 
power and authority to use so much of the fish and game funds of the 
state as may be necessary for the construction, maintenance, operation, 
upkeep, and repair of fish hatcheries, game farms, or other property or 
means and appliances for the protection and propagation of fish, game 
and fur-bearing animals, or game or nongame birds in the state of Mon- 
tana, and it shall have the authority to appropriate moneys from the 
funds at its disposal for the extermination or eradication of predatory 
animals that destroy fish, game, or fur-bearing animals, or game or non- 
game birds. It shall have authority to provide for the importation of 
game birds and game and fur-bearing animals, and for the protection, 
propagation, and distribution of such imported or native birds and 
animals. It shall have authority to spend so much of the state fish and 
game funds as may be necessary to introduce and propagate wild water- 
fowl food and for that purpose may secure expert advice as to what 
kinds of water-fowl foods are adapted to the climate, soil, and waters of 
this state. It shall be its duty to furnish plans for, and to direct and 
compel the construction and installation and repair of fish ladders upon 
dams and other obstructions in streams which, however, shall be installed 
and maintained at the expense of the owners of said dam or other ob- 
struction. It shall have the authority to purchase and maintain at the 
expense of the state fish and game fund suitable fish screens or fish 
wheels, or other devices, to install them in irrigating ditches to prevent — 
fish entering said ditches. It shall have authority to locate, lay out, — 
construct and maintain nurseries and rearing ponds where fry ean be | 
planted, propagated and reared, and when of suitable sizes, liberated ‘ 
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and distributed in the waters of this state, and may expend from the 
state fish and game funds such sums as may be necessary for this purpose. 
It shall have authority to acquire by gift, purchase, capture, or other- 
wise, any fish, game, game birds, or animals, for propagation, experi- 
mental or scientific purposes. It shall have authority to divide the state 
into. fish and game districts, and to create fish, game, or fur-bearing 
animal districts throughout the state of Montana and to declare closed 
seasons for hunting, fishing, or trapping in any of said districts, so 
ereated, and later to open said districts to hunting, fishing, or trapping. 
It shall have authority to declare a closed season on any species of game, 
fish, or game birds, or fur-bearing animals threatened with undue deple- 
tion, from any cause, and to close any area or district or any stream, 
publie lake, or public water, or portions thereof, to hunting, trapping, or 


fishing, for limited periods of time, when such action is necessary to 


protect recently stocked area, district, water, spawning waters, spawn- 
taking waters, or spawn-taking stations, or to prevent the undue depletion 
of fish, game, and fur-bearing animals, and game and nongame birds, 
and later to open the same upon consent of a majority of the property 
owners affected. It shall have authority to establish game refuges for 
the purpose of providing safe sanctuaries in which game and _ fur- 
bearing animals or game or nongame birds may breed and replenish. 
Such refuges shall be established by order of the commission upon the 
petition and proper showing that such action is, in judgment of the 
fish and game commission, necessary and in the best interest of the wild 
life within the area, to be included within such refuge, it being the 
purpose of this provision to establish small refuges rather than large 
preserves or rather than to close large areas to hunting or trapping. 


‘It shall have authority to designate and protect certain areas as resting, 
feeding and breeding grounds for migratory birds, in which hunting 


and molestation shall be forbidden; it being the purpose of this provision 
not to interfere unduly with the hunting of water-fowl, but to provide 
havens in which they can rest, feed, and breed without molestation. 
After petition has been duly filed with the secretary of the commission, 
praying that an area shall be set aside as a game refuge or haven, the 
said secretary shall immediately publish a notice in a paper of general 
circulation in the county in which said area is proposed, that a hearing 


in connection therewith will be held at such place in said county as may 


be designated on a day not less than fifteen (15) days from the date of 
the first publication, to be specified in said notice, at which time and 
place all interested parties shall have the right to appear and be heard. 
It shall have authority to establish and maintain an educational and 
biological department of their work for the collection and diffusion of 
such statistics and information as shall be germane to the purpose of this 
act. Said commission shall, in addition to the powers heretofore granted, 
have such other and further powers as may be necessary to fully carry 


out the purpose and intent of all the laws pertaining to fish, game, and 


fur-bearing animals, game and nongame bird propagation, protection, 
conservation, and management of this act. 


Amd. Sec. 2, Ch. 77, L. 1923; Amd. Sec. 2, Ch. 192, L. 1925. 
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3654. Compensation of commissioners. The members of the com- 
mission shall receive no compensation for their services as members 
thereof, except a per diem of ten dollars ($10) for each member for 
every day in actual attendance at the meetings of said commission, or 
in the execution of their duties as members of said commission; pro- 
vided, however, that in no instance shall any member of said commission 
receive as said per diem a sum in excess of four hundred dollars ($400) 
in any one year, and the members of said commission shall be allowed 
their actual and necessary traveling expenses, while performing their 
duties as members of said commission, which shall be paid from the 
fish and game fund of the state, upon presentation of proper vouchers 
therefor. 


Amd. Sec. 1, Ch. 59, L. 1927. 


3655. State fish and game warden—Qualifications—Duties. The state 
fish and game commission shall appoint and employ a state fish and game 
warden, who shall continue in the office at the pleasure of said com- 
mission. He shall be a person having: experience, special training and 
skill in wild life protection, conservation, and management. He shall be 
the secretary of the state fish and game commission, attend the meetings 
of said commission, and keep a record of all of its transactions and shall 
make and keep an inventory showing the description and value of all 
property owned by the state and under the administration of said com- 
mission. He shall be the administrative agent of the state fish and 
game commission, custodian of the property and records of the fish and 
game department, and shall maintain his office at the seat of the state 
government. He shall devote all his time to his official duties, and such 
state fish and game warden shall have all the powers and duties which 
are now or may hereafter be by law conferred upon and delegated to the 
state game warden or the state fish and game warden. His powers and 
duties shall include those of a deputy state fish and game warden here- 
inafter enumerated. He shall be subject to the supervision and control 
of-said commission and may be removed from office by said commission 
for neglect of duty, incompetency, or other good cause. The state fish 
and game warden shall be paid a salary fixed by the commission not 
exceeding in amount three thousand dollars ($3,000) per year, and in 
addition thereto shall be allowed his actual and necessary traveling ex- 
penses while away from the seat of government upon official business 
eonnected with his office, but in no instance shall he be allowed as 
expenses a sum in excess of two thousand dollars ($2,000) in any one 
year, the same to be paid upon proper vouchers from the fish and game 
fund of the state. : 

Amd. Sec. 3, Ch. 192, L. 1925; Amd. Sec, 2, Ch. 59, L. 1927. 


3656. Deputy. fish and game wardens—Appointment. The state fish 
and game warden, by and with the consent and approval of the commis- 
sion, shall have power to employ, and appoint a number of deputy state 
fish and game wardens not in excess of twenty-two for the proper en- 
forcement of the fish and game laws of the state, or for such purposes as 
the warden may direct who shall be peace officers and hold their offices 
for such time as the warden may direct, and who may be removed from 
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_ office by said warden at any time for cause, after due hearing before 
said commission. The said commission shall assign to each deputy state 
fish and game warden, appointed or employed the territory or district 


in which he is to perform his duties and work, which may be changed at 


any time by said commission. Said deputy fish and game wardens shall 


perform their duties at the direction of, and subject to the supervision 
and control of the state fish and game commission and the state fish and 
game warden; provided, however, the commission may employ for a 


limited period of time, special deputy game wardens to patrol said 


districts and enforce the game and fish laws of the state of Montana 


' therein, and to perform such duties in said districts as may be prescribed 
by said commission for the limited time for which they are so employed; 


and further, such special deputy game wardens shall receive in com- 


pensation not to exceed one hundred twenty-five dollars ($125) per 
month and actual expenses. 


Amd. Sec. 4, Ch. 192, L. 1925; Amd. Sec. 3, Ch. 59, L. 1927. 


3659. Deputy state fish and game wardens—Qualifications—Duties. 


The deputy state fish and game wardens employed and appointed by 
_yirtue of this act shall be persons who have had experience, training, 


and skill in protection, conservation, and propagation of wild life, game, 


and fur-bearing animals, fish and game birds, and who shall be in- 


| 


terested in said work; they shall devote all of their time for which they 


_ are appointed, to their official duties; it shall be their duty to see that 


t 
H 


the laws of the state of Montana and the laws, orders, rules and regula- 
tions of the state fish and game commission with reference to the protec- 
tion, preservation and propagation of game and fur-bearing animals, fish 
and game birds are strictly enforced; it shall be their duty to see that 


all those who hunt, fish, or take game, or fur-bearing animals, game birds, 


or fish, have necessary licenses. They shall have authority to serve sub- 


_poenas issued by any court for the trial of offenses against any of the 
fish and game laws of the state; they shall have authority to make a 
search, when they have reasonable cause to believe that any of the 


game, fish, birds, or quadrupeds, or any parts thereof, have been killed, 
captured, taken or possessed, in violation of the laws of this state, and 
without search warrant, to search any tent not used as a residence, boat, 
car, automobile, or other vehicle, box, locker, basket, creel, crate, game 
bag, or other package and the contents thereof to ascertain whether 
any of the provisions of the laws of this state or the rules and regulations 
of the fish and game commission, for the protection, conservation or 


propagation of game and fish or game birds or fur-bearing animals have 


rey: 
ee: 


been violated, and with a search warrant to search and examine the con- 
tents of any dwelling-house or other building, to seize and confiscate all 
game, fish, game birds, and fur-bearing animals or any parts thereof, 
possessed in violation of the law, or the orders, rules and regulations of 
the commission, or showing evidence of illegal taking, and seize and con- 
fiscate all devices used in the taking of game and fur-bearing animals, 
fish or game birds illegally, and to hold the same subject to law or the 
orders of said state fish and game commission; to arrest without war- 
rants any persons committing in their presence any offense against the 
fish and game laws of the state of Montana, or against any orders, 
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rules and regulations of the commission violation of which has been 
made a misdemeanor by the provisions of this act, and to arrest without 
warrant any person who they have reasonable and probable. cause to 
believe has committed any such offense and to take such person imme- 
diately before a magistrate having jurisdiction of the same, and to 


4 


°) 
A 
» 


exercise such other powers of peace officers in the enforcement of the — 


fish and game laws of the state, and the orders, rules and regulations 
of the commission, or of judgments obtained for the violation thereof, 
not herein specifically provided. It shall be their duty at all times to 
assist in the protection, conservation and propagation of fish, game, 
and fur-bearing animals, game and nongame birds, and to assist in the 
planting, distributing, feeding and caring for fish, game and fur-bearing 
animals, and game and nongame birds; it shall be their duty when 
ordered by the state fish and game commission, to assist in the destrue- 
tion of predatory animals, birds, and rodents; it shall be their duty to 
do and perform all other duties prescribed from time to time by the 
state fish and game commission, and to make a monthly report to said 
commission correctly and truthfully informing the said commission of 
just what each said deputy fish and game warden has done during each 
day of the preceding month, with regard to the enforcement of the fish 
and game laws of this state, showing where his duties called him, and 
what he was called upon to do, and said report shall contain any perti- 
nent recommendations said deputy may see fit to make. No deputy or 
special deputy fish and game warden shall have authority to compromise 
or settle out of court, any violations of the state fish and game laws. 
Amd. Sec. 5, Ch. 192, L. 1925. 
Cited in Rosenfeld v. Jakways et al., 67 Mont. 558, 564, 216 Pac. 776. 


3661. Deputy state fish and game wardens — Removal — Rating — 
Salary, etc. The state fish and game commission shall have power to 
remove, suspend without pay, to reduce in rank, to act as a trial board 
in hearing and passing upon charges against deputy state fish and game 
wardens, and to rate all such deputies on the basis of merit and effi- 
ciency, in accordance with such rules and regulations as it may adopt 
to secure a proper rating of deputy state fish and game wardens or to 
earry out the provisions of this section. It shall rate all deputy state 
fish and game wardens on the basis of merit and efficiency in two grades, 
to be known as the first and second grades. Deputy state fish and game 
wardens shall not be removed unless furnished with a reason for removal 
and given a hearing in his own defense. The salary of the deputy state 


fish and game wardens shall be as follows: Those of the first grade a 


sum not exceeding one thousand eight hundred dollars ($1,800) per 


annum provided that the commission may at its discretion pay not more 


than six (6) first grade men a salary not exceeding twenty-one hundred 


dollars ($2,100) per year; and those of the second grade a sum not — 


exceeding one thousand six hundred fifty dollars ($1,650) per annum. 
Each deputy state fish and game warden shall be allowed his actual 
and necessary traveling expenses while away from his place of residence 


upon official business connected with his office, not exceeding the sum of — 
six hundred dollars ($600) per year, unless special work shall be ordered — 
by the fish and game commission; said expenses to be approved by said — 
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state fish and game warden and to be paid upon proper voucher from the 
state fish and game fund. 
Amd. Sec. 6, Ch. 192, L. 1925; Amd. Sec. 4, Ch. 59, L. 1927. 


3662. Special deputy state fish and game wardens. The state fish 
and game warden may appoint anyone who is a bona fide resident and 
citizen of the state as a special deputy fish and game warden. Such spe- 
cial deputy fish and game warden shall hold his appointment during the 


_ pleasure of the commission, or state game warden, and shall have the 


dae 


same powers and duties as other deputy state fish and game wardens, 
but shall receive no pay for his service, except that the commission may 
in its discretion, allow him his actual and necessary traveling expenses, 
and all expenses paid by him for transportation, board and lodging of 


' persons under arrest for violation of the game, fish and fur-bearing 


animal laws, orders, rules, or regulations, which, if allowed shall be 
paid upon proper voucher from the state fish and game fund. 


Amd. Sec. 7, Ch. 192, L. 1925. 


3664. Superintendent of state fisheries—Appointment and bond. 
The state fish and game commission shall have general supervision over 
all hatcheries in the state, and shall appoint and employ a superintendent 
of fisheries, who shall be a competent person and a skilled fish culturist. 
He shall act solely under the direction of the state fish and game com- 
mission. The output of all state hatcheries shall be used to stock the 
lakes and streams of the state and shall be for free and impartial dis- 
tribution within the state, such distribution to be under the direction of 
said superintendent of fisheries subject to an official order of the commis- 
sion. He shall have the power to exchange spawn or fish with other 
states or persons for distribution in this state. Before entering upon his 
official duties the superintendent so appointed and employed by said 
commission shall execute and file a bond with the secretary of state, in 
the sum of two thousand dollars ($2,000) with sureties thereon, approved 
by the state treasurer, to the state of Montana, conditioned for the 
faithful performance of his official duties, and that he will account for 
and pay over, pursuant to law, all moneys received by him. He shall be 
reimbursed for the premium on said bond from the fish and game fund 
of the state, upon presentation of a proper voucher therefor. 

Amd. Sec. 8, Ch. 192, L. 1925. 


3665. Superintendent of state fisheries—Salary. The superintendent 
of state fisheries, appointed and employed by the commission shall re- 
ceive for his services a salary of not to exceed thirty-six hundred dollars 
($3,600), and his actual and necessary traveling expenses while absent 
from his place of residence and upon official business connected with his 
office, but in no instance shall he be allowed for such expenses a sum in 
excess of one thousand five hundred dollars ($1,500) in any one year, 
which shall be paid from the state fish and game fund on proper vouchers. 

Amd. Sec. 9, Ch. 192, L. 1925; Amd. Sec. 5, Ch. 59, L. 1927. 


3666. Superintendent of state fisheries — Duties and powers. The 
superintendent of state fisheries shall have full control of all state fish 
Mont. Code Supp.—28 433 
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hatcheries and shall be responsible for their construction, maintenance, 
and operation, subject at all times to an order of the commission. All 
such construction work done under contract or otherwise, shall be done 
under control and supervision of said superintendent of fisheries, sub- 
ject to his acceptance under the direction of the commission. He shall 
have charge of the work of taking and collecting all spawn, the hatching 
of all spawn and eggs, rearing, propagating and distribution of fry, 
fingerlings and fish, and with the consent of the state fish and game 
commission, he shall have power and authority to employ such assistance 
and help as may be necessary in the operating of fish hatcheries of the 
state, the gathering of eggs, or the performance of any other work in 
connection with the protection, propagation and distribution of fish and 
fry. He shall have authority with the consent of the commission, to 
purchase so many eyed eggs from time to time, as may be necessary in 
order to keep the hatcheries of the state supplied with eggs and in full 
operation, the quality and kind of species of eggs to be determined by 
the superintendent or commission; provided, however, that the said 
superintendent shall make every reasonable effort to collect sufficient 
eggs from the public streams or lakes of this state, to supply said hatch- 
eries, and: for that purpose shall have the right and authority to build, 
equip, and use fish traps and nets at any and all seasons of the year 
in all the public waters of the state. Said superintendent shall have 
authority when authorized to by the commission, to purchase the eyed 
eggs of fish not propagated in this state, for the purpose of stocking the 
waters in this state. 
Amd. Sec. 10, Ch. 192, L. 1925. 


3670. State fish and game fund. All sums collected or received from 
the sale of hunting and fishing licenses or permits, from the sale of 
seized game or hides, or from fines, damages collected for violations of the 
fish and game laws of this state, from the appropriations, or received 
by the commission from any other source, shall be turned over to the 
state treasurer, and placed by him in a special fund known and desig- 
nated as the “‘state fish and game fund’’; provided, that out of any 
fines imposed by a court for the violation of this act, the costs of prose- 
eution shall be paid to the county where the trial was held, in any case 
where the fine is not imposed in addition to the costs of prosecution. 
Said fund is hereby exclusively set apart and made available for the 
payment of all salaries, per diem, fees, expenses and expenditures of 
every source and kind whatsoever, authorized to be made by the state 
fish and game commission under the terms of this act, and said funds 
shall be expended for any and all such purposes, by said commission, 
subject to the proper audit and allowance by the state board of ex- 
aminers and by appropriation by the legislative assembly at each session. 

Amd. Sec. 32, Ch. 59, L. 1927. 


3677. Publications. The orders, rules and regulations of the state 
fish and game commission shall be published and posted in the following 
manner: 

(1) Those having general application throughout the state shall be 
published in such manner and to such an extent as the state fish and 
game commission deems necessary and may direct. 
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(2) Those of general or special character having local application 
_ only shall be published once in some newspaper having general circula- 
- tion in the locality or district wherein such rules, regulations, or orders 

are applicable, and shall be posted in three conspicuous places in the 
| locality or district in which they .are applicable. 


Amd. Sec. 11, Ch. 192, L. 1925, 


CHAPTER 256. 
FISH AND GAME LAWS—LICENSES—PROTECTION AND PROPAGATION OF 
FISH AND GAME. 

3681. Definition of terms. For the purpose of this act, the following 
shall be construed, respectively to mean: 

*‘Commission.’’ The state fish and game commission. 

‘*Person.’’ The plural or singular, male or female, as the case de- 
mands, including individual, associations, partnerships, and corporations, 
unless the context otherwise requires. 

‘‘Open season.’’ The time during which game birds, fish, game, and 

| fur-bearing animals be lawfully taken. 

‘‘Closed season.’’ The time during which game birds, fish, game, 

_ and fur-bearing animals may not be lawfully taken. 

‘‘Angling or fishing.’’ The taking of, or attempting to take fish by 
hook and line or rod in hand. 

“Upland game birds.’’ Sharptailed grouse, blue grouse, prairie 
chicken, sage-hen or sage grouse, fool-hen, ruffed grouse commonly called 
native pheasant or native partridge, quail, Chinese pheasant and Mon- 
golian pheasant commonly called ring-necked pheasant, Hungarian par- 
tridge, ptarmigan, and wild turkey. 

“Migratory game birds.’’ Water-fowl, including wild ducks, wild 
geese, brant, and swans; cranes, including little brown, sandhill and 
whooping cranes; rails, ineluding coots, gallinules, sora or other rails, 
shore birds, including avocets, curlew, dowitcher, godwits, knots, upland 
plover, killdeer, sandpipers, Wilson snipes, or jacksnipes, snipes, stilts, 
plovers, willets and yellow-legs; and mourning or turtle doves. 

‘‘Nongame birds.’’ All wild birds not defined herein as upland game 
birds or migratory game birds shall be deemed nongame birds. 

“‘Game animals.’’ Deer, elk, moose, ‘antelope, caribou, mountain 
sheep, mountain goat, and bear. 

“‘Fur-bearing animals.’’ Marten or sable, otter, fox, muskrat, fisher, 
mink, raccoon, and beaver. 

‘Predatory animals.’’ Coyote, wolf, wolverine, mountain lion, lynx, 
weasel, skunk, and civit cat, black-footed ferret, and bobeat. 

“‘Game fish.”’ Mountain trout, cutthroat or native trout, (Salmo 
Mykiss) ; rainbow trout, (Salmo Irideus); Eastern Brook trout, (Sal 
velinus Fontinalis); grayling, (Thymallus Montanus); steelhead trout, 
(Salmo Rivularis) ; Dolly Varden trout, (Salvelinus Malma) ; Loch Leven 
trout, (Salmo Trutta Levenesis); chinook salmon, (Oncorhynchus Tscha- 
wytscha) ; silver salmon, (Oncorhynchus Kisutch); sockeye salmon, (On-: 
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corhynchus Nerka); Rocky Mountain whitefish, (Coregonus Williamsoni) ; 
yellow perch, ringed perch, (Perea Fiavenscens) ; large-mouth black bass, 
(Micropterus Salmoides); small-mouth black bass, (Micropterus Dolo- 
mieu) ; common sunfish, pumpkinseed, (Lepomin Gibosus) ; Great Northern 
pike, Northern pickerel, (Esox Lucius); pike perch, wall-eyed pike, 


pike, yellow pike, (Stizostedion Vitreum); Mackinaw trout, (Salvelinus — 


Namaycush). 
Amd, Sec. 12, Ch. 192, L. 1925; Amd. Sec. 6, Ch. 59, L. 1927. 


3682. License required. It shall be unlawful and a misdemeanor, 
punishable as in this act hereinafter provided, for any person to pursue, 
hunt, trap, take, shoot, kill or attempt to trap, take, shoot or kill, any 
game animal, or any game bird, or any fur-bearing animal, or to- take, 
kill, trap, or fish, for any fish within this state, or to have, keep or 
possess within this state any game animal, game bird, fur-bearing animal, 
or game fish, or parts thereof, except as herein provided or shall be 
provided by the state fish and game commission, or for any person to 
pursue, hunt, trap, take, shoot or kill, or attempt to trap, take, shoot or 
kill, any game animal, game bird, or fur-bearing animal, or take, kill, 
trap, or fish for, any fish, except at the places and during the periods 
and in the manner herein defined or shall be defined by the state fish 
and game commission, or for any person to pursue, hunt, trap, take, 
shoot or kill, or attempt to trap, take, shoot or kill any game animal, 
game bird, or fur-bearing animal, or take, kill, trap, or fish for, any fish 
within this state, or have, keep, possess, sell, purchase, ship or reship, 
any imported or other fur-bearing animal, or parts thereof, without first 
having obtained a proper license or permit from the commission so to do. 

The provisions of this act relative to licenses and permits shall be 
in full force and effect on and after May 1, 1927. 

Amd. Sec. 13, Ch. 192, L. 1925; Amd. Sec. 7, Ch. 59, L. 1927. 


3683. Classes of licenses. Licenses shall be divided into the follow- 
ing classes: 
Class A, resident, general license. 
Class B, nonresident, general license. 
Class C, nonresident, limited license. 
Class D, nonresident, fishing license. 
Class H, alien, general license. 
Class F, alien, fishing license. 
Class G, trapper’s license. 
Amd. Sec. 8, Ch. 59, L. 1927. 


3685. Fees and powers under licenses. Said applicant, if a resident 
of the state of Montana and a citizen of the United States, shall pay to 
the officer or person countersigning and issuing the license the sum of 
two dollars ($2), as a license fee, and shall obtain a license of class A, 
which shall entitle the holder to pursue, hunt, shoot, kill, capture, take, 
and possess game, game birds and animals and to fish with hook and line 
or rod in hand as authorized by this act. 

All citizens of the United States who have lived in this state for 
at least six (6) months immediately preceding their application for a 
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license, or officers, soldiers, sailors and marines of the United States army, 
navy, or marine corps, shall be deemed resident citizens for the purpose 
of this section, as well as all officers of the forest service and of the 
biological survey of the United States department of agriculture. 

Said applicant, if a nonresident of the state, or a resident for less 
than six (6) months immediately preceding his application for a license, 
and a citizen of the United States, shall pay to the officer countersigning 
and issuing the license the sum of thirty dollars ($30) as a license fee, 
and shall obtain a license of class B, which shall entitle him to pursue, 
hunt, shoot, kill, capture, take and possess game, game birds and animals, 
and to fish with hook and line or rod in hand as authorized by this act; 
and such nonresident, on like application and on the payment of the sum 
of ten dollars ($10), as a license fee, shall obtain a class C leense, which 
shall entitle him to pursue, hunt, shoot, kill and take game birds and 
to fish with hook and line or rod in hand as authorized by this act; and 
such nonresident, on like application and on the payment of the sum of 
three dollars and fifty cents ($3.50), as a license fee, shall obtain a 
class D license, which shall entitle the holder to fish with hook and line 
or rod in hand as authorized by this act. 

Said applicant, if an alien, resident or nonresident, shall pay to the 
officer countersigning and issuing the license the sum of fifty dollars 
($50), as a license fee, and shall obtain a class E license, which shall 
authorize him to pursue, hunt, shoot, capture, kill, take and possess game, 
game animals and game birds, and to fish with hook and line or rod in 
hand as authorized by this act; such alien, on the payment of the sum 
of ten dollars ($10), as a license fee, shall obtain a class F' license, 
which shall entitle him to fish with hook and line or rod in hand as 
authorized by this act; provided, however, that any person in possession 
of first citizenship papers shall not be considered a resident of the 
state of Montana for the purposes of this act. 

The applicant for a class G license, or trapper’s license must be the 
owner and in possession of a class A license, and upon the payment of 
the sum of ten dollars ($10) to the officer to whom the application for a 
class G license is\made shall receive and obtain a class G or trapper’s 
license, which shall-authorize the holder thereof to trap fur-bearing ani- 
mals within the state at such times and in such manner as may be 
lawful so to do under the laws of this state and the regulations of the 
fish and. .game commission, and at such places as may be designated in 
said license. 

Any person violating any of the provisions hereof or any of the 


rules or regulations of the fish and game commission relating hereto shall 


be guilty of a misdemeanor and upon conviction thereof shall be punished 
as hereinafter provided. 

All sums collected for licenses sold, or received for permits issued, 
from the sale of seized game, or from fines, or the sale of firearms or other 
chattels confiscated, from damages collected for violations of the fish and 
game laws of this state, from appropriations, or received by the state 
fish and game commission, from any and all other sources are hereby 
appropriated to and placed under control of the state fish and game 
commission. All moneys so received shall be remitted by the state fish 
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and game warden to the state treasurer to be by him placed to the 


credit of the fish and game fund. 


Twenty-five cents (25c) out of every fishing and hunting license fee 


collected shall be set aside as a fund to be used by the fish and game 
commission for the destruction of predatory animals. The sum of seven 
thousand five hundred dollars ($7,500) of said fund shall be trans- 
ferred therefrom on or before January first of each year to the bounty 
fund of the state, to be used to pay bounty on predatory animals, as 


provided by law. Said sum of seven thousand five hundred dollars 


($7,500) shall be matched with a like sum of the said bounty fund money 
derived from the tax on livestock now provided by law, and said total 
sum of fifteen thousand dollars ($15,000) or such part thereof as may 
be necessary, shall be expended for payment of bounties on predatory 


animals. In the event that there shall be any unexpended portion of said 


fifteen thousand dollars ($15,000) at the close of any bounty paying 
season of any year, fifty per cent (50%) of such wnexpended balance 
shall be retransferred to the fund for the destruction of predatory animals 
ereated herein. Nothing herein contained shall be so construed as to 
prevent the livestock commission from expending from the county fund 
any part thereof in excess of fifteen thousand dollars, ($15,000), which 
may be necessary for the purpose of paying bounties. 


Amd, Sec. 4, Ch. 77, L. 1923; Amd. Sec. 14, Ch, 192, L. 1925 (also by Sec. 1, © 


Ch, 161, L. 1925); Amd. Sec. 9, Ch. 59, L. 1927. 


3686. Temporary receipt in lieu of license. 
Rep. Sec. 26, Ch. 77, L, 1923. 


3689. Carrying and exhibiting license. It shall be unlawful and a 


misdemeanor punishable as in this act hereinafter provided for any — 


person to whom a license or permit has been issued to fish for or take 


any fish, or pursue, hunt, shoot, kill, or take, any game bird or game 
animal or attempt to trap, or trap, or take, any fur-bearing animal in — 


this state unless at the time he shall have such license or licenses, or 
permit, in his possession, and it shall be unlawful to refuse to exhibit 


the same for inspection to any deputy state fish and game warden or — 


other officer requesting to see the same. 
Amd. Sec. 10, Ch. 59, L. 1927. 


3691. Exception. The provisions of the act shall not apply to per- 
sons pursuing, hunting, capturing, shooting, killing, taking or trapping, 


or attempting to kill, take or trap predatory animals, prairie dogs, ground ~ 


squirrels, skunks, weasels, jack-rabbits, gophers, or English sparrows, 
crows, hawks, snow owls, great gray owls, great horned owls, blackbirds, 
kingfishers, magpies, jays and eagles, which may be pursued, hunted, 


taken, killed, shot, trapped, possessed, bought, sold or transported at — 


any time, and persons under fifteen (15) years of age may pursue, hunt, 
shoot, kill, take and capture game animals, game birds, and fish for 
and take fish, during the open season without a license. 

Amd. Sec. 11, Ch. 59, L. 1927. 


3694. Restrictions on the manner of taking and possessing fish and 
game. It shall be unlawful and a misdemeanor punishable as in this act 
438 
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hereinafter provided, for anyone to take, capture, shoot, kill, or attempt 
to take, capture, shoot or kill any game or fur-bearing animal or game 
bird from any automobile or by the aid or with the use of any set-gun, 
jack-light, or other artificial light, trap, snare or salt-lick, nor shall any 
such set-gun, jack-light, or other artificial light, trap, snare, salt-lick, 
or other device to entrap or entice game animals or game birds be used, 
made or set; provided, however, that this does not prohibit the shooting 
of wild water-fowls from blinds or over decoys with a gun only, not 
larger than a number ten (10) gauge, fired from the shoulder, nor shall 
game birds or game animals be killed or hunted from an aeroplane, power- 
boat, sailboat, or any boat under sail or any floating device towed by a 
power-boat, sailboat, or any boat under sail; nor shall any person take into 
a field or forest or have in his possession while out hunting, any device 
or mechanism devised to silence or muffle or minimize the report of any 
firearm, whether such device or mechanism be operated from or attached 
to any firearm; nor shall any person chase with dogs any of the game 
or fur-bearing animals as defined by the fish and game laws of this state; 
provided, however, that livestock owners, employees of the state fish 
and game commission and of the United States bureau of biological 
survey may use dogs in the pursuit of stock killing bears, or other means 
of taking stock killing bears except the use of the dead fall, providing, 
however, that traps shall be inspected twice each day, which inspection 
shall be twelve hours apart; and provided further, that a person may 
take game birds during the open season thereof, with the aid of a dog 
or dogs and any person or association organized for the protection of 
game, may run field trails at any time upon obtaining written permission 
from the state fish and game warden. 

It shall hereafter be unlawful and a misdemeanor, punishable as in 
this act héreinafter provided, for any person to kill or take from the 
waters of this state more than forty (40) fish in the aggregate, with a 


‘net weight of twenty (20) pounds and one (1) fish in any one day, of 


the variety of fish designated herein as game fish, nor more than five 
(5) such game fish which are less than seven (7) inches in length, except 
sunfish, yellow perch, ring perch and bass, in any one day. It is hereby 
declared to be the intention of this act to provide that forty (40) fish, 
with net weight of not more than twenty (20) pounds and one (1) fish 
of any and all the game fish, shall constitute the limit for a day’s fishing. 
It shall be unlawful and a misdemeanor, punishable accordingly, for 
any person to be in possession of more than five (5) game fish which 
are less than seven (7) inches in length, or more than forty (40) fish 
in the aggregate, or more than twenty (20) pounds net weight and one 
(1) fish of any and all kinds of game fish at any one time. This section 
shall apply to both fresh game fish and to game fish which have been 
dried, salted or otherwise cured. 

It shall be lawful to catch fish in the Yellowstone, Missouri and 
Kootenai Rivers at any season of the year with hook and line, or rod 
in hand, and ling may be caught in said rivers at any season of the year 
with set-lines; provided, however, that the commission shall have the 
power to limit the fishing for ling to angling when it is ascertained that 
game fish are being caught with said set-lines. It shall be lawful to take 
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by angling nongame fish in any quantity from any of the waters of the 
state during the open fishing season pertaining to such waters. 

Game fish shall be taken only by angling, that is by hook and line 
in hand or rod in hand; this does not prevent, however, the use of a 
landing net or gaff to land a game fish after the same has been hooked 


4 


by angling as above specified, nor does it prevent the taking of minnows ~ 


other than game fish variety by the use or aid of a small hand net. 


The fish and game commission is hereby granted authority to regu- | 


late, supervise and prohibit the use as fish bait of salmon eggs or salmon 
spawn, or any imitations or substance prepared therefrom, in any stream 
in this state whenever they deem necessary. Whenever the said commis- 


sion shall have made an appropriate order under the powers conferred ~ 


upon it by this section, prohibiting the use of salmon eggs or salmon 
spawn, or any imitations or substance prepared therefrom, as bait in any 
specified stream or streams in the state of Montana, it shall be unlawful 


and a misdemeanor, punishable as in this act hereinafter provided, for any 


person to fish with or use as fish bait any salmon eggs or salmon spawn, 
or any imitations or substances prepared therefrom, in the stream or 
streams designated by such order or orders. 

It shall be unlawful and a misdemeanor, punishable as hereinafter 
provided, to catch any game fish through the ice, except in such waters 
as are designated under proper order of the state fish and game commis- 
sion. In case any game fish is unintentionally taken contrary to the 
prohibitions or restrictions contained in this act, such fish shall be im- 
mediately liberated and returned to the water without unnecessary in- 
jury. Any person who shall pursue, hunt, trap, possess, take, capture, 
shoot, or kill, any game animal, game bird, or fur-bearing animal or fish 
for, or take, or kill, or possess any fish, or have, keep, possess, sell, pur- 
chase, ship, or reship any fur-bearing animal of this state in any manner 
contrary to the provisions of this act, shall be deemed guilty of a mis- 


demeanor, and upon conviction shall be punished as hereinafter provided ; 


provided, however, that it shall be unlawful and a misdemeanor, punish- 
able as hereinafter provided, for any person between the fifteenth (15th) 
day of March and the twentieth (20th) day of May, both dates inclusive, 
of the same year, to catch or attempt to catch, in the waters of this state 
any fish whatsoever, except when license has been given to seine or net 
carp, buffalo fish and suckers, provided, however, the fish and game com- 
mission shall have the power to change or suspend the closed season on 
game fish so as to meet local conditions. Provided, also that the com- 


mission shall have the power and authority whenever in its opinion con- — 


' ditions warrant it to permit the sale of Rocky Mountain whitefish and 
Dolly Varden trout under such rules, regulations and conditions ag it 


may prescribe, and also to suspend and set aside the maximum limit of 


fish of these varieties, one may catch in a single day or have in his 
possession at one time. 


Amd. Sec. 15, Ch, 192, L. 1925; Amd. Sec. 12, Ch. 59, L. 1927. 


3695. Private fish ponds—Regulations. Any person who owns or 
lawfully controls an artificial lake or pond may stock the same with fry 
procured from the federal or from the state government at the prevail- 
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ing market price, providing there is a surplus of said fry, or from any 
other lawful source, and shall thereafter have the right and privilege to 
take from said lake or pond in any manner, except by the use of 
poison or explosives, the fish therein contained, and to sell and dispose 
of said fish and of eggs and fry therefrom. The words ‘‘artificial lake or 
_pond’’ as herein used shall not be construed to include any natural pond 
or body of water created by natural agencies, but shall be limited only 
to such bodies of water as are created by the artificial diversion or stor- 
age of water and shall not exceed one hundred acres of surface area. 
Provided, however, that such owner shall procure a license in the 
manner provided by the laws of the state of Montana, and shall furnish 
a good and sufficient bond to the state of Montana, in the sum of two 
hundred dollars ($200), conditioned to the effect that he will not sell 
fish caught in any of the public waters of this state, and also conditioned 
to the effect that such owner or holder will report to the state game 
warden the quantity of fish, fish eggs and spawn taken from said lake 
or pond, and sold from and planted in, said lake or pond during any 
calendar year. Said report to be made under oath annually in the month 
of January of each year. : 


Amd. Sec. 6, Ch. 77, L. 1923. 


3696. Open season for elk. The open season for elk shall begin 
October fifteenth (15th) and end November fifteenth (15th), both dates 
inelusive, of each year. The closed season for elk shall begin November 
sixteenth (16th) of each year and end October fourteenth (14th) of the 
following year, both dates inclusive; provided, however, that in all of that 
portion of Ravalli county drained by the west fork of the Bitter Root 
river the open season for elk shall begin with the twenteith (20th) day 
of September and end with the twentieth (20th) day of October, both 

dates inclusive, except, however, that the state fish and game commission 
_may in its discretion shorten the open season in such territory in Ravalli 
county. During the open season for elk it shall be unlawful and punishable 
as hereinafter provided for any person to shoot, or kill, or take, or cause 
to be shot, or killed, or taken, more than one (1) elk, or for any person 
during the closed season for elk, to pursue, hunt, shoot, kill, take or 
capture or cause to be pursued, hunted, shot, killed, taken, or captured, 
or attempt to shoot, kill, take, or capture, any elk, or for any person 
responsible for the death of any elk to wilfully waste any portion or 
portions of said elk which are suitable for food; provided, also, that it 
shall be unlawful and a misdemeanor, punishable as in this act provided, 
for any person at any time to pursue, hunt for, shoot, kill, take, or cap- 
ture, or cause to be shot, killed, taken or captured, or attempt to shoot, 
kill, take, or capture, any elk within the counties hereinafter described 
and which are designated hereby as ‘‘preserve for elk,’’ the same to 
remain closed until opened by the state legislature, or by order of the 
state fish and game commission, which commission is hereby authorized 
to provide limited open seasons in such counties and for such areas as 
in its judgment is warranted and to provide necessary rules and regula- 
tions governing sueh lmited open seasons. Provided further that one 
(1) elk of either sex may be killed in Granite county and in that portion 
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of Powell county lying south and west of the Deer Lodge river from and 
including November tenth (10th) to and including November twelfth 
(12th). 

The following named counties, as a whole: Deer Lodge, Fergus, 
Chouteau, Valley, Golden Valley, Daniels, Roosevelt, Fallon, Wibaux, 
Richland, Granite, Phillips, Stillwater, Sanders, Silver Bow, Broadwater, 
Musselshell, Hill, Sheridan, Judith Basin, MeCone, Big Horn, Lincoln, 
Rosebud, Mineral, Beaverhead, Powder River, Garfield, Carbon, Cascade, 
Meagher, Blaine, Yellowstone, Liberty, Carter, Custer, Prairie, Dawson, 
Toole, Ravalli, Treasure, Wheatland, Lake, and Sweet Grass. 

All of Jefferson county with the exception that said county shall be 
open from November twelfth (12th) to November fourteenth (14th) both 
dates inclusive, of each year, to the hunting of bull elk only, carrying 
visible horns. 

All of Lewis and Clark county, except that portion lying and being 
within the following described boundaries: Beginning at the point where 
the Big Blackfoot river intersects the county line between Lewis and 
Clark and Powell counties, running thence up the north bank of the 
Blackfoot river to the mouth of Cadotte creek, thence up Cadotte creek 
to the top of the Continental divide, thence northerly along the Con- 
tinental divide to Scapegoat mountain where the headwaters of the North 
Fork of the Blackfoot begin, thence down the North Fork of the Black- 
foot river to its intersection with the county line between Lewis and Clark 
and Powell counties, thence along said county line to the point of be- 
ginning. In said excepted portion of Lewis and Clark county the open 
season on elk shall begin November first (1st) and end November fif- 
teenth (15th), both dates inclusive, of each year. Also that portion of 
Lewis and Clark county lying north of the North Fork of the Dearborn 
river not including [included] within a game preserve. In said last ex- 
cepted portion of Lewis and Clark county the open and closed seasons on 
elk shall be the same as the general open and closed seasons hereinbefore 
provided. 

Also all of the Missoula and Powell counties, except the drainage area 
of the Clearwater river and its tributaries and that portion of said coun-— 
ties north of the Big Blackfoot river and east of the drainage area 
of the Clearwater river and except that portion of Missoula county within © 
the drainage area of Swan river and its tributaries and except that por- 
tion of Missoula and Powell counties within the drainage area of the 
South Fork of Flathead river and its tributaries. 

All of Gallatin county shall be open to elk hunting except that por- 
tion lying north of the township line between townships three (3) and — 
four (4) north. is 

Provided further, that nothing herein shall be construed to authorize — 
the hunting of game of any kind within the Spotted Bear game preserve, — 
Sun River game preserve, or the Gallatin game preserve, or any other 
game preserve or refuge now established or which may hereafter be es- 
tablished by the state legislature or by orders of the fish and game 
commission, except the Highwood National Forest game preserve, which ~ 
the state game and fish commission may open, for a limited season, for : 
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the hunting of game as in its judgment is warranted, and to provide neces- 
sary rules and regulations governing such limited open season. 

Provided further, that elk may be killed as provided herein, in county 
of Park from and including October fifteenth (15th) to and including 
the twentieth (20th) day of December of any year, except that the state 
fish and game commission shall, in its discretion, have power to shorten 
such season and declare said Park county closed to the hunting or killing 
of elk at any time during the open season in Park county, upon giving 
no less than five (5) days’ notice thereof by publishing such notice in 
at least one (1) newspaper of general circulation published in said Park 
county, which said publication shall be at least five (5) days prior to 
the time fixed by such commission for the closing of such season. And 
provided further, that it shall be unlawful and a misdemeanor, punish- ~ 
able as in the section provided, for any person to shoot or kill or attempt 
to shoot or kill any elk in Park county between the hours of five (5) 
P. M. of any day and eight (8) A. M. of the following day, mountain 
time. Any person violating any of the provisions of this section or any 
of the orders of the fish and game commission relating hereto shall be 
guilty of a misdemeanor and upon conviction thereof shall be punished 
by a fine or not less than two hundred dollars ($200) nor more than 
five hundred dollars ($500) or by imprisonment in the county jail for 
not less than thirty (30) days or not more than six (6) months, or by 


_ both such fine and imprisonment. 


Amd. Sec. 16, Ch. 192, L. 1925; Amd. Sec, 13, Ch. 59, L. 1927. 
Cited in Rosenfeld v. Jakways et al., 67 Mont. 558, 563, 216 Pac. 776. 


3697. Open season for deer. The open season for deer shall begin 
October 15th and shall end November 15th, both dates inclusive, of each 
year. The closed season for deer shall begin November 16th of each 
year and end October 14th of the following year, both dates inclusive; 
provided, however, that in all of that portion of Ravalli county drained 
by the west fork of the Bitter Root river, the open season for deer shall 


begin with the twentieth (20th) day of September and end with the 


twentieth (20th) day of October, both dates inclusive, of each year, and 
provided further, however, that it shall be unlawful and a misdemeanor, 
punishable as in this act hereinafter provided, for any person to shoot, 
hunt, kill, take or capture, or cause to be shot, killed, taken or captured, 
any deer, at any time within the counties of Yellowstone, Rosebud, Custer, 
Musselshell, Powder River, Carter, Richland, Roosevelt, McCone, Dawson, 


Carbon, Teton, Phillips, Prairie, Garfield, Treasure and Valley, and within all 


of that portion of Fergus county lying north of the township line between 
townships eighteen (18) and nineteen (19) and east of the range line 
between ranges twenty-four (24) and twenty-five (25) in said county, 
also all of Glacier and Pondera counties lying within the Lewis and Clark 
National Forest; and also all of that portion of Gallatin county lying 
and being north of the south line of township four (4), north, M. P. M. 

During the closed season for deer it shall be unlawful for any person 
to take, hunt, shoot, kill or capture, or cause to be taken, hunted, shot, 
killed or captured any deer; during the open season for deer it shall be 
unlawful for any person to shoot or kill or cause to be shot or killed 
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any deer other than one (1) male deer with horns not less than four 


(4) inches in length above the top of the skull. Provided, however, that 
it shall not be unlawful to take one deer of either sex in Mineral, Beaver- 
head, Madison, Glacier, Lake, Flathead, Lincoln, Sanders, and Ravalli 
counties. It shall also be unlawful and a misdemeanor punishable as 


in this act hereinafter provided, for any person responsible for the death — 


of any deer to wilfully waste any portion or portions of said deer suitable 
for food. 

Any person violating any of the provisions of this act shall be guilty 
of a misdemeanor and upon conviction thereof shall be punished as in 
this act hereinafter provided. 


Amd. Sec. 8, Ch. 77, L. 1923; Amd. Sec. 17, Ch. 192, L. 1925; Amd. Sec. 13a, Ch. 59, 


‘ L. 1927, 


3698. Destroying evidences of sex, a misdemeanor. Any person kill- 
ing any deer within this state who shall destroy such evidence of the sex 
of the deer so killed, as to make the determination of the sex thereof 
uncertain, shall be guilty of a misdemeanor, and upon conviction thereof, 
shall be punished as in this act hereinafter provided. 


Amd. Sec. 18, Ch. 192, L. 1925. | 


3699. Closed season for Rocky mountain sheep and goats. The 
entire state of Montana is hereby closed to the shooting, killing, taking, 
or capturing of any Rocky mountain sheep or goats; provided, however, 
that the state fish and game commission shall have the jurisdiction, power, 
and authority to open for limited periods of time any county in the state 


or any portion thereof to the shooting, killing, taking, or capturing of 


any Rocky mountain sheep or goats, and to establish bag limits. During 
the closed season for said Rocky mountain sheep or goats herein named, 
which said closed season shall be all of that season or period of the year 


and not declared and ordered open by said commission, it shall be — 


unlawful, and a misdemeanor for anyone to shoot, kill, take, or capture 
or cause to be shot, killed, taken, or captured any of the Rocky mountain 
sheep or goats of this state, and anyone violating any of the provisions 
of this section or the orders, rules, or regulations of the commission re- 
lating hereto shall be guilty of a misdemeanor and upon conviction thereof 
shall be fined by a fine of not less than fifty dollars ($50) and not more 
than five hundred dollars ($500), or not less than ten (10) days’ imprison- 
ment in the county jail nor more than ninety (90) days’ imprisonment 
in the county jail, or by both such fine and imprisonment. 

Amd. Sec. 9, Ch. 77, L. 1923; Amd. Sec. 19, Ch. 192, L. 1925. 

Cited in Rosenfeld v. Jakways et al., 67 Mont. 558, 563, 216 Pac. 776. 


3700. Closed season for certain game birds. Any person who, 
at any time within this state, hunts, shoots, kills, captures, or causes to 
be shot, killed or captured, or attempts to shoot, kill, or capture any 


quail, Chinese or Mongolian pheasants, commonly called ringneck pheas- — 
ants, Hungarian partridge, ptarmigan or wild turkey, or has in his pos- — 


session any of such birds or any part of any such birds, shall be guilty of a 
misdemeanor, and upon conviction thereof shall be punished by a fine of 
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not less than fifty dollars ($50), nor more than two hundred fifty dollars 
($250), or by imprisonment in the county jail for not more than sixty 
(60) days, or by both such fine and imprisonment, provided that the 
commission shall have the jurisdiction, power, and authority to open for 
limited periods of time, any county in the state or any portion thereof, 
to the hunting, shooting, killing, taking, or capturing of any of the birds 
herein mentioned, when in its opinion, conditions will justify the same, 
and to declare the number and sex of birds to be taken, killed, or pos- 
sessed in any one day of said open season or for the entire open season 
so created by said commission. 


Amd. Sec. 10, Ch. 77, L. 1923; Amd. Sec. 20, Ch. 192, L. 1925; Amd. Sec. 14, Ch. 59, 
L, 1927. 
Cited in Rosenfeld v. Jakways et al., 67 Mont. 558, 563, 216 Pac. 776. 


3701. Open and closed seasons for grouse. The open season for - 
sharp-tailed grouse, blue grouse, fool-hen, ruffed grouse commonly called 
pheasant or partridge, prairie chicken, sage-hen or sage grouse, shall 
begin on the sixteenth (16th) day of September and end on the twenty- 
fifth (25th) day of September of the same year, both dates inclusive. 
The closed season for the game birds named herein shall begin on the 
twenty-sixth (26th) day of September of each year and end on the fif- 
teenth (15th) day of September of the following year, both dates in- 
‘elusive. During the open season for the game birds named herein it 
shall be unlawful and a misdemeanor, punishable as hereinafter provided, 
for any person in any portion of the state of Montana to shoot, kill or 
capture, or take, or cause to be shot, killed, or captured, or taken, more 
than five (5) sharp-tailed grouse, blue grouse, fool-hen, ruffed grouse 
commonly called pheasant, or partridge, prairie chicken, sage-hen or sage 
grouse, in the aggregate of all kinds in any one day; it shall be unlaw- 
ful and a misdemeanor, punishable as hereinafter provided, for any person 
to have in his possession more than five (5) of any such birds in the 
aggregate of all kinds at any one time. During the closed season for 


the game birds herein named it shall be unlawful and a misdemeanor, 
_ punishable as hereinafter provided, to shoot, kill or capture, take or cause 


to be shot, killed or captured, or taken, any of the game birds named 


herein, provided, however, that the commission shall have the power to 


advance the date of the open season on sage grouse in any county of 
this state when said commission feels convinced that such change is neces- 
sary and meets with the approval of the sportsmen and property owners 
in such community, provided the notice of opening of a particular county 
or part thereof shall be advertised in a newspaper of that county at 
least ten (10) days prior to such opening date. 


Amd. Sec. 11, Ch. 77, L. 1923; Amd. Sec. 21, Ch, 192, L. 1925; Amd. Sec. 15, Ch. 59, 
L. 1927. 


3702. Power to open and close game districts. 
Rep. Sec. 32, Ch. 192, L. 1925. 


3703. Closed season and bag limits on migratory game birds. Any 
person who, during the period beginning the first.(1st) day of January 


of any year and the fifteenth (15th) day of September of the same year, 
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both dates inclusive, hunts, kills or captures, or causes to be shot, killed — 


or captured, or attempts to shoot, kill or capture any wild ducks, wild 
geese, brant, Wilson snipe or jacksnipe, greater or lesser yellow-legs, 
coot or gallinule, or who during the period beginning the first (1st) day 
of December of any year and the fifteenth (15th) day of September of 


the following year, both dates inclusive, hunts, kills, or captures, or at- 


tempts to shoot, kill or capture any sora or other rail, except coot and 
gallinule, or who in any one day during the open season shoots, kills or 
captures, or causes to be shot, killed or captured more than twenty-five 


(25) wild ducks (other than wood duck and eider duck) in the aggregate 


of all kinds, eight (8) wild geese in the aggregate of all kinds, eight (8) 
brant, twenty (20) Wilson or jacksnipes, twenty-five (25) rails and gal- 
linules, in the aggregate of all kinds, but not more than fifteen (15) of 
any one species, twenty-five (25) sora, twenty-five (25) coot, fifteen (15) 
greater and lesser yellow-legs in the aggregate of both kinds, or who 
hunts, shoots at, captures, kills, or attempts to capture or kill any migra- 
tory birds on any day except from half an hour before sunrise to sunset 
during the open season prescribed therefor, or who at any time of year 
hunts, shoots, kills or captures, or causes to be shot, killed or captured 
any little brown sandhill and whooping cranes, swan, woodcock, avocet, 
curlew, dowitcher, godwit, knot, plover, killdeer, sandpiper, willet, or 
other shore bird except greater and lesser yellow-legs, Wilson snipe or 


jacksnipe, or who shall possess any wild duck, wild goose, brant, Wilson © 


or jacksnipe, greater or lesser yellow-legs,.coots or gallinule, during the 
period beginning the eleventh (11th) day of January of any year and 
the fifteenth (15th) day of September of the same year, both dates in- 
elusive, or who shall possess any sora or other rail, (except coot and gal- 
linule), during the period beginning the eleventh (11th) day of December 
of any year and the fifteenth (15th) day of September of the following 
year, both dates inclusive, shall be guilty of a misdemeanor and upon 
conviction shall be punished as hereinafter provided. 

The fish and game commission is hereby authorized and empowered 
to make such changes in the provisions of this section as shall be neces- 


sary to make said provisions conform at all times to the regulations — 


of the United States department of agriculture pertaining to all and any 
of the migratory birds named herein. 


Amd. Sec. 13, Ch. 77, lL. 1923; Amd. Sec. 16, Ch. 59, L. 1927. 


3704. Closed and open seasons for fur-bearing animals. Any person 
who between the fifteenth (15th) day of April of any year and the first 
(1st) day of December of the same year, shoots, traps, kills or eaptures, 
or causes to be shot, trapped, killed or captured, or attempts to shoot, 


trap, kill or capture any marten or sable, otter, fox, mink, muskrat, 


raccoon or fisher, shall be guilty of a misdemeanor, and upon conviction 
thereof shall be punished as in this act hereinafter provided. Provided, 
however, that when it is shown that muskrats are doing severe injury 
upon, or are a menace to the structures, canal banks or other works of 
an irrigation project or district, any resident land owner on such project 


or district may kill or.trap or cause to be killed or trapped any muskrat 
upon or in menacing proximity to the structures, canal banks or other 
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works of such project or district during the closed season on muskrats, 
after having secured from the state fish and game warden a permit so to 
do, except that from June first (Ist) to August thirty-first (81st), both 
dates inclusive, of each year, no such permit shall be required. The furs 
and hides of such animals, legally taken during the open season, may be 
possessed, bought and sold at any time. 

It shall be unlawful and a misdemeanor, punishable as in this act 
hereinafter provided, for any person to shoot, trap, kill or capture, or 
eause to be shot, trapped, killed or captured, or to attempt to shoot, trap, 
kill or capture any otter, raccoon, marten or sable, until such time as the 
commission shall provide an open season’on marten or sable, otter, or 
raccoon, and any person violating any of the provisions hereof shall be 
guilty of a misdemeanor and upon conviction thereof shall be punished as 
in this act hereinafter provided. 

It shall be unlawful and punishable as in this act hereinafter pro- 
vided, for any person at any time to wilfully destroy, open or leave open, 
or partially destroy, the house of any muskrat or beaver. 

The open season on fur-bearing animals shall begin on December first 
(1st) of each year and end on April fifteenth (15th) of the following 
year, both dates inclusive. 


Amd. Sec. 14, Ch. 77, L. 1923; Amd. Sec. 22, Ch. 192, L. 1925; Amd. Sec. 17, Ch. 59, 
L. 1927. 


3706. Penalties. Any person found guilty of a violation of any of 
the terms of this act, or of any other violations of the state fish and game 
laws of the state of Montana, or of the rules, regulations or orders of 
the commission, if the same is defined as a misdemeanor under the terms 
hereof, shall, unless the punishment is otherwise defined and set forth, be 
‘punished by -a fine of not less than twenty-five dollars ($25), nor more 
than five hundred dollars ($500), or by imprisonment in the county jail 
for not less than ten (10) days, nor more than one hundred eighty. (180) 
days, or by both such fine and imprisonment, and in addition thereto, 
shall, in the discretion of the court, forfeit his license to hunt, fish or trap 
within this state for a period of one (1) year from date of conviction. 

Amd. Sec. 23, Ch. 192, L. 1925. 


3707. Compensation of persons issuing licenses. Any person hereby 
authorized to issue licenses of any kind, except duly appointed game and 
deputy game wardens, shall receive as compensation for issuing such 
license a sum of ten cents ($0.10) for each license so issued. Said com- 
pensation to be by such person retained out of each license fee as reported 
in the manner herein provided for reports of persons authorized to issue 
licenses. 


Amd. Sec. 15, Ch. 77, L. 1923. 


3714. Catching fish except with pole, line and hook—Use of traps, 
/nets and seines except as provided in section 12 of this act. Every person 
‘who takes or catches fish in any of the waters of this state except with 
hook and line held in hand or line and hook attached to rod or pole held 
‘in hand, or who takes or catches fish with hook baited with any poisonous 
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a 


substance or by means of the use of any poisonous substance, including 


fish berries, or who takes or catches fish by means of the use of fish traps, 
grab-hooks, seines, nets or other similar means for catching fish, shall be 
cuilty of a misdemeanor and upon conviction thereof, shall be punished as 
provided for in section 3706 of the Revised Codes of Montana, 1921, and the 
amendments thereto; provided, however, that the Montana fish and game 


commission shall -have the power, authority, and jurisdiction, to designate 


such waters within the state of Montana, wherein, in the judgment of the 


members of said commission, traps, seines, or nets may be used for the 


taking of nongame fish and Dolly Varden trout, and to close such waters 


so designated at the discretion of the commission, and to permit the tak- 
ing of black bass in Flathead lake, the taking of all fish by said means 


in said waters when so designated to be done under such rules and regu- 


lations as said commission may prescribe with reference thereto, and 


under the supervision of said commission, and all such fish so taken may be 
possessed and sold in such manner and under such restrictions as said 


commission may direct, all fish other than those herein designated so . 


taken under said rules and regulations when prescribed by said commis- 
sion, shall be returned uninjured to the waters from which they were 
taken. 


Amd. Sec. 16, Ch. 77, L. 1923; Amd. Sec. 25, Ch. 192, L. 1925; Amd. Sec. 18, Ch, 59, 


L. 1927. 


3717. Use of explosives or poison prohibited. If any person or per- 


sons shall use any giant powder or other explosive compounds, or any 
corrosive narcotic poison, or other deleterious substance for the purpose 
of catching, stunning, or killing fish, he shall be deemed guilty of a 
misdemeanor, and upon conviction thereof, shall be punished by a fine 


of not. less than one hundred dollars ($100), nor more than five hundred : 
dollars ($500), or by imprisonment in the county jail for a term of not 


less than thirty (30) days, nor more than six (6) months, or by both such 
fine and imprisonment. 


Amd. Sec. 24, Ch. 192, L. 1925. 


3720. Chasing big game with dogs a misdemeanor, 
Rep. Sec. 32, Ch. 192, L. 1925. 


3721. Catching, trapping or otherwise restraining big game a mis- 


demeanor. 
Rep. Sec. 32, Ch. 192, L. 1925. 


3722. Protection of beaver—Beaver license. No person shall take, 
trap, kill, capture or attempt to take, trap, kill or capture, or in any way 


destroy any beaver in the state of Montana, or possess, buy, sell, ship 


or transport within or without the state, or cause the same to be done, 
any beaver or any part thereof including skins or hides and castors, 
whether taken within or coming from without the state, except as herein- 
after permitted. ; 

Provided that upon payment of a fee of ten dollars ($10) the state fish 
and game warden may issue a permit to any bona fide owner or lessee 
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of real estate which is being actually and materially damaged by beaver, 
to take or destroy beaver on his own premises only, and provided that 
the warden shall, when issuing the permit mentioned, designate therein 
the maximum number of beaver that may be taken or destroyed under 
such permit. All applications for beaver permits shall be filed with the 
state fish and game warden, between the dates of May first (1st) and 
November thirtieth (30th) of each year. The term ‘‘premises’’ shall be 
construed to include any irrigation ditch or right of way appurtenant to 
the land for which said license or permit is issued. 

That the state fish and game warden shall in person or by deputy 
examine the premises and investigate the alleged damage by beaver before 


issuing a license or permit. 


Any person trapping beaver under a license or permit of the state 
fish and game warden shall properly care for all skins of beaver 
taken thereunder and as soon as cured shall send them to the state fish 
and game warden with a'report giving permit number and the place and 
date of capture. The state fish and game warden or his deputy, if satis- 
fied of the legal taking thereof, shall securely attach a numbered metal 


‘tag to each skin so received. A record of all skins so tagged shall be 


kept by the state fish and game warden which shall show the license 
number under which the skins were caught, the name and address of the 
permittee, and the number of the tag fastened to each skin. The skin 


_ or skins shall then be returned to the owner, who shall pay all transpor- 


tation charges both ways and shall pay to the state fish and game warden 
fifty cents ($.50) for each skin so tagged. 
Any person who shall receive or bring in from without the state any 


_ beaver skin or skins shall report their arrival in the state within three 


{ 


days to the state fish and game warden and furnish an affidavit setting 
forth the number of skins, the date of receipt, the name and address of 


the person from whom procured, the manner or method of transportation 


into the state, and shall forward said beaver skin or skins together with 


the aforesaid affidavit to the state fish and game warden. The state fish 
and game warden shall forthwith cause such skins, if found to have been 


lawfully caught or killed outside the state and lawfully exported to the 
state of Montana, to be tagged with distinctive numbered metal tags 


securely attached thereto upon payment of a fee of fifty cents ($.50) for 
_ each skin so tagged, and a state fish and game warden shall keep a record 


of all skins so tagged. 

The said metal tag shall remain attached to the beaver skin to which 
it was originally affixed by the state fish and game warden or his deputy 
until it is dressed and manufactured into an article of commerce, or it 
shall accompany any skin shipped or transported out of the state. It 
shall be a misdemeanor, punishable as hereinafter provided, to remove a 
tag from such skin, to duplicate or reproduce such tags for fraudulent 
purposes or use contrary to the provisions of this act, or to misuse any 
tag detached from the skin to which it was originally attached by the said 


state fish and game warden or his deputy. 


Beaver skins, taken within the state under permit, and those coming 


‘from without the state, tagged as herein provided, may be possessed, 


bought, sold or transported at any time within the state of Montana, but 
Mont. Code Supp.— 29 449 
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no beaver skin or skins may be exported in any manner from the state t 
without the shipper first obtaining an export or shipping permit from — 
the state fish and game warden, which may be issued upon application — 


showing the kind and number of the metal tags on said skins and the 


payment of a fee of fifty cents ($.50) for the permit for each shipment. — 


Any package offered for transportation from the state which contains 
a beaver skin or skins shall be clearly marked on the outside thereof 


with the names and addresses of the consignor and the consignee, the 
number and kind of skins contained therein, and the number of the — 


shipping permit. The taking and sale of live beaver under permit issued 


by virtue of the provisions of this section shall be regulated by the fish 
and game commission, and the license fee to be charged for sale of 


live beaver shall be three dollars ($3) for each beaver sold, provided : 
that live beaver shall be sold only to those who hold a license for the : 


purpose of the propagation of fur-bearing animals in this state. 


Any person who shall violate any of the provisions of this section : 
shall be guilty of a misdemeanor and upon conviction shall be punished — 


as hereinafter provided, and any beaver skin or skins taken or found in — 


this state or which have been shipped out of the state except as specifi- — 


cally permitted by this section are hereby declared contraband and shall 
be seized by the state fish and game warden, deputy or other officer 
authorized to enforce the provisions of this act.. All skins so seized shall 
be marked or tagged for identification and sold by the state fish and 


game warden to the best advantage, and the proceeds therefrom turned — 


into the state treasury to be credited to the fish and game fund. 


Beaver trapping permits issued under the provisions of this act. shall 


expire May first (1st) of each year and all beaver skins taken thereunder 
and not reported and tagged according to the provisions of this section 


prior to July first (1st) following shall be subject to seizure and sale as 


herein provided. 


Amd. Sec. 15, Ch. 77, L. 1923; Amd. 
Sec. 19, Ch. 59, L. 1927. 

Under this section, doh de the 
killing of beaver except as therein pro- 
vided, and section 3725, making posses- 
sion of certain wild animals or parts 


possessor killed the same, private owner- 
ship of beaver pelts is not a matter 


of common right, but may be acquired - 
only by compliance with the restrictions, 
such ownership is qualified. 
67 Mont. 


and then 
Rosenfeld v. Jakways et al., 
558, 216 Pac. 776. 


thereof prima facie evidence that the 


3723. Penalty for killing or shipping birds without permit—Exception. 
_ Any person who at any time shall hunt, capture, kill, possess, purchase, offer 


or expose for sale, ship, transport or cause to be shipped or transported 
any wild bird other than a game bird, or any part of the plumage, skin 


or body of any such bird, irrespective of whether said bird was captured 
or killed within or without the state, or take or destroy the nest or eggs 


of any such wild bird, except under a certificate or permit issued by the 


state fish and game warden, shall be guilty of a misdemeanor and upon 
conviction thereof shall be punished as hereinafter provided; provided, 


however, that the provisions of this section shall not apply to the hunting, — 


trapping or killing of English sparrows, crows, eagles, hawks, snow owls, 


great gray owls, great horned owls, blackbirds, kingfishers, magpies and — 
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jays and such other birds as the fish and game commission shall desig- 


nate, or the taking or destruction of their nests and eggs. 
Amd. Sec. 18, Ch. 77, L. 1923; Amd. Sec. 20, Ch. 59, L. 1927. 


3725. Possession of game as evidence. The possession of dead bodies, 
or any part thereof, or any of the game fish, game or nongame birds, 
game or fur-bearing animals defined by the fish and game laws of the 
state of Montana, shall be prima facie evidence that such person or per- 
sons in whose possession the same are found have killed, caught, or taken 
the same, and the possession of a fishing rod and line on the banks or 
shores of a stream or lake shall be prima facie evidence that the person 
or persons in whose possession the same are found was using the same 
to fish. 

Any person who shall possess, have or hold, or purchase, or keep in 
storage, or possess for any other purpose, any game fish, game bird, non- 
game bird, game animal, fur-bearing animal, or parts thereof, which shall 
have been lawfully killed, captured or taken, or who shall unlawfully use 
any fishing rod and line, or fishing line, shall be guilty of a misdemeanor 
punishable as hereinafter provided. 


Amd. Sec. 26, Ch. 192, L. 1925; Amd. 
Sec. 21, Ch. 59, L. 1927. 

Under this section and section 3722, 
private ownership of beaver pelts is not 


acquired only by compliance with the 
restrictions, and then such ownership is 
qualified. Rosenfeld v. Jakways et al., 
67 Mont. 558, 216 Pac. 776. 


a matter of common right, but may be 


3726. Sale of confiscated birds and animals. 
Cited in Rosenfeld v. Jakways et al., 67 Mont. 558, 564, 216 Pac. 776. 


3727. Certificate of sale. Upon the sale of such property, the officer 
shall issue a certificate to the party purchasing the same, certifying that 
the purchaser has the legal right to be in possession of the same, and 
anyone so acquiring said property from the state shall have the right 
to deal therewith without further question with respect to violation of 
the law, anything herein to the contrary notwithstanding. 

Amd. Sec. 27, Ch. 192, L. 1925. 
Cited in Rosenfeld v. Jakways et al., 67 Mont. 558, 564, 216 Pac. 776. 


3730. Removal of game from state. It is hereby declared to be un- 
lawful and a misdemeanor, punishable as hereinafter provided, for any 
person or persons to ship or take out of the state any of the game or 
nongame birds, fish, game animals, fur-bearing animals, or the skins of 
_fur-bearing animals, or any parts thereof, which are mentioned in. this 
act whether taken within or coming from without the state, except the 
same be done in the manner provided for by sections 3730, 3731, and 
3732 of the Revised Codes of Montana as amended by this act. 


Amd, Sec. 19, Ch. 77, L. 1923; Amd. Sec. 22, Ch. 59, L. 1927. 


3731. Permit to remove game from state. Any resident of this state 
who desires to ship out of the state any game animals, game or nongame 
birds, fish, fur-bearing animals, or the skins of fur-bearing animals, or 
parts thereof, legally taken -or killed in the state during the open season 
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therefor, or coming from without the state, shall first procure a permit 

from the state fish and game warden, said permit stating the name of 

the consignee and consignor, destination and number and kind of game or 

nongame birds, game animals, fish, fur-bearing animals, or the skins from 

fur-bearing [animals] or parts thereof, that is to be shipped, and said per- 

mit shall be presented to the transportation company with consignment. 
Amd, Sec. 20, Ch. 77, L. 1923; Amd. Sec. 23, Ch. 59, L. 1927, 


3732. Nonresident’s permits to ship game from state. Any non- 
resident of this state who has procured a proper license to hunt or fish 
within this state, and who desires to ship out of the state any of the 
game animals, game birds, fish, or any part thereof, taken or killed by 
him during the open season for killing the same, the same having been 
killed lawfully, shall present to the transportation company his license 
with the consignment of game or fish to be shipped, provided, that no 
person shall ship in one year more game or fish than it is lawful for one 
person to kill in a single open season. Provided that any nonresident 
who desires to ship or take out of the state, any fur-bearing animal, or 
the skins from fur-bearing animals, or parts thereof, legally acquired, 
shall first procure a permit from the state fish and game warden, said 
permit stating the name of the consignee and the consignor, destination 
and number and kind of fur-bearing animals, or the skins from fur-bear- 
ing animals that are to be shipped and said permit shall be presented 
to the transportation company with the consignment. 

Amd, Sec. 21, Ch. 77, L. 1923; Amd. Sec. 24, Ch. 59, L. 1927, 


3733. Labeling of packages. All shippers of fish, game or nongame 
birds, game animals, fur-bearing animals, or the skins of fur-bearing 
animals or predatory animals, or parts thereof, are hereby required to 
label all packages offered for shipment by parcel post, common carrier or 
otherwise, such label to be securely attached to the address of the pack- 
age and plainly indicate the names and addresses of the consignor and 
consignee and the complete contents of said package. All persons violat- 
ing any of the provisions of this act shall be deemed guilty of a mis- 
demeanor and upon conviction shall be punished as hereinafter provided. 


Amd. Sec, 22, Ch. 77, L. 1923; Amd. Sec, 28, Ch. 192, I;. 1925; Amd. Sec. 25, Ch. 59, 
L. 1927. 


3734, Carriers’ rules—Confiscation. No person or persons, or the 
agent or employee of any common carrier, association, stage, express, 
railway or transportation company shall transport or receive for trans- 
portation or carriage or sell or offer for sale any of the game animals, 
game or nongame birds, fish, fur-bearing animals, or the skins of fur- 
bearing animals, or parts thereof, except as specifically provided for by 


this act, and all game or nongame birds, fish, game animals, or fur-bearing 


animals, or parts thereof had in possession, or which have been shipped 
or are being transported in violation of any of the provisions of this act, 
shall be seized, confiscated, and disposed of as provided by law. Ang 
person violating any of the provisions of this act shall be guilty of a 
misdemeanor and punished as hereinafter provided. 
Amd. Sec. 26, Ch. 59, L. 1927. 
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3735. Penalty. Any person or person [persons] or the agent of any 
state, express, or railway company, or association or persons who shall re- 
ceive, for transportation or carriage, or shall sell or offer for sale any of 
the game fish that have been taken or killed contrary to the provisions of 

this act, knowing or having reason to know or believe that such fish were 

so illegally caught, taken or killed, shall be deemed guilty of a mis- 
demeanor, and upon conviction thereof shall be punished as in this act 
provided; provided, however, that any person having in his possession 
‘a fishing license for the current year may ship not to exceed twenty (20) 
pounds and one fish of the varieties in this act designated as game fish, 
by express, stage, or freight, upon showing said license to any such 
common carrier or to the agent thereof. 


Amd. Sec. 29, Ch. 192, L. 1925. 


3736. Fee for shipping permits. The state fish and game warden 
shall make a charge of fifty cents ($.50) for each and every ship- 
ping permit issued by him for the shipment of game or nongame birds, 
fish, game, animals, or fur-bearing animals, or parts thereof, out of the 
state. All money so received shall be turned over by him to the state 
treasurer at the time and in the manner provided by law, and the state 
treasurer shall place such money to the credit of the state fish and game 
fund. 


Amd. Sec. 27, Ch. 59, L. 1927. 


3741. Definitions. In the construction of this act the words ‘‘game’’ 
and ‘‘game birds’’ or parts of the same, shall be construed to mean the 
game animals and game birds, the killing of which is restricted or for- 
bidden by the laws of Montana; and the words ‘‘merchant,’’ ‘‘hotel and 
restaurant-keeper,’’ shall include each and every manager, servant, agent, 
and employer of such person. 


Amd. Sec. 30, Ch. 192, L. 1925. 


3742. Penalty for unlawful possession and shipment—Scientific or 
propagating purposes excepted. It is hereby made unlawful for any 
person to purchase, sell, offer to sell, possess, ship, or transport within or 
out of the state any game fish, wild bird, game or fur-bearing animal or 
part thereof, protected by the laws of this state, or coming from without 
the state, whether belonging to the same or different species from that 
native of the state of Montana, except as specifically permitted by this 
act. The provisions of this section shall not apply to the plumage of 
wild water-fowl lawfully killed when purchased or sold for other than 
millinery purposes, or to birds or animals collected or possessed under a 
permit issued by the proper state fish and game warden for scientific 
or propagating purposes, nor shall the provisions of this section be con- 
trued to prohibit the purchase, sale or offering for sale, shipping, trans- 
porting, or possession for sale, any head, skin, or scalp, mounted or un- 
mounted, or any full-sized mount of any game animal lawfully killed, 
provided the seller, before selling any such specimen shall first obtain 
from the state fish and game warden a permit authorizing him to sell it, 
nor to the sale of fur-bearing animals, or the skins of fur-bearing animals, 
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except untagged beaver skins, nor to the export of fur-bearing animals 
or the skins of fur-bearing animals under proper permit of the state fish 
and game warden. Any person violating any of the provisions of this sec- 
tion shall be deemed guilty of a misdemeanor and on conviction thereof 
shall be punished as hereinafter provided. 


Amd. Sec. 23, Ch. 77, L. 1923; Amd. Sec. 28, Ch, 59, L. 1927. 


3742.1. Penalties. Any person found guilty of a violation of the 


terms or provisions of this act, shall be punished in the manner provided - 


by section 3706 of the Revised Codes of Montana of 1921, as amended by 
chapter 192 of the Nineteenth Legislative Assembly, of the state of Mon- 
tana of 1925. 


En, Sec. 29, Ch. 59, L. 1927. 


3742.2. Effect partial invalidity act. If any section, subsection, sen- 
tence, clause or phrase of this act is for any reason held to be unconstitu- 
tional or inoperative, such decision shall not affect the validity of the 
remaining portions of this act. 


En. Sec. 31, Ch. 59, L. 1927. 


3744. Transportation or sale of fish or game by carriers. 
Rep. Sec. 30, Ch. 59, L. 1927. 


3745. Guides must have licenses. No person shall engage in the 
business of guiding, as the term is commonly understood, without first 
having procured from the state fish and game warden a guide’s license. 
Any competent person, who is a bona fide citizen of the state of Montana 
shall upon the presentation of an affidavit, stating that the applicant is 
of good moral character and responsible, and signed by three taxpayers 
of the county in which the applicant lives; and by the applicant making 
the payment of ten dollars ($10) to the state game warden, receive from 
said state game warden a guide’s license, which shall be good for one 
year only; provided that upon the payment of ten dollars ($10) annually 
said license may be renewed. Such license shall state the name, age, and 
place of residence of the holder, and shall further recite that the holder 
of such license is a person of good moral character. 


Amd, Sec. 174, Ch. 77, L. 1923. 


8751. Taxidermists to procure license. Any person who shall engage 
in, or who is at the present time engaged in conducting any taxidermist 
business, as the term is generally understood, or any person who conducts 
a business for the purpose of mounting, preserving or preparing any of 
the dead bodies of any birds, or animals, or any part thereof, mentioned in 


the game laws of this state, must first obtain from the state fish and game — 


warden a taxidermist’s license, and shall pay an annual license fee of — 
fifteen dollars ($15) therefor. Such person shall, on the first day of each — 
month, make a written report to the state fish and game warden, of all the — 
articles of game, the kind and number of each, by whom owned, and the © 
residence of owner, received during the past month, also of all the articles © 


of game shipped and to whom and where shipped during the last month; s 
‘ 
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also the amount and kind of each on hand on the last day of the month, 


and by whom owned and owner’s address. Any person violating the pro- 
visions hereof shall be deemed guilty of a misdemeanor and upon con- 
viction shall be punished accordingly, and in all cases of conviction their 
licenses shall be revoked. 


Amd. Sec. 24, Ch. 77, L. 1923. 


3752. Failure to procure license or make report a misdemeanor. 
Rep. Sec. 26, Ch. 77, L. 1923. 


3753. Disposition of fines, bonds and penalties. All fines, bonds, 
and penalties mentioned in any section of this act may be collected by 
civil action in the name of the state of Montana in any court of competent 
jurisdiction upon proper complaint being filed, and the amount of all fines 
and bonds collected under the provisions of this act shall be paid to the 
state game warden, and by him paid to the state treasurer and by him 
placed to the credit of the fund to be known as the fish and game fund. 
All such fines, bonds and costs shall be collected without stay of execu- 
tion, and the defendant, or defendants, may by order of the court be 
confined in the county jail of the county until such fine and costs are 
served out at the rate of $2 per day. 


Amd. Sec. 25, Ch. 77, L. 1923. 


3764. Boundaries Gallatin game preserve—Penalty for hunting. The 
boundaries of Gallatin game preserve are hereby established as follows: 
‘‘Commencing at the southeast corner section 19, T. 9 S., R. 8 E., which 
section corner is on line with the north boundary of the Yellowstone 
National Park, thence north one mile along east line of said section, thence 
west one mile, thence north one mile, thence west two miles, thence north 
three miles, thence west two miles, thence north two miles to the section 
corner common to sections 16-17-20 and 21, T. 8 8., R. 7 E., which corner 


is on the divide between Cottonwood creek and Sphinx creek, thence west 


along said divide to the northwest corner of secton 19, T. 8 8., BR. 7 E., 
thence south and west along the divide between Tom Miner creek, Mol 
Heron and Specimen creeks to a point on the Gallatin-Yellowstone divide, 
which point is north 60° E., 45 chains from the southwest corner of section 
27, T. 8 S., R. 5 E.; thence in a general southwesterly direction, following 
the top of the divide between Daly and Teepee creeks and Buffalo Horn 
creek a distance of approximately four and one-half miles, to a point on 
this divide where the township line, between townships 8 and 9 8., R. 4 E., 


erosses said divide, which point is 20 chains due west from the southeast 
eorner of section 36, T. 8S., R. 4 E., M. M.; thence due west along the 


township line between townships 8 and 9 8., R. 4 E., a distance of ap- 
proximately one and three-fourths miles to a point on the east bank of 
the Gallatin river, were the township line between townships 8 and 9 &., 
R. 4 E., M. P. M. intersects the said river, thence in a southeasterly direc- 
tion along the east bank of the Gallatin river to a point where the north 
section line of section 18, T. 9 S., R. 5 E. intersects the Gallatin river, 
thence due west along said section line and south section lines of sections 
11 and 12, T. 9 S., R. 4 E. to a point where said section lines intersect 
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Sage creek, thence up the east bank of Sage creek to the confluence of 
Big Sage creek and Little Sage creek, thence south along the divide between 
the above-mentioned creeks to Sage mountain, which is on the divide be- 
tween Sage creek and Cabin creek, thence east along said divide to the di- 
vide between Cabin and Teepee creeks, thence south along said divide to the 
divide between Teepee creek and Red Canyon ereek, thence south along 
said divide to the northwest corner of T. 12 S., R. 5 E., thence south a dis- 
tance of two miles along the west line of said township, thence east a dis- 
tance of approximately four miles to the west boundary of the Yellowstone 
National Park to the northeast corner of said Park, thence east along 
the north boundary of said National Park to the place of beginning. 

It shall be unlawful for any person to hunt for, trap, capture, kill or 
take or cause to be hunted for, trapped, or killed, any game animal or 
fur-bearing animal or birds of any kind whatever, within the limits of 
said preserve or to carry or to discharge any firearms, or to create any 
unusual disturbance tending to, or which may frighten or drive away 
any of the game animals or birds, or to chase the same with dogs or 
hounds in said preserve; provided, however, that permits to capture ani- 
mals or birds for the purpose of propagation, or for scientific purposes, 
or to trap fur-bearing animals, or to destroy mountain lions, wolves, foxes, 
coyotes, wildcats, mink or other predatory animals or birds, or for carry- 
ing firearms, may be issued by the state game warden, upon the payment 
of such fee, and in accordance with such regulations as may be established 
for said preserve by the state game and fish commission. Any person vio- 
lating any of the provisions of this act shall be guilty of misdemeanor, 
and upon conviction thereof, shall be punished by a fine of not less than 
twenty-five ($25) dollars, nor more than one hundred ($100) dollars or 
by imprisonment in the county jail for not less than thirty (380) days 
nor more than six (6) months, or by both such fine and imprisonment. 


Amd. Sec. 1, Ch. 80, L. 1925. 


3777. License for breeding and propagating game birds, game and 
fur-bearing animals. It shall hereafter be lawful for any person or per- 
sons, company, or association to engage in the business or occupation 
of propagating, owning and controlling wild game birds, game and fur- 
bearing animals of the state of Montana, upon premises wholly owned, 
leased or controlled by such person or persons, company or association 
in said state of Montana, under such regulations as may be prescribed by 
the fish and game commission, and the supervision of said state fish and 
game warden, upon payment of an annual fee of five dollars ($5) any 
applicant shall file with the commission, a statement of the place where 
he will conduct such business, and game and fur proposed to be raised on 
said premises, and shall for this purpose obtain a permit from the fish 
and game commission, which permit shall be issued by said commission, 
to capture alive in season or out of season such game birds, or game or 
fur-bearing animals as may be necessary for foundation stock for such 
game or fur farm. Such permit, however, shall limit the number of game 
birds or game or fur-bearing animals that may be so captured; the appli- 
cant shall be required to show that he has so fenced the place where such 
game or fur farm is located that no wild or public animal or bird ean 
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“mix with those confined by him and when license has been issued and a 
permit has been given to capture certain fur-bearing animals for founda- 
tion stock, said animals shall be subject to the same royalty or tax as 
the skins of the same animals are subject to. When the provisions of this 
section have been complied with the product of such game or fur farm 
may be dealt with and sold as private property, but every sale must be 
reported to the state game warden, and he shall make an annual report of 
his said game or fur business to the fish and game commission. 

Any person or person [persons] who at any time hereafter, in any part 
of the state of Montana, without the consent of the owner or caretaker of 
any inclosure within which fur-bearing animals are kept for breeding pur- 
poses, and on the fence of which inclosure are kept posted notices forbid- 
ding trespassing on the premises where the said animals are kept, and 
plainly discernible at a distance of not less than twenty-five yards there- 
from, shall pass within the said fence or such inclosure or climb over, 
break or cut through the same for the purpose of entering the said inclos- 
ure, or for any other purpose whatsoever, shall be guilty of an offense 
‘and liable to the penalty hereinafter provided. 


Amd. Sec. 31, Ch. 192, L. 1925, 


3777.1. Effect partial invalidity act. If any section, subsection, 
sentence, clause, or phrase of this act is for any reason held to be uncon- 
stitutional or inoperative, such decision shall not affect the validity of the 
remaining portions of this act. 


En. Sec. 33, Ch. 192, L. 1925. 


3778.1. Wolf Creek game preserve—Limits. For the better protec- 
tion and propagation of game animals and birds, the following described 
area in Linéoln county, state of Montana, is hereby set aside and estab- 
lished as a state game preserve, to be known as the Wolf Creek game 
preserve: 

Beginning at the northeast corner of township thirty-one (31) north, 
range twenty-six (26) west, in Lincoln county; running thence west to 
the summit of the divide between the Flathead river and the Kootenai 
river known as Pinkham ridge; thence southerly along the summit of said 
divide to the south line of township thirty (80) north; thence east along 
the said township line to the southeast corner of township thirty (380) 
north, range twenty-six (26) west; thence north along the Horse Plains 
Guide Meridian, which is the line between Flathead and Lincoln counties ~ 
to the point of beginning. 
' En. Sec. 1, Ch. 7, L. 1923. 


3778.2. Penalty. It shall be unlawful for any person to hunt for, 
trap, capture, kill or take or cause to be hunted for, trapped, or killed 
any game animal or birds of any kind whatever, within the limits of said 
preserve; or to carry or discharge any firearms, or to create any unusual 
disturbance’ tending to, or which may frighten or drive away any of the 
game animals or birds, or to chase the same with dogs or hounds in said 
preserve; (provided, however, that permits to capture animals or birds 
for the purpose of propagation, or for scientific purposes, or to destroy 
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mountain lions, wolves, foxes, coyotes, wildeats, mink or other predatory 
animals or birds, or for carrying firearms, may be issued by the state 
game warden upon the payment of such fee, and in accordance with such 
regulations as may be established for said preserve by the state game 
and fish commission). Any person violating any of the provisions of this 
act shall be guilty of a misdemeanor, and upon conviction thereof shall 
be punished by a fine of not less than twenty-five ($25) dollars, nor 
more than one hundred ($100) dollars, or by imprisonment in the county 
jail for not less than thirty (80) days nor more than six (6) months, 
or by both such fine and imprisonment. 


En. Sec. 2, Ch. 7, L. 1923. 


3778.3. Teton-Spring creek bird preserve. For the better protection 
and propagation of birds, the following described area in Teton county, 
state of Montana, is hereby set aside and established as a state bird 
preserve, to be known as the Teton-Spring creek bird preserve. 

All of sections two (2), three (3), four (4), nine (9), ten (10), eleven 
(11), twelve (12), thirteen (13), fourteen (14), and fifteen (15), in town- 
ship twenty-four (24), north, range five (5) west. 

En, Sec. 1, Ch. 33, L. 1923. 


3778.4. Penalty—Issuance permits. It shall be unlawful for any 
person to hunt for, trap, capture, kill, or take or cause to be hunted for, 
trapped, or killed any birds of any kind whatever, within the limits of said 
preserve; or to discharge and [any] firearms, or to create any unusual dis- 
turbance tending to, or which may frighten or drive away any of the 
birds, or to chase the same with dogs in said preserve; provided, however, 
that permits to capture animals or birds for the purpose of propagation, or 
for scientific purposes, or to destroy mountain lions, wolves, foxes, coyotes, 
wildcats, mink or other predatory animals or birds, may be issued by the 
state game warden, upon the payment of such fee, and in accordance 
with such regulations as may be established for said preserve by the 
state game and fish commission. Any person violating any of the pro- 
visions of this act shall be guilty of a misdemeanor, and upon conviction 
thereof shall be punished by a fine of not less than twenty-five ($25) dol- 
lars, nor more than one hundred ($100) dollars, or by imprisonment in the 
county jail for not less than thirty (380) days nor more than six (6) months, 
or by both such fine and imprisonment. 


En. Sec. 2, Ch. 33, L. 1923. 


3778.5. Spotted Bear Game Preserve. For the better protection and 
propagation of game animals and birds, the following described area in 
Powell and Flathead counties, state of Montana, is hereby set aside and 
established as a state game preserve, to be known as the Spotted Bear 
game preserve: 

Beginning at the mouth of Cayuse creek where it flows into the South 
Fork of the Flathead river, in Powell county; running thence up Cayuse 
creek to the summit of the Continental divide; thence north along the 
Continental divide to a point opposite Pentagon mountain, in Flathead 
county; thence down Pentagon creek to its confluence with Spotted Bear 


458 


~ Ch. 256] PRoPaGarion or GAME, [3778.6-3778.8 


creek; thence down Spotted Bear creek to the South Fork of the Flat- 
head river; thence southerly up the west bank of the South Fork of the 
Flathead river to the point of beginning. 


En. Sec. 1, Ch. 87, L. 1923. 


3778.6. Hunting prohibited—Permits when issued. It shall be un- 
lawful for any person to hunt for, trap, capture, kill or take or cause to 
be hunted for, trapped or killed any game animal or birds of any kind 
whatever, within the limits of said preserve; or to discharge any firearms, 
or to create any unusual disturbance tending to, or which may frighten 
or drive away any of the game animals or birds, or to chase the same 
with dogs or hounds in said preserve; provided, however, that permits to 
capture animals or birds for the purpose of propagation, or for scientific 
purposes, or to destroy mountain lions, wolves, foxes, coyotes, wildcats, 
mink, or other predatory animals or birds, may be issued by the state 
game warden, upon the payment of such fee, and in accordance with such 
regulations as may be established for said preserve by the state game 
and fish commission. Any person violating any of the provisions of this 
act shall be guilty of a misdemeanor, and upon conviction thereof, shall 
be punished by a fine of not less than twenty-five ($25) dollars, nor 
more than one hundred ($100) dollars, or by imprisonment in the county 
jail for not less than thirty days nor more than six months, or by both 
such fine and imprisonment. 


En. Sec. 2, Ch. 87, L. 1923. 


3778.7. Little St. Joe Game Preserve. For the better protection and 
propagation of game animals and birds, the following described area 
in Mineral county, state of Montana, is hereby set aside and established 
as a state game preserve, to be known as the Little St. Joe game preserve. 

Beginning at a point on the west bank of the Missoula river where 
the divide between Dry creek and Oregon creek intersects said river bank; 
running thence westerly along said divide to the summit of the Bitter 
Root range, which is the line between Montana and Idaho; thence north- 
westerly along the summit of said Bitter Root range to a point where 
the divide between Little St. Joe creek and Two Mile creek intersects 
said range; thence northerly along said divide between the Little St. Joe 
ereek and Two Mile creek to a point where said divide intersects the 
west bank of the St. Regis river; thence down the west bank of the 
St. Regis river to its confluence with the Missoula river; thence up the 
south bank of the Missoula river to the point of beginning. 


En. Sec. 1, Ch. 91, L, 1923. 


3778.8. Hunting prohibited—Permits. It shall be unlawful for any © 
person to hunt for, trap, capture, kill or take or cause to be hunted for, 
trapped, or killed any game animal or birds of any kind whatever, within 
the limits of said preserve; or to carry or discharge any firearms, or to cre- 
ate any unusual disturbance tending to, or which may frighten or drive 
away any of the game animals or birds, or to chase the same with dogs or 
hounds in said preserve; provided, however, that permits to capture 
animals or birds for the purpose of propagation, or for scientific purposes, 
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or to destroy mountain lions, wolves, foxes, coyotes, wildcats, mink or 
other predatory animals or birds, or for carrying firearms, may be issued 
by the state game warden, upon the payment of such fee, and in accord- 
ance with such regulations as may be established for said preserve by the 
state game and fish commission. Any person violating any of the pro- 
visions of this act shall be guilty of a misdemeanor, and upon conviction 
thereof, shall be punished by a fine of not less than twenty-five ($25) 
dollars, nor more than one hundred ($100) dollars, or by imprisonment 
in the county jail for not less than thirty (30) days nor more than six 
(6) months, or by both such fine and imprisonment. 


En. Sec. 2, Ch. 91, L. 1923. 


CHAPTER 257. 
REGULATION OF RAILROADS—BOARD OF RAILROAD COMMISSIONERS. 
3779. Creation of Commission. 


The remedies prescribed by this and chapter. Doney v. Northern Pacifie Ry. 


following sections for recovery of dam- 
ages caused by the exaction of discrimi- 
natory or unreasonable freight charges, 
are exclusive, and that therefore a com- 
plaint based upon the common-law rem- 
edy and drawn in entire disregard of the 
provisions of the statute did not state 
a cause of action, the common-law reme- 
dies having been superseded by said 


3787. Salary of senior safety appliance inspector. 


Co. et al., 60 Mont. 209, 199 Pac. 432. 

The act creating the railroad commis- 
sion was cited as chapter 257, Revised 
Codes of 1921, in State v. Johnson, 75 
Mont. 240, 248, 243 Pac. 1073. 


For text treatment of this subject see 
vol. 22 Cal. Jur. 4. 


The salary of the 


senior inspector appointed by, and working under, the board of railroad 
commissioners of. the state of Montana shall be, and the same is hereby 
fixed at, the sum of two thousand five hundred dollars ($2,500) per annum, 


payable monthly. 
Amd, Sec. 1, Ch. 90, L. 1927. 


3794. Power of board to fix rates, schedules and classifications. 


Since the presumption obtains that the 
railroad commission fixed and established 
reasonable rates in obedience to this sev- 
tion, and that the rate as established 
is in accordance with the approved and 


published tariff, a complaint which fails 
to allege that freight charges were not 
in accordance with such tariff is de- 
fective. Doney v. Northern Pacific Ry. 
Co. et al. 60 Mont. 209, 199 Pac. 482. 


3802. Attorney-general as attorney for board. 
Cited in State v. Board of Railroad Commrs., 73 Mont. 1, 4, 234 Pac. 834, 


3803. Court review of action of board—Pleadings. 
Cited in State v. Board of Railroad Commrs., 73 Mont. 1, 5, 234 Pac. 834, 


3804. Prohibition against rebates and discrimination. 


This and sections 3805, 3808, 3809, 
3810 and 3811 were cited as _ sections 
4385, 4386, 4389, 4390, 4391 and 4392, 


Revised Codes, in Doney v. Northern Pa- 
cific Ry. Co. et al., 60 Mont. 209, 229, 
230, 234, 199 Pac. 432. 


3806. Jurisdiction to enforce orders of board. 


Cited in State v. Board of Railroad Commrs., 73 Mont. 1, 4, 234 Pac. 834, 
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3808. Actions to recover excess charges. Any sum or amount of 
money paid to any railroad by any person or shipper in excess of the 
rates, tolls, or charges fixed and established by the board for such ser- 
vice, may be recovered from such railroad by the person or shipper in 
any action instituted and maintained in the district court of the county 
in which such payment was made, provided such action shall be brought 
within three years from the date of such payment. No contract or agree- 
ment, written or otherwise, between such person or shipper and the said 
railroad, shall be admissible in evidence for the purpose of showing a 


waiver of the right given by this section. No voluntary payment by 


any person or shipper of any such excess or overcharge to any railroad 
shall be, or held to be, a waiver on the part of such person or shippers 
of the right to sue and recover for such excess or overcharge, as provided 
for in this section. If, upon the trial of such action, it shall satisfactorily 
appear to the court or jury that such overcharge was wilfully made, the 


person or shipper bringing the said action shall be awarded damages in 


‘reasonable freight charges was made in 


treble the amount of such excess or overcharge, together with the costs 
and expenses of such action, including a reasonable attorney’s fee, to be 
taxed and collected as other costs in the action. 


Amd. Sec. 1, Ch. 155, L. 1925. the county in which the action is brought 


Under this section an allegation that 18 jurisdictional. Doney v. Northern 
payment of alleged discriminatory or un- eur ae Co. et al., 60 Mont. 209, 199 
ac. 432. 


3808.1. Limitation of actions. All actions at law by carriers subject 
to this act for recovery of their charges, or any part thereof, shall be 
begun within three years from the time the cause of action accrues and 
not after. 


En. Sec. 2, Ch. 155, L. 1925. 


3809. Action to determine reasonableness of rates or classification. 


a4 Commrs., 73 Mont. 1, 5, 234 Pace. 
34, 


Cited in Chicago ete. Ry. Co. v. Board 
of Railroad Commrs., 76 Mont. 305, 312, 
247 Pac. 162; State v. Board of Rail- 


3810. Action by shippers. 


On application for a writ of certiorari 
to annul an order of the board of rail- 


s0; where no rate has been fixed or the 
one established is considered excessive, 


toad commissioners directing the station 
facilities at a certain town to be removed 
to another town, relator had a sufficient 
remedy under this section by an action 
in the district court to determine whether 
the order was just and reasonable, and 
therefore certiorari did not lie. State v. 
Board of Railroad Commrs., 73 Mont. 1, 
234 Pac. 834. 

A shipper deeming himself aggrieved 
by a rate fixed by the railroad commis- 
Sion because unjust, unreasonable or dis- 
criminatory, must proceed under this 
section if he desires to have it declared 


he must apply to the commission for in- 
vestigation and determination of his 
contention,, under section 3796, before 
he can maintain an action in the courts; 
and if his case is predicated upon freight 
charges made in excess of those fixed 
and established by the commission, his 
complaint must so allege and the action 
must be brought within twelve months 
from the date of payment, under section 
3808. Doney v. Northern Pacific Ry. Co. 
et al., 60 Mont. 209, 199 Pae, 432. 

Cited in State v. Board of Railroad 
Commrs., 73 Mont, 1, 5, 234 Pace. 834, 


3812. Recovery of penalties and forfeitures. 
Cited in State v. Board of Railroad Commrs., 73 Mont. 1, 4, 234 Pac. 834. 
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3817. Existing rights of action not affected by law. 


The provision of this section that the 
Railroad Commission Act shall not have 
the effect of releasing or waiving “any 
right of action... by any person for 
any right, penalty or forfeiture which 
may have arisen or may hereafter arise 
under any law of this state,” ete., does . 


not have the effect of saving the com- 
mon-law remedy for recovery of excess 
freight rates, but refers to the remedies 
provided by the act itself. Doney v. 
Northern Pacific Ry. Co. et al., 60 Mont. 
209, 199 Pac. 432. 


3827. Rules for equipment of cars, trains and engines. 


Sections 3827-3829 were cited in Chi- 
cago etc. Ry. Co. v. Board of Railroad 


Commrs., 76 Mont. 305, 315, 247 Pae. 
162. 


3833. Power to compel construction of commercial spurs. 


This section, authorizing the board of 
railroad commissioners to order railway 
corporations to construct commercial or 
industrial spur-tracks under such rules 
and regulations as the board may estab- 
lish, without even in the most general 
terms prescribing the conditions under 


3842. Railroad commission may 


which it could compel obedience to its 
order and without requiring the giving 
of notice to the carrier or providing for 
a hearing, is void. Chicago etc. Ry. Co. 
v. Board of Railroad Commrs., 76 Mont. 
305, 247 Pac, 162. 


order electric signal bells installed. 


Sections 3842, 3843 were cited in Knott Sections 3842-3846 were cited in Nor- 
v. Pepper, 74 Mont. 236, 244, 239 Pac. mandin v. Payne, 65 Mont. 543, 548, 
1037. 212 Pac. 285. 


CHAPTER 257A. 
REGULATION OF MOTOR TRANSPORTATION COMPANIES. 


3847.1. Official map of state. The map of the state of Montana 
issued by the board of railroad commissioners of Montana shall be and 
the same hereby is designated as the official map of the state of Montana. 


En. Sec. 1, Ch. 9, L, 1927. 


3847.2. Custody of plates. 
the editions of said map are from time to time made, and in which the 
state of Montana now has an investment of more than eight thousand 
($8,000) dollars shall be and remain in the custody of said board of 
railroad commissioners, and shall be corrected from edition to edition 
by said board by the inclusion thereon of all proper current map data 
in accordance with the basic plan of such map. 


En, Sec, 2, Ch. 9, L. 1927. 


3847.3. 1927 edition — Distribution — Price. The board of railroad 
commissioners of the state of Montana shall, during the year 1927, cause 
to be issued in 1927 an edition of said map, containing all necessary 
corrections since the 1921 edition, and particularly including new coun- 
ties, new governmental surveys, new inland towns, new railroad towns, 
new railroad stations and depots, new postoffices, new rail construction 
and new historical data to make said 1927 edition a complete, final and 
useful map when issued. Said board of railroad commissioners shall 
distribute said maps free of charge to state, county and municipal officers 
for official use and to the public and high schools of the state. In all 
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other cases, said board of railroad commissioners shall collect a sum of 
money not in excess of fifty (50c) cents per map for all other maps 
distributed on request, and all receipts from such collections shall be 
deposited weekly with the state treasurer of the state of Montana to 
the credit of the general fund of said state. 


En. Sec. 3, Ch. 9, L. 1927. 


CHAPTER 258. 
REGULATION OF COMMON CARRIERS OF OIL. 


3849. Pipe-lines public utilities—Jurisdiction. 
Cited in State ex rel. Continental S. Co. v. Tullock, 68 Mont. 268, 277, 217 Pac. 348. 


3850. Regulation of construction of pipe-lines—Eminent domain. 
Cited in State ex rel. Continental S. Co. v. Tullock, 68 Mont. 268, 278, 217 Pac. 348. 


3851. Establishment of rates—Hearing—Complaints. 
Cited in State ex rel. Continental S. Co. v. Tullock, 68 Mont. 268, 277, 217 Pac. 348. 


CHAPTER 258A. 
REGULATION OF TRANSPORTATION BY MOTOR VEHICLE. 


3858.1. Definition of terms. The term ‘‘corporation’’ when used in 
this act means a corporation, company, association or joint stock com- 
pany ; 

(b) The term ‘‘person’’ when used in this act means an individual, 
firm, or copartnership ; 

(c) The term ‘‘transportation company’’ when used in this act 
means every corporation, person, their lessees, trustees, receivers, or 
trustees appointed by the court whatsoever, owning, controlling, operat- 
ing, or managing any motor vehicle, motor truck, motor bus, bus trailer, 
semi-trailer or other trailer in connection therewith, used in the business 
of transportation of persons or property or aS a common earrier for 
compensation over any public highway in this state between fixed termini, 
or over regular or irregular routes not operating exclusively within the 
limits of any incorporated city or town; 

(d) The term ‘‘public highway’’ when used in this act means every 
public street, road, highway or way in this state; 

(e) The words ‘‘for compensation’’ shall be construed to mean 
transportation of any person for hire in any motor vehicle; provided, 
that the railroad commissioners may exempt from the operation of this 
act the transportation of freight or passengers by motor vehicle in 
rural communities when not done on a commercial basis; 

(f) The term ‘‘motor vehicle’? when used in this act shall mean any 
self-propelled vehicle moving over the highway of this state, excepting 
road rollers, farm tractors, traction engines, fire-extinguishing engines 
and police or hospital busses or ambulances; provided that every motor 
vehicle equipped with more than four wheels shall be declared to be a 
motor vehicle used in connection with a trailer or sub-trailer. 

En. Sec. 1, Ch. 154, L, 1923. 
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Chapter 154, L. 1928, providing for the 
regulation of the transportation by motor 
vehicle of persons and property for com- 
pensation over the public highways of 
the state, does not apply to a single, 
isolated act of transportation for hire 
in a rural community, and that therefore 
such an act of transportation without the 
operator having first obtained a license 
from the state railroad commission so to 
do, does not constitute a public offense. 
State v. Flagg, 75 Mont. 424, 242 Pac. 
1023. 

Chapter 154, L. 1923, in granting the 
state railroad commission power to im- 
pose reasonable rules and regulations for 
the: conduct of the business of motor 
vehicle transportation of persons or prop- 
erty for compensation and to determine 
matters of detail in carrying out the 
legislative will in enacting the measure, 
neither violates section 1, article IV of 
the constitution, prohibiting the exercise 
of powers reposed in one department of 
government by either of the other two, 
nor the fundamental principle of con- 
stitutional law which prohibits the leg- 
islature from delegating its power to 
any board or commission. State v. John- 
son, 75 Mont. 240, 243 Pac. 1073. 


While every person has the right to 
travel upon the public highway and trans- 
port his property thereon, use of it for 
the purpose of carrying on the business 
of motor vehicle transportation is not a 
vested right but a mere privilege or 
license which the legislature may grant 
or withhold in its discretion, or grant 
upon such conditions as it sees fit to 
impose; hence chapter 154, L. 1923, regu- 
lating such business, is not open to 


the constitutional objections that it takes. 


private property for public use without 
due process of law, or denies to the 
people the right of enjoying their prop- 
erty. State v. Johnson, 75 Mont. 240, 
243 Pae. 1073. 


Only persons who operate motor ve- 
hicles on a commercial basis come within 
the regulatory provisions of chapter 154, 
above, and under them persons residing 
in rural communities occasionally carry- 
ing passengers or freight for or without 
compensation and not as a regular busi- 
ness are exempted; hence the proviso in 
subdivision (e) of section 1 of the act, 
that the public service commission “may” 
exempt persons falling within the latter 
class is construed to mean ‘must,’ de- 
priving the commission of any discretion 
in the matter. State v. Johnson, 75 
Mont. 240, 243 Pac. 1073. 

The fact that chapter 154 above does 
not exempt the operator of a commercial 
motor vehicle carrying the United States 
mail does not render it invalid as an 
interference with the functions of the 
federal government; nor does the fact 
that ambulances or police busses are 


PouiITICAL CoDE. 


exempt affect its validity. State v. John- q 


son, 75 Mont. 240, 243 Pac. 1073. 
The provision of chapter 154 fixing a 
maximum fee for the license required 


by it for operating a motor vehicle for — 


hire at $10 per annum and leaving it 
to the state railroad commission to fix 
the amount to be paid by each licensee 
within that limit, held not a delegation 
of legislative power. State v. Johnson, 
75 Mont. 240, 243 Pac. 1073. 

In the absence of a showing to the 
contrary, the license fees required to be 
paid by chapter 154, L. 1923, and the 
rules and regulations promulgated by the 


railroad commission, must be presumed. 


to be reasonable. State v. Johnson, 75 
Mont. 240, 243 Pae. 1073. 

Under the rule that one charged with 
an offense cannot question the validity 
of an act as to provisions which do not 
apply to his case, one accused of oper- 
ating an automobile, motor vehicle and 
motor-bus, the proof showing that he 
operated a motor-bus, could not com- 
plain of the insufficiency of the defini- 
tion of “motor vehicle” as given in this 
section. The other two designations of 
the vehicle in the information must be 
treated as surplusage. State v. Johnson, 
75 Mont. 240, 243 Pace. 1073. 

Where congress has acted in the matter 
of regulation of interstate commerce, the 
state cannot interfere, but in the absence 
of regulation by it as respects such com- 
merce carried on by motor vehicles, the 
state may, as it has done by this act, in 
the exercise of its police power prescribe 
rules and regulations for such traffic, and 
the state board of railroad commissioners 
has the power to carry its provisions into 


effect, provided its acts in that regard — 


are not arbitrary or capricious. Inter- 
state Transit Co. v. Derr et al., 71 Mont. 
222, 228 Pac. 624. 

A city imposed a license fee of $25 
for the first taxi operated for hire and 
$12 for each additional one. Held that 


‘in the absence of a showing that the. 


railroad commission had exercised the 
powers given it by this act, the fee 
exacted by the city cannot be said 
to exceed the fee imposed by the state 
for the same purpose contrary to the 
provisions of section 5039. State ex rel. 
City of Bozeman, v. Police Court, 69 
Mont. 435, 219 Pac. 810. 

Under this act cities and towns are 
authorized to enact ordinances licensing 
and regulating the motor vehicle business 
for hire, and therefore the contention 
that such business is not subject to nor 
requires police regulation is without 
merit. State ex rel. City of Bozeman 
v. Police Court, 68 Mont. 435, 219 Pae. 
810. 


Jurisdiction over carriers transporting 
by motor trucks or busses, notes, 1 A. 
L. R. 1460; 9 A. L. BR. 1011, 
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3858.2. Class of transportation subject to act. No corporation or 
person, as defined in section one of this act, their lessees, trustees, re- 
ceivers, trustees appointed by the court whatever, shall operate any 
motor vehicle, motor truck, motor bus, bus trailer, semi-trailer, or other 
trailer in connection therewith for the transportation of persons or prop- 
erty for compensation of any highway or public highway in this state 
except in accordance with this act. 


En. Sec. 2, Ch. 154, L. 1923. 

The word “operate” as employed in this 
section, in providing that no person shall 
“operate” a motor vehicle for transporta- 


ness,’ in view of other provisions of the 
act which make such a definition of the 
word necessary for the purpose of har- 
monizing the requirements of the act 


a 


a ee 


as a whole. State v. Flagg, 75 Mont. 


ti e ithout license first ob- 
Me ate ack 424, 242 Pace. 1023. 


tained, held to mean “conduct as a busi- 


3858.3. Supervision by railroad commission — Regulation by cities. 
The railroad commissioners of Montana are hereby authorized to super- 
vise every transportation company as defined in section one of this act 
and on complaint to inquire into rates, fares, and charges to be charged 
by such transportation company, and to prescribe in each case so brought 
before said commission an equitable rate, fare, or charge and to require 
such transportation companies to provide adequate facilities for the 
conveyance and transportation and to regulate the service and safety 
of operation of each such transportation company, to require such 
transportation company to file annual reports and from time to time to 
furnish such other data as said commission may require in order to 
administer this act. Cities and towns may enact and enforce reasonable 
regulations and regulatory ordinances including the imposing of regu- 
latory licenses not destructive of the general purposes of this act. 
Nothing in this act shall empower the railroad commissioners of Montana 
to restrict the operation of such transportation company or companies, 
as have complied with the provisions of this act, in the use of the public 
highways. 

En. Sec. 3, Ch. 154, L. 1923. 


Sections 3858.3 to 3858.11 were cited 
as sections 3 to 11 of chapter 154, L. 1923, 


in Interstate Transit Co. v. Derr et al., 
71 Mont. 222, 228 Pace. 624, 


3858.4. Certificate of permission—Permits. No transportation com- 
pany, as defined in section one of this act, shall hereinafter operate any 
motor vehicle, motor truck, motor trailer, bus trailer, semi-trailer or other 
trailer in connection therewith for the purpose of transportation of per- 
sons or property for compensation on any public highway of this state 
without first having obtained from the railroad commissioners of Montana 
a certificate which shall set forth the special terms and conditions under 
which permission is granted to operate any of the vehicles above men- 
tioned. No permit held or owned or obtained by any transportation 
company shall be assigned, leased or transferred except upon the au- 
thority or authorization of the railroad commissioners of Montana. A 
permit issued by the railroad commission to operate any motor vehicle 
or any other vehicle prescribed by this act for compensation over any 
of the highways of the state of Montana shall not be an exclusive right 
or license to operate over any route, road, highway or between any 
fixed terminals, but said commission shall have the power after hearing, 
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when the applicant requests a certificate to operate in a territory al- 
ready served by a certificate holder or licensee, under this act, only 
when the existing auto transportation company or companies serving 
such territory, route or stage line, does not provide adequate trans- 
portation facilities and service to the satisfaction of the commission, 
and in all other cases with or without hearing, to issue said certificate as 
prayed for, or for good cause shown to refuse to issue same or to issue 
it for the partial exercise only of the said privilege sought, and may 
attach to the exercise of the rights granted by said certificate such 
terms and conditions as in its judgment the public convenience and neces- 
sity may require. 
En. Sec. 4, Ch. 154, L. 1923. 


3858.5. Revocation of permits. The railroad commission of Montana 
shall have the power to revoke any permit or license issued under the 
powers granted by this act, and may revoke any such permit or license 
when the holder or holders thereof or his or [of] their agents, or repre- 
sentatives shall be guilty of repeated violations of this act or of the 
motor vehicle laws of the state of Montana, but no action shall be taken 
without notice, as the railroad commission shall deem sufficient, and 
upon a hearing thereon. 


En. Sec. 5, Ch. 154, L. 1923. 


3858.6. Bond required — Conditions. No transportation eompany 
shall, subsequent to the taking effect of this act, operate any motor 
vehicle, motor bus, bus trailer, semi-trailer or other trailer in connection 
therewith, for the transportation of persons or property for compensa- 
tion on any public highway in this state without first having filed with 
the railroad commission of Montana a good and sufficient bond with 
such surety or sureties and conditions satisfactory to the railroad com- 
mission, or a public liability and property damage policy written by a 
casualty company, satisfactory to the board of railroad commissioners 
of Montana, in such an amount as the railroad commission may deem 
necessary to adequately protect the interests of the public, with due 
regard to the number of persons and amount of property involved, which 
surety bond or public liability and property damage policy shall be 
conditioned to insure the transportation company against its legal lia- 
bility for injury to the public and damage to property thereof resulting 
from the negligent operation of such motor vehicles. 

The foregoing shall not prevent the acceptance of cash or its equiva- 
lent in lieu of bonds or insurance policies. Said railroad commissioners 
shall also require a satisfactory bond in such penal sum and conditioned 
upon the payment of all fees or charges which may be due the state 
under any permit for operation and for the faithful carrying out of any 
permit granted by the railroad commissioners and which it has authority 
by law to grant, and no transportation company which shall fall within 
the terms of this act, and has given the bonds herein required shall be 
required to give any other bond or security by any city or town, or 
other agency of the state. Personal sureties shall not be accepted by the 
railroad commission upon any bond provided by this act. 
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En. Sec. 6, Ch. 154, L. 1923; Amd. Sec. judicial power in the railroad commis- 
1, Ch. 103, L. 1925. ' sion is without merit. State v. Johnson, 
The objection that this section vests 75 Mont. 240, 243 Pac. 1073. 


3858.6A. Effect partial invalidity act. If any section, subsection, 
sentence, clause, or phrase of this act is for any reason held unconstitu- 
tional, such decision shall not affect the validity of the remaining por- 
tions of this act. The legislative assembly declares that it would have 
passed this act and each section, subsection, sentence, clause, and phrase 
thereof irrespective of the fact that any one or more section, sub- 
sections, sentence, clauses, or phrases be declared unconstitutional. 

En. Sec. 2, Ch. 103, L. 1925. 


3858.7. Procedure before commission—Appeals. In all matters in 
which the railroad commission of Montana has the power and authority 
under the constitution and laws of this state or of this act, application and 
complaints may be made to the railroad commissioners of Montana, 
processes issued, hearings held, opinions, orders and decisions made and 
filed, petitions for rehearing filed and acted upon, and proceedings in- 
stituted in the district court of any county in Montana, and appeals taken 
to the supreme court of Montana, in the manner, under the conditions, 
and subject to the limitations and with the effect specified in the laws 
applicable to or regulating the railroad commission of Montana, as such 
laws may provide. 

En, Sec. 7, Ch. 154, L. 1923. 


3858.8. License fee—Expenses. The railroad commission of Montana 
is hereby authorized and empowered in the regulation of the persons and 
corporations as defined in this act, to require the payment of an annual 
license fee to be paid by each transportation company doing business 
within the ‘meaning of this act, in accordance with the number and 
weight and size of such vehicle or vehicles owned or operated by it, 
‘such license fee, not to exceed the sum of ten dollars ($10) per vehicle, 
to be imposed for the purpose of defraying the expenses of administration 
of this act and the regulation of the businesses herein described. Such 
license fees so imposed and collected shall be by the railroad commission 
‘paid into the state treasury of Montana monthly and there shall be placed 
to the credit of the general fund; and any such payment or payments 
when so made shall constitute and be considered as and are hereby made, 
an appropriation of such sums or amounts from the general fund for 
the purpose of carrying out the provisions of this act. All expenses of 
whatsoever kind or nature of the railroad commissioners incurred in 
carrying out the provisions of this act shall be audited by the state 
auditor and passed by the board of examiners of this state and paid out 
of the moneys hereby appropriated upon the presentation of the duly 
verified claims therefor after approval by the railroad commissioners of 
Montana in the same manner as other claims against the state are 
audited and paid. 

En. Sec. 8, Ch. 154, L. 1923. those exempted from the act, since an 
In a prosecution of the operator of a exception need not be negatived, unless 


commercial motor vehicle for failure to it is a constituent part of the offense. 
pay the license fee prescribed by this State v. Johnson, 75 Mont. 240, 243 Pac. 


section, the state need not prove that 1073. 
the vehicle in question was not one of 
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3858.9. Penalties. Every officer, agent or employee of any corpora- — 
tion and every other person who violates or fails to comply with or 
procures, aids or abets in the violation of any provision of this act, or 
who fails to obey, observe or comply with any order, decision, rule or 
regulation, direction, demand, or requirement, or any part or provision 
thereof of the railroad commission of Montana, or who procures, aids” 
or abets, any corporation or person in its failure to observe or comply 
with any such order, direction, decision, rules, demand or requirement, or 
any part or provision thereof, shall be guilty of a misdemeanor and shall — 
be punishable by a fine of not less than fifty dollars ($50) and not © 
exceeding one thousand dollars ($1,000) or by imprisonment in the 
county jail not exceeding one year, or by both such fine and imprison- — 
ment in the discretion of the court. 


En. Sec. 9, Ch. 154, L. 1923. 


3858.10. Scope of act. Neither this act nor any provisions thereof 
shall be applied or be construed to apply to commerce with foreign na-— 
tions or commerce among the several states of this union except in so 
far as the same may be permitted under the constitution of the United 
States, treaties made thereunder and the acts of congress. 


En. Sec. 10, Ch. 154, L. 1923. 


3858.11. Effect partial invalidity act. If any section, subsection, 
sentence, clause, or phrase of this act is for any reason held unconstitu- — 
tional, such decision shall not affect the validity of the remaining por- 
tions of this act. The legislative assembly declares that it would have 
passed this act and each section, subsection, sentence, clause, and phrase 
thereof irrespective of the fact that any one or more section, subsections, — 
sentences, clauses, or phrases be declared unconstitutional. 


En. Sec. 11, Ch. 154, L. 1923. 


CHAPTER 259. 


REGULATION OF NAVIGATION—INSPECTION OF BOATS AND VESSELS BY 
RAILROAD COMMISSION. 


3859. Appointment of inspectors of water craft. That each in- 
spector of boilers, appointed by the industrial accident board under the 
provisions of section 2712, shall be appointed and designated by the board 
of railroad commissioners of the state of Montana as ex-officio inspector — 
of steam vessels, other boats propelled by machinery, sailing craft, ferry- 
boats and barges, other than private pleasure boats, on any of the 
navigable waters of the state of Montana. 


Amd. Sec. 1, Ch. 105, L. 1923. 


3875. Compensation of inspectors—Inspection and license fees. In- 
spectors of boilers shall not be entitled to any additional compensation 
for services performed by them as inspectors of water craft. The fees — 
for such inspection shall be paid at the time of the inspection. All fees 
for licenses shall accompany the application for such license, and in — 
ease such license is not issued, the fees shall be returned to the applicant. — 
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-use of general fund. 
_ Amd, Sec. 1, Ch. 105, L. 1923. 


Pusuic. SERVICE COMMISSION, 


[3879-3905 


|All fees must be accounted for and paid over to the state treasurer for 


CHAPTER 260. 
REGULATION OF PUBLIC UTILITIES—PUBLIC SERVICE COMMISSION. 


3879. Creation of public service commission. 


The act creating the public service 
commission confers upon the commission 
the power, within the lawful exercise of 

_its authority, to change the rates, tolls 
and charges in public utility contracts, 
»even though they existed prior to the 
|passage of the act. City of Billings v. 
_ Public Service Com., 67 Mont. 29, 30, 214 
Pac. 608. 

The public service commission has 
jurisdiction to relieve a street railway 
company of its contract obligation to 
' operate its line during the period covered 
‘by its franchise, on the ground that its 
/ operation entailed a loss, but, until the 


state has acted, the obligation to run is 
a continuing one and must be discharged. 
City of Helena v. Helena Light & Ry. 
Co., 63 Mont. 108, 207 Pac. 337. 

An irrigation company organized for 
the purpose of supplying water for the 
irrigation of agricultural lands is not a 
“public utility” within the meaning of 
sections 3879-3913 and is therefore not 
subject to supervision and regulation by 
the public service commission. (Mr. Chief 
Justice Brantly and Mr. Justice Galen 
dissenting.) State ex rel. Thatcher v. 
Boyle et al., 62 Mont. 97, 204 Pac. 378. 


3880. Railroad commissioners ex-officio commission. 


This and the following section were 
cited as sections 2 and 3, chapter 52, 


= 


L. 1913, in State v. Boyle et al., 62 Mont. 
97, 102, 204 Pac. 378. 


3887. Right to examine books, records, etc. 


Cited as section 7, ehapter 52, L. 1913, in State v. Boyle et al., 


1204 Pac. 378. 


62 Mont. 97, 106, 


3883. Failure to make reports or permit examinations. 
Cited in City. of Billings v. Public Service Com., 67 Mont. 29, 37, 214 Pac. 608. 


3891. Schedules of rates, tolls and charges. 
Cited in City of Billings v. Public Service Com., 67 Mont. 29, 36, 214 Pac. 608. 


3892. Greater or less charges than those prescribed—Rebates and 


| privileges. 

The last sentence in this section creat- 
ing the public service commission: “This, 
however, does not have the effect of sus- 
pending, rescinding, invalidating or in 
any way affecting existing contracts,” 
tefers to the preceding sentence and not 
to the entire act, and means that, until 
changed by the commission, the rates, 
toll and charges were to remain as fixed 
in existing contracts, even though such 


3905. Enforcement of rates or 


Rates fixed by the public service com- 
‘Inission for a public utility furnishing 
hot-water heat in a city are prima facie 
lawful, can be attacked in court on the 
sole ground that they are unlawful or 
‘unreasonable, and must be deemed reason- 
‘able and just until final determination 
» by the courts, the burden of proof resting 
upon the party attacking the order of 


contracts granted rebates, concessions and 
special privileges, and that pending 
change by the commission the public 
utility was protected from prosecution; 
overruling the decision in Helena L. & 
Ry. Co. v. Northern Pac. Ry. Co., 57 
Mont. 98, in so far as it conflicts with 
the above holding. City of Billings v. 
Public Service Com., 67 Mont. 29, 30, 
214 Pac. 608. 


charges, 


the commission. Billings Utility Co. v. 
Public Service Com. of Montana et al., 
62 Mont. 21, 203 Pac, 366. 

This and the following section were 
cited as sections 25, 26, chapter 52, 
L. 1913, in Billings Utility Co. v. Public 
Service Com., 62 Mont, 21, 32, 203 Pac. 
366, 
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CHAPTER 260A. 


REGULATION AND LICENSING OF GASOLINE MANUFACTURERS AND 
DEALERS. 


3913.1. Gasoline manufacturers and dealers’ license — Application. 
All persons, firms, copartnerships, corporations, trusts or agencies engaged, 


; 


directly or indirectly, in the business of selling or offering or advertising 


for sale or in the business of refining or manufacturing or keeping for 
sale within the state of Montana any gasoline, kerosene, distillate, road 
oil, fuel oil, or any oil or gas or oil and gas product, lubricating oil and 


greases, for use in motor vehicles or in internal combustion engines, shall 
make application to the public service commission of Montana, upon such 


blank forms as may be provided by said commission for the right to do 


business in the state of Montana and the making of such application shall — 


be a condition precedent to the right of any such person, firm, copartner- 
ship, corporation, trust or agency to transact any such business within 


the state of Montana and upon the making and filing of such application — 
and the payment of the proper fee, a license shall issue to the applicant. — 


Such persons, firms, copartnerships, corporations, trusts or agencies 
are hereinafter, for brevity, designated dealers, and the term ‘‘dealers’’ 
whenever used herein, shall include all persons, firms, copartnerships, 
corporations, trusts or agencies described in this section. 


En. Sec. 1, Ch. 109, L. 1927. 


3913.2. License fee. Each dealer shall pay a license fee of one | 


dollar for each separate place of business where such dealer transacts 


business, and one dollar additional for each gasoline pump or vending 


machine in excess of one used at such place of business. All licenses shall 


be annual and expire December thirty-first. Each refinery doing business — 


in the state of Montana shall pay an annual license fee of one dollar. 
En. Sec. 2, Ch. 109, L. 1927. 


3913.3. Gasoline inspection fund. All fees and receipts taken and 
received by said commission in the administration of this act shall be 
transmitted and credited to the state gasoline inspection fund, hereby 


created, and the state treasurer of the state of Montana shall have the 
custody of said fund and keep the same separate from any other funds — 
under his control; and all of the expenses incurred in the administration — 


of this act, or in enforcing the terms hereof shall be paid out of said 
fund in the same manner as other claims against the state of Montana. 


En. Sec. 3, Ch. 109, L. 1927. 


3913.4. Public service commission to enforce act. The public service 


commission of Montana is hereby required to secure the proper enforce- 


ment of this act, to procure for inspection and test and cause to be 
inspected and tested suitable samples of the commodities enumerated — 


herein, to make all necessary rules and regulations not inconsistent with — 


the terms of this act for the procuring and transmission of said samples 
and for reporting the results of analyses; to inform the county attorney 
of the proper county of all cases of violations of this law and to require 
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said county attorney to assist in investigations under the provisions 


hereof and to ascertain the facts with respect thereto. 
En. Sec. 4, Ch. 109, L. 1927. 


3913.5. Names and grades to be indicated. All of the commodities 
enumerated herein must be sold under and through names and grades 
respectively, and such names and grades must be impressed indelibly, 
painted or stamped, or otherwise plainly marked upon the barrel, ean, 
earboy, vessel or other container in which the same are stored, sold, 
offered or exposed for sale or shipped, respectively, or upon a label 
conspicuously and securely fastened thereto, giving the true name and 
erade and content of the product and the name and address of the 
manufacturer or dealer who sells the same. 

It shall be unlawful, in violation of this act to sell or offer or expose 
for sale any commodities unless the same are properly marked as herein 
provided and unless the said commodities shall, in all respects, meet 
the tests and standards herein prescribed. It shall be the duty of every 
wholesaler of gasoline to furnish with each delivery of gasoline to a 
retailer, a statement that the said gasoline conforms with the standards 
by this act prescribed. 


En. Sec. 5, Ch. 109, L. 1927. 


3913.6. Gasoline standards. The standards of quality and strength 
for gasoline kept for sale or offered for sale within the state of Montana, 
shall at all times be identical with the then current specifications of 
gasoline known as United States government motor gasoline as promul- 
gated by the bureau of mines of the department of the interior of the 
United States, or by other competent federal authority. 


En. Sec. 6, Ch. 109, L, 1927. 


3913.7. Kerosene standards. The standards of quality, purity, and 
strength for all kerosene kept, offered or exposed for sale within the state 
of Montana shall be as follows: The flash-point of all kerosene shall not 
be less than one hundred ten degrees Fahrenheit, measured in the Tag- 
liabue open cup, and said kerosene shall contain no water or other 
foreign matter. 


En. Sec. 7, Ch. 109, L. 1927. 


3913.8. Public service commission to prescribe tests. The public 
service commission is hereby empowered to make and cause to be made, 
such inspections as may be necessary to secure compliance with this act 
and the safe handling and use of the commodities enumerated herein. 

Specifically, such tests shall cover and be applicable to: 

(a) Any of the enumerated commodities manufactured or refined in 
this state and distributed to dealers in this state; 

(b) Any of the enumerated commodities shipped into this state from 
points outside thereof and resold or distributed to dealers for resale or 
distribution in this state; 

(ec) Any of the enumerated commodities exposed or offered for sale 
in this state. 
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Any gasoline, petroleum or distillate shipped into this state for the 
use by shipper or consignee in any place where the same is or may be 
dangerous to human life or public safety shall be subject to test and — 
inspection by the public service commission as in this act provided. 

En. Sec. 8, Ch. 109, L. 1927. 


3913.9. State chemist to make tests. The head or chairman of the 
department of chemistry of the State College of Agriculture and Me- 
-ehanie Arts of the state of Montana is hereby designated as state chemist, 
and is authorized, and it shall be his duty, to make all analyses and 
tests of articles inspected under the terms of this act, and to employ in 
such analyses and tests the standard methods of analysis. The state 
chemist shall receive no compensation for his services, nor shall he charge 
any fee for testing or analyzing any samples required to be analyzed by 
him under the terms of this act; provided, however, that neither the 
state chemist nor the department of chemistry of the State College of 
Agriculture and Mechanic Arts shall be required to receive for analysis 
any unofficial samples submitted by any agency other than the public 
service commission of Montana. 

En. Sec. 9, Ch. 109, L. 1927. 


3913.10. Assistants may make analyses. All analyses herein di- 
rected to be made by the state chemist may, in the discretion of such state — 
chemist, be made by any competent assistant acting under his super- 
vision; provided, however, that such assistant shall be appointed under 
the rules and regulations of the state board of education. 

En. Sec. 10, Ch. 109, L. 1927. 


3913.11. State chemist to give evidence. It shall be the duty of the 
state chemist or his assistants to attend and give evidence in all prosecu- 
tions instituted for the enforcement of this act, and such chemist or 
assistant shall receive the same fees and mileage for attendance in such 
cases aS are prescribed by the laws of the state of Montana to be paid 
to witnesses in courts of record. 

En. Sec. 11, Ch. 109, L. 1927. 


3913.12. Dealers to post notices. All dealers shall post in at least 
two conspicuous public places in each and every plant, filling station or 
distribution agency operated by and through them, a notice to the public, 
on forms to be prescribed by the public service commission, advising the 
public in plain terms of the grade and character of commodities offered 
for sale or sold therein. If such dealers are engaged in selling more than 
one grade, quality or character of commodity under the description ‘‘high 
test’? or ‘‘winter gasoline’ or ‘‘high power gasoline’’ or ‘‘more mileage 
gasoline,’? or under any term indicating that the commodity has been 
specially treated to produce special results and secure particular effects, 
said notice shall plainly state the difference in the character, grade or 
quality of the commodity. . 

It is hereby made the duty of every dealer subject to the provisions 
of this act, to submit to the public service commission for transmission — 
by said commission to the state chemist for analysis and report, such 


472 


4 


‘Ch. 260A] ReGuLAtIon, erc., oF GASOLINE MANUFACTURERS, ETC. [3913.16 


quantity of the commodity to be tested as the commission shall require, 
accompanied by such data with respect thereto as the commission may 
prescribe and upon the completion of each test required to be made, the 
state chemist shall certify to the public service commission of Montana, 
on forms which said chemist and said commission shall prescribe, report 
of the analysis made by said state chemist, together with any remarks 
respecting the commodity analyzed. 
_ En. Sec. 12, Ch. 109, L. 1927. 


3913.13. Engine distillate excepted. Nothing in this act contained 
shall prevent the manufacture or sale of engine distillates, power dis- 
tillates, or kerosene distillates of a lower specific gravity on the Beaume 
scale than gasoline, and which do not conform to the standards of 
quality, purity, and strength prescribed by this act; provided, however, 
that the package or other container in or from which the same are sold, 
or offered for sale, shall be plainly labeled in a conspicuous manner easily 
visible to the purchaser in such a manner as to indicate the name and 
character thereof; and the packages, containers and dispensors thereof 
shall be plainly marked in the manner prescribed by the public service 
commission. 


En. Sec. 13, Ch. 109, L. 1927. 


3913.14. Registration of trade name. Any dealer within the provi- 
sions of this act or any other seller or distributor of the commodities 
named herein, selling or offering for sale under any trade name, designa- 
tion or description any of the commodities named herein may make 
application to the public service commission of Montana for registration 
of said trade name, designation, description or device, and if the same 
shall, in the judgment of the commission be a fair name, and not con- 
fusing to users and buyers of commodities named herein, and if the 
same shall not conflict with any previously registered name, said com- 
mission shall register such name and the same shall be. the exclusive 
property of the dealer so registering the same, and any infringement 
thereof in public advertisement or competitive salesmanship shall con- 
stitute cause for revocation of the license of the infringer after due 
hearing as in this act provided. 


En, Sec. 14, Ch. 109, L. 1927. 


8913.15. Revocation of license for misrepresentation. It shall be 
unlawful for any dealer under this act to misrepresent the quality, essen- 
tial characteristics or brand of any of the enumerated commodities sold 
by him or to substitute without the knowledge and consent of the pur- 
chaser a different quality or brand of commodity than that ordered by 
such purchaser, and a violation of these requirements shall constitute 
eause for revocation of license. 


En. Sec. 15, Ch. 109, L. 1927. 


3913.16. Definition of misbranding. For the purpose of this act, 
the term ‘‘misbranded’’ shall be construed as follows: All articles, the 
package or labels of which shall bear any statement, design, or device 
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regarding the same, or regarding ingredients or substances therein, or 
regarding the DyOneEEs of such articles, which are false or misleading — 
in any particular whatsoever, shall be deemed misbranded. 


En. Sec. 16, Ch. 109, L. 1927. 


: 


3913.17. Sampling and employment of inspectors. For the purpose © 
of obtaining information regarding suspected violation of this act, said — 
public service commission or any member thereof, or duly authorized 
representative shall have access to all places where the commodities — 
enumerated herein ar sold, offered for sale or kept for sale, manufactured, 4 
transported, or stored, and may take samples therefrom for analyses — 
tendering payment therefor. ; 

Any user or customer shall have the right, upon tendering payment 
therefor to receive from any dealer, a sample of any commodity sold for 
purpose of having analysis and test thereof made by the state chemist — 
through the public service commission. 

Any member of said commission, or any duly authorized representa- © 
tive thereof shall have the right to inspect any of the commodities enu- © 
merated herein, whether the same originate at points without the state or — 
otherwise and whether the same are in transport or at rest in places © 
where they are dangerous to human life or public safety. 

Any person obstructing any entry or inspection authorized by this — 
section, or failing upon request to assist therein shall be guilty of a mis- 
demeanor and shall be punished therefor in accordance with law. The © 
public service commission shall employ from time to time such inspectors — 
as said commission shall deem necessary to carry out the provisions of 
this act, and said commission shall fix the compensation of such inspectors. — 
The inspectors herein provided for shall be paid from the ‘‘gasoline in- ~ 
spection fund’’ provided for in this act and all expenses of carrying out® 
the provisions of this act shall be paid from said fund. 


En. Sec. 17, Ch. 109, L. 1927. 


3913.18. Inspection of measuring devices. The commission shall — 
have power to inspect and classify all meters and measuring, gauging 
or testing devices and apparatus used in connection with the wholesale : 
or retail distribution of the products enumerated herein, and may pre-~ 
scribe suitable standards of accuracy for such meters and measuring — 
devices, conformable to the standards fixed by the United States bureau — 
of standards for such devices. 


En. Sec. 18, Ch. 109, L. 1927. 


3913.19. Cancellation of license—Hearing. If the commission shall — 
find that any dealer operating under this act has violated any of the 
provisions hereof, or of any lawful order or decision of the commission, — 
promulgated pursuant to the provisions of this act, the commission shall, — 
after due hearing thereon, noticed for not less than ten days, revoke, — 
cancel, or suspend any license that it has theretofore granted; and such — 
revocation, cancellation or suspension, may be conditioned on such terms ; 
as to the commission may seem just and proper. i 


En. Sec. 19, Ch. 109, L. 1927. 
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3913.20. Penalty. If any person, firm, copartnership or corporation 
coming within the provisions of this act shall violate any of the provi- 
sions of this act or shall do any act herein prohibited, or shall fail or 
refuse to perform any duty enjoined upon it, for every such violation, 
failure or refusal such person, firm, copartnership or corporation shall, 
in addition to the forfeiture of license as hereinbefore provided, be for 
the first offense punished by a fine of not less than ten dollars ($10) and 
not to exceed one thousand dollars ($1,000), and shall be punished for 
any subsequent offense by a fine of not less than fifty dollars ($50) nor 
more than five thousand dollars ($5,000), or by imprisonment in the 
county jail for a term not exceeding one year, or by both such fine and 
imprisonment. 

En. Sec. 20, Ch. 109, L. 1927. 


$913.21. Appropriation. That the sum of seventy-five hundred dol- 
lars or so much thereof as may be necessary be and the same is hereby 
appropriated out of any moneys in the automobile license fees not other- 
Wise appropriated for the purpose of carrying out the provision of this 
act. Said moneys to be credited by the state treasurer of the state of 
Montana to the state gasoline inspection fund herein above created. 


En. Sec. 21, Ch. 109, L. 1927. 


3913.22. Effect partial invalidity act. If any section, clause, sen- 
tence or provision in this act shall be declared unconstitutional such 
‘decision shall not invalidate other portions not involved in such decision. 


En. Sec, 22, Ch. 109, L. 1927. 


CHAPTER, 262. 


‘REGULATION OF IRRIGATION AND OF WATER RIGHTS—MONTANA IRRIGA- 
TION COMMISSION. 


3947. Creation of commission. 


This and the following sections of this Sess. 1919, in State v. Boyle et al. 62 
‘act were cited as chapter 13, L. Extra. Mont. 97, 104, 204 Pac. 378. 


CHAPTER 263. 


ORGANIZATION AND CONTROL OF IRRIGATION DISTRICTS BY PUBLIC 
SERVICE COMMISSION. 


3956. Procedure for organizing irrigation district—Petition—Map— 
Bond—Examination and report. For the purpose of establishing and 
organizing an irrigation district hereunder, a petition in duplicate, signed 
by sixty per centum of the number of the holders of title, or evidences of 
title to lands susceptible of irrigation from the same general source, and 
by the same general system of works, such holders of title or evidence of 
title also representing sixty per centum in acreage of said lands shall be 
filed with the clerk of the district court of the county in which the lands 
of the proposed district, or the greater portion thereof, are situate, ac- 
companied by written instructions that one of the copies of the petition 
shall be forwarded to the secretary of the public service commission of 
‘Montana; provided, that if there are three or more counties embraced 
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in ‘the proposed district, and no one county embraces fifty per cent 
(50%) or more of said lands, then and in that event shall be filed in the 
county which embraces a greater portion of said lands than any one of 
the other counties embraced in said proposed district; provided, how- 
ever, that when any of such land sought to be included in such irrigation’ 
district is covered by mortgages or other lien, then the owner or owners 
of such land shall first procure the written consent of the holder of such > 
mortgage or other lien before proposing the establishment and organiza- 
tion of such irrigation district. The county assessment-roll or rolls of 
the year last preceding, or the roll or rolls which have been last equalized 
at the time of the filing of the petition, or the certificate of the county 
clerk and recorder or the certificate of the register of the state land 
office shall be sufficient evidence of title for the purpose of this act. 
Such petition shall set forth: (1) The name suggested for the proposed 
district; (2) A general description of the lands to be included in the 
proposed district; (3) The names of the holders of title or evidence to the 
lands in the proposed district ascertained in the manner hereinbefore 
mentioned; and if any holder is a nonresident of the county or counties 
in which the proposed district lies, the postoffice address of such non- 
resident owner, if known; (4) Generally the source from which the land 
in the proposed district is to be irrigated, the character of the works, 
water rights, canals, and other property proposed to be acquired or con- 
structed for irrigation purposes in the proposed district; (5) A statement 
that signers will pay any and all expenses incurred and any tax or taxes 
that may be levied against their lands for the purpose of paying the 
expense of organizing or attempting to organize the proposed district, 
retiring any bonds that may be issued and the interest thereon; (6) A 
prayer that the lands embraced within the proposed district be organized 
aS an irrigation district according to the provisions of this act. 

The petition shall be accompanied with (1) a map or plat of the 
proposed district, and (2) a good and sufficient bond or undertaking to 
be approved by the district court or judge thereof of the county in 
which the petition is filed, equal in’amount to the probable cost of 
organizing such district, to be filed under the provisions of this act, to 
pay all costs in and about the proceeding preliminary to the organization 
of the district in the event that said organization shall not be effected. 

Mere error or omission in the description of any land or in the names 
of any of the holders of title or evidence of title to lands, shall not 
operate to render invalid any proceedings hereunder or to deprive either 
the district court or the commission of jurisdiction in the subject matter; 
provided, such misdescribed lands or misnamed persons shall not be 
included in said district. 

It shall be the duty of the clerk of the district court in which such 
petition is filed to forward one copy of the petition, properly certified 
by him, to the secretary of the public service commission, who shall refer 
the same to its chief engineer, who shall advise the commission of the 
estimated amount of his expenses in making preliminary examination 
of the lands to be included in the proposed district and the source from 
which the lands are to be irrigated. The secretary of the commission 
shall thereupon advise the party or parties filing the petition for the 
proposed irrigation district, of the amount of the preliminary expenses 
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t of the engineer, which amount shall forthwith be paid to the secretary 
of the commission and by him turned over to the state treasurer to be 
-eredited to the Montana irrigation fund, hereby created. 


Upon payment of such amount to the secretary of the commission, 


the engineer shall make a preliminary examination of the lands to be 


included in the proposed irrigation district, and the source from which 


‘the lands are to be irrigated, and shall make a report to the commission 


as to the feasibility and advisability of the creation of such proposed 
district. The expenses of the engineer (not including his salary, but in- 
cluding the salaries of the necessary assistants) shall be paid out of the 
‘funds so deposited with the secretary of the commission and any surplus 


over and above said expenses shall be returned to the petitioners by a 


warrant drawn on the Montana irrigation fund. Upon the report of 
the engineer being filed with the commission, showing an estimate of 
the amount of water available for irrigating the lands to be served 
thereby, the number of acres that can be irrigated by such water and the 
approximate cost per acre and annual maintenance cost, the commission 


‘shall thereupon make a recommendation as to whether or not the esti- 


| 


{( 


mated cost of the construction or acquisition of the irrigation works will 


‘be disproportionate to the benefits to be derived therefrom. 


The commission is authorized to call upon and it is hereby made the 
duty of the state engineer to make an investigation and report to said 


commission, within not more than one hundred twenty (120) days after 
demand therefor, as to the available water supply and the right of the 


i 


{ 


district to use the water as proposed, said report, or true copy thereof, 
to be included in and made a part of the said preliminary report of the 
commission. 

The secretary of the commission shall therefor transmit to the clerk 
of the district court in which the original petition was filed, a certified 


-eopy of such estimate and recommendations, under the seal of the com- 


t 


mission. The district court shall examine and consider the estimate and 
recommendation of the commission before establishing any irrigation dis- 


trict, such estimate and recommendation being hereby made competent 


and relevant testimony. The petitioners shall have the right to subpoena 
and cross-examine any members of the commission or its engineers at 
the initial and all subsequent hearings pertaining to the district; provided, 


however, that the provisions of this act shall not apply to any irrigation 


district organized for the purpose of co-operating with the reclamation 


service of the United States government. 


t 


Amd. Sec. 1, Ch. 147, L. 1923; Amd. For text treatment of this subject see 
Sec. 1, Ch. 135, L. 1925. vol. 26 Cal. Jur. 346. 
Cited in In re East Bench Irr. Dist., 


70 Mont. 186, 189, 224 Pac. 859. 


i 


1 


3958. Hearing of petition — Adjournment — Amendment — Order of 
Court. 


Where a petition for the creation of persons named therein as owners of land 
an irrigation district is regular and the in the proposed district. In re East 
statutory notice has been given, the Bench Irr. Dist., 70 Mont, 186, 224 Pace. 

859. 


court acquires jurisdiction of both the 
subject matter of the petition and of all 
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38960. Meeting of directors—Election secretary—Office. The direc-_ 
tors shall meet within ten days after their appointment by the court, and 
shall organize as a board by the election of one of their number as 
president, to serve at the pleasure of the board; they shall also elect a 
secretary (who may or may not be a director). The compensation of the 
secretary and all other employees authorized under this act shall be fixed 
by the board. 

The board shall also at this meeting designate the place where the 
office of the board shall be established and maintained and its records 
kept, which place shall be in the county containing the major portion 
of the lands of the district; and such place shall not be changed except 
by resolution of the board, of which notice shall be given by at least 
one publication in some newspaper published, or of general circulation, 
in the county wherein the office of the district is located, and by posting 
in at least three public places in each division. 

Amd. Sec. 2, Ch. 147, L. 1923. 


3964. Powers of board of directors. 


In allowing or disallowing a claim lowance of a claim, the claimant’s only 
against an irrigation district, the, board remedy lies in the ordinary judicial pro- 
of directors does not act in a judicial or ceeding. State ex rel. Haley v. Dilworth, 
quasi-judicial capacity, and upon disal- 76 Mont. 218, 246 Pac. 167. 


3965. Plan of reclamation—Final report of commission. It shall be 
the duty of the commission to assist and co-operate with the board of 
directors in the proceedings for the confirmation of any bond issue. 
Upon receipt of the copy of the district engineer’s report,. plans, esti- 
mates and maps, the commission shall thereupon cause to be made by its 
own engineers such additional surveys and field investigations as may be 
necessary and approve or disapprove of all or any portion of such pro- 
posed plans, estimates and specifications, and shall have the authority to 
order such changes or alterations in such plans, estimates and specifica- 
tions as may in its judgment be necessary; when the plans are complete 
to the satisfaction of the commission and are formally adopted, they 
shall thereafter be known as ‘‘the plan of reclamation’’ a copy so certified 
shall} be forwarded to the secretary of the board of directors and no 
change of major importance shall thereafter be made without an express 
order from the commission in each case. The commission shall submit a 
final report in writing upon such matters as it may deem essential 
and particularly upon the following points: 

(a) The sufficiency of the water supply available for the project 
and the right of the district to so much of the water as may be needed. © 

(b) The nature of the soil as to its fertility and susceptibility to 
irrigation, the probable amount of water needed for its irrigation and the 
probable need of drainage. 

(c) The feasibility of the proposed irrigation or storage system and 
of the specific project for which the bonds under consideration are de- 
sired or have been used, whether such system and project be constructed, 
projected or partially completed. 

(d) The reasonable market value of the water, water rights, canals, 
reservoirs, reservoir sites or other irrigation works owned by such dis- 
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. or to be acquired or constructed by it with the proceeds of such 
onds. 

(e) The reasonable market value of the land included within the 
boundaries of the district, both before and after the proposed irrigation 
plans have been completed. 

(f) A discussion of the crops and value thereof as related to the 
estimated annual assessments for all purposes that may be levied against 
the district. 

(g) Its conclusions, findings, and recommendations as to the entire 
feasibility of the district and a result of all investigations and advisability 
of carrying out the plans as adopted. 

The commission is authorized to call upon and it is hereby made the 
duty of the state engineer to make an investigation and report as to 


the available water supply and the right of the district to use the water 


as proposed, said report, or true copy thereof to be included in the 
final report of the commission as outlined in paragraph (a) above, and 
to be furnished by the state engineer not later than sixty (60) days after 
demand therefor. 

The final report. of the commission shall be filed with the clerk of 
the district court in which the petition was originally filed, and one 
copy shall be sent to the secretary of the district board. Such report 
from the public service commission shall be signed by the chairman and 
the secretary of the commission and have affixed thereto the seal of the 
commission, and shall be considered by the district court as competent 
and relevant testimony in subsequent hearings upon the confirmation of 
bonds proceedings. The order of confirmation shall not be made unless 
such report is favorable and shall have been filed with the clerk and 


considered by the court. 


Amd. Sec. 3, Ch. 147, L. 1923. 


3968. Bonds—Form and terms—Legal investments. The bonds shall 
be numbered consecutively, commencing with number one and follow- 


ing in numerical order and may be either serial or straight maturity in 


nature. They shall be negotiable in form and payable in gold coin of 
the United States of the present standard weight and fineness, or in its 


- equivalent; provided, however, that bonds shall be issued so as to in- 


clude a sum sufficient to pay the first three years’ interest to accrue on 
said bonds. , 

Serial bonds may mature annually in such amounts that the total 
annual payments for principal plus interest shall be approximately equal; 
provided that the maturity dates shall spread over a term of not less than 
ten (10) nor more than thirty (30) years, and that the earliest maturity 
shall be not less than five (5) years and the latest maturity not more 
than forty (40) years from the date of issue. 

Straight maturity bonds shall mature in forty (40) years or less as 
the board of directors may determine. 

The bonds shall bear interest at the rate of not to exceed six per 
ecentum (6%) per annum, payable semi-annually on the first days of 
January and July of each year, and the principal and interest shall be 
payable at the office of the county treasurer of the county in which 


the office of the district board is located. Said bonds shall be each of 
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the denomination of not less than one hundred dollars nor more than 
one thousand dollars, shall be signed by the president and secretary of 
the board of directors of the district, and the seal of the district shall be © 
affixed thereto. The interest to become due on each bond shall be evi- 
denced by interest coupons attached to such bond, which interest coupons 
shall bear the engraved facsimile signatures of the president and secretary 
of the board of directors of the district. Said bonds shall be registered 
in the office of the treasurer of the county in which the office of the board 
of directors of the district is situated, and in the office of the public — 
service commission of Montana, in books kept in their respective offices 
for that purpose, and therein must be stated the number, date, amount 
of bond, time and place of payment, rate of interest, number of coupons 
attached and any other description proper for future identification of 
each bond, and such commission shall indorse on each such bond a 
certificate substantially in the following form: : 
The public service commission of Montana hereby certifies that the 


within bond No. ........ O€ the snp weongehody ateso Hale Irrigation District, 
ISSTIEML AE... SE eh: TM CEP ACCU RW 5 eek eiste nce wigs cee is in accordance 
with an act of the legislature of Montana, approved ..............-+-4-- 
(insetiy date) iin! wilde. byes a legal investment for trust funds, the 


funds of insurance companies, banks, both commercial and savings trust 
companies, bonding companies, permanent school funds of the state of 
Montana, and any funds which may be legally invested in county, 
municipal or school district bonds, and it may be deposited as security 
for the faithful performance of any contract or act whenever the bonds 
of any county, city or school district may be so deposited, it being 
entitled to such privilege by virtue of an examination of said district 
by the public service commission of Montana in pursuance of said act. 
The within bond may also be used as security for the deposit of publie 
money in the banks of said state. 


PUBLIC SERVICE COMMISSION OF MONTANA. 


Sea odin OEY hd oe MOLI Oh, bia BL ALER NL ls IF 
‘i Chairman. 
Attest: Official. 
(Seal) hs AE AE 2 WLI oS MOTO 2 SEG ’ 
Secretary. 


All bonds certified in accordance with the terms of this act shall 
be legal investments for all trust funds, and the funds of all insurance 
companies, banks, both commercial and savings, trust companies in the 
state of Montana, state permanent common school funds and other per- 
manent state education, charitable and penal institution funds of the 
state of Montana; and whenever any money or funds may, by any law 
now or hereafter enacted, be invested in bonds of cities, counties, school 
districts or municipalities in the state of Montana, such money or funds 
may be invested in said bonds of irrigation districts organized under, 
or subject to the provisions of this act, and whenever bonds of cities, 
counties, school districts or municipalities may, by any law or hereafter — 
enacted, be used as security for the performance of any act,’ said bonds 
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of irrigation districts under the limitations of this act provided may be 
so used. 
Amd. Sec. 4, Ch. 147, L. 1923. 


3969. Delivery of bonds to contractor in lieu of sale—Sale of bonds. 
The board may, with the consent and approval of the commission, elect not 
to sell such bonds but to deliver the same to the person, persons or 
corporation contracting to construct the works in payment, thereof, and 
the board may provide in the contract therefor that the bonds shall be 
delivered to such contractor as the work progresses, or upon the com- 
pletion thereof, provided, however, that no bonds shall be delivered to 
such contractor in excess of the amount of work actually done at the 
time of delivery, nor shall the total amount issued and delivered to such 
contractor be in excess of the amount due such contractor upon the 
completion of his contract, and no bonds shall be delivered or received 
in payment at less than face value unless approved by the public service 
commission, providing none of such bonds shall be disposed of for less 
than ninety per cent of their face value. 

If the board elects to sell the bonds which have been authorized by 
the confirmation order of the court, the board may sell the same from 
time to time, and in such quantities as may be necessary and most 
advantageous, and it shall be the duty of the commission to assist in the 
sale of the bonds of the district, by advertising in newspapers or 
periodicals or in any other manner they see fit. Before making any 
sale the board shall, at a meeting, by resolution, declare its intention 
to sell a specified amount of bonds and the day and hour and place of 
such sale, and shall. cause such resolution to be entered on the minutes 
and one copy to be forwarded to the secretary of the commission, and 
notice of sale to be given by publication thereof once a week for at 
least two successive weeks in two newspapers published in the state, one 
of which shall be a newspaper published in the county in which the office 
of the board of directors is situated, if there be a newspaper published in 
said county, and in any other newspaper or periodical at their discretion; 


_ the notice shall state that sealed proposals will be received by the board 


vat their office for the purchase of the bonds until the day and hour 
named in the resolution. 

At the time appointed, and in the presence of a member or representa- 
tive of the public service commission, who shall participate therein in 
any advisory capacity, the board shall open the proposals and either 
accept the most favorable bid received from responsible parties, or may 
reject any and all bids. After offering said bonds for sale, as above 
provided, if no satisfactory bid is received, the board may use said bonds 
for any purpose for which the proceeds from the sale of bonds may 
be used, either by way of sale, exchange or otherwise, at public or 
private sale, with or without advertisement or public notice, but such 
board shall in no event sell or dispose of any of said bonds for less than 
face value without the approval of the commission, providing none of 
such bonds shall be disposed of for less than ninety per cent of their 
face value, and provided further, that the board may, by resolution duly 
entered on its records cancel any bonds which may have been voted or 


issued which have not been sold, disposed of, or deposited as security for 
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funds advanced or to be advanced and against which the state, United 
‘States, or any other person, firm or corporation shall have no claim 


to or equity in, and after the cancellation of said bonds the same shall — 


not be sold or otherwise disposed of and shall be invalid and of no effect. 
Nothing herein contained shall be construed to prohibit the board 

of directors from advertising for the sale of bonds, and at the same time 

for the delivery or exchange of bonds, in the alternative, to the end that 

proposals for purchase of the bonds or exchange of bonds for con- 

struction work, otherwise, may be received and passed upon at one and 

the same time, if the board so elects. 

Amd, Sec. 5, Ch. 147, L. 1923. 


3970. Payment of bonds—Liability of property—Lien. Said bonds 
and the interest thereon due or to become due to the United States under 
any contract between the district and the United States, and all bonds 


and obligations for the payment of money authorized and incurred 


under this act, shall constitute a general obligation of the district and 
shall be paid by the revenue derived from the annual assessments upon 
the land in the district, and all the lands in the district shall be and 
remain liable to be assessed for such payments as herein provided, sub- 
ject to the provisions of this act. 

In addition to the provisions for the payment of said bonds and 
interest by taxation and other provisions of this act, all the property of 
the district, including irrigation and other works, shall be liable for 


the indebtedness of the district, and the holder or holders of the bonds — 
of the district, may in ease of default in the payment of interest or 


principal on the bonds, upon the order of the court, take possession 
of the irrigation and other works of the district and operate the same 
until the amount in default shall have been fully paid. 

All bonds issued hereunder shall be a prior lien upon all the land 
originally or at any time included in the district for the irrigation and 


benefit of which said irrigation district was organized and said bonds. 


issued, except as to such lands as may at any time have been included 
in- such district on account of the exchange or substitution of water 
under the provisions of this act, if any there be; and all such lands shall 
be subject to a special tax or assessment for the payment of principal 
and interest of such bonds; and said special tax or assessment shall 
constitute a first and prior lien on the lands against which levied to 
the same extent and with like force and effect as taxes levied for state 
and county purposes. . 
The bonds issued under the provisions of this act, rights of way, 
ditches, flumes, pipe lines, dams, water rights, reservoirs, and other 
property of like character, belonging to any irrigation district, shall not 
be taxed for state, county or municipal purposes. 
Amd. Sec. 6, Ch. 147, L. 1923. 


3973. Sinking fund and tax levy. Where straight maturity bonds 


are issued, it shall be the duty of the board of directors of the district 
to create and maintain a sinking fund sufficient to pay and discharge 


said bonds at maturity. If said bonds shall be issued for twenty years 
or less, there shall be annually levied for such sinking fund a special 
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tax or assessment as aforesaid, sufficient to produce a net amount rep- 
resented by the quotient found by dividing the aggregate amount of the 
principal of the bonds by the number of years the bonds have to run; 
but if said bonds are issued for more than twenty years, then it shall 
not be necessary to levy a special tax or assessment for sinking fund 
until the twentieth year prior to the maturity of the bonds, at which 
time and each year thereafter there shall be levied and collected a 
special tax or assessment sufficient to produce a net sum equal to one- 
twentieth part of the aggregate amount of the principal of the bonds. 
The board shall have power and authority, with the approval of the 
commission, to direct the investment of funds in any bond sinking fnnd 
in interest bearing securities, whenever in their judgment the same 
may be to the best interests of the district. But all such securities shall 
be such as will be paid and converted into cash in time to meet the 
principal on the bonds payable from such sinking fund promptly at 
their maturity. 
Amd. Sec. 7, Ch. 147, L. 1923. 


3974. Determination annual administrative expenses—Levy and col- 
lection of tax. The board of directors shall on or before the second 
Monday in July of each year, determine the total amounts of money 
necessary to be raised by said district for the ensuing year, for any and 
all purposes whatsoever in carrying out the provisions of this act, in- 
eluding interest on and principal of the bonded or other indebtedness of 
the district, maintenance and repairs, and may increase said amounts 
by not to exceed fifteen per cent, for the purpose of taking care of any 
delinquencies or contingencies. 

The board of directors shall levy against each forty acre tract or 
fraction thereof, as designated by the United States public surveys, that 
portion of the said amounts so to be raised which the irrigable area of 
each tract bears to the total area of all the irrigable lands of the district, 
said irrigable area to be determined by a careful topographic survey and 
map of all lands in the district, or by the best available information be- 
fore the completion of such survey and map. Should it be found that a 
substantial error has been made in the determination of any assessment, 
proper adjustment may be made at the next annual assessment by in- 
creasing or decreasing the amount any land owner shall pay. 

Provided, however, that no assessment for interest and principal of 
bonded or other indebtedness shall be made or levied against any lands 
which may have been included within the district on account of the 
exchange or substitution of water under the provisions of this act but 

all such lands shall be assessed for all administrative, maintenance and 
operating purposes, including the payment of interest upon warrants 
issued therefor, the same as other lands in the district. Not less than five 
days thereafter copies of the assessment list as outlined herein shall be 
transmitted by registered mail to the secretary of the public service 
commission and to the county clerk of each county in which lands of the 
district are situated, showing the various items of expense the assess- 
ment is designed to cover, the various funds required therefor and the 
distribution to said funds. In case the commission finds it necessary 
to change the levy as made by the board, the secretary shall transmit such 
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change to the county clerk in each county containing acreage within the 
district not later than the third Monday in August; immediately there- 
after the county clerk shall cause to be entered in the assessment-book 
of said county or counties, and prior to the delivery of the said assess- 
ment-books to the county treasurer, the assessment-roll as transmitted 
by the commission, or in the event the commission has seen fit to make 
no change in the assessment as made by the board of directors, the 
original assessment-roll as submitted by the board shall be taken as the 
true and correct assessment against each tract for that year. 

In the event that the board of directors shall fail to make such levy 
or make a levy insufficient in amount for the carrying out of the provi- 
sions of this act including sinking fund requirements, bond interest and 
annual maintenance charges, it shall be the duty of the public service 
commission to certify the amount of the necessary levy to the county clerk 
in which any part of such irrigation district is located, who shall there- 
upon levy the same. 

In case both the board of directors and the publie service commission 
shall fail to certify such levy to the county clerk on or before the third 
Monday in August, it shall be the duty of the said county clerk to enter 
in the assessment-books of said county the same levy as made for the 
preceding year, if any. 

The tax thus determined by the irrigable area of each such tract 


shall become a lien upon the whole of said tract and shall attach thereto © 


as of the first Monday of March of that year. The county treasurer shall 
thereafter collect such taxes or assessments at the same time and in the 
same manner as county and state taxes, and shall place said moneys 
in the respective funds as provided for by the levy. 

In the event that the ownership of any tract of land in the district 
shall be divided after any tax or assessment against the same has been 
levied, each or either of the owners of such divisions shall be entitled 
to have such tax or assessment equitably apportioned to and against such 
divisions, so that each such owner shall be enabled to pay such tax or 
assessment against his portion of such tract, and have the same dis- 
charged from the lien thereof. 

In the event that for any reason, any special tax or assessment here- 
inabove provided for cannot or shall not be levied and collected in time 
to meet any interest falling due on any bonds issued hereunder, then the 
board of directors shall have the power and authority and it shall be 
its duty to provide for and pay such interest when due either out of any 
of the funds, except sinking fund, in hand in the treasury of the district 
not otherwise appropriated, or by warrants (which may bear interest at 
a rate not to exceed six per centum per annum) drawn against the next 
district tax or assessment levied or to be levied. The aggregate amount 
of such warrants outstanding at any one time shall not exceed one dollar 
per irrigable acre of land in the district. Said warrants shall be in 
addition to those mentioned in section 9 of this act. 


Amd. Sec. 8, Ch. 147, L. 1923. 


3975. Limitation of powers of directors to incur debt. The board of 
directors or other officers of the district, shall have no power to incur 
any debt or liability whatever either by issuing bonds; or otherwise, 
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except as provided in this act; and any debt or liability incurred, in 
excess of such express provision, shall be and remain absolutely void, 
except that for the purposes of organization, or for any of the immediate 
purposes of this act, or to make, or purchase surveys, plans and specifi- 
cations, or for stream gauging and gathering data, or to make any re- 
pairs occasioned by any calamity or other unforeseen contingency, the 
board of directors may, In any one year, incur an indebtedness of as 
-many dollars as there are gross acres in the district, and may cause 
warrants of the district to issue therefor, bearing interest at the rate 
of not to exceed six per cent per annum. 


Amd. Sec. 9, Ch. 147, L. 1923. 


3977. Custodian of funds. 
Cited in State ex rel. Haley v. Dilworth, 76 Mont. 218, 220, 246 Pac. 167. 


3985. Transfer of moneys from construction fund. 


Under this section and 3986, the board 
of directors of an irrigation district has 
no power to transfer moneys in the con- 


asked leave to file a complaint in inter- 
vention setting forth its reasons for 
ordering the transfer. Held, that the 


struction fund to any other fund, except 
where a surplus remains upon completion 


transfer having been unlawful the status 
of the construction fund was not changed 
by it, and payment of the warrants not 


of the project. After warrants for work 
done had been issued to the contractor, 
the directors ordered a transfer to certain 
other funds and directed the county 
treasurer not to pay the warrants but to 
register them. The contractor brought 
action against the treasurer to compel 
their payment, whereupon the district 


having been revoked, the complaint did 
not state facts sufficient to entitle the 
district to intervene, and that refusal to 
permit its filing was proper. State ex rel. 
Irr. Dist. v. Distriet Court, 75 Mont. 
132, 242 Pac. 431. 


3986. Transfer of moneys—Powers of directors. 


Applied with section 3985 in State ex rel. Irr, Dist. v. District Court, 75 Mont. 132, 
242 Pac. 431. 


3990. Election of directors—Bond—Organization. The regular elec- 
tion for directors in each district shall be held annually of [on] the first 
Saturday in April of each year; the term of office of directors shall 
commence on the third Saturday in April following the election. At the 
first regular election following the creation of a district there shall be 
elected one director from the first division who shall hold his office for 
a term of one year; one director from the second division who shall 
hold his office for a term of two years; one director from the third 
division, who shall hold his office for a term of three years; if there be 
five divisions in a district, one director shall be elected from the fourth 
division who shall hold his office for two years and one director shall 
be elected from the fifth division who shall hold his office for three 
years and if there be seven divisions in a district, one director shall be 
elected from the sixth division who shall hold his office for two years 
and one director shall be elected from the seventh division who shall hold 
his office for three years. At the regular elections held thereafter each 
year, there shall be elected for a term of three years or until his successor 
is elected and qualified, one director for each vacancy caused by the 
expiration of the term of office of a director that year; each director 
so elected must be an owner of land within the division for which elected 
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and must be a qualified elector and a resident of the county in which 
the division of the district for which said director is elected, or some 
portion thereof, is situated. 

Directors shall be chosen by the electors of the entire district, and 
each director-elect before taking office shall take and subscribe the 
official oath to be administered by the held-over members of the board, 
and file same in the office of the board of directors. Each member of the 
board of directors shall execute an official bond in the sum of two 
thousand ($2,000) dollars, which said bond shall be approved by the 
judge of the district court of said county where the organization was 
effected, and shall be recorded in the office of the county recorder thereof 
and filed with the secretary of said board. All official bonds of directors 
shall be in the form prescribed by law for the official bonds of county 
officers. . 

On the third Saturday in April following each regular election, the 


board shall meet and organize by electing a president from their number ~ 


and a secretary who may or may not be a director and who shall hold 
office during the pleasure of the board. 

The board of directors may submit any proposal of major impor- 
tance to a vote of the electors of a district at any regular or special 
election for decision; provided that such proposal when passed upon at 
an election shall be final and binding upon said board, unless reversed 
at a later election. 


Amd. Sec. 10, Ch. 147, L. 1923. 


4014. Inclusion state lands in irrigation districts. 
Rep. Sec. 123, Ch. 60, L. 1927, 


CHAPTER 265. 
REGULATION OF REAL ESTATE BROKERS. 


4056. Commissioner agriculture real estate commissioner. The com- 
missioner of agriculture of the department of agriculture, labor and in- 
dustry, of the state of Montana, shall be ex-officio real estate commis- 
sioner, with no additional compensation and shall be charged with the 


duty of enforcing the provisions of chapter 265 of part 3 of the Political — 


Code, of the Revised Codes of Montana of 1921, and all other laws of 
the state, now or hereafter, enacted for the regulation of real estate 
brokers. . 

Amd, Sec, 1, Ch. 40, L. 1925. 

For text treatment of this subject see vol. 4 Cal. Jur, 551. 


4061. Disposal of fees. All fees and collections paid to the com- 
missioner by any person, under the provisions of this act, shall be by 
him paid to the state treasurer on the tenth and twenty-fifth days of 


each calendar month, and shall be placed by the state treasurer in the 


general fund of the state of Montana. 
Amd, Sec, 2, Ch. 40, L. 1925. 
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CHAPTER 266A. 
REGULATION OF FARM WAREHOUSES. 


4138.1. Farm warehouses, storage. ‘That any land owner, tenant or 
manager of any lands in this state desiring to make a loan on wheat or 
any other grain, may store the same upon said land in a farm warehouse 
built and situated thereon and receive a warehouse certificate for same 


by complying with the provisions of this act. 


En. Sec. 1, Ch. 59, L, 1923. 


4158.2. License—Application. Any person coming within the re- 


‘quirements of this act, and desiring to avail himself of the provisions 


thereof shall file with the county clerk of the county wherein said ware- 
house or warehouses are located, an application for a license to store 


‘grain, and a request that inspection be made of the warehouse or ware- 


houses and their contents as hereinafter provided. Such application shall 


be made under oath by the party or the agent of the party to whom the 


license is to be issued and shall be made upon an application form which 


shall be furnished the county clerk by the commissioner of agriculture, 


setting forth such information as may be required for the proper en- 


‘forcement of this act. Such application shall be accompanied by a license 


fee of fifty cents which shall be paid to the county clerk, and the license, 


when issued, shall be good for a period of one year thereafter, unless it 


shall be canceled by the county clerk on the recommendation of a regu- 
larly appointed warehouse inspector after personal examination of the 
warehouse or warehouses as provided hereinafter. 


En. Sec. 2, Ch. 59, L. 1923. 


4138.3:. The holder, The holder of a license as herein provided, 


whenever such warehouse or warehouses shall have been approved as 
safe storage houses for grain by the farm warehouse inspector, shall be 
entitled to have issued on grain stored in the farm warehouse or ware- 


houses a warehouse certificate or certificates to be issued by the county 
warehouse inspector; said certificate shall be made upon a form prescribed 
and approved by the commissioner of agriculture, the attorney general 


and the bank examiner of the state of Montana. 


En. Sec. 3, Ch. 59, L. 1923. 


4138.4. Warehouse certificates negotiable. All warehouse certificates 
issued as herein provided for are and the same hereby are made nego- 


tiable, transferable and assignable, provided, when said warehouse certifi- 
‘eate is issued to a tenant it shall be issued only for length of time of 


land lease, unless consent of landlord be given for extension of time. 
Such warehouse certificate forms shall be provided with spaces upon 


which shall be entered the name of the purchaser, assignee, or the person 
or firm making advances upon such grain, together with the amount of 


such advances, but when such warehouse certificates are negotiated or 


‘used as collateral for advances, the right or title of the holder to the 
‘grain described in the certificate shall not be greater than the amount 
‘of the advance together with accrued interest, and necessary costs of 


collection. Such certificate when recorded in the office of the county 
487 


4138.5, 4138.6] Pourtican Cope. [Part HI 


clerk of the county where such grain is stored, shall have the force and 
effect of a chattel mortgage. 
En. Sec, 4, Ch, 59, L. 1923. 


4138.5. Inspector—Appointment—Compensation—Bond. The board 
of commissioners of each county is hereby authorized, and upon petition 
of twenty farmers resident within the county, is directed, to appoint one 
or more men as may be needed, who shall be competent to serve as ware- 
house inspectors who shall be residents of the county, and one of whom 
may be the county agricultural agent of such county. Each warehouse 
inspector shall collect from each applicant for the warehouse certificate 
or certificates the sum of $5, which shall be retained by such inspector 
as compensation for his services, and shall be collected before the de- 
livery to the applicant, of the warehouse certificate provided for herein. 
In addition the owner of the grain shall pay to the inspector the regular 
mileage allowed to the sheriff of his county for the number of miles 
necessarily traveled to make such inspection in all eases where said 
inspector provided his own conveyance and travels at his own expense; 
in such eases the inspector shall retain said fees as reimbursement for 
his expense. Before entering, upon the discharge of his duties each 
inspector shall take an oath for the faithful and impartial discharge of 
his duties, and shall give bond to the county for the faithful discharge 
of his duties in a sum to be fixed by the county board, not less than 
$5,000; said bond to be approved by the county board. 


En. Sec. 5, Ch. 59, L. 1923. 


4138.6. Duties of warehouse inspector. The duties of the farm ware- 
house inspector are defined as follows: 

(a) Upon application as provided herein, the inspector shall proceed 
‘to make said inspection as provided herein within a reasonable time. He 
shall carefully examine all such warehouses as to roofs, windows, doors 
and other openings, foundation and construction and after such examina- 
tion, shall either approve or reject such structure as a farm storage ware- 
house, and shall make a written report in triplicate describing the same, 
the original to be filed with the county clerk, the duplicate to be left 
with the license holder and the triplicate for the files of the inspector. 
Said report shall bear the signature of the license holder as well as that 
of the inspector. 

(b) If such warehouse is approved the inspector shall then proceed 
to take a probe test of the bin in which grain upon which inspection is 
desired is located; said probe tests to be not more than three feet apart 
and must go to the bottom of the bin tested, provided, however, that if 
it be impractical to get a probe test that will go to the bottom of the 
bin or bins, he shall write upon the report above required, the notation 
‘‘No Bottom.’’ He will then determine the quantity of grain so inspected 
by measurement or weight. 

(ce) He shall make up a sample as required by law covering the in- 
spection of grain, and shall forward same in a suitable container, together 
with his report on condition thereof, to the state inspector of grain, or 
to the place where nearest deputy state inspector is located, for grading. 
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It shall then be the duty of the state inspector, or his deputy to issue a 
certificate of grade, showing the kind of grain, grade, dockage and mois- 
ture content, together with the percentage of each kind of grain con- 
tained in the sample, provided it should grade mixed grain. As soon 
as the inspector has received the state inspector’s grade, it shall then be 
his duty to issue to the license holder the warehouse certificate on the form 


as provided in this act, showing the amount, kind, grade, moisture con- 


tent, percentage of mixture, etc., of the grain in question. 

(d) When such examination and inspection has been completed by 
the inspector, he shall carefully seal all openings with a seal furnished 
by the state of Montana and said seal shall remain upon said warehouse 
until the owner shall have complied with the provisions of this act, and 
regulations issued under the authority thereof, providing for the removal 
of the grain stored in such warehouse. He shall then post on the door 
of said warehouse a notice to the effect that this is a farm warehouse and 
warning all persons under penalties of this act from in any manner 
tampering with the seals or in any other manner entering upon said 
premises without the consent of the inspector or his duly authorized 
agents. Any violation of this paragraph be and is hereby defined as 
grand larceny and subject to all the penalties attaching to the crime 
of grand larceny in this state. 

(e) The inspector shall make weekly reports to the county clerk of 
the county in which he lives of all inspections made during that week 
a copy of which must also be mailed to the commissioner of agriculture 
of the state of Montana, showing the names of the parties inspected, the 
locations of warehouse or warehouses, the kind and amount of grain so 
inspected, also the amount of fees and mileage collected. 


En. Sec. 6, Ch. 59, L, 1923. 


4138.7. Certificate—Redemption. In case the owner of such ware- 
house certificate issued under the provisions of this act shall negotiate 
said certificate as collateral to loans or advances, the value of which is 
fixed by a note attached to this certificate and shall fail to pay said 
amount when due then and in that case the holder of his certificate shall 
be entitled to recover under the chattel mortgage law of this state and 
shall be entitled to all protection in matters of this kind, the same as 
though the obligation were a bona fide chattel mortgage. It shall be the 


duty of the commissioner of agriculture to prescribe regulations govern- 


ing the manner of delivery of such stored grain, and the settlement of 
advances and other charges against it, to the end that the interest of 
all parties shall be fully protected, but this shall not be construed as 
giving the commissioner of agriculture the power to make rules and 
regulations which would in any manner endanger the rights of those 
making loans and advances on warehouse certificates in accordance with 


this act. 
En. Sec. 7, Ch. 59, L. 1923. 


4138.8. Insurance at full value. Any person to whom warehouse 


certificates are issued shall keep the grain in such warehouse or ware- 


houses owned or controlled by him insured against loss by fire, tornado 
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and windstorm in some good and responsible insurance company to the 
extent of the full insurance value thereof and such insurance shall be 
written before such certificates are negotiated. 


En. Sec. 8, Ch. 59, L. 1923. 


4138.9. Co-operative associations not within act. Nothing in this 
act shall be construed to prevent farmers in any county or community 
from forming among themselves local co-operative credit associations 
whenever such associations are required in order to secure advances upon 
grain stored in farm warehouses as contemplated in this act and such 
associations shall be entitled to full protection of this act, the same as 
any other person, firm, corporation or bank, making loans and advances 
under this act. 


En. Sec. 9, Ch. 59, L. 1923. 


CHAPTER 267. 
REGULATION OF TITLE ABSTRACTORS. 


4143. Renewal of bond annually—Additional bond. The bond or 
undertaking herein provided for shall be in full force and effect for a period 
of one year, and shall be renewed annually by a continuation certificate, 
such a continuation certificate, however, shall not increase the amount of the 
liability under the original bond, but the attorney general may, upon com-— 
plaint of any reputable citizen, require such abstractor, upon ten days’ 
written notice, to furnish a new or additional bond, or to show cause before 
the state treasurer why he or it has not done so, and if, within said ten days, 
no new or additional bond has been filed, with approved sureties, and not any 
sufficient reason is shown to the state treasurer why a new bond should 
~not be required, then the state treasurer, shall, in writing annul the eer- 
tificate of authority of such abstractor. 


Amd, Sec. 1, Ch. 60, L. 1925. 


CHAPTER 270. 
REGULATION OF WAGE BROKERS. 


4173. Wage broker to procure license and give bond. 


In an action by a bank as assignee of 
a contractor for a balance due on a con- 
tract assigned as security for a loan, an 
allegation in the answer that the assign- 
ment had not been acknowledged nor 
filed with the county clerk as required 
by sections 4173-4182, regulating the 
business of wage brokers, was properly 
stricken, it appearing affirmatively that 
the assignor was neither a wage-earner 
nor an employee but a contractor, and 
therefore the assignee was not a wage 
broker. Security State Bank of Roy v. 


4175. Wage broker defined. 


340, 
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Melchert et al., 67 Mont. 535, 216 Pae. 


340. 

One who parts with money either di- 
rectly or indirectly, in consideration of 
the assignment of wages, is a wage 
broker within the meaning of this and 
following sections. Costello v. Great 
Falls Iron Works, 59 Mont. 417, 196 Pae. 
982. 

An assignment to a wage broker of 
wages not theretofore earned but there- 
after to be earned, is void as against the 
creditors of the assignor. Idem. 


Cited in Security State Bank of Roy v. Melchert et al., 67 Mont. 535, 539, 216 Pae. 


"i 
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CHAPTER 273. 
REGULATION OF SALE OF GASOLINE, KEROSENE AND OILS. 


4193 to 4208 inclusive. Relating to the regulation of the sale os 
gasoline, kerosene and oils. 
Rep. Sec. 23, Ch. 109, L. 1927. 


4208. State gasoline inspection fund. 
Rep. Sec. 1, Ch. 37, L. 1925. 


CHAPTER 276. 
STANDARD APPLE BOX. 


4268. Classification and quality of apples. That the apples contained 
within the box when so packed and offered for sale shall be reasonably 
uniform in size and free from worms, scale or fungus disease, except as 
otherwise specified. 


Amd. Sec. 1, Ch. 118, L. 1923. 


4270. Grades and standards of apples defined. Boxes packed with 
apples and marked ‘‘standard”’ shall be deemed to be misbranded within 
the meaning of this act. 

First. If the size of the box does not conform to the requirements 
of section 4265 of this code. 

Second. If the markings of the box do not conform to the markings 
required by section 4267 of this code. 

Third. If the size and condition of the apples does not conform to 
the requirements of section 4268 of this code. 

Fourth. That the grade of apples contained in the box or boxes shall 
be as follows, to wit: Extra fancy, fancy, ‘‘C’’ grade, combination grade 
and orchard run grade. 

‘‘Eixtra fancy’’ apples shall be mature, clean, smooth, well-formed 
apples only, free from all insect pests, diseases, bruises and holes, spray 
burn, limb rub, visible water-core, skin punctures or skin broken at stem, 
shall be free from russeting except russeting within the cavity of the stem 


- shall be permitted. 


‘“‘Wancy’’ apples are defined as apples complying with the standard 
of the extra faney except that leaf rub, slight scratches and russeting 
shall be permitted up to five per cent of the surface of the apple. Apples 
carrying extra fancy color requirements characteristic of the variety 
showing either fine pin point scab in cavity or basin; limb rub, not to 
exceed one-half inch in diameter; or two healed-over worm stings may be 
permitted in this grade. 

‘*C’’ grade. Apples are defined as all those merchantable apples 
which are mature, free from infection, soft bruises and broken skin. Pro- 
vided, that this grade may include healed-over stings and scab spots not 
to exceed one-quarter inch in the aggregate. Color requirements not 
considered in this grade. Apples in this grade shall not be marked 
**choice.’’ 
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‘‘Combination grade.’’ When extra fancy and fancy apples are 
pszked together the boxes must be marked ‘‘combination extra faney and 
fancy.’’ When fancy and ‘‘C’’ grade are packed together the boxes must 
be marked ‘‘combination fancy and ‘C’ grade.’’ Combination grades 
must contain at least twenty-five (25) per cent of apples which belong to 
the higher grade in the combination. : 

‘‘Orchard run’’ grade shall consist of extra fancy, fancy and ‘‘C”? 
grade apples packed in combination. Boxes so marked must contain at 
least fifteen (15) per cent of apples of extra fancy grade and not more 
than fifty (50) per cent of ‘‘C’’ grade. No apples failing to meet the 
requirements of ‘‘C’’ grade shall be permitted in this grade. 

No apples smaller than two (2) inches in diameter shall be permitted 
in any grade. Small apples which are under the size requirements as 
prescribed may be shipped marked ‘‘small,’’ provided such apples are 
free from injurious insect pests and diseases. 

In order to provide for variations incident to commercial grading and 
handling a tolerance of ten (10) per cent for a total of all defects from 
the standard of the grade shall be allowed. 


Amd, Sec, 2, Ch. 118, L. 1923, 


4270.1. Penalty for failure to inspect. Any person or persons failing 
to make the inspections as provided in this act shall be deemed guilty of 
malfeasance of office. 


En. Sec. 2, Ch. 118, L. 1925. 


4272. Penalty for violation of act. No person, firm, company, or 
organization shall sell or offer for sale, or shipment within or without the 
state of Montana, apples branded or packed in boxes in violation of the 
provisions of this act. Any person, firm, company, or organization who 
shall knowingly sell or offer for sale, or shipment within or without the 
state of Montana, apples branded or packed in boxes in violation of the 
provisions of this act, shall be guilty of a misdemeanor and on conviction 
thereof shall be subject to a fine of not less than ten dollars or more than. 
fifty dollars. 


Amd, Sec. 1, Ch. 81, L. 1925. 


CHAPTER 278. 
TIME, 
4280. The week. 
Cited in Garry v. Martin, 70 Mont. in State ex rel. Stevens v. McLeish, 59 


§87, 592, 227 Pac. 573. Mont. 527, 531, 198 Pac. 357. 
Cited as section 2030, Revised Codes, 
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PART IV. 


Government of Counties, Cities and Towns, 


CHAPTER 1. 
DEFINITIONS, COURSES AND SURVEYS. 


4293. County defined. 


Cited in State v. McGraw, 74 Mont. 152, 155, 240 Pac. 812; Bignell et al. v. Cum- 
mins, 69 Mont. 294, 299, 222 Pac. 797. 


4304. Collection of old taxes when county is divided or boundary 
altered. 


Cited as section 2850, Revised Codes, in County of Hill v. County of Liberty, 62 
Mont. 15, 20, 203 Pac. 500. 


CHAPTER 2. 
COUNTY BOUNDARIES, 


4318. Fergus county. Beginning at the middle of the main channel 
of the Missouri river opposite the middle of the main channel of the 
Musselshell river; running thence up the middle of the main channel 
of the Musselshell river to its intersection with the township line between 
townships eleven (11) and twelve (12) north; thence west along said 
township line to the line between ranges eighteen (18) and nineteen (19) 
east; thence south along said range line to the northeast corner of section 
twenty-five (25), township eleven (11) north, range eighteen (18) east; 
thence west along the north line of sections twenty-five (25), twenty-six 
(26), twenty-seven (27), twenty-eight (28), twenty-nine (29) and thirty 
(30), township eleven (11) north, ranges eighteen (18) and seventeen 
(17) and sixteen (16) east, to the southeast corner of section nineteen 
(19), township eleven (11) north, range sixteen (16) east; thence north 
along the east boundary of sections nineteen (19), eighteen (18), seven 
(7) and six (6) in said township eleven (11) north of range sixteen 
(16) east, to the northeast corner of the southeast quarter of section 
six (6) in said township eleven (11) north of range sixteen (16) east; 
thence west to the northwest corner of said southeast quarter of section 
six (6), in said township and range; thence north to the southwest corner 
of the southeast quarter of section nineteen (19), in township twelve (12) 
north, range sixteen (16) east; thence west to the southeast corner of 
section twenty-three (23), township twelve (12) north, range fifteen (15) 
east ; thence north to the northeast corner of said section twenty-three (23), 
township twelve (12) north, range fifteen (15) east; thence west to the 
southeast corner of the southwest quarter of section fourteen (14), town- 
ship twelve (12) north, range fifteen (15) east; thence north to the north- 
east corner of said southwest quarter of section fourteen (14), township 
twelve (12) north, range fifteen (15) east; thence west to the southeast 
corner of the northeast quarter of section sixteen (16), township twelve 
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(12) north, range fifteen (15) east; thence north to the northeast corner 
of section sixteen (16) in township twelve (12) north, range fifteen (15) 
east; thence west to the southeast corner of the southwest quarter of the 
southeast quarter (SW.14 SE.14) of section nine (9) in township twelve 
(12) north, range fifteen (15) east; thence north to the northeast corner 
of the northwest quarter of the southeast quarter (NW.14 SE. 14) of sec- 
tion four (4), township twelve (12) north, range fifteen (15) east; thence 
east to the southeast corner of the southeast quarter of the northwest 
quarter (SE.14, NW.14) of section two (2), township twelve (12) north, 
range fifteen (15) east; thence north to the boundary lne between town- 
ships twelve (12) and thirteen (13) north; thence east along said bound- 
ary line between townships twelve (12) and thirteen (18) north to the 
southeast corner of section thirty-four (34), township thirteen (13) north, 
range fifteen (15) east; thence north to the northeast corner of section 
twenty-seven (27), township thirteen (13) north, range fifteen (15) east; 
thence east to the southeast corner of the southwest quarter of the southwest 
quarter (SW.14 SW.14) of section twenty-three (23), township thirteen 
(13) north, range fifteen (15) east; thence north to the northeast corner of 
the northwest quarter of the northwest quarter (NW.44 NW.14) of section 
twenty-three (23), township thirteen (13) north, range fifteen (15) east; 
thence east to the southeast corner of section fourteen (14), township thir- 
teen (13) north, range fifteen (15) east; thence north to the northeast cor- 
ner of said section fourteen (14), township thirteen (13) north, range fifteen 
(15) east; thence east to the boundary line between ranges fifteen (15) 
and sixteen (16) east; thence north along said boundary line to the 
northeast corner of township sixteen (16) north, range fifteen (15) east; 
thence west to the southeast corner of township seventeen (17) north, 
range fourteen (14) east; thence north to the northeast corner of section 
twenty-four (24), township seventeen (17) north, range fourteen (14) 
east; thence west to the northwest corner of section nineteen (19), town- 
ship seventeen (17) north, range fourteen (14) east; thence north to the 
northeast corner of township seventeen (17) north, range thirteen (13) 
east; thence west to the southeast corner of township eighteen (18) north, 
range twelve (12) east; thence north to the northeast corner of township 
eighteen (18) north, range twelve (12) east; thence west to the southeast 
corner of section thirty-two (32), in township nineteen (19) north, range 
twelve (12) east; thence north along the east boundary line of sections 
thirty-two (32), twenty-nine (29), twenty (20), and seventeen (17), all 
in township nineteen (19) north, range twelve (12) east to the northeast 
corner of section seventeen (17), in township nineteen (19) north, range 
twelve (12) east; thence east along the section lines to a point at the 
middle of Arrow creek; thence in a northeasterly direction down the 
middle of Arrow creek to a point in the center of the main channel of 
the Missouri river opposite the mouth of Arrow creek; thence down the 
middle of the main channel of the Missouri river to the point of begin- 
ning: The county seat is Lewistown, Montana. 

Amd, Sec. 1, Ch. 93, L. 1925. Judith Basin counties,” the effect of sec- 

The title to chapter 93, L. 1925: “An tion 1 of which act was to include within 
act to amend sections 4318 and 4327 of the boundaries of Fergus county the en- 


the Revised Codes of 1921, relating to tire county of Petroleum created in Feb- 
changing the boundaries of Fergus and  ruary, 1925, thus abolishing the latter 
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county, is insufficient to meet the require- State ex rel. Foot v. Burr et al., 73 Mont. 
ment of section 23, article V of the con- 586, 238 Pac. 585. 
stitution rendering the section invalid. j 


4327. Judith Basin county. Beginning at the northeast corner of 
township sixteen (16) north, range fifteen (15) east; thence west to the 
southeast corner of township seventeen (17) north, range fourteen (14) 
east; thence north to the northeast corner of section twenty-four (24), in 
township seventeen (17) north, range fourteen (14) east; thence west 
to the northwest corner of section nineteen (19), township seventeen (17) 
north, range fourteen (14) east; thence north to the northeast corner 
of township seventeen (17) north, range thirteen (13) east; thence west 
to the southeast corner of township eighteen (18) north, range twelve 
(12) east; thence north to the northeast corner of township eighteen (18) 
north, range twelve (12) east; thence west to the southeast corner of 
section thirty-two (32), in township nineteen (19) north, range twelve 
(12) east; thence north along the east boundary line of sections thirty- 
two (32), twenty-nine (29), twenty (20) and seventeen (17), all in town- 
ship nineteen (19) north, range twelve (12) east to the northeast corner 


of section seventeen (17), in township nineteen (19) north, range twelve 


(12) east; thence west along the north boundary line of sections seven- 
teen (17), and eighteen (18), in township nineteen (19) north, range 
twelve (12) east; thence west along the north boundary line of sections 
thirteen (13), fourteen (14), fifteen (15), sixteen (16), seventeen (17), 
and eighteen (18), in township nineteen (19) north, ranges eleven (11), 


ten (10), and nine (9) east, to the northwest corner of section eighteen 


(18), township nineteen (19) north, range nine (9) east; thence south 
to the southeast corner of township nineteen (19) north, range eight (8) 
east; thence west to the southwest corner of said township nineteen (19) 
north, range eight (8) east; thence south along the range line between 
ranges seven (7) and eight (8) east, a distance of four and one-fourth 
(414) miles, more or less, to the southeast corner of the northeast quarter 
of the northeast quarter (NE.14, NE.14) of section twenty-five (25), 
township eighteen (18) north, range seven (7) east; thence west one- 
fourth (14) mile to the southwest corner of said northeast quarter of the 
northeast quarter (NE. 14 NE. 14) of section twenty-five (25) ; thence northa 
distance of three-fourths (84) of a mile, to the northeast corner of the north- 
west quarter of the southeast quarter (NE. 14 SE. 14) of section twenty-four 


- (24), township eighteen (18) north, range seven (7) east; thence west a dis- 


tance of three-fourths (34) of a mile to the quarter (14) corner on the 
west boundary of said section twenty-four (24); thence south a distance 
of four (4) miles, more or less, to the quarter (14) corner on the west 


_ boundary of section twelve (12), township seventeen (17) north, range 


seven (7) east; thence east a distance of one-half (14) mile to the center 
of said section twelve (12); thence south one (1) mile to the center of 
section thirteen (13), township seventeen (17) north, range seven (7) 
east; thence east one-half (14) mile to the quarter (14) corner on the east 
boundary of said section thirteen (13), township seventeen (17) north, 
range seven (7) east; thence south along the boundary line between 


ranges seven (7) and eight (8), as corrected by the United States govern- 


ment survey thereof, to the southwest corner of township sixteen (16) 
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north, range eight (8) east; thence east to the southeast corner of said 
township sixteen (16) north, range eight (8) east; thence south along the 
boundary line between ranges eight (8) and nine (9) east, as corrected 
by the United States government survey thereof, to the summit of the 
main range of the Little Belt mountains; thence in a southeasterly direc- 
tion along the summit of the main range of said Little Belt mountains 
to the boundary line between ranges ten (10) and eleven (11) east; 
thence easterly along the divide between the waters of Musselshell river 
and Judith river to the most easterly point of the Little Belt mountains 
at Judith Gap; thence east to the southeast corner of section nineteen 
(19), township eleven (11) north, range sixteen (16) east; thence north 
along the east boundary of sections nineteen (19), eighteen (18), seven 
(7), and six (6), in said township eleven (11) north, range sixteen (16) 
east; to the northeast corner of the southeast quarter of section six (6), 
in said township eleven (11) north, range sixteen (16) east; thence west 
to the northwest corner of said southeast quarter of said section six (6) 
in said township and range; thence north to the southwest corner of the 
southeast quarter of section nineteen (19), in township twelve (12) north, 
range sixteen (16) east; thence west to the southeast corner of section 
twenty-three (23), in township twelve (12) north, range fifteen (15) east; 
thence north to the northeast corner of said section twenty-three (23), in 
township twelve (12) north, range fifteen (15) east; thence west to the 
southeast corner of the southwest quarter of section fourteen (14), in 
township twelve (12) north, range fifteen (15) east; thence north to the 
northeast corner of said southwest quarter of section fourteen (14), in 
township twelve (12) north, range fifteen (15) east; thence west to the 
southeast corner of the northeast quarter of section sixteen (16), in 
township twelve (12) north, range fifteen (15) east; thence north to the 
northeast corner of section sixteen (16) in township twelve (12) north, 
range fifteen (15) east; thence west to the southeast corner of the south- 
west quarter of the southeast quarter (SW.14 SE.14) of section nine 
(9), in township twelve (12) north, range fifteen (15) east; thence north 
to the northeast corner of the northwest quarter of the southeast quarter 
(NW. 14 SE. 14) of section four (4), in township twelve (12) north, range 
fifteen (15) east; thence east to the southeast corner of the southeast 
quarter of the northwest quarter (SH.14 NW.14) of section two (2), in 
township twelve (12) north, range fifteen (15) east; thence north to the 
boundary line between townships twelve (12) and thirteen (13) north; 
thence east along said boundary line between townships twelve (12) and 
thirteen (13) north, to the southeast corner of section thirty-four (84), 
in township thirteen (18) north, range fifteen (15) east; thence north to 
the northeast corner of section twenty-seven (27), township thirteen (13) 
north, range fifteen (15) east; thence east to the southeast corner of the 
southwest quarter of the southwest quarter (SW.14 SW.14) of section 
twenty-three (23), in township thirteen (13) north, range fifteen (15) 
east; thence north to the northeast corner of the northwest quarter of the 
northwest quarter (NW.14 NW.1,4) of section twenty-three (23), in town- 
ship thirteen (13) north, range fifteen (15) east; thence east to the south- 
east corner of section fourteen (14), township thirteen (13) north, range 
fifteen (15) east; thence north to the northeast corner of said section four- 
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teen (14), in township thirteen (13) north, range fifteen (15) east; thence 
east to the boundary line between ranges fifteen (15) and sixteen (16) east; 
thence north along said boundary line to the place of beginning. 


Amd. Sec. 2, Ch. 93, L. 1925. 


4327.1. Boundaries of Lake county. Commencing at the northwest 
corner of township 25 north, range 22 west, M. M., thence east on said 
township line to the east shore of Flathead lake; thence in a general 
northerly direction along said lake shore to the meander corner on the 
south line of section 12, township 26 north, range 20 west, Montana 
meridian; thence east along the south line of said section 12, township 26 
north, range 20 west, and continuing east along the south line of section 7, 
township 26 north, range 19 west, to the southeast corner of said section; 
thence north along the east side of said section 7 to the northeast corner 
of said section; thence east along the south line of section 5, township 
26 north, range 19 west, to the southeast corner of said section 5; thence 
north along the east side of said section 5 to the north line of township 
26 north, range 19 west M. M.; thence east along the north line of town- 
ship 26 north, range 19 west, and said township line extended to the 
summit of the Swan range of the Rocky mountains; thence in a general 
southeasterly direction along the Swan divide between the Swan river 
and the South Fork of the Flathead river, approximately three miles, to 
Red Owl mountain; thence continuing southeasterly and southerly along 
the summit of said divide, approximately 20 miles to Swan peak; thence 
southerly along said divide to a point where a line so drawn intersects 
the north boundary of Missoula county; thence west along the north 
boundary of Missoula county to the summit of the Mission range; thence 
in a southerly and southeasterly direction along the summit of the Mission 
range to a point where the summit of the Mission range intersects the 
west line of township 17 north, range 17 west, thence south along said 
township line to the southeast corner of township 17 north, range 18 west; 
thence west along the south line of said township to the northwest corner 
of township 16 north, range 18 west; thence south about three miles to 
the southeast corner of section 13, township 16 north, range 19 west; 
thence westerly along the mid-township line of township 16 north, range 
19 west and continuing westerly along the mid-township line of township 
16 north, range 20 west, to the point where said line intersects the 
boundary division line of Sanders and Missoula counties; thence in a 
northerly direction to the northwest corner of township 16 north, range 
20 west; thence west to the southeast corner of township 17 north, range 
21 west; thence north along township line to the northeast corner of 
township 18 north, range 21 west; thence due west along the north line 
of said township to the center of the main channel of the Flathead river; 
thence following the center line of the main channel of the Flathead river 
in a northerly direction to a point where it intersects the south line of 
the north tier of sections of township 21 north, thence due west along 
section line to the southeast corner of section 6, township 21 north, range 
23 west; thence due north along section line to the southeast corner of 
section 18, township 23 north, range 23 west; thence west about one mile 
to the southwest corner of said section; thence north along township line 
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to the north line of township 23 north, range 23 west; thence east along 
the north line of township 23 north, of range 23 west, to the north- 
east corner of said township; thence north along range line to the north- 
east corner of township 24, range 23 west; thence west along north line 
of township 24 north, to the southwest corner of township 25, range 22 
west; thence north to the place of beginning. 


Lake County was created by petition and election effective August 10th, 1923, 
L. 1923, p. 623. 


4337.1. Petroleum county. Beginning at a point at the middle of 
the main channel of the Missouri river opposite the middle of the main 
channel of the Musselshell river, running thence up the middle of the main 
channel of the Musselshell river to its intersection with the township line be- 
tween townships 11 and 12 north; thence west along said township line to the 
range line between ranges 24 and 25 east, which is the southwest corner 
of township 12 north of range 25 east of the Montana Principal Meridian; 
thence north to the northwest corner of said township; thence east to 
the southwest corner of township 13 north of range 25 east of the Mon- 
tana principal meridian; thence north to the southeast corner of township 
16 north of range 24 east, Montana principal meridian; thence west to 
the southwest corner of said township and range; thence north to the 
northwest corner of said township and range; thence east to the south- 
west corner of township 17 north of range 24 east; thence north to the 
northwest corner of said township and range; thence east to the southwest 
corner of township 18 north of range 25 east; thence north approximately 
two and one-half miles to the quarter corner on the west side of section 
19 in township 18 north of range 25 east; thence east along the median 
line a distance of approximately twelve miles to the quarter corner on 
the east line of section 24 in township 18 north of range 26 east; thence 
north approximately one-half mile to the southwest corner of section 18 
in township 18 north of range 27 east; thence east to the southeast corner 
of said section in said township and range approximately one mile; thence 
north approximately fifteen miles to the northeast corner of section 6 
in township 20 north of range 27 east; thence along the township lne 
between townships 20 and 21 north to the southwest corner of township 
21 north of range 27 east; thence north along the range line between 
ranges 26 and 27 east to the intersection of said range line with the middle 
of the main channel of the Missouri river; thence down stream along the 
middle of the main channel of the Missouri river to the place of beginning. 


Petroleum County was created by petition and election, effective February 22, 


1925, L. 1925, p. 505. 


4358.1. Establishment boundary line Yellowstone and Carbon coun- 
ties. That the boundary line between Yellowstone county and Carbon 
county of the state of Montana, be and the same is hereby established 
and shall hereafter be known as follows: 

Beginning at that point on the Yellowstone river where the west 
line of section twenty-one (21), township two (2) south, range twenty- — 
four (24) east, intersects the said river, thence south along the west line — 
of section twenty-one (21) and the west line of section twenty-eight (28) 
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and thirty-three (33) in said township to that point on the Clark Fork 
‘river where it is intersected by said line; thence in a southwesterly di- 
rection along the said Clark Fork river to that point thereon where it 
is intersected by the west line of section eight (8), township three (3) 
south, range twenty-four (24) east; thence south along the west line 
of said section eight (8), and the west line of sections seventeen (17) 
and twenty (20) of said township to the southwest corner of said section 
twenty (20) township three (3) south, range twenty-four (24) east; 
thence east along the south line of sections twenty (20) and twenty-one 
(21) of said township to the southeast corner of said section twenty- 
one (21) of township three (3) south, range twenty-four (24) east; thence 
south along the west line of sections twenty-seven (27) and thirty-four 
(34) of said township to the southwest corner of said section thirty-four 
(34), township three (3) south, range twenty-four (24) east; thence east 
along the south line of said township to the southeast corner thereof; 
thence south along the line between ranges twenty-four (24) and twenty- 
five (25) east to the southeast corner of section twenty-four (24) town- 
ship four (4) south, range twenty-four (24) east; thence east along the 
north line of sections thirty (30) and twenty-nine (29), township four (4) 
south, range twenty-five (25) east to an intersection with the west bound- 
ary line of the Crow Indian reservation, township four (4) south range 
twenty-five (25) east; this point being common to the boundary lines of 
Carbon county, Yellowstone county and Big Horn county. 


En. Sec. 1, Ch. 30, L. 1925. 


4358.2, Alteration boundaries Yellowstone County. The boundaries 
of Yellowstone county are hereby altered to conform to the boundaries of 
Carbon county as established by this act. 


En, Sec. 2, Ch. 30, L. 1925, 


CHAPTER 4. 
LOCATION OF COUNTY SEATS. 


4386. Canvass of returns—Result of election. 


- Held, on appeal from an order granting 
a temporary restraining order enjoining 
the removal of a county seat, that the 
provisions of this section that within ten 
days after the declaration of the result 
of a county seat election the records and 
county offices must be removed to the 
new county seat, and of other sections im- 
posing a penalty upon officers who fail 
to. keep their offices at the permanent 
county seat, etc., are suspended pending 
final determination of the election con- 
test. Atkinson v. Roosevelt County 
et al., 66 Mont. 411, 214 Pac. 74. 

- Where the board of commissioners of 
a county a portion of which was there- 
after included in a new county, in order 
to obtain favorable action by the electors 
of that portion on a proposed issue of 
road bonds, passed a resolution, amount- 


ing to a promise merely, that in the 
event the bonds were authorized, a cer- 
tain proportion of the receipts would be 
devoted to road improvement in their 
district, their breach of trust in there- 
after failing to carry out their promise 
could not be remedied by writ of man- 
date to compel the: board of adjusters of 
the indebtedness between the old and 
the new county to charge the old county 
with the amount the district should have 
received under -the resolution, the New 
Counties Act not authorizing the adjus- 
ters to take such action. State ex rel. 
Judith Basin County v. Poland et al. 
61 Mont, 600, 203 Pac. 352, ‘ 


For tert treatment of this subject 
vol. 7 Cal. Jur. 411. wai 
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CHAPTER 5. 
CREATION OF NEW COUNTIES BY PETITION AND ELECTION. 


4390. Creation of new counties—Debts and assets prorated. 


Where the county commissioners of one 
of two counties out of which a new 
county was created, instead of dividing 
the new county into a convenient number 
of school districts as required by the 
New Counties Act, established a district 
a portion of which lay in the new county 
and a portion in one of the old counties, 


their action was a nullity. State ex rel. 
School Dist. No. 28 v. Urton, 76 Mont. 
458, 248 Pac. 369. 

Cited in State ex rel. Missoula County 
v. Brown, 73 Mont. 371, 373, 236 Pace. 
548; State ex rel. Foot v. Burr et al., 
73 Mont. 586, 238 Pac. 585; Garry v. 
Martin, 70 Mont. 587, 590, 227 Pac. 573. 


4393. Petition for, creation of new county—Attached affidavits. 


Under the rule that where a notice is 
required to be published at least once 
a week for a period next preceding a 
certain date, the word “for” means 
“throughout” or “during the continuance 
of” the period prescribed, that the pro- 
vision of this section, requiring publica- 
tion of notice of hearing of a petition 
for the creation of a new county “at 
least once a week for two weeks next 
preceding the date fixed for such hear- 
ing” means that two full weeks’ notice, 
fourteen days, shall be given, and there- 
fore publication made for a_ shorter 
period of time is insufficient. Garry Vv. 
Martin, 70 Mont. 587, 227 Pac. 573. 

The board of county commissioners is 
without jurisdiction to proceed with a 
hearing of a petition for the creation of 
a new county unless publication of the 
notice as required by this section has 
been made; if not so made and the board 
proceeds with the hearing, its action is 
void. Garry v. Martin, 70 Mont. 587, 227 
Pac. 573. 

Under this section petitions for the ex- 
clusion of territory and protests against 
the exclusion must, but protests against 
the creation of a new county need not, 
be filed at least one day before the date 
set for hearing to entitle them to con- 
sideration by the board of county com- 
missioners, it being sufficient if such 


latter protests are filed on or before the 
time fixed for the hearing. State ex rel. 
Faragher v. Moulton et al. 68 Mont. 
219, 216 Pac. 804. ; 

Designation by the county clerk of a 
newspaper by the wrong name, in which 
to publish notice of the date of hearing 
of petitions for the creation of a new 
county, amounted to noncompliance with 
the statutory direction in that regard. 
State ex rel. Stevens v. McLeish, 59 
Mont. 527, 198 Pac. 357. 

Publication of notice of hearing on 
petitions for the creation of a new county 
required by this section, in certain news- 
papers for at least once a week for two 
weeks next preceding the date fixed for 
it, is jurisdictional, and therefore failure 
of publication in one of the papers desig- 
nated in the week immediately preceding 


[Part IV 


the date of the hearing was fatal to 


jurisdiction and rendered all subsequent 
proceedings, including the election, in- 
valid. State ex rel. Stevens v. McLeish, 
59 Mont. 527, 198 Pace. 357. 

The requirement of this section: that 
notice of the hearing of new county peti- 
tions shall be published “at least once a 
week for two weeks next preceding the 
date fixed for such hearing” means two 


weeks immediately preceding the hearing. — 


State ex rel. Stevens v. McLeish, 59 Mont. 
527, 198 Pac. 357. 


4394. Duty of commissioners when findings justify new county, ete. 


Cited in State ex rel. School District 
No. 28 v. Urton, 76 Mont. 458, 460, 248 


Pac. 369; Garry v. Martin, 70 Mont. 587, 
590, 227 Pac. 573. 


4395. Measures to be taken after election—Officers—Effect of adverse 


vote. 


Under this section a new county is not 
fully created until the expiration of 
ninety days after the date of the filing 
with the secretary of state of the certi- 
fied copy of the resolution of the board 


4396.1. Election state senator 


of county commissioners of the parent 
county declaring it duly formed as a 
county. County of Hill v. County of 
Liberty, 62 Mont. 15, 203 Pace. 500. 


on creation new county. At the 


special election held for the purpose of voting on the creation of a new 
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county, a state senator shall be elected, who will hold office until the 


next general election. 
En. Sec. 1, Ch. 106, L. 1925, 


4396.2, Election county commissioners on creation new county. At 
the special election held for the purpose of voting on the question of the 
creation of a new county, a board of county commissioners shall be elected, 
who shall hold office until the next general election. 


En. Sec. 2, Ch. 106, L. 1925. 


4397. Commission to adjust indebtedness of old and new counties. 
Cited in State ex rel. Missoula County v. Brown et al., 73 Mont. 371, 373, 236 Pac. 


548. 


4398. Determination of amount of indebtedness and value of prop- 


erty—Taxation. 


Since a completed and used bridge be- 
longs to the state and therefore is not 


“property of the county” within the 
meaning of section 3, a?ticle XVI, con- 
stitution, prescribing the method by 


which, in the creation of a new county 
out of an old one the proportion of the 
net indebtedness of the old county 
chargeable to the new one shall be ascer- 
tained, the legislature was without power 
to authorize the commissioners appointed 


to adjust the indebtedness between a new 


and an old county to take into considera- 
tion steel bridges constructed and in use 
for a period of less than ten years, in 
determining the value of county property. 
State ex rel. Missoula County v. Brown 
et al., 73 Mont. 371, 236 Pac. 548. 

Under the New Counties Act, providing 
for the apportionment of property and 
debts between a new and the old county 
or counties out of which it is created, 
taxes upon property situated in that 
portion of the parent county or counties 
incorporated in the new county, which 
are delinquent upon creation of the new 
one or were delinquent and remain un- 
paid for previous years, are collectible 
by and belong to the newcounty. County 
of Hill v. County of Liberty, 62 Mont. 
15, 203 Pac. 500. 

Delinquent taxes paid on property in- 
corporated in a new county, in the in- 


terim between the passing of the resolu- 
tion by the board of commissioners of 
the parent county and the expiration of 
the ninety-day period after its filing 
with the secretary of state, belong to 
the parent and not to the new county. 
County of Hill v. County of Liberty, 62 
Mont. 15, 203 Pace. 500. 

Public records of a county are not 
county property to be taken into con- 
sideration by a board of adjustment of 
county indebtedness between an old and 
a new county. State v. Poland et al., 
61 Mont. 600, 203 Pac. 352. 

A completed bridge used by the public 
is a part of the public highway and 
belongs to the state, and is therefore not 
county property such as may be consid- 
ered in adjusting the indebtedness be- 
tween an old and a new county. State 
v. Poland et al., 61 Mont. 600, 203 Pace. 
352. 

A partly finished bridge, constructed 
with funds obtained from a bond issue, 
is not such county property as it may 
sell, and therefore cannot be taken into 
consideration as county property in the 
adjustment of indebtedness between an 
old and a new county. State v. Poland 
et al., 61 Mont. 600, 203 Pac. 352. 

Cited in State ex rel. Cascade County 
v. Poland et al., 66 Mont. 286, 213 Pae. 
900. 


4400. Assessment and collection of taxes, 
Cited as section 9, chapter 226, L. 1919, in County of Hill vy. County of Liberty, 62 


Mont. 15, 18, 203 Pac. 500. 


4402. Records, books and papers. 
sioners of any new county formed as 
‘books, and have transcribed from the 


The board of county commis- 
aforesaid must provide suitable 
records of the old county or 


counties all such parts thereof as relate to or affect property, or the title 
thereof, situated in the new county, and said records, when so transcribed 
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and certified, as herein provided, shall have the same force and effect 
as such original records; the said county commissioners shall have full 
power and authority to contract for transcribing of records as now pro- 
vided by law; provided, that all chattel mortgages, renewals of chattel 
mortgages, articles of incorporation, contract notes, sheriff certificates 
of sale, liens, and original affidavits of registration, which may affect or 
relate to property or persons situate within the new county, shall be by 
the county clerk of the old county delivered to the county clerk of the 
new county, and be preserved by said county clerk of the new county 
as permanent files of such new county; and provided, further, that the 
files of all actions in the office of the clerk of the district court of the 
old county, whether, reduced to judgment or pending, for the recovery 
of the possession of, quieting the title to, or for the enforcement of liens 
upon, or any other actions affecting real estate lying wholly in the new 
county shall be, by the clerk of the district court of the old county, 
delivered to the clerk of the district court of the new county to be kept 
and preserved by him as permanent files of such new county, to the end 
that only the minutes and other entries in books kept by the clerk of the 
district court need be transcribed. ~e 


Amd. Sec. 1, Ch. 75, L. 1925. 


4403. Transfer of pending actions. All actions pending in the dis- 
trict court of the old county or counties for the recovery of the posses- 
sion of, quieting title to, or the enforcement of liens upon, or any other 
actions affecting real estate lying wholly in the new county shall forth- 
with upon the delivery of the files in said action to the clerk of the dis- 
trict court of the new county, as provided in section 1, hereof, be trans- 
ferred to the district court in which the new county may be attached for 
judicial purposes, and thereafter shall be subject to the same laws as if 
said action had been Sar need brought in the district court of the new 
county. 


Amd. Sec. 2, Ch. 75, L. 1925. ees 


CHAPTER 8. 
GENERAL POWERS AND LIMITATIONS UPON COUNTIES, 


4441, Every county a body corporate. 


In an action by sureties to establish 
a preference upon the assets of an in- 
solvent bank to satisfy the amount which 
they were required to pay a county for 
funds on deposit therein at the time 
of the suspension, in the absence of con- 
stitutional or statutory provisions con- 
ferring the right of sovereignty upon 
counties, they do not possess it. Bignell 
et al. v. Cummins, 69 Mont. 294, 36 
A. L. R. 634, 222 Pac. 797. 

Aside from the powers granted counties 
by statute and those necessarily implied 
from the powers expressed, they have 
none, and where there is a fair and rea- 


sonable doubt as to the existence of a 
particular power, it must be resolved 
against them and the power denied. Sul- 
livan v. Big Horn County, 66 Mont. 45, 
212 Pac. 1105. 

Cited in Franzke v. Fergus County et 
al. 76 Mont. 150, 155, 245 Pac. 962; 
State v. McGraw, 74 Mont. 152, 155, 240 
Pae. 812; 
Sheridan County, 72 Mont. 1, 6, 230 Pace. 
1097. 


[Part 1V | 


State Bank of Outlook v. 


For text treatment of this subject see 


vol. 7 Cal. Jur. 420. 
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Applied with section 4465 in Franzke ”» 
v. Fergus County et al., 76 Mont 150, 245 3 


County CoMMISSIONERS—GENERAL PowERs. 


[4444-4465 


Cited in Gregg v. Bayers, 73 Mont. 165, 


' 167, 235 Pac. 337; Sullivan v. Big Horn 


Pac. 962. County, 66 Mont. 45, 47, 212 Pac. 1105. 
CHAPTER 9. 
COUNTY COMMISSIONERS—ORGANIZATION, MEETINGS AND COMPENSA- 
TION. 
4459. Clerk. 


This and section 4460 were cited in State ex rel. Lockwood v. Tyler, 64 Mont. 124, 


131, 208 Pac. 1081. 


4460. Duties of clerk. 


The duty of the county clerk to issue 
warrants for claims passed upon by the 
board of county commissioners being min- 
isterial only, he is not clothed with su- 
pervisory power to either question or 
determine the legality of the claims, 


4461. Duties of board. 


This section providing that a board of 
county commissioners must cause a min- 
ute-book to be kept in which must be 
recorded all its orders, decisions and pro- 
ceedings does not make such record the 


except where they are void upon their 
face as without the jurisdiction of the 
board to pass upon them. State ex rel. 
Lockwood v. Tyler, 64 Mont. 124, 208 
Pae. 1081. 


when so proved, its action has the same 
effect as though shown by a minute entry. 
State ex rel. Rankin v. Madison State 
Bank, 77 Mont. 498, 251 Pac. 548. 

Cited in State ex rel. Urton v. Ameri- 


only evidence admissible to prove the ac- can Bank & ‘Trust Co., 75 Mont. 369, 375, 
tion of the board nor prohibit oral testi- 243 Pac. 1093. 
mony as to what was actually done, and, 

CHAPTER 10. 


GENERAL POWERS OF BOARDS OF COUNTY COMMISSIONERS. 


4465. General and permanent powers. The board of county com- 
missioners has jurisdiction and power under such limitations and restric- 
tions as are prescribed by law: 

1. To supervise the official conduct of all county officers, and officers 
of all districts and other subdivisions of the county, charged with assess- 
ing, collecting, safekeeping, management, or disbursement of the public 
revenues; see that they faithfully perform their duties; direct prosecu- 
tions for delinquencies; and, when necessary, require them to renew their 
official bonds, to make reports, and to present their books and accounts 
for inspection; 

2. To divide the counties into township, school, road, and other dis- 
tricts required by law, change the same, and create others as convenience 
requires, by consolidation of two (2) or more townships, or otherwise; 

3. To establish, abolish, and change election precincts, and to appoint 
judges of election, canvass all election returns, declare the result, and 
issue certificates thereof ; 

4, To lay out, maintain, control, and manage public highways, ferries 
and bridges, within the county, and levy such tax therefor as required 
by law; provided, however, that they may, in the exercise of a sound 
diseretion, jointly with other counties, lay out, maintain, control, manage, 
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and improve public highways, ferries, and bridges in adjacent counties, 
wholly or in such part, as may be agreed upon between the boards of 
county commissioners of the counties concerned, and levy taxes therefor 
as provided by law; 

5. To provide for the care and maintenance of the indigent sick, or 
the otherwise dependent poor of the county; erect and maintain hospitals 
therefor, or otherwise provide for the same; and to levy the necessary 
tax therefor, per capita, not exceeding two dollars ($2) and a tax on 
property not exceeding three-fifths (35) of one per cent, (1%) or either 
of such levies when both are not required, and to expend not to exceed 
five per cent (5%) of any such levy ms the collection of said tax, or of 
any part thereof; 

6. To eae a farm for the support of the poor of the county, and 
make regulations for working the same; 

7. When there are no necessary county buildings, to provide suitable 
rooms for county purposes; 

8. To purchase, receive by donation, or lease any real or personal 
property necessary for the use of the county, preserve, take care of, 
manage, and control the same; but no purchase of real property must bé 
made unless the value of the same has been previously estimated by three 
(3) disinterested citizens of the county appointed by the district judge 
for that purpose, and no more than the appraised value must be paid 
therefor ; 

9. To cause to be egected and furnished a courthouse, jail, hospital, 
and such other public buildings as may be necessary; 

10. To sell at public auction at the courthouse door, after thirty — 
(30) days’ previous notice given by publication in a newspaper published 
in the county, said notice to be published once a week for four (4) suc- 
cessive weeks, and posted in five (5) public places in the county, and 
convey to the highest bidder for cash, or on such terms as the board of 
county commissioners may approve, any property, real or personal, not 
necessary in the conduct of the county business, belonging to the county; 
but no such sale of real property must be made unless the value of the 
same has been appraised by three (3) disinterested citizens of the county 


appointed by the district judge for that purpose, within three (3) months — 


prior to the date of said sale and no such sale for cash or on terms shall 
be made for less than the appraised value of said property; provided, 
that in case such sale is made on terms other than for cash, no such sale 
of county property shall be made except at least one-eighth (1%) of the 
purchase price so bid therefor be paid in cash at the. date of sale; and 
provided further, that no deferred payment or payments shall extend 
for a period of more than eight (8) years, and that all such deferred pay- 
ments shall bear interest at the rate of six per cent (6%) per annum, 
payable annually; and provided further, that no title to the said prop- 
erty so sold shall pass from the county to such purchaser or his assigns 
until the full amount of such purchase price has been paid therefor and 
the proceeds thereof paid into the county treasury for the use of the 
county. The said appraisers shall be compensated at the rate of eight 
dollars ($8) per day for each day necessarily expended in making such 
appraisal ; 
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11. At the regular meetings of the board, to examine and allow the 
accounts of all officers having the care, management, collection or dis- 
bursement of moneys belonging to the county, or appropriated by law 
or otherwise for its use and benefit ; 

12. At the regular meetings of the board to examine, settle, and 
allow all accounts legally chargeable against the county except salaries 
of officers, and order warrants to be drawn on the county treasurer 
therefor, and provide for the issuing of the same; 

18. To levy such tax annually on the taxable property of the county 
for county purposes as may be necessary to defray the current expenses 
therefor, including salaries otherwise unprovided for, not exceeding six- 
teen (16) mills on each dollar of the assessed valuation for any one (1) 
year; and to levy such taxes as are i Maal to be levied by special or 
local statutes; 

14. To equalize the assessments; 

15. To direct and control the prosecution and defense of all suits 
to which the county is a party; 

16. To insure the county buildings in the name of and for the benefit 
of the county; 

17. To grant licenses for keeping ferries, and such other licenses as 
are provided by law; 

18. To fix the compensation of all county officers not otherwise in 
this code or by general or special law fixed, and provide for the payment 
_ of the same; 

19. To fill by appointment all vacancies that may occur in county, 
township, or precinct offices, except in the office of county commissioner; 

20. To contract for the county printing, and provide books and sta- 
tionery for,.county officers; 

21. At the adjournment of each session of the board to cause to be 
published in a newspaper, a complete list of all claims ordered paid for 
all purposes showing name, purpose and amount and a fair summary of 
the minutes and records of all of its proceedings, and also to be published 
annually in a newspaper the county clerk’s annual statement of the 
financial condition of the county; and provided that publication of such 
minutes and record of proceedings must be made within twenty-one (21) 
days after the adjournment of the session, and publication of the financial 
statement must be made within thirty (380) days after the presentation 
of the same to the board of county commissioners, and the board of 
county commissoiners shall not allow or order paid any claim for any 
such publication of minutes and record of proceedings or annual financial 
statement unless made within the time herein prescribed therefor; 

22. To represent the county, and have the care of the county property, 
and the management of the business and concerns of the county in all 
cases where no other provision is made by law; 

23. To make and enforce such rules for its government, the preser- 
vation of order, and the transaction of business, as may be necessary; 

24. To adopt a seal for the board, a description and impression 
whereof must be filed by the clerk in the offices of the county clerk and 
secretary of state; 
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25. To perform all other acts and things required by law not in this 
title enumerated, or which may be necessary to the full discharge of the 
duties of the chief executive authority of the county government; 

26. To borrow money upon the credit of the county to meet current 
expenses, if the county revenue is insufficient ; 

27. To issue on the credit of the county coupon bonds to an amount 
sufficient to secure the necessary funds for the procurement of necessary 
building sites, for the construction of necessary public buildings, and 
for the construction of bridges and highways, in accordance with the pro- 
visions of articles III and IV, chapter II, title II, part IV of the Political 


Code. 


Amd. Sec. 1, Ch. 95, L. 1923; Amd. Sec. 1, Ch. 54, L. 1927. 


A county is merely a subdivision of the 
state for governmental purposes, and as 
such is subject to legislative regulation 
and control; the legislature may within 
the limitations prescribed by the constitu- 
tion, cireumscribe or extend the powers 
to be exercised by a county, and legis- 
lative authority to regulate or control the 
disposition of county property not having 
been limited by the constitution, it could 
properly declare, as it did by this section 
and section 4444, that such property may 
be sold only under the restrictions and 
in the manner therein indicated. Franzke 
v. Fergus County et al. 76 Mont. 150, 
245 Pac. 962. 

The contention that subdivision 10 of 
this section, providing the method to be 
pursued in selling county property, ap- 
plies only to a sale of property obtained 
for purely public purposes but no longer 
needed for such purposes, and that there- 
fore a ranch held by it in its proprietary 
capacity and not acquired for a public 


purpose does not fall within its purview, 
cannot be sustained. Franzke v. Fergus 
County et al., 76 Mont. 150, 245 Pac. 962. 

A county is without power to enter 
into an agreement to sell land owned by 
it, on the installment plan, its power in 
that regard being limited to an actual 
sale at public auction and for cash by 
this section. Franzke v. Fergus County 
et al., 76 Mont. 150, 245 Pac. 962. 

Cited in Riggs v. Webb, 77 Mont. 80, 
82, 249 Pac. 1041; State v. McGraw, 74 
Mont. 152, 155, 240 Pac. 812; State ex 
rel. Case v. Bolles et al., 74 Mont. 54, 
65, 238 Pac. 586; In re Claims of Hyde, 
73 Mont. 363, 368, 236 Pac. 248; State 
ex rel. Lockwood v. Tyler, 64 Mont. 124, 
135, 208 Pac. 1081. 

Cited as section 2894, Revised Codes, 
as amended in State v. District Court, 
62 Mont. 275, 278, 204 Pac. 600. 

Cited as section 2894, Revised Codes, 
in State v. Poland et al, 61 Mont. 600, 
603, 203 Pac. 352. 


4465.1. Grant of right of way for pipe line construction—Damages. 
That the board of county commissioners of any county of the state 
of Montana shall have the power and authority to grant to any person, 
association or corporation the right to construct and maintain in, along 
and under any public road or highway within such county, any pipe line 
for the conveyance of natural or artificial gas, water or any other sub- 
stance, for the use of any county, city or town, or the inhabitants thereof ; 
provided, that, when constructed, such pipe line shall not now or in the 
future interfere with the surface use of such road or highway; and pro- 
vided further, that the person, association or corporation owning or con- 
structing such pipe line shall compensate such county for any and all 
damages done to any such road or highway in the laying, construction or 
maintenance of such pipe line, and shall promptly restore any such road 
or highway to its former condition of usefulness, without interference with 
the traffic thereon. 


En, Sec. 1, Ch. 75, L. 1927. 


4465.2. Proviso. Nothing in this act contained shall be construed 
as in any manner affecting any of the terms and provisions of chapter 
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14 of part IV of the Code of Civil Procedure as set forth in the Revised 
Codes of 1921. 


En. Sec, 2, Ch. 75, L. 1927, 


CHAPTER 11. 
SPECIAL POWERS AND DUTIES OF COUNTY COMMISSIONERS. 


4470A and 4470B. Relating to appropriations for county advertising. 
Rep. Sec. 3, Ch. 107, L. 1927. 


4470.1. Appropriation for county advertising authorized. The board 
of county commissioners of any county in the state is hereby authorized 
to make an appropriation of money from the general fund of the county 
for the purpose of advertising the agricultural, commercial, mining, manu- 
facturing, labor or other resources of the county, through the exposition 
exhibits committee of the state department of agriculture, labor and in- 
dustry, or for the purpose of assisting the said department of agriculture 
in presenting exhibits of Montana products at fairs or expositions outside 
the state of Montana. 


En. Sec. 1, Ch. 107, L. 1927. 


4470.2. Amount of appropriation. Said appropriation shall not exceed 
in any one year the following amounts, to wit: in counties of the first 
class or second class, one thousand dollars ($1,000); in counties of the 
third class, five hundred dollars ($500) ; in all other counties two hundred 
fifty dollars ($250). Said money shall be expended ‘in such manner as the 
board of county commissioners may direct or may be transmitted to the 
department of agriculture, when such appropriation is for the purpose 
of assisting said department in advertising the resources or presenting 
the exhibits hereinabove indicated. 


En. Sec. 2, Ch. 107, L. 1927. 


4482. Contracts for county printing—Duty of county commissioners 
to enter into. 


By the requirement of this section 
county commissioners must contract with a 
newspaper of general circulation ‘“pub- 


Vickers v. Board of County Commrs., 77 
Mont. 316, 250 Pae, 606. 


The fact that a weekly newspaper se- 


lished” within the county and which has 
been published therein at least one year, 
to perform the county printing, a paper is 
contemplated the work of composing, 
printing, issuing and distributing of which 
is done in the county, and not one the 
composition and printing of which is done 
in another county and sent to the county 
in which it maintains an office for dis- 
tribution. State ex rel. Vickers v. Board 
of County Commrs., 77 Mont. 316, 250 
Pac. 606. 

This section does not prohibit the use 
of “patent insides” used in small country 
newspapers, they not affecting the status 
of a paper so long as it otherwise meets 
the necessary requirements of a newspaper 
of general circulation. State ex rel. 


cured a government permit for entry in 
the postoffice as second-class matter at 
the county seat of the county in which 
it was distributed, though published in an 
adjoining county, is of no consequence in 
determining whether it was “published” 
in the former to qualify it as a bidder 
for county printing under this section. 
State ex rel. Vickers v. Board of County 
Commrs., 77 Mont. 316, 250 Pac. 606. 
Where an eight-page newspaper for 
some four months of the year necessary 
to qualify it for bidding on county print- 
ing was published in another county, a 
“supplement” consisting of one _ sheet 
printed on one side, issued by the pub- 
lisher in the former county during the 
four months, for which, however, no per- 
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mit for entry in the postoffice had ever 
been obtained, which was included in and 
designated a part of the regular issue, 
and the name of which was subsequently 
changed to that of the regular paper, was 
not the newspaper contemplated by this 
section 4482, and therefore not entitled 
under the name of the regular paper to 
bid on county printing. State ex rel. 
Vickers v. Board of County Commrs., 77 
Mont. 316, 250 Pac. 606. 

This section is not open to the objec- 
tion that in making it compulsory upon 
the board of county commissioners to let 
the county printing to a newspaper in ex- 
istence for a year or more even though 
its bid be higher than that of one not 
published for that length of time, it in- 
directly contravenes the provision of sec- 
tion 4, article XII, of the state constitu- 
tion, prohibiting the levying of taxes 
upon the inhabitants or property in any 
county for municipal purposes, since a 
county is but a subdivision of the state 
for governmental purposes and as such 
subject to legislative control, and the 
state has power, as sovereign proprietor, 
to provide from whom and upon what 
terms it will purchase the supplies needed 
in the discharge of its governmental 
functions. State ex rel. Woare v. Board 
of Commrs., 70 Mont. 252, 225 Pac. 389. 

On the authority of Hersey v. Neilson, 
47 Mont. 132, and Stange v. Esval, 67 
Mont. 301, held that this section re- 
quiring the contract for county printing 
to be let to a newspaper published in the 
particular county continuously for a period 


PouitTicaAL Cope. 
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of one year immediately preceding its 
letting, is not void as in violation of the 
fifth and fourteenth amendments to the 
federal constitution, as depriving the 
county of the right to contract and 
granting a person a privilege or immu- 
nity not granted to another, or of section 
26, article V of the state constitution, 
prohibiting the enactment of special or 
class legislation, or of sections 3 and 27, 
article III thereof, as denying the county 
the right to contract and depriving it 
of property without due process of law. 
State ex rel. Woare v. Board of Commrs., 
70 Mont. 252, 225 Pac. 389. 

This section provides that the county 
commissioners shall contract for the 
county printing with some newspaper 
which has been published continuously 
within the county for at least one year 
immediately preceding the awarding of 
the contract. Two papers submitted bids, 
one of which had been established in the 
county about seven months, while the 
other had been published therein for sey- 
eral years. The contract was awarded to 
the former. Held, in a taxpayer’s suit 
that the district court improperly denied 
an injunction to prevent the carrying out 
of the contract, it having been the duty 
of the county commissioners under this 
section, to award the contract to the 
paper which met the requirement of pub- 
lication within the county for at least 
one year preceding the awarding of the 
contract. Strange v. Esval et al., 67 Mont. 
301, 215 Pac. 807. 


4501. Destruction of insect pests by county commissioners. 


Sections 4501, 4503 and 4504 were cited in State ex rel. Case v. Bolles et al., 74 
Mont. 54, 69, 238 Pac. 586. 


4502. Pay of workers—Affidavit—Claims. Any person so appointed 
under the provisions of this act shall receive as compensation the sum 
of not less than two dollars and fifty cents ($2.50), or more than four 
dollars ($4) per day for eight hours’ labor performed in poisoning, killing, 
catching and exterminating such insect pests exclusive of time going 
to and returning from such work. Such person shall make a sworn 
statement to the county of the time put in and the poison or other means 
used, which said statement shall be attached to the bill or claim against 
the county, and warrants in payment thereof drawn on the general fund. 


Amd. Sec, 1, Ch. 25, L. 1923. 


4503. Purchase and payment for equipment. The board of county 
commissioners of any county may, from time to time, purchase such 
quantities and amounts of poisons, traps and other equipment necessary 
to carry out the provisions of this act to poison, kill, catch or exterminate 
such insect pests, and warrants in payment thereof shall be drawn on 
the general fund. 


Amd. Sec. 2, Ch. 25, L. 1923. 
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4504. Tax levy—Registry warrants. The board of county commis- 
sioners shall annually determine the amount of such warrants drawn on 
the general fund for the purposes of this act, and the succeeding year 
shall levy a tax for the purpose of insect pest extermination sufficient in 
amount to reimburse said general fund for the money so paid out on such 
warrants, which said tax shall be leved upon all the property in the 
county and shall not exceed one mill on each dollar of assessed valuation. 
If there be no money in the general fund with which to pay such war- 
rants, they shall be registered and bear interest in the same manner as ° 
other county warrants, but in such ease the interest shall be computed 


| and added to the amount for which such tax is levied. 


Amd. Sec. 3, Ch. 25, L. 1923. 


4508. Seed commissioner—Employment. The board of county com- 
missioners of each county and the city council of each municipal corpora- 
tion are hereby authorized and upon presentation to them of a petition 
signed by fifty (50) freeholders of the county or twenty-five (25) free- 
holders of the municipal corporation, as the case may be, may -employ 
a suitable and competent person as weed commissioner for the period 
between the fifteenth day of June and the first day of October of each 
year and to provide for his compensation at not to exceed the sum paid 
to road supervisors or street commissioners, and it shall be the duty of 
said weed commissioner when appointed to supervise the destruction of 
noxious weeds and he is hereby empowered to give notices provided for 
in this act, and cause the provisions hereof to be forced [enforced]. 


Amd. Sec. 1, Ch. 60, L. 1923. 


4509. Inspection and notice to owner. Where the weed commis- 
sioner has knowledge, or on written complaint made to any such weed 
commissioner, that noxious weeds described in this act are growing or 
standing upon the lands within his jurisdiction, in violation of the law, 
he shall forthwith inspect the premises and if the complaint be well 
founded, he shall cause written notice to be served on the person per- 
mitting the same, directing him to comply with the provisions of this 
act, in respect thereto within four (4) days after such service. 


Amd. Sec. 2, Ch. 60, L. 1923. 


4510. Service of notice. All notices herein provided for may be 
served by any citizen of the county or municipal corporation in which the 
land is situated; such service shall be upon the occupant, if any there be, 
otherwise upon the owner or person in charge of the land and shall be 
by registered letter or person. If there be no person within the county 
upon whom service can be made, of which the affidavits of the person 


_ serving the notice shall be prima facie evidence, the subsequent procedure 


shall be the same as though service had been had and the notice ignored. 
Amd. Sec. 3, Ch. 60, L. 1923. 


4511. Procedure to enforce notice—Tax levy—Suit. If the notice 


be not obeyed within four (4) days, the weed commissioner of the county 


Rae 


or municipal corporation, as the case may be, shall forthwith destroy 
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such weeds and make report thereof to the county clerk or to the city 
clerk in cities where taxes are collected by the city treasurer, with a 
verified, itemized account of his services and expenses in so doing, and 
a description of the lands involved, and shall include in said account his 
own wages for the time of his necessary employment as well as for men 
and teams employed, at a rate paid for farm labor per day for man 
and team for eight hour day. Such expense shall be paid by the county 
or municipal corporation out of the general funds and unless the sum 
be repaid by the owner or occupant before October 15th next ensuing, the 
county clerk, or the city clerk, as the case may be, shall certify the 
amount thereof, with the description of the premises to be charged, and 
shall extend the same to the assessment list of the said county or city 
as a special tax on said land, but if the land for any reason be exempt 
from general taxation, the amount of such charge may be recovered of 
the owner in a civil action with costs. 


Amd. Sec. 4, Ch. 60, L. 1923. 


4512. Weeds in crops—Procedure. When noxious weeds are so inter- 
mixed with a growing crop that the field is a menace to the community, 
the weed commissoner shall have power to order the destruction of the 
same or such parts thereof as may be necessary. All officials charged with 
the enforcement of this act may go upon the lands infested with noxious 
weeds, or suspected thereof, for any purpose necessary to such enforce- 
ment. 


Amd. Sec. 5, Ch. 60, L. 1923. 


4520. Liability on official bond of commissioner. 


Section 1627 places the specific legal 
duty upon the board of county commis- 
sioners to remove obstructions in a high- 
way, and after notice thereof any mem- 
ber of the board who neglects to do so 
becomes personally liable under this sec- 
tion for any injury caused thereby, and 
they are not relieved of liability by 


erect and maintain barriers; hence an al- 
legation in the complaint of one who has 
been injured, to the effect that the board 
had not instructed the supervisor to erect 
and maintain barriers, is not required to 
render the pleading sufficient. Becker v. 
Chapple et al., 72 Mont. 199, 232 Pae. 
538. 


merely instructing the road supervisor to 


CHAPTER 11A. 


SPECIAL POWERS COUNTY COMMISSIONERS—ROUNDUP OF 
HORSES. 


ABANDONED 


4520.1. Definition of terms. The term ‘‘abandoned horse’’ as used in 
this act means any horse, mare, gelding, filly, jack, mule or any other 
animal of the genus equus, of the age of one (1) year or over, and un- 
branded, or if branded, which escaped assessment for taxation for the 
year next preceding its impounding as hereinafter provided for, and run- 
ning at large upon the open range of this state, and including foals run- 
ning with dams coming within the above definition. An animal. not 
bearing a decipherable brand which is recorded in the office of the re- 
ecorder of marks and brands shall be deemed unbranded. 

The term ‘‘open range’’ means all lands in the state of Montana 
not inclosed by a fence. The term ‘‘open range’’ 
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includes all highways — 
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outside of private inclosures and used by the public, whether the same 
have been formally dedicated to the public or not. 
The term ‘‘person’’ shall include individuals, associations or persons 


and corporations. 


En. Sec. 1, Ch. 140, L. 1925; Amd. Sec. 1, Ch. 29, L. 1927. 


4520.2. Abandoned horses declared nuisances. It shall be unlawful for 
any person to suffer or permit any abandoned horse to run at large upon 
the open range in the state of Montana; and such horses so running at 
large upon the open range in the state are hereby declared to be a public 
nuisance and a public menace, and are hereby condemned, subject to the 
right of the owner of any such abandoned. horse to reclaim the same as 
and under the conditions hereinafter provided. 


En. Sec. 2, Ch. 140, L. 1925; Amd. Sec. 2, Ch. 29, L. 1927. 


4520.3. Roundups authorized—Procedure. For the purpose of speedily 
elearing abandoned horses from the open range in any county or in 
any district thereof, the board of county commissioners of any such county 
must, upon the petition of at least five (5) responsible property owners, 
inhabitants of the proposed roundup district, engaged in the livestock 
business and paying taxes upon livestock in such county, or upon the 
petition of a reputable local livestock association, authorize a roundup 
of abandoned horses in any district within such county, any such roundup 
to be conducted in such manner as to cause as little disturbance as rea- 


_ sonably possible to horses running lawfully on the open range. All ex- 


pense of any such roundup shall be paid by the petitioners at whose request 
the same is initiated, and no county officer or board shall have any power 
to expend any moneys of the county or incur any obligation on its behalf 
in connection with any such roundup. Such petitioners, however, shall be 
reimbursed for the expense of such roundup, as and when moneys may 
be available for that purpose, in the abandoned horse fund, by war- 
rants issued upon claims filed as in the case of other claims against 
the county. Upon the filing of such petition the board shall make an 
order authorizing such roundup, which order shall describe gener- 
ally such district with reasonable certainty; provided, that said. dis- 
trict shall not include more nor less territory than that described in the 
petition; and such order shall also specify the date on or within ten (10) 
days after which the roundup shall begin and shall designate the place 
within the district, at which the iia eect of such roundup shall be 
maintained. 


En. Sec. 3, Ch. 140, L. 1925; Amd. Sec. 3, Ch. 29, L. 1927. 


4520.4. Notice of roundup—How given. Notice of the holding of 


any such roundup shall be given by the board of county commissioners 


at least thirty (30) days prior to the date when the same shall begin, 
such notices to be published at least once a week for three (3) successive 
weeks in some newspaper of general circulation, printed and published 
in the county in which such roundup is to be held (if any such newspaper 
be printed and published within such county) and such notice shall be 
posted in at least five (5) public places, outside of the county seat of 
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such county on public highways in such county or district, as the case 
may be, in which such roundup is to be held, and three (3) notices shall 
be posted in three (3) public places in such county seat, one of which 
notices shall be posted at the front door of the courthouse, such notices 
as posted outside of the county seat to be posted not less than two (2) 
miles apart and all posted notices to be posted at least twenty (20) days 
before the date upon or after which the roundup shall begin as stated in 
such notice. If no newspaper be printed and published in such county, 
publication in a newspaper shall not be required. At least twenty (20) 
days before the date upon or after which the roundup is ordered to begin, 
a copy of such notice shall be, by the clerk of said board of county com- 
missioners, filed with the Montana livestock commission. Such notices 
shall be in substantially the following form: 

‘‘Notice is hereby given that in accordance with the provisions of 
chapter ........ of the laws of the twentieth session of the legislative as- 
sembly of the state of Montana, and beginning on or within ten (10) days 
BELCE CN Giiatal conte a x03 dayriOlansnin poi ees , 19...., a roundup of abandoned 
horses will be held under the supervision of the undersigned board of 
county commissioners in the county of ...............- , State of Montana 
(or if only in a district, generally. describing the district), and all aban- 
doned horses taken up in such roundup, and not lawfully reclaimed by the ~ 
owner, will be sold or otherwise disposed of as provided in said chapter. 
The headquarters of such roundup will be maintained at ...............5 

Dated the, cients ate day Of: ure de as. Bowes oll. sea! 

By order of the board of county commissioners of ............. 0.00. 
county. 


? 


Clerk of said board.’’ 
En, Sec. 4, Ch. 140, L. 1925; Amd. Sec. 4, Ch. 29, L. 1927. 


4520.5. Supervision of roundups—Bond of foreman. All roundups 
shall be under the control and supervision of the board of county com- 
missioners of the county in which the same shall be held. Roundup dis- 
tricts shall be numbered in the order of their creation. Each roundup 
shall be conducted by some person designated by the board of county 
commissioners, whose official designation shall be ‘‘Roundup Foreman, 
apd et io: <eaet sorte BEI atte ip Roundup : District,|;. ite sebso.Jovs bow County 
State of Montana,’’ and such person shall maintain his headquarters at 
the place designated by the board of county commissioners in its order 
as the headquarters of such roundup. Such roundup foreman shall have 
power to administer oaths and affirmations in all matters coming within 
the scope of his official duties. The board of county commissioners shall 
require from such roundup foreman an official bond, in an amount not 
less than two thousand five hundred dollars ($2,500) and not to exceed — 
five thousand dollars ($5,000), which bond shall be conditioned as official 
bonds of county officers, and shall be subject to all provisions of law ap- 
plicable to such bonds. All abandoned horses taken up in any such roundup 
shall be delivered to the roundup foreman in charge of such roundup 
and shall be by him offered for sale at public auction and sold to the 
highest bidder for cash, if there be any bidder or bidders therefor, and 
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any such abandoned horses so offered for sale,. and for which no bid is 
made, shall be destroyed or otherwise disposed of in the discretion of 
the board of county commissioners, unless reclaimed as herein provided. 


' En. Sec. 6, Ch. 140, L, 1925; Amd. Sec. 5, Ch. 29, L. 1927. 


4520.6. Owner may claim horses. Any person claiming to be the 
owner of any such abandoned horse or horses may serve written notice 
upon the roundup foreman in charge of such roundup of his claim of 
ownership, at any time before sale, or other final disposition of such horse 
or horses, such claim of ownership to be verified by the oath of the claim- 
ant or someone on his behalf, and the sale or other final disposition of 
such horse or horses shall, as to such horse or horses, be postponed from 
time to time as may be necessary, to enable the claimant to make proof 
of his claim as herein provided; provided that such postponement shall 
not be had unless the claimant shall pay to the roundup foreman in charge 
of such roundup, or deliver to him satisfactory security for, the estimated 
cost of keeping and feeding such horse or horses until sale or other final 
disposition, or delivery to the owner. 


En. Sec. 6, Ch. 140, L. 1925; Amd. Sec. 6, Ch. 29, L. 1927. 


"4520.7. Proof of ownership—Fees. Any person claiming any aban- 
_ doned horse or horses as provided in section 6 of this act shall, within 


five (5) days after serving the notice provided for in said section 6, or 


within such further time as the board of county commissioners shall allow, 
upon good cause shown, submit to such board proof of his ownership, 
* and shall deposit with said board the amount of any unpaid taxes and 
penalties which may be assessed against such horse or horses, together 
with the sum of five dollars ($5) roundup fee. The board shall decide in 
all cases in preference to all other matters coming before it and at the 
earliest possible moment. If the claim shall be allowed, the roundup 
foreman in charge of such roundup shall immediately be notified of such 
decision and he shall forthwith deliver such horse or horses, as to which 
ownership shall be so proved, to the owner upon payment of any amount 
due from such owner for the estimated cost of keeping and feeding 
such horse or horses as aforesaid, and the deposit made by such owner 
of taxes, penalties, and roundup fee, shall be by the board delivered to 
the county treasurer; but if such board shall deny the claim of owner- 
ship it shall forthwith notify the person in charge of such roundup of 
its decision, and such horse or horses as to which such claim shall be denied 
shall be offered for sale at the earliest convenient session of the sales being 
held under such roundup, and if not sold the same shall be destroyed 
or otherwise disposed of as though no claim had been presented. 


En, Sec. 7, Ch. 140, L. 1925; Amd. Sec. 7, Ch. 29, L. 1927. 


4520.8. Notice and time of sale—Title of purchaser. Before any sale 
shall be had, at least ten (10) days’ notice shall be given by publication 
and posting in the manner specified in section 4 hereof, except that pub- 
lication, if made in a newspaper, shall be once in each week for two suc- 
cessive weeks, and posting shall be done at least five (5) days before 
the date of sale. Such notice shall be in substantially the following form: 
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‘‘NOTICE OF SALE OF ABANDONED HORSES. 


Notice is hereby given that on ......... day itheuey aegis day of 
ofh ohh le Re + epee 5 1Ds inj rat dela weeisnien anh yb othe, coun 
NEE SPA, b! Sieg ee , State of Montana, beginning at the hour of .......... 


M., on said day the following described abandoned horses will be sold at 
public auction to the highest bidder for cash, to wit:. 

(Give general description of horses to be sold by brand, if any, color, 
approximate weight, and estimated age.) 

Any horses not reclaimed before sale as provided by law, and for 
which no bid is made at said sale, will be destroyed, or otherwise dis- 
posed of, in the discretion of the board of county commissioners of 
eee PKS ahaGas wl ete county, state of Montana. 

Dated the ........ CGAY: OF Avisiors nus 916 tetouanes 4) » dO. 

By order of the Board of County FREE pe ep OL siete s eee 
County, Montana. 


Clerk of said boned %. 


All such sales shall be held between the hours of eight (8) o’clock 
in the forenoon and six (6) o’clock in the afternoon and may be con- 
‘tinued from time to time until all abandoned horses taken in such roundup 
shall have been disposed of. On payment of the price bid for any such 


horse or horses sold, the delivery thereof, with a bill of sale, vests the 


title thereto in the purchaser. 
En. Sec. 8, Ch. 140, L. 1925; Amd. Sec. 8, Ch. 29, L. 1927. 


4520.9. Assessment of horses. It shall be the duty of the county 
assessor immediately to assess all horses taken up in such roundup which 
shall be sold, or reclaimed before sale, and not already assessed for the 
current year, and forthwith transmit to the county treasurer a copy of 
each assessment made. Any such horses which have escaped the assess- 
ment mentioned in section 1 foregoing, shall be assessed as provided for 
in section 2033 of the revised Codes of Montana of 1921. 


En. Sec. 9, Ch. 140, L. 1925; Amd. Sec. 9, Ch. 29, L. 1927, 


4520.10. Disposal of moneys. All moneys paid by reclaiming owners 
of any such horse or horses shall be paid to the county treasurer and by 
him kept in a fund to be designated as the ‘‘Abandoned Horse Fund, 
Roundup District No. ........ (giving number of district in which such 
horse or horses were rounded up).’’ A separate fund, styled as above 
specified, shall be kept by the county treasurer for each roundup district 
created in his county. All moneys received from the sale of any such 
horses shall be paid to the county treasurer and if such sum. received 


from the sale of any such horse shall not exceed the taxes, penalties, and | 


the roundup fee, the whole thereof shall be immediately. Japon in the 
abandoned Nowe fund for the district in which such horse or horses: were 
rounded up; but if the sum received from the sale of any such horse shall 


exceed such taxes, penalties and roundup fee, the amount of such | 


taxes, penalties od roundup fee shall be peters deposited in the 
abandoned horse fund for. such district, and the excess shall be kept by 
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the treasurer in a separate fund, and he shall make a record of the de- 
scription of such horse, the amount received for the same, and the amount 
of deductions for taxes, penalties and roundup fee, which record shall be 
open to public inspection; and any person making claim to the board of 
county commissioners at any time within six (6) months from the date 
of sale, of ownership of such horse, and submitting proof of ownership 
to such board with such claim, to the satisfaction of such board, shall be 
entitled to receive such excess received from the sale of such horse. Any 
money received from the sale of any such horse in excess of taxes, penal- 
ties, and roundup fee, which shall not be so claimed within six (6) 
months after such sale, shall at the expiration of said period become 
the property of such county and shall be transferred to the abandoned 
horse fund for the district in which any such horse was rounded up. 
En. Sec. 10, Ch. 140, L. 1925; Amd. Sec. 10, Ch. 29, L. 1927, 


4520.11. Record of foreman—Filing. The roundup foreman in charge 
of any such roundup shall keep an accurate record of all proceedings 
had under the order for such roundup and within thirty (30) days after 
such roundup shall be completed he must prepare, in triplicate, and verify 
by his oath, a full, true and accurate report of all the proceedings taken 


or had under the order for the roundup, among other things, particularly 


including a complete financial statement, the number and description of 
horses impounded and how disposed of. Within said thirty (30) days one 
of such triplicates of such report shall be filed with the clerk of the board 
of county commissioners and such filing shall be notice to the world of 
all the contents of such report and prima facie proof of the facts herein 
stated. Within said thirty (80) days one of such triplicate shall also be 
filed with the county assessor and one with the county treasurer for 
their information and appropriate action. 


_ En. Sec. 11, Ch. 140, L. 1925; Amd. Sec. 11, Ch. 29, L, 1927. 


4520.12. Disposal abandoned horse fund. On the thirtieth day of 
November of each year the county treasurer shall, if all claims against 
any such abandoned horse fund are paid and a balance remains in such 
fund, transfer all moneys so remaining in such fund to the general fund 


of the county, subject to the usual division with the state as to any 


portion of such balance which shall consist of taxes collected on the 
abandoned horses; but no part of the roundup fee of five dollars ($5) 
shall be paid to the state; and any portion of the taxes so collected 
which shall be used in paying claims against said fund is hereby de- 
clared to be a part of the cost of collection of such taxes, 


En, Sec. 12, Ch. 140, L. 1925; Amd. Sec. 12, Ch. 29, L. 1927. 


4520.13. Liability of officers. No officer, board, or employee of any 
county, nor any employee of any such officer of [or] board shall be liable 
for any act performed in good faith in discharging official duties under 
this act; and all such acts shall be presumed to have been in good faith 
and in conformity with this act. 


En. Sec, 13, Ch, 140, L, 1925; Amd. Sec. 13, Ch. 29, L, 1927, 
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4520.14. Certain roundups by individuals prohibited. It shall be 
unlawful for any person or persons to roundup from the range any horse 
or horses in any roundup district, after such districts have been desig- 
nated by the county commissioners, until after such roundup; provided, 
however, that an owner of horses on which the taxes have been paid 
in this district may gather the same by notifying the roundup foreman, 
and being accompanied by such foreman or a representative of such 
foreman in gathering such horses. 


En. Sec. 14, Ch. 29, L. 1927. 


4520.15. Limitation act. Except as herein provided, nothing herein 
contained shall be construed as limiting the powers or duties of assessors, 
county treasurers, or other boards of officers. 


En. Sec. 14, Ch. 140, L. 1925; Amd. Sec. 15, Ch. 29, L. 1927, 


4520.16. Effect partial invalidity act. If any clause, sentence, sec- 
tion, paragraph or part of this act shall for any reason be adjudged 
by any court of competent jurisdiction to be invalid or inoperative, such 
judgment shall not affect, impair or invalidate the remainder of this 
act but shall be confined in its operation to the clause, sentence, section, 
paragraph or part hereof directly adjudged to be invalid or inoperative. 


En, Sec. 15, Ch. 140, L. 1925; Amd. Sec. 16, Ch. 29, L, 1927. 


CHAPTER 12. 
CARE OF THE COUNTY POOR—OLD AGE PENSIONS. 


4527. Contract for medicines and medical attendance. The board 
must annually, at their December meeting, make a contract with some 
resident practicing physician to furnish medical attendance to the sick, 
poor, and infirm of the county, and ‘to the inmates of the county jail} 
and must also make provision for the furnishing of medicine to the 
same; provided, however, that the board may let such contract for the 
furnishing of medical attendance to the physician appointed by such 
board as county health officer, and may fix a salary or other rate of 
compensation to be paid to such county health officer for the furnishing 
of such medical attendance, which salary or other compensation shall 
be in addition to the salary of such physician as county health officer. 
Said board may also, when in its judgment the interests of the county 
require, appoint a deputy county health officer who need not be a resi- 
dent of the county but who shall be located at a point where he can 
serve people living in a portion of said county adjacent to his point of 
residence. The boards of county commissioners of two or more adjacent 
counties may also, when in their opinion the needs of the county poor 
living at a distance from the residence of the county health officer, will 
be better served by such an arrangement, unite in employing a special 
deputy county health officer whose duty it shall be to attend to the 
needs of the county poor in any designated part of said adjacent counties. 

The county commissioners of the several counties uniting in such 
an arrangement shall fix the compensation of such special deputy and 
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such several counties shall bear the cost of same on some equitable 
division. 


Amd. Sec. 1, Ch. 55, L. 1927. 


4541.1. Creation old age pension commission. There shall be estab- 
lished in each county of the state of Montana a county old age pension 
board hereinafter called the old age pension commission, and the boards 
of county commissioners of the respective counties of the state of 
Montana are hereby designated as the old age pension commissions of 
their respective counties and to serve as such without any additional 
compensation. ; 

_ En. Sec. 1, Ch, 72, L. 1923. 
Constitutionality of old age pension or assistance acts, note, 37 A. L. R. 1524, 


4541.2. Duties and meetings. The old age pension commission 
shall perform all the duties imposed upon it by this act and shall have 
authority to make such rules and regulations consistent with the provi- 
sions hereof as are necessary to carry out the provisions of this act. 
The old age pension commission shall meet at such times and places as 
shall be fixed by its rules. 


En. Sec. 2, Ch. 72, L. 1923. 


4541.3. Who entitled to pension. Every person (man or woman, 
married or single) shall, in the discretion of the old age pension commis- 
sion while residing in the state of Montana, be entitled to a pension in 
-old age subject to the restrictions and qualifications hereinafter noted. 


En. Sec. 3, Ch. 72, L. 1923. 


4541.4. Amount of pension. The amount of said pension shall be 
fixed by the old age pension commission with due regard to the condi- 
tions in each case; but in no ease shall it exceed twenty-five dollars 
($25) per month. 


En. Sec. 4, Ch. 72, L. 1923. 


4541.5. Necessary qualifications of applicants. An old age pension 
may be granted only to an applicant who, 

(a) Has attained the age of seventy years or upwards. 

(b) Has been a citizen of the United States for at least fifteen (15) 
years before making application for a pension. 

(¢) Resides in the state of Montana and has so resided continuously 
therein for not less than fifteen (15) years immediately preceding the 
date of the application for a pension, provided, that continuous resi- 
dence in the state shall not be deemed to have been interrupted by 
occasional absence therefrom where the total period of such absence does 
not exceed three years; or by absence from the state while in the employ 
or service of the state or of the United States. And provided further 
that a person who has resided in the state of Montana twenty-five (25) 
years at least five (5) of which have been immediately preceding the 
date of the application shall be deemed qualified in respect to residence. 

(d) That during the period of ten years preceding such date of 
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application he has not been imprisoned for any offense punishable by 
imprisonment in the state penitentiary. 

(e) That the claimant, if a husband, has not during the period of 
fifteen years immediately preceding such date of application for a pen- 
sion, for a period of six months or upwards, deserted his wife or without 
just cause failed to provide for her with adequate means of maintenance 
or neglected to maintain and provide for such of his children as were 
under the age of fifteen years; or if a wife, deserted her husband or such 
of her children as were under age without cause. 

(f) That he has not been, within one year preceding such application 
for pension, a professional tramp or begger. 

En. Sec. 5, Ch. 72, L. 1923. 


4541.6. Other limitations—Refund on death of pensioner. The in- 
come of the claimant from all sources at the date of application for 
relief shall not exceed three hundred dollars ($300) per annum, 

(a) The claimant must not have deprived himself or herself, directly 
or indirectly, of any property for the purpose of qualifying for old age 
relief. 

(b) The aged person must have no child or any other person re- 
sponsible legally for the support of the aged person under the laws of 
the state of Montana fully able to support the applicant. 

(ec) At the death of the person to whom the pension is granted, or 
of the last survivor of a married couple, the total amount of the pension 
since the first grant, together with five (5) per centum of interest shall 
be deducted and allowed by the proper courts out of the proceeds of 
his or her property as a preferred claim against the estate of the person 
so assisted, and refunded to the county treasury to the credit of the 
poor fund, leaving the balance for distribution among the lawful heirs 


in accordance with law; provided that the old age pension commission ° 


may demand the assignment or transfer of such property upon the first 
grant of such pension. The old age pension commission shall establish 
such rules and regulations regarding the care, transfer, management, 
and sale of such property as it deems advisable, and also provide for 
the return of the balance of the claimant’s property into its hands 
whenever the pension is withdrawn or the claimant ceases to request it. 


En. Sec. 6, Ch. 72, L. 1923. 


4541.7. Annual income, how computed. The annual income of any 
property inclusive of a homestead, shall be computed at five (5) per 
centum of its determined value. 

(a) In ascertaining a claimant’s income and the amount of pension, 
his income for the last preceding year shall be deemed his annual in- 
come, and the property owned at the end of that year as his accumulated 
property, provided that when the claimant shows to the satisfaction of 
the old age pension commission the loss of personal income derived from 
personal earnings, it shall be deducted from the income of the preceding 
year in considering the amount of pension to be granted. 


En. Sec. 7, Ch. 72, L. 1923. 
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4541.8. Claims, how made. A claimant for an old age pension under 
this act shall deliver his or her claim in writing to the old age pension - 
commission of the county in which the claimant resides in the manner 
and form prescribed by the old age pension commission. All statements 
in the application shall be sworn to or affirmed by the applicant setting 
forth that all facts are true and correct in every material point. 


En. Sec. 8, Ch. 72, L. 1923. 


4541.9. Certificates and renewal. When the claim is established and 
the rate of the first year’s old age pension is fixed, the old age pension 
commission shall in the manner it may prescribe certify the same to the 
county treasurer of such county and shall issue to the claimant an old 
age pension certificate which shall state the date of issuance, the claim- 
ant’s name, age, residence and the amount of monthly payment which 
certificate shall be good for one year unless sooner revoked. 

(a) The old age pension certificate shall be required each subsequent 
year, to be renewed after satisfactory investigation. 


En. Sec. 9, Ch. 72, L. 1923. 


4541.10. Commencement and payment. The old age pension shall 
commence on the date named in the certificate issued to the claimant by 
the county treasurer. 

(a) All old age pensions shall be paid in monthly payments by 
county warrants drawn on the county treasurer and on the poor fund 
thereof. 


En. Sec. 10, Ch. 72, L. 1923. 


4541.11. Cancellation of pension. If at any time during the cur- 
rency or continuance of an old age certificate, the recipient or the wife 
or husband of the recipient becomes possessed of any property or income 
in excess of the amount allowed by law in respect to the amount of 
pension granted, the old age pension commission may, on inquiry, either 
cancel the pension or vary the amount thereof during the period of 
the certificate, and it shall be the duty of the recipient immediately to 
notify the old age pension commission of the receipt and possession of 
such property or income. 

(a) If on the death of any recipient of an old age pension, it is 
found that he, or she, was possessed of property in excess of the amount 
allowed by law in respect to the amount of pension granted, double the 
total amount of the relief granted in excess of that to which the recipient 
was by law entitled, may be recovered by the old age pension commission 
as preferred claim from the estate so found in excess. The attorney 
general or county attorney shall take the necessary proceedings to re- 
cover such claim and the amount recovered shall be paid into the county 
treasury of such county. 


En. Sec. 11, Ch. 72, L. 1923. 


4541.12. Funeral expenses—Payment. On the death of a recipient 
of old age pension, the installment then accrumg and such other reason- 
able funeral expenses as are necessary for the burial of such person shall 
_ be paid to such persons as the old age pension commission directs; pro- 
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vided that these expenses do not exceed one hundred dollars ($100) 
and provided further that the estate of the deceased is insufficient to 
defray the expenses. . 
(a) It is provided, further, that these provisions for providing old 
age pensions shall not be construed as a vested right in the pensioners. 
En. Sec. 12, Ch. 72, L. 1923. 


4541.13. Other relief forbidden. During the continuance of the old 
age pension no recipient shall receive any other relief from the state or 
from any political subdivision thereof except for medical and surgical 
assistance. 


En. Sec. 13, Ch. 72, L. 1923. 


4541.14. Alienation of pension forbidden. All old age pensions shall 
be absolutely inalienable by any assignment, sale, attachment, execution 
or otherwise, and in case of bankruptcy the old age pension shall not 
pass to any trustee or other persons acting on behalf of creditors. 


En. Sec. 14, Ch. 72, L. 1923. 


4541.15. Suspension of pension improperly obtained. If at any time 
the old age pension commission has reason to believe that any old age 
pension certificate has been improperly obtained, it shall cause special 
inquiry to be made by the county attorney and may suspend payment 
of any installment pending the inquiry. If, on inquiry, it appears that 
the certificate was improperly obtained, it shall be canceled by the old 
age pension commission, but if it appears that the certificate was properly 
obtained, the suspended installment shall be payable in due course. 


En. Sec, 15, Ch. 72, L. 1923. : 

4541.16. Penalty for false statements, etc. Any person who by 
* means of a wilfully false statement or representation, or by impersonation, 
or other fraudulent device, obtains, or attempts to obtain, or aids or 
abets any other person to obtain: 

(a) An old age pension certificate to which he is not justly entitled. 

(b) A larger amount of assistance than that to which he is justly 
entitled. 

(c) Payment of any forfeited installment grant. 

(d) Or aids and abets in the buying or in any way disposing of the 
property of an old age pension recipient without the consent of the old 
age pension commission, shall be guilty of a misdemeanor and upon con- 
viction thereof shall be sentenced to pay a fine of not exceeding five 
hundred dollars ($500) or to undergo imprisonment not exceeding six 
months, or both. 


En. Sec. 16, Ch. 72, L. 1923. 


4541.17. Penalty generally. Any person who violates any provisions 


of this act for which no penalty is specifically provided shall be subject — 


to a fine not exceeding five hundred ($500) dollars or to undergo im- 
prisonment not exceeding six months, or both. 
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(a) Where an old age pension recipient is convicted of an offense 
under this section, the old age pension [commission] may cancel the pen- 
sion certificate in respect to the issue of which the offense was committed. 

En. Sec. 17, Ch. 72, L. 1923. 


4541.18. Cancellation of certificate. If any recipient under this act 
is convicted of any crime, misdemeanor, or felony, or other offense, 
punishable by imprisonment for one month or longer period, the old 
age pension commission shall direct that payment be not made during 
-such period. Furthermore, if the recipient is found incapable of taking 

care of his money or himself on the testimony of reputable witnesses, 
the old age pension commission may direct the installment of his pension 
to be paid to any other reputable person for his benefit or may suspend 
same for such period as it deems fit. 


En. Sec. 18, Ch. 72, L. 1923. 


4541.19. Suspension of payments when. In case of forfeiture of any 
old age pension certificate the person whose pension is so forfeited shall 
be disqualified from making any application for a new certificate until 
the expiration of one year from the date of forfeiture. 


En. Sec. 19, Ch. 72, L. 1923. 


4541.20. Counties to pay pension and expenses. The funds for the 
payment of the old age pensions,shall be furnished by the respective 
counties and all expenses incurred in the administration of this act shall 
be paid from the funds of the several counties, and paid by the county 
treasurer from the poor fund of such county. 


En. Sec. 20, Ch. 72, L. 1923. 


4541.21. Annual report of commission. Within ninety (90) days 
after the close of the calendar year the old age pension commission of 
each county shall make a report of the preceding year to the state 
auditor of the state of Montana stating: 

(a) The total number of recipients. 

(b) The amount paid in eash. 

(c) The total number of applications. 

(d) The number granted pension, the number denied, the number 
-eanceled during the year and such other information as the state auditor 
may deem advisable. 


En. Sec. 21, Ch. 72, L. 1923. 


4541.22. Procedure, how regulated. All methods of procedure in 
hearings, investigations, recording, registration, and accounting pertain- 
ing to the old age assistance under this act shall be in accordance with 
the rules and regulations as laid down from time to time by the old 
age pension commission. 


En. Sec. 22, Ch. 72, L. 1923. 


4541.23. Effect of amendment or repeal. Every old age pension 
granted under the provisions of this act shall be deemed to be granted 
and shall be held subject to the provisions of any amending or repealing 
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act that may hereafter be passed and no recipient under this act shall 

have any claim for compensation or otherwise by reason of his old age 

pension being affected in any way by any such amending or repealing act. 
En. Sec. 23, Ch. 72, L. 1923. 


4541.24. Gender of terms. That wherever in this act the masculine 
pronoun is used, it shall be held to include the feminine pronoun also. 
En. Sec. 24, Ch. 72, L. 1923. 


4541.25. Title of act. This act shall be named and cited as the 
Old Age Pension Act of the State of Montana. 


En. Sec. 25, Ch. 72, L. 1923. 


CHAPTER 14. 
COUNTY FAIRS. 


4545. County fair commission—Appointment. The board of county 
commissioners of each county of Montana may, at their regular meeting 
in December in 1927, appoint from the electors of their respective coun- 
ties, five responsible persons to constitute a county fair commission, 
three of said members to be appointed for a term of two years, and two 
for a term of one year, and until their successors are appointed. At 
the regular meeting in December in each year therafter, the said board 
of county commissioners of each county shall appoint members of the 
said county fair commission to succeed the members whose terms then 
expire, such appointments to be for a term of two years. Such persons 
shall be well qualified to perform the duties of organizing and success- 
fully carrying on the county fair. 

In ease there is in any county a fair association, horticultural or 
agricultural society, the board of county commissioners may appoint 
said fair commission from the members of said fair association, horti- 


cultural or agricultural society, giving preference in said appointment 


to the officers of the said association or societies. 
Amd. Sec. 1,'Ch. 30, L. 1927. 


4549. Appropriation and tax levy for county fairs. The board of 
county commissioners of their respective counties may appropriate an- 
nually out of the general fund of the county treasury to the county fair 


commission a sum not to exceed two thousand five hundred dollars — 


($2,500), to be expended by the county fair commission for the purpose 
of holding a county fair, or advertising the products and resources of 
their county. In addition to the appropriation above provided for, or 
in lieu thereof, the county commissioners of any county in Montana shall 
have the power to levy an ad valorem tax of one and one-half (114) 
mills or less on each dollar of taxable property in such county, for the 
purpose of securing, equipping, and maintaining a county fair, including 
the purchase of land for such purpose, and the erection of such buildings 
and other appurtenances as may be necessary; provided, however, that 
no portion of said appropriation or tax levy shall be expended for 
horse-racing. 
Amd. Sec. 1, Ch. 32, L. 1927. 
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CHAPTER 15. 
BOXING AND WRESTLING MATCHES—STATE ATHLETIC COMMISSION. 


4551. Creation state athletic commission. There is hereby created 
an athletic commission to be known as the state athletic commission, 
consisting of three persons, to be appointed by the governor. One of 
said persons shall be appointed for a period of one year from and after 
the first of March, following his appointment, and one for a period of 
three years from and after the first of March, following his appointment, 
and upon the expiration of the terms of such respective commissioners, 
the governor shall appoint their successors, each to serve for a term of 
three years, and all to serve until their successors are appointed and 
qualified. The members of the commission shall serve without compensa- 
tion but shall be allowed necessary expenses, to be paid by the state treas- 
urer on warrant properly drawn out of the proceed [proceeds] of the tax 
to be collected as hereinafter provided. The commission shall maintain 
general offices for the transaction of its business at a place to be by 
them designated. The members of the commission shall, at their first 
meeting after their appointment, and on or before the first day of April 
of each year thereafter, elect one of their number chairman of the com- 
mission, shall adopt a seal for the commission and may make such rules 
for the administration of their office, not inconsistent herewith, as they 
may deem expedient; and they may hereafter amend or abrogate such 
rules. Two of the members of the commission shall constitute a quorum 
to do business; and the concurrence of at least two commissioners shall 
be necessary to render a choice or decision by the commission. 

Amd. Sec. 1, Ch. 103, L. 1927. 


4552. Secretary—Appointment—Expenses—Reports. The commission 
shall appoint, and at its pleasure remove, a secretary to the commission, 
whose duty it shall be to keep a full and true record of all its pro- 
ceedings, preserve at its general office all its books, documents and papers, 
prepare for service such notices and other papers as may be required 
of him by the commission and to perform such other duties as the com- 
mission may prescribe; and he may under the direction of the commission 
issue subpoenas for the attendance of witnesses before the commission and 
may, under direction of the commission, administer oaths in all matters 
pertaining to the duties of his office or connected with the administration 
of the affairs of the commission. The necessary traveling and other 
necessary expenses, including the salary of the seeretary not exceeding 
twenty-five dollars ($25) per month, which shall be determined by the 
commission, shall be paid monthly by the state treasurer on warrant 
properly drawn out of the proceeds of the tax to be collected as herein 
provided. The commission shall annually make to the governor a full 
report of its proceedings for the year ending with the first day of 
January, and may submit, with such reports, such recommendations per- 
taining to its affairs as to it shall seem desirable. 

Amd. Sec. 2, Ch. 103, L. 1927, 
— 


~~ 
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4553. Duty of secretary county athletic commission. 
Rep. Sec. 13, Ch. 103, L. 1927. 


(NoTe.—This section is not mentioned in the title of the repealing act.) 


4554, Authority of commission — Licenses. The commission shall 
have, and hereby is invested with, the sole direction, management, and 
control and jurisdiction over all boxing and sparring matches and 
exhibitions to be conducted, held or given within the state and by any 
club, corporation or association; and no boxing or sparring match or 
exhibition shall be conducted, held or given within the state except 
pursuant to its authority and in accordance with the provisions of this 
act. The commission may, in its discretion, issue, and at its pleasure 
revoke, a license to conduct, hold or give boxing and sparring matches 
and exhibitions to any club, corporation or association, and which, if it 
be an amateur athletic association, may be incorporated or organized 
in accordance with the rules as may be prescribed by the commission. 
Nothing in this act shall be construed as relating to or prohibiting 
amateur boxing or wrestling exhibitions conducted in and by regularly 
organized amateur clubs, schools and gymnasiums. Every license shall 
be subject to such rules and regulations, and amendments thereof, as 
the commission may prescribe. Every application for a license, as 
herein provided for, shall be in writing and shall be addressed to the 
commission and shall be verified by such officer of the club, corporation 
or association on whose behalf the application may be made. It shall 
contain a recital of such facts as, under the provisions hereof, will show 
the applicant entitled to receive a license, and in addition thereto, such 
other facts and recitals, as the commission may by rules require to be 
shown. . 

Amd, Sec. 3, Ch. 103, L. 1927. 


4555. Regulation of buildings. All buildings or structures used or 
intended to be used, for the purpose of this act, shall be properly 
ventilated and provided with fire exits and fire-escapes, if there need be, 
and in all manner conform to the law, ordinances and regulations per- 
taining to buildings in the city, town, or village where situated. Where 
a part of a building or structure is used for the purpose set forth in this 
act, this section shall apply in the same manner. 

Amd. Sec. 4, Ch. 103, L. 1927. 


4556. Regulation of bouts. No boxing or sparring match or ex- 
hibition shall be of more than fifteen rounds in length; and the con- 
testants shall wear during such contests, gloves weighing at least six 
ounces. Provided, also, that no person or persons may take part in an 
exhibition or sparring match unless they have first passed a rigorous 
physical examination to determine their fitness to engage in any such 
exhibition. Said examination to be conducted by a regular practicing 
physician, said physician to be designated by the commission. 

Amd. Sec. 5, Ch. 103, L. 1927. 


4557. Fake bouts prohibited—Penalty. Any club, corporation or 
association which may conduct, hold or give, or participate in, any sham 
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or fake boxing or sparring match or exhibition shall thereby forfeit 
license issued in accordance with the provisions of this act, which shall 
therefor be, by the commission, canceled and declared void; and it shall 
not thereafter be entitled to receive another such or any license pursuant 
to the provisions of this act. 


Amd. Sec. 6, Ch. 103, L. 1927. 


4558. Penalty for fake boxing. Any contestant who shall partici- 
pate in any sham or fake boxing or sparring match or exhibition shall 
be penalized in the following manner: For the first offense, he shall be 
restrained for a period of six months, such period to begin immediately 
after the occurrence of such offense, from participating in any competi- 


tion to be held or given by any club, corporation or association duly 


licensed to give or hold such boxing or sparring match or exhibition; 
for the second offense he shall be totally disqualified from further ad- 
mission or participation in any boxing contest held or given by any club, 
corporation or association duly licensed for said purpose. 


Amd. Sec. 7, Ch. 103, L. 1927. 


4559. Clubs to pay tax—Veterans’ memorial fund. Every club, 
corporation or association which {may hold or exercise any of the 
privileges conferred by this act, shall within twenty-four hours after the 
determination of every contest furnish to the commission a written 
report, duly verified by one of its officers, showing the number of tickets 
sold for such contest and the amount of gross proceeds thereof, and such 
other matters as the commission may prescribe, and shall also with [within] 
the said time pay to the county treasurer a tax of five per centum (5%) 


of its total gross receipts from the sale of the tickets of admission to 


such boxing or sparring match or exhibition, which shall be transmitted 
to the state treasurer by the county treasurer within a period of ten 
days after its collection and be applied to the payment of the expenses 
of the commission, and the salary of the secretary of the commission, as 
herein provided. And the money so collected shall be paid to the state 
treasurer to be kept and held im a separate and special fund to be desig- 
nated the ‘‘veterans’ memorial fund,’’ and used exclusively for the pur- 
poses herein provided. The moneys so received and held by the state 
treasurer in such special fund shall be used and devoted for the ex- 
penses above specified and the balance to be held and retained exelu- 
sively for the erection and maintenance of a suitable veterans’ memorial 
building. Such funds to be drawn upon and expended only upon proper 
and legal claims made against the fund, first presented and approved by 
the state board of examiners. All money in the said fund from time to 
time may be invested by the state treasurer in any manner provided 
for by law for the investment of the state moneys. 


Amd. Sec. 8, Ch. 103, L. 1927. 


4560. Bond. Before any license shall be granted to any club, corpo- 
ration, or association to conduct, hold or give any boxing or sparring mateh 
or exhibition, such applicant therefor shall execute and file with the state 
treasurer a bond in the sum of five thousand dollars ($5,000) payable to 
the state of Montana, to be approved as to form by the attorney general 
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of the state of Montana, and as to the sufficiency of the sureties thereon 
by the commission, which said bond shall be conditioned upon the pay- 
ment of the tax hereby imposed. Upon the filing and approving of such 
bond, the commission shall issue to such applicant a license as herein- 
before provided. 

Amd. Sec. 9, Ch. 103, L. 1927. 


4561. Penalty for failure to report or pay tax. Whenever any such 
club, corporation or association shall fail to make a report of any contest 
at the time prescribed by this act or whenever such report is unsatis- 
factory to the commission, it may examine or cause to be examined the 
books and records of such club, corporation or association, and subpoena 
and examine under oath its officers and other persons as witnesses for 
the purpose of determining the total amount of its gross receipts for 
any contest and the amount of tax due pursuant to the provisions of 
this act, which tax he may, upon and as the result of such examination, 
fix and determine. In case of the default in the payment of any tax 
so ascertained to be due, together with the expenses incurred in making 
such examination, for a period of twenty days after notice to such 
delinquent club, corporation or association of the amount at which the 
same may be fixed by the commission, such delinquent shall ipso facto, 
forfeit its license and shall be thereby disqualified from receiving any 
new license or any renewal of license; and it shall in addition forfeit 
to the state of Montana the sum of five hundred dollars ($500), which 
may be recovered by the attorney general in the name of the state of 
Montana in the same manner as other penalties are by law recovered, 
and when collected shall be used and applied as other moneys received 
under the provisions hereof. 

Amd, Sec. 10, Ch. 103, L. 1927. 


4562. Penalty. Any person who violates any of the provisions of 
this act, for which a penalty is not herein expressly prescribed, shall be 
guilty of a misdemeanor. 

Amd. Sec. 11, Ch. 103, L. 1927. 


456214. Transfer moneys to veterans’ memorial fund. All moneys | 


which have heretofore been collected and received by the state treasurer 
and. by him credited to the ‘‘soldiers’ and sailors’ home fund,’’ amounting 
at this time to the sum of eleven thousand ninety-eight dollars and six 
cents ($11,098.06), are hereby ordered and directed to be transferred by 
the state treasurer to the ‘‘veterans’ memorial fund,’’ and there kept and 
held for the erection and maintenance of a veterans’ memorial building, 
and for other expenditures authorized by this act. All additional funds 
which may come into the possession of the state treasurer under the 
terms of the existing law shall be credited to and held in the ‘‘veterans’ 
memorial fund.’’ The state is hereby authorized and empowered to ac- 
cept and receive gifts, bequests and devises for the proposed veterans’ 
memorial building, and the moneys so received shall be held and ex- 
pended only for the construction woe such memorial and for its support 
and maintenance. 

En. Sec. 12,:Ch. 103, L. 1927. ' 
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CHAPTER 16. 
COUNTY FREE LIBRARIES. 


4565. County librarian — Appointment — Compensation. Upon the 
establishment of a county free library, the board of county commissioners 
may appoint a county librarian who shall receive not less than one 
hundred dollars per month and who may be removed for cause, after the 
hearing, by said board. Any person who is a graduate of a library 
school, or has had two years’ practical experience in a library of not 
less than three thousand volumes, shall be eligible to the office of county 
librarian; provided, that, from and after the creation and organization 
of a state board of library examiners no person shall be eligible to the 
office of county librarian, unless, prior to his appointment, he has re- 
ceived from said board of library examiners a certificate of qualification 
for the office. 

En. Sec. 1, Ch, 56, L. 1923, 


CHAPTER 17. 
RURAL IMPROVEMENT DISTRICTS. 


4575. Resolution of intention—Publication, mailing and notice. 


Failure to give the notice required by 
this section in the attempted creation 
of a rural improvement district deprived 
the county of jurisdiction to proceed and 
a property owner, in his action to enjoin 
the collection of the tax against his 
property to pay for the improvement, was 
not estopped to deny the validity of the 
assessment by his omission to object to 
the creation of the district prior to its 
completion. Billings Bench Water Assn. 
v. Yellowstone County, 70 Mont. 401, 
225 Pac. 996. 


4577. Protests against creation 


Cited as section 4, chapter 67, L. 1919, 
in Billings Bench Water Assn. v. Yellow- 


Notice of adoption of resolution to 
create improvement district, given to 
holder of legal title to part of land, the 
holder of legal title to remainder having 
signed petition for improvement, was 
sufficient under section 2, chapter 156, 
L. 1917, to validate assessment on land 
belonging to national bank, though no 
notice was given receiver of bank or his 
assignor. Swords v. Nutt, 11 Fed. (2d) 
936. 


or extension of district—Hearing. 


stone County, 70 Mont. 401, 406, 225 Pac. 
996. 


4578. Jurisdiction attaches, when—Resolution creating district. 


Cited as section 5, chapter 67, L. 1919, 


in Billings Bench Water Assn. v. Yellow- 


stone County, 70 Mont. 401, 406, 225 
Pae. 996. 


4584. Assessment of property—Apportionment of costs—Railroads. 


Special improvement assessments are not “taxes.” 


164, 216 Pac. 806. 


Swords v. Simineo, 68 Mont. 


4585. Federal property omitted from assessment. 


An irrigation company engaged in the 
reclamation of arid lands under the Carey 
Aet is not a mandatory of the federal 
government and therefore not exempt 
from assessments for special improve- 
ments. Billings B. W. Assn. v. Yellow- 
stone County, 70 Mont. 401, 225 Pac. 
996. 

In an action by the receiver of a na- 


tional bank to recover an assessment paid 
under protest for improvements in a rural 
improvement district under chapter 156, 
L. 1917, on the ground that the bank 
was a “mandatory” of the government 
and therefore exempt, complaint held in- 
sufficient for failure to allege that the 
property was excluded from liability in 
the resolution of intention to create the. 
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district or that plaintiff acquired the 
property prior to the time it was passed 
by the board of county commissioners. 
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of the government within the meaning of 
this section, and therefore not exempt 
from payment. of special assessments for 


Swords v. Simineo, 68 Mont. 164, 216 
Pac. 806. 
A national bank is not a “mandatory” 


improvements in a rural improvement dis- 
trict. Swords v. Simineo, 68 Mont. 164, 
216 Pac. 806. 


4595. County treasurer to collect assessments. 


This and sections 4598 and 4599 were 
cited as sections 21, 24 and 25 of chapter 
67, L. 1919, in Billings Bench Water 


Assn. v. Yellowstone County, 70 Mont. 
401, 408, 409, 225 Pac. 996. 


CHAPTER 18. 
CLAIMS AGAINST COUNTIES—COUNTY WARRANTS. 
4605. All claims must be itemized. 
Cited in Manley v. Harer et al., 73 Mont. 253, 263, 235 Pac. 757. 


4610. Appeals. 
Cited in State ex rel. Lockwood v. Tyler, 64 Mont. 124, 131, 208 Pac. 1081. 


4612. Warrants—Specification—Presentation and payment. 


See State ex rel. Board of County 
Commrs. v. District Court et al., 62 Mont. 
275, 204 Pac. 600, for statement relative 


to the extent to which this section was 
amended by the Mothers’ Pension Act. 

Cited in State ex rel. Case v. Bolles 
et al., 74 Mont. 54, 65, 238 Pac. 586. 


CHAPTER 19. 
COUNTY FINANCES, BONDS AND WARRANTS. 


4614. Refunding bonds. The board of county commissioners of any 
county is hereby vested with the power and authority to. issue and 


negotiate, on the credit of the county coupon bonds to an amount suffi- 


cient to enable the county to fund all legal outstanding warrants, orders 
or bonds; or for the purchase of necessary public building sites, and for 
the construction of necessary public buildings, public highways, and 
bridges; for the ordinary and necessary expenses of the county au- 
thorized by the general laws of the state; and also for the purpose of 
enabling any county to liquidate its indebtedness to another county inci- 
dent to the creation of a new county or the change of any county bound- 
ary line; not exceeding in the aggregate, including outstanding bonded 


indebtedness, five per centum of the assessed value of the taxable prop- — 


erty within such county, to be ascertained by the last assessment for 
state and county taxes previous to the issuing of such bonds; provided, 
however, that the limitation of five per centum of the assessed value 
of the property upon which:taxes are levied and paid within such county 
shall not apply in cases where county buildings, bridges or highways are 
destroyed or damaged by an act of God, disaster, catastrophe, or acci- 
dent, which shall be deemed an emergency and bonds may be issued and 
negotiated to provide for such emergency as provided in this act not 
exceeding, in the aggregate, including outstanding bonded indebtedness, 
eight per centum of the assessed value of the property upon which taxes 
are levied and paid within said county, to be ascertained as hereinbefore 
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provided; and provided further, that no such bonds (except bonds to 
fund or refund outstanding warrants or bonds issued prior to May 1, 
1923, and except bonds for the purpose of enabling a county to fund 
its outstanding warrants or orders issued to liquidate its indebtedness 
to another county incident to the creation of a new county or the change 
of any county boundary line) shall be issued, negotiated or sold for any 
purpose whatever, or exchanged for outstanding warrants, orders or 
bonds, without the approval of a majority of the electors of such county, 
(qualified as provided in chapter 98, Session Laws 1923,) voting at an 
election at which the question of issuing and selling or exchanging such 
bonds shall be submitted to the electors of such county, and which 
election shall be held in accordance with the provisions of section 4719 
to 4722, inclusive, of the Revised Codes of Montana, 1921, and shall be 
governed and controlled thereby. The term ‘‘assessed value,’’ as used 
herein, means the value ascertained or determined by taking the per- 
centage of the full and true value provided, or to be provided, by law, 
rule or practice, as the basis for the imposition and computation of taxes. 

Such bonds shall not be sold or exchanged at less than their par 
value with accrued interest, if any, and no brokerage, legal or other 
fees or commissions of any kind shall be paid any person for preparing 
or negotiating, or assisting in the preparation, negotiation, sale or ex- 
change of such bonds. 

Such bonds shall be either amortization or serial bonds, as such bonds 
are defined in chapter 38, Session Laws 1923, and shall bear such rate 
of interest as shall be fixed by the board of county commissioners but not 
exceeding six per centum per annum, which interest shall be payable 
semi-annually. Such bonds shall not be issued for a longer period than 
twenty years, and all bonds remaining unpaid may be paid and re- 
deemed at any time after the expiration of five years from their date of 
issue, provided such time and option be stated upon the face of such 
bonds. 

When serial bonds are issued the interest thereon shall be represented 
by interest coupons payable on the first days of January and July of 
each year, and such bonds shall be paid in equal annual installments, one 
installment being payable each year, the amount thereof to be paid and 
redeemed in each year to be determined by dividing the total amount 
of bonds to be issued by the total number of years for which said 
bonds are to be issued; provided, however, that if the date of issue of 
the bonds shall be prior to the date of the fixing of the county tax 
levies for the year in which such bonds are issued the first interest on 
all bonds shall be paid and the first installment of bonds shall be paid 
and redeemed on the first day of January following the date of the issue 
of such bonds, but if such date of issue shall be after the date of the 
fixing of the county tax levies for the year in which the bonds are 
issued then the first interest on all bonds shall be paid, and the first 
installment of the bonds shall be paid and redeemed on the first day of 
January of the second year following the date of issue. 

Amd. Sec. 1, Ch. 21, L. 1923; Amd. Sec. _ prohibits county commissioners from  is- 
1, Ch. 84, L. 1925; Amd. Sec. 1, Ch. 99, suing bonds in excess of a certain amount. 
L. 1925. Chapter 129 of the same Laws, approved 

Chapter 21, L, 1923, amendatory of this March 8, 1923, confers upon the board 


section, approved February 20, 1923, of .county commissioners power to issue 
Mont. Oode Supp.— 34 : 529 


bonds to take up warrants uttered by 
the board of trustees of a county high 
school where its funds are tied up in an 
insolvent bank, if a levy and tax to pay 
outstanding warrants ‘will exceed the 
limit of the taxes permitted by law to 
be levied.” Held, under the above rule, 
that chapter 129 being a special statute 
and chapter 21 a general one, the former 
is controlling. Frankze v. Wright et al., 
70 Mont. 531, 226 Pac. 524. 

This section as amended, substituting 
the taxable value (the percentage of the 
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computable by sections 1999 and 2000, 
Rev. Codes 1921) for the assessed value 
(the value fixed upon taxable property 
by the county assessor and county and 
state boards of equalization) of property 
as the basis for determining the limit of 
county bonded indebtedness, thus in effect 
fixing a lower limit of indebtedness than 
that prescribed by section 5, article XIII 
of the state constitution, is a valid exer- 
cise of legislative authority. Heckman v. 
Custer County et al., 70 Mont, 84, 223 
Pac. 916. 


assessed value upon which taxes are made 


4622. Tax—Bond fund. The board of county commissioners, at the 
time of making the levy of taxes for county purposes must levy a tax 
for that year upon all taxable property in the county for the payment 
of interest on and payment and redemption of the bonds of each series 
or issue outstanding. If such levy is made for the purpose of paying 
interest on and principal of any series or issue of bonds issued prior to 
May first, 1923, then such levy must be high enough to raise an amount 
sufficient to pay one year’s interest on all of such bonds then outstanding 
and to pay such portion of the principal of such bonds as will become 
due and payable during the ensuing year, if any; and in any event 
such levy must be high enough to raise an amount sufficient to pay one 
vear’s interest on all of such bonds then outstanding and to place in the 
sinking and interest fund, for the payment and redemption of such 
bonds on their maturity, an amount not less than a sum produced by 
dividing the total amount for which such series or issue of bonds was 
originally issued by the whole number of years for which such bonds 
were originally issued to run. If such levy is made for the purpose of 
paying the interest on and principal of bonds (other than amortization 
bonds) issued on or after May 1, 1923, then such levy must be high 
enough to raise an amount sufficient to pay one year’s interest on all 
of said bonds then outstanding and to pay such portion of the principal 
of such bonds as will become due and payable during the ensuing year, 
if any; and in any event such levy must be high enough to raise an 
amount sufficient to pay one year’s interest on all of such bonds then 
outstanding and to place in the sinking and interest fund, for the pay- 
ment and redemption of such bonds on their maturity, an amount not 
less than a sum produced by dividing the whole amount of the principal 
of all such bonds then outstanding and unpaid by the number of years 
such bonds have yet to run before their maturity. If such levy is made 
for the purpose of paying the interest on and principal of amortization 
bonds, then such levy must be high enough to raise an amount sufficient 
to pay all amounts becoming due and payable for interest and principal 
during the year next ensuing. The county treasurer shall keep in his 
books a special and separate sinking and interest fund account for each 
issue or series of bonds, which account shall at all times show the exact 
condition of such fund, and all moneys derived from such tax levies 
shall be paid into the county treasury and deposited to the credit of the 
proper sinking and interest fund, and shall be used for the payment of 
the interest on and principal of such bonds, and for no other purpose 
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whatever; provided, that any money now standing to the credit of any 
such sinking fund or interest fund, received from taxes heretofore levied 
and collected for the purpose of paying the interest on or principal of 
such bonds, shall be transferred to and become a part of such sinking 


and interest funds, and any such taxes which have become delinquent 


and shall hereafter be paid shall be deposited to the credit of such sink- 
ing and interest funds. — 

If the board of county commissioners of any county shall fail or 
neglect to make a levy in any year sufficient to raise the amount necessary 
for the payment of interest on and principal of any bonds becoming due 
and payable during such year, or to place in the sinking and interest 
fund for such issue or series of bonds the proper amount, as herein pro- 
vided, the holder of any bond of such issue or series, or any taxpayer 
paying taxes on property situated in such county, may apply to the dis- 
trict court of the county issuing such bonds for a writ of mandate to 
compel the board of county commissioners of such county to make a 
proper and sufficient levy for such purposes, and if, upon the hearing of 
such application, it shall appear to the satisfaction of the court that 
the board of county commissioners has failed or neglected to make any 
levy whatever for such purposes, or has made a levy but that the same 
is insufficient to raise the amount required to be raised under the provi- 
sions of this section, the court shall determine the amount of such defi- 
ciency and shall issue a writ of mandate directed to and requiring such 
board of county commissioners, at the next meeting thereof for the 
purpose of making and fixing county tax levies, to make and fix a tax 
levy against all taxable property in the county sufficient to raise the 
amount of such deficiency, which levy shall be in addition to the levy 
required to be made for the then current fiscal year; provided, that any 
costs which may be allowed or awarded the petitioner in any such pro- 
eeeding shall be paid by the members of such board of county com- 
missioners and shall not be a charge against such county. 

Amd. Sec. 1, Ch. 99, L. 1925. 


4622.1. Bond sinking funds—How invested. That the board of 
‘eounty commissioners of any county of the state of Montana and the 
council of any city or town of the state of Montana, shall have the 
‘power and authority and shall invest so much of the bond sinking 
fund of any such county, city or town, as is not needed for the pay- 
ment of interest coupons, in United States government bonds or securi- 


B iis, state bonds or securities, county or city bonds, or other bonds or 


‘securities which are supported by general taxation, except irrigation 
bonds, provided however that all of such investments must first be ap- 
proved by the state examiner and that said bonds or securities must 
be due and payable at least ninety days before the obligations for which 
such bonds were raised, shall become due and payable. Such bonds 
‘and security shall be in the custody of such county, city or town treas- 
‘urer, and be held by him for the use and benefit of such county, city 
lor town as the case may be. It shall be the duty of such treasurer to 


_|properly protect such securities by insurance, the use of safety deposit 


ee. or other means, the expense of which shall be a proper charge 


‘against the particular county, city or town. All moneys derived from 
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interest on sinking fund investments as herein authorized, shall be 
eredited by the treasurer of such county, city or town, to the same 
sinking fund from which the investment was made. 

En. Sec. 1, Ch. 86, L. 1923. 


4625. County warrants—Interest. 
Cited in State ex rel. Case v. Bolles et al., 74 Mont? 54, 65, 238 Pac. 586. 


4631. County commissioners to transfer funds. 


Under this section the board of county school fund) to other funds. State ex 
commissioners may transfer only the sur- rel. Board of County Commrs. v. District 
plus in any county fund (except the Court, 62 Mont. 275, 204 Pac. 600. 


4632. Petty cash fund. The board of county commissioners, with 
the approval of the state examiner, may set aside a sum of not less than 
one hundred dollars ($100) nor more than one thousand dollars ($1,000) 
out of the general fund, which shall be known as a petty cash fund, 
for the purpose of paying incidental expenses such as freight, express, 
postage and other similar items which must be paid in cash at time of 
delivery, in counties having a county auditor, the county auditor shall 
be responsible for expenditures from the petty cash fund. In counties 
not having a county auditor, the county clerk shall be responsible for 
expenditures from the petty cash fund. 

Amd. Sec. 1, Ch. 141, L, 1925. 
Cited in State ex rel. Case v. Bolles et al., 74 Mont. 54, 65, 238 Pac. 586. 


4633. Surplus of contingent fund. At-the close of the fiscal year, 
June 30, 1925, all moneys in the contingent fund in excess of the amount 
necessary for the retirement of the outstanding warrants against said 
fund including the interest on said warrants, shall be transferred to 
the general fund of the county. In ease there is not sufficient money in 
said fund to retire the outstanding warrants as above provided, then 
and in that case, the board of county commissioners shall transfer the 
required amount from any funds available in the general fund. Pro- 
vided further, that if there is not sufficient money available in the general 
fund, then and in that case, the same shall be provided for in the general 
fund tax levy for the ensuing year. When all warrants issued on the 
contingent fund are paid the fund shall be abolished. 

Amd. Sec. 2, Ch. 141, L. 1925. 


4639.1. Public bonds—Issuance on amortization plan. Whenever the 
state of Montana, or any county, city, town, school district, or any 
other taxing unit in the state of Montana having the power to issue 
and negotiate bonds, does hereafter issue its bonds, such bonds shall be 
payable on the amortization plan if bonds in this form ean be sold 
and disposed of at a reasonable rate of interest. If amortization bonds 
cannot be negotiated at such reasonable rate of interest, advantageous to 
the people for whose benefit the same are issued, then in such ease, 
serial bonds may be issued in place of amortization bonds. 

En. Sec. 1, Ch. 38, L. 1923. and not affected retroactively bv this 
State educational bonds issued by au- act, providing that public bonds shall 
thority of sections 5606-5614, are valid be made payable on the amortization 
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plan if bonds in that form can be sold 
at a reasonable rate of interest. State 
ex rel. Tatem v. Dixon et al., 70 Mont. 
90, 223 Pac. 832. 

This act, providing that the state, 
municipal corporations or districts in 
issuing bonds shall give preference to 
amortization bonds and accept serial 


_ bonds only when the former cannot be 


negotiated to good advantage, is inap- 
plicable to the issuance of irrigation dis- 
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dealing with the subject specially, are 
controlling. Walden v. Bitter Root Irr. 
Dist., 68 Mont. 281, 217 Pac. 646. 

This act, declaring that when the state 
or a subdivision thereof issues bonds they 
shall be made payable on the amortiza- 
tion plan unless they cannot be ne- 
gotiated at a reasonable rate of interest 
in which event serial bonds may be issued 
in their place, is not retroactive. State 
ex rel, Mills v. Dixon (Educational Bonds, 


trict bonds, 


and the provisions of the 
irrigation law (sees. 7210-7212 and 7214), 


4639.2. Definition of terms. 1. The term ‘‘amortization bonds’’ is 
hereby defined as meaning that kind of bonds on which part of the princi- 
pal is required to be paid each time interest becomes due and payable, 
which part payment on the principal increases at each succeeding in- 
stallment in the same amount that interest payment decreases, so that 
the combined amount due on principal and interest on each succeeding 
due date remains the same until the bond is paid in full. 

2. The term ‘‘serial bonds’”’ is hereby defined as meaning that form 
of bonds under which one or more individual bonds become due and 
must be paid at regular intervals during the term for which the bonds 
were issued, so that the last bond will be taken up and paid at the 
expiration of the term for which the bonds were issued. 


En. Sec. 2, Ch. 38, L. 1923. 


Case), 68 Mont. 526, 219 Pac. 637. 


4639.3. Consideration of bids—Kind of bonds. In considering bids 
for various classes of bonds, the board or officers negotiating the same, 
shall take into account not only the rate of interest offered or demanded 
on the various classes, but also what rate of interest can be realized on 


- such sinking funds as may be required for the payment of serial bonds, 


- 


and also every other known element affecting the total cost of the bond 
when paid in full. That kind of bond shall be issued which in the 
totality of its effect is the most advantageous to the borrower. Pro- 
vided, however, that this act shall not be so construed as to authorize 
a higher rate of interest on any kind or class of bond than six percentum 
per annum. 

En. Sec. 3, Ch. 38, L. 1923. 


4639.4. Notice of sale—Contents. The notice given of the sale of any 
of the bonds covered by sections 1 and 2 of this act shall have included 
therein information to the effect that amortization bonds are the first 
choice and that serial bonds are the second choice. The inclusion of this 
information as to the order of preference of these [this] kind of bonds in 
the notice of sale, shall be deemed to be an essential part of such notice, 
and the omission of this information shall invalidate the issuance of the 
bonds under such notice. 

En. Sec. 4, Ch. 38, L. 1923. 


4639.5. Copy notice to register state land. A copy of the notice of 
sale of any kind of the bonds covered by this act shall be forwarded to 
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the register of state lands of the state of Montana in ample time before 
the date of sale. 


En. Sec. 5, Ch. 38, L. 1923. 


4639.6. Investment county money in county warrants authorized. 
Whenever the county has under its control any moneys in any special 
fund subject to deposit which in the judgment of the board of county 
commissioners it would be advantageous to invest in county warrants, 


the county commissioners are authorized in their discretion to direct the 


county treasurer to purchase county warrants of the same county, 
thereafter issued against funds in which there is not sufficient money to 
pay such county warrants at the time of issuance, and in case of such 
purchase the county commissioners shall designate the fund or funds, to 
be so invested, and shall fix the amount thereof, and shall also designate 
the county warrant or warrants which are to be purchased by such funds. 
The county clerk and recorder shall thereupon cause to be attached to, or 
stamped, written or printed upon the warrants so ordered to be pur- 


chased a notice to the effect that the county will exercise its preference — 


right to purchase such warrant. The county treasurer shall thereafter 
when such county warrant is presented to him, purchase the same out 
of the proper fund as designated by the board of county commissioners, 
and the warrant so purchased shall be registered as other county war- 
rants, and bear interest as provided by law. When the designated 
amounts have been invested the county treasurer shall notify the county 
clerk and recorder. 


En. Sec. 1, Ch. 144, L. 1927. 


CHAPTER 21. 
INDEBTEDNESS FOR GENERAL DROUGHT RELIEF. 


4700. Application for relief—Contents. 
Cited in Fergus County v. First State Bank of Hilger, 67 Mont. 1, 3, 213 Pace. 1114. 


™~ 


CHAPTER 23. 
QUESTION OF RAISING MONEY TO BE SUBMITTED TO A VOTE. 


4717. Commissioners not to borrow money except as herein provided. 


Cited as section 2933, Rev. Codes, in Examiners, 59 Mont. 557, 567, 197 Pace. 
State ex rel. Rankin v. State Board of 988. 


CHAPTER 24. 


COUNTY OFFICERS—ENUMERATION, QUALIFICATIONS, BONDS AND GEN- 
ERAL PROVISIONS. 


4731. County and township officers may generally appoint deputies 
at discretion. 
Under this section and section 420, a the prosecution of criminal actions. State 
county attorney may appoint a deputy vy. Crouch, 70 Mont. 551, 227 Pac. 818. 
to serve without pay and such deputy Cited in In re Claims of Hyde, 73 Mont. 


may legally act in the name of his prin- 363, 366, 236 Pace, 248. 
cipal in the filing of informations and 
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4735. Keep office at county seat. 
Cited in Atkinson v. Roosevelt County et al., 66 Mont. 411, 419, 214 Pac. 74. 


4736. What offices to be kept open at county seat. 
Cited in In re Claims of Hyde, 73 Mont. 363, 369, 236 Pac. 248. 


4749. Penalties. 
Cited in Atkinson v. Roosevelt County et al., 66 Mont, 411, 419, 214 Pac. 74, 


CHAPTER 25. 
COUNTY TREASURER. 


4750. Duties of county treasurer. 


Cited in State v. McGraw, 74 Mont. Lockwood v. Tyler, 64 Mont. 124, 130, 
152, 156, 240 Pac. 812; State ex rel. 208 Pac. 1081. 
4751. County treasurer to issue triplicate receipts. When any 


money is paid to the county treasurer, he must issue a receipt for such 
money in triplicate, the original of which shall be delivered to the person 
paying the same, the duplicate of which shall be delivered to the county 


clerk and the triplicate shall be retained in his office. 


Amd. Sec. 1, Ch. 92, L. 1923. 


For text treatment of this subject see vol. 7 Cal. Jur. 481. 


4753. Registry of warrants—lInterest. 
Cited in State ex rel. Case v. Bolles et al., 74 Mont. 54, 65, 238 Pac. 586. 


4754. Notice of redemption of warrants. 
Sections 4754 and 4756 were cited in State ex rel. Case v. Bolles et al., 74 Mont. 54, 


68, 238 Pac. 586. 


4755. What it must state and how published. 
Cited in State ex rel. Case v. Bolles et al., 74 Mont. 54, 65, 238 Pae. 586. 


4756. Priority in payment of warrants. 


County warrants must be presented for 
payment to the county treasurer who 
must pay same in cash or by check ac- 
ceptable to the holder. He is without 
authority to issue a call for the pay- 
ment of registered warrants “at any of 


Pace. 


the banks of the county” and county 
depositories may not pay out county 
funds to themselves or others without a 
check from the treasurer. State ex rel. 
Case a ere et al., 74 Mont. 54, 238 


4758. Funds reserved sixty days therefor. 


While county warrants are not nego- 
tiable instruments in the sense of the 
law-merchant, and the transferee takes 
them subject to all legal and equitable 
defenses to them which existed in the 
hands of the payee, failure of the trans- 
feree to re-present a registered warrant 
within sixty days after it was called for 
payment does not render it invalid and 
may not be relied upon as a defense in 
an action to compel payment. State ex 


rel. Case v. Bolles et al., 74 Mont. 54, 
238 Pac. 586. 

The word “may” appearing in this sec- 
tion, which provides that the board of 
county commissioners may on application 
of the holder of a warrant who failed to 
re-present a warrant within sixty days 
after issuance of the call for its payment, 
order the county treasurer to pay it, 
means must or shall. State ex rel. Case 
v. Bolles et al., 74 Mont. 54, 238 Pac. 586, 
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The only penalty a holder of a regis- call is loss of interest thereon. State ex 
tered warrant incurs, under this section, rel. Case v. Bolles et al. 74 Mont. 54, 
for failure to re-present it for payment 238 Pac. 586. 
within sixty days after issuance of the 


4761. Report to board of commissioners each session. 
Cited in State v. McGraw, 74 Mont. 152, 156, 240 Pac. 812. 


4767. Deposit of public funds. It shall be the duty of all county, 
city and town treasurers to deposit all public moneys in their possession 
and under their control in any solvent bank or banks located in the 
county, city or town of which such treasurer is an officer, subject to 
national supervision or state examination, as the board of county com- 
missioners, in the case of a county, or of the council in the case of a 
city or town, may designate, and no other. The sums so deposited shall 
bear uniform interest at the rate of not more than two per centum 
(2%) per annum, payable quarter annually. The treasurer shall take 
trom such banks such security as the board of county commissioners, 
in the case of a county, or the council, in the case of a city or town, 
may prescribe, approve and deem fully sufficient and necessary to 
insure the safety and prompt payment of all such deposits on demand, 
together with the interest thereon. Such securities shall consist of bonds 
of some surety company authorized to do business in the state of 
Montana, or bonds guaranteed by such companies directly or indirectly, 
bonds and securities of the United States government and its dependents, 
bonds and warrants of the state of Montana or of any county, city, town 
or school district of Montana, personal bonds, as hereinafter provided, 
when accompanied by a sworn statement of the resources and liabilities 
of each of the sureties thereon, which shall be attached and made a 
part of the bond and corporation bonds issued in the United States of 
America, which are quoted on the New York market, which shall be ac- 
ceptable at not to exceed ninety per cent (90%) of such market quota- 
tion. Provided, further, that when negotiable securities are furnished, 
such securities may be placed in trust and the trustee’s receipt may be 
accepted in lieu of the actual securities when such receipt is in favor 
of the treasurer, his successors and the state of Montana, and the form 
of receipt and the trustee have been approved by the state examiner 
or superintendent of banks. All warrants or other negotiable securities 
must be properly assigned or indorsed in blank. It shall be the duty 
of the board of county commissioners in the case of county funds, or the 
council in the case of funds of a city or town, upon the acceptance and 
approval of any of the above mentioned bonds or securities, to make a 
complete minute entry of such acceptance and approval upon the record 
of their proceedings, and such bonds and securities shall be re-approved 
at least quarter annually thereafter. When more than one bank is 
available in any county, for the deposit of county funds, or in any city 
or town for the deposit of city or town funds, such deposits shall be dis- 
tributed ratably among all of such banks qualifying therefor, substantially 
in proportion to the paid-in capital and surplus of each such bank willing 
to receive such deposits under the terms of this act, and it shall be 
the duty of said county, city or town treasurer to prorate all such 
deposits among all of the banks qualified to receive the same as in this 
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act provided, to the end that an equitable distribution of such deposits 
. Shall be maintained. Whenever it shall come to the attention of the 
state examiner that the funds of any county, city or town are not prop- 
erly distributed as provided in this act, the state examiner shall order 
the treasurer of such county, city or town to distribute said funds in 
accordance herewith, and if such treasurer shall refuse or neglect to 
comply with such order, it shall be the duty of the state examiner to 
institute proceedings against such treasurer at the cost of the county, 
city or town of which such treasurer is an officer, on the official bond 
of such treasurer. If no such bank exists in the county, city or town, 
or if any bank or banks existing therein fails or refuses to qualify under 
the terms of this act to receive such deposits, then and in such ease, 
or in either of such cases, such moneys as have not been accepted by any 
bank or banks within said county, city or town, shall be deposited under 
the terms of this act, in the bank or banks most convenient to such 
county, city or town, willing to accept such deposits under the terms of 
this act, and qualified as above provided. Any bank or banks receiving 
such deposits, shall, through its president and cashier, make a statement 
quarter annually of account, under oath, showing all such moneys that 
have been deposited with such bank during the quarter, the amount of 
daily balance in dollars, and the amount of interest by such bank or 
banks credited or paid therefor, and showing that neither such bank 
nor any officer thereof, nor any person for it, has paid or given any con- 
sideration or emolument whatsoever to the treasurer or to any other 
person other than the interest provided for herein, for or on account of 
the making of such deposits, with any such bank. All such deposits 
shall be subject to withdrawal by the treasurer in such amounts as may 
be necessary from time to time, and no deposit of funds shall be made, 
or permitted to remain in any bank, until the security for such deposits 
shall have been first approved by the board of county commissioners in 
the case of county funds, or by the council in the case of city or town 
funds, and delivered to the treasurer. All interest paid and’ collected 
on such deposits shall be credited to the general fund of the county, 
city or town to whose credit such funds are deposited. Where moneys 
shall have been deposited in accordance with the provisions of this act, 
the treasurer shall not be liable for loss on account of any such deposit 
that may occur through damage by the elements, or for any other cause 
or reason occasioned through means other than his own neglect, fraud, or 
dishonorable conduct. 

No personal bond shall be accepted except when such bond is for 
the purpose of renewing a personal bond now in effect, and from and 
after March 1, 1929, personal bonds shall not be considered as acceptable 
security; provided, further, that from and after the passage and ap- 
proval of this act, no new or additional deposit accounts shall be opened 
by any treasurer under any personal bond. 


Amd. Sec. 1, Ch. 89, L. 1923; Amd. absence of the statute requiring a period- 
Sec. 1, Ch. 137, L. 1925; Amd. Sec. 1, Ch. ical designation thereafter, justified in 
134, L 1927. 4 ’ continuing to make deposits therein upon 

Sake Sei. ipt of approved securities, until no- 
board of county commis- Tecelp , 

erie under chapter 88, L. 1913, tified to the contrary. State ex rel. 

ns ‘ tell a bank a county deposi- Rankin v. Madison State Bank, 77 Mont. 


tory. the county treasurer was, in the 498, 251 Pac. 548. 
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Chapter 88, L. 1913, not having pre- 
seribed that the board of county commis- 
sioners in designating a bank as county 
depository should cause its action to be 
recorded in its minutes, the board, under 
the rule that where the mode of the exer- 
cise of a power granted to it is not pre- 
scribed it may use its own discretion in 
selecting the mode, could properly choose 
any method of making known to the 
treasurer the bank entitled to receive 
county deposits it deemed adapted for 
that purpose. State ex rel, Rankin vy. 
Madison State Bank, 77 Mont. 498, 251 
Pac. 548. 

Where a board of county commissioners 
made an order pursuant to the provisions 
of chapter 88, L. 1913, designating a cer- 
tain bank a county depository, but failed 
to cause such order to be entered in its 
minutes, the board was properly per- 
mitted on a taxpayer’s petition to require 
the receiver of the bank upon its insol- 
vency to recognize the claim of the 
county as a preferred one on the ground 
that the deposits therein had been unlaw- 
fully made in that the board’s order des- 
ignating the bank a depository had not 
been entered in its minutes, to prove 
its action in that regard by oral testi- 
mony; the funds were legally deposited 
and therefore the county was a general 
creditor and not entitled to a preference. 
State ex rel. Rankin v. Madison State 
Bank, 77 Mont. 498, 251 Pac. 548. 

A bond given in pursuance to this sec- 
tion to insure the safety and prompt 
payment of county funds deposited by 
the county treasurer (disregarding an 
unintelligible clause therein) is a contract 
for the direct payment of money, war- 
ranting the issuance of a writ of attach- 
ment against the property of the sureties 
in an action to recover thereon. State 
ex rel, Nauman v. Pondera Valley State 
Bank, 77 Mont. 1, 248 Pac. 207. 

Chapter 89, L. 1923, providing that a 
county depositary bond shall not be ef- 
fective until approved by the board of 
county commissioners, in the manner pre- 
scribed, is a special statute and controls 
even though there be a general statute 
on the subject inconsistent with it. State 
ex rel. Urton v. American Bank & Trust 
Co., 75 Mont. 369, 243 Pac. 1093. 

The bond required of county deposi- 
taries under this section as amended 
must be approved by the board of county 
commissioners as an entity, its approval 
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by the chairman of the board being in- 
sufficient. State ex rel. Urton v. Ameri- 
ean Bank & Trust Co. 75 Mont. 369, 243 
Pae. 1093. 

By the adoption of this section and 
amendment thereof, requiring the county 
treasurer to deposit all “public moneys”— 
which term includes moneys belonging to 
a school district or other branch of the 
state government—in his possession in 
county depositories designated by the 
board of county commissioners, the treas- 
urer becomes the agent of the county in 
handling such funds and he and his 
bondsmen are relieved from liability for 
their loss occasioned through the failure 
of the depositories. State v. McGraw, 74 
Mont. 152, 240 Pae. 812. 

The enactment of chapter 128, L. 1923, 
did not modify or repeal this section 
so as to relieve the county of its liabil- 
ity under the above act for funds de- 
posited with its treasurer by school dis- 
tricts and by him deposited in county 
depositories. State v. McGraw, 74 Mont. 
152, 240 Pac. 812. 

Under chapter 137, L. 1925, amendatory 
of this section, title to moneys deposited 
by a school district with the county 
treasurer passes to the county; the 
moneys become county funds; the county 
becomes the debtor of the school district 
and upon redeposit thereof in county de- 
positories is liable to the district for 
their loss occasioned by such depositories 
becoming insolvent, such loss being the 
loss of county and not school district 
funds. State v. McGraw, 74 Mont. 152, 
240 Pae. 812. 

Held, under State ex rel. School Dis- 
trict v. McGraw, that a county is liable 
to an irrigation district for the loss of 
funds deposited by the latter with the 
treasurer of the former as required by 
this section, and redeposited by the treas- 
urer in county depositories which failed. 
State ex rel. Cartersville Irr. Dist. v. 
McGraw, 74 Mont. 164, 240 Pae. 817. 

Cited in City of Missoula v. Dick 
et al., 76 Mont. 502, 506, 248 Pac. 193; 
as Chapter 88, L. 1913, in Pethybridge v. 
First State Bank of Livingston, 75 Mont. 
173, 182, 243 Pace. 569; Bignell et al. v. 
Cummins, 69 Mont. 294, 304, 36 A. L. R. 
634, 222 Pac. 797; as section 3003, Re- 
vised Codes, as amended in State ex rel. 
City of Cut Bank v. MeNamer, 62 Mont. 
490, 495, 205 Pac. 951, 


CHAPTER 26. 
SHERIFF, 


4774. Duties of sheriff. The sheriff must: 

1. Preserve the peace. 5 

2. Arrest and take before the nearest magistrate, for examination, 
all persons who attempt to commit or have committed a public offense; 


538 5 


Ch. 26]. SHERIFF, [4779-4788 

3. Prevent and suppress all affrays, breaches of the peace, riots, and 
insurrections which may come to his knowledge; 

4. Perform duties of humane officer within his county with reference 
to the protection of dumb animals; | 

5. Attend all courts, except justices and police courts, at their re- 
spective terms or sessions held within his county, and obey their lawful 
orders and directions. 

6. Command the aid of as many male inhabitants of his county as 
he may think necessary in the execution of these duties; 

7. Take charge of and keep the county jail and the prisoners therein; 

8. Indorse upon all notices and process the year, month, day, hour, 
and minute of reception, and issue therefor to the person delivering it, 
on payment of fees, a certificate showing the names of the parties, title 
of paper, and time or [of] reception; 

9. Serve all process or notices in the manner prescribed by law; 

10. Certify under his hand upon the process of notices the manner 
and time of service, or, if he fails to make service, the reasons of his 


failure, and return the same without delay. 


Amd, Sec. 1, Ch. 157, L. 1925, 


Whether a sheriff needs the assistance 
of a posse comitatus to suppress a riot 
is a matter left to his judgment; in sum- 
moning it he presumably acts within his 
authority; he is commander of all he 
summons to his aid and all under his 
command are in duty bound to obey his 
lawful orders. McCarthy v. Anaconda 


Copper Mining Co., 70 Mont. 309, 225 
Pac. 391, 

Cited as section 3010, Revised Codes, 
in Majors v. County of Lewis and Clark, 
60 Mont. 608, 615, 201 Pac. 268; State 
ex rel. Beazley v. District Court, 75 Mont. 
116, 120, 241 Pac. 1075. 


For text treatment of this subject see 
vol. 23 Cal. Jur. 297. 


4779. Return prima, facie evidence. 


The return of an officer upon a search- 
warrant is prima facie evidence only of 
the facts stated therein and may, there- 
fore, be overcome by other evidence. 


4781. 


Cited in State ex rel. Grantier v. 
Woods, 67 Mont. 337, 339, 215 Pac. 671; 


State ex rel. Merrill v. District Court, 72 
Mont. 77, 231 Pace. 1107. 

Cited in Rothrock v. Bauman et al., 73 
Mont. 401, 406, 236 Pace. 1077. 


Liability for refusing to levy or sell. 


State ex rel. Duggan vy. District Court, 
65 Mont. 197, 200, 210 Pac. 1062. 


4782. Damages for refusing to pay over money. 


This section has application only ta 
eases of intentional delinquency, merely 
prescribes punishment for wilful or cor- 
tupt neglect of duty, and is therefore in- 
applicable to a case where failure to 
pay was due to the closing of a bank in 
which the money was deposited. Wells- 
Dickey Co. v. Benjamin, 74 Mont. 170, 
239 Pac. 771. 


Since under this section a means is 
provided for compelling a sheriff to pay 
moneys which may have come into his 
hands by virtue of his office, to the per- 
son entitled thereto, mandamus does not 
lie to compel him to do so. State ex rel. 
Grantier v. Woods, 67 Mont. 337, 215 Pace. 
671. 


4788. When sheriff justified in executing process. 
Cited as section 3024, Revised Codes, in Folsom v. Fisco et al., 62 Mont, 194, 197, 


204 Pac. 367. 
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CHAPTER 27. 
COUNTY CLERK. 


4796. What to be recorded. 


Since an option to purchase land is of this section, for entry of “such other 
not itself a contract to purchase the land, writings as are required or permitted by 
the book kept by the county clerk and law to be recorded,’ is the proper book 
recorder for the recording of contracts for recordation of such a _ contract. 
for the purchase or sale of real property Guerin v. Sunburst Oil & Gas Co., 68 
is not, but the Miscellaneous Record Book Mont. 365, 218 Pac. 949. 
required to be kept by subdivision 15 : 


4799. Indexes to be kept. 
Cited in Guerin v. Sunburst Oil & Gas Co., 68 Mont. 365, 369, 218 Pac. 949. 


4811. Duties of the county clerk. The county clerk must: 

1. Take charge of and safely keep, or dispose of according to law, 
all books, papers, and records which may be filed or deposited in his 
office ; 

2. Act as clerk of the board of county commissioners ; 

3. Draw warrants on the county treasurer in favor of all persons 
entitled thereto in payment of all claims and demands chargeable against 
the county, which have been legally examined, allowed, and ordered paid 
by the board of county commissioners; also for all debts and demands 
against the county, when the amounts are fixed by law, and which are 
not directed to be audited by some other person or tribunal; which war- 
rants shall be signed by the county clerk and the chairman of the board 
of county commissioners, excepting warrants drawn on the redemption 
fund ; 

4. He must keep accounts current with the treasurer, and when any 
person deposits with the county treasurer any money paid into the 
treasury, the county clerk shall be furnished by the treasurer with a 
duplicate of the receipt issued to such person, which duplicate receipt 
shall be filed in the office of the county clerk, and such county clerk 
shall charge the treasurer with the amount thereof. 

5. Make the annual statement as prescribed in section 4814 of this 
code. 


Amd. Sec. 1, Ch. 79, L. 1923. in State ex rel. Bullock v. District Court, 
Cited in State ex rel. Lockwood vy. 62 Mont. 600, 601, 205 Pae. 955. 


Tyler, 64 Mont. 124, 131, 208 Pac. 1081. z ; 
Cited as section 3045, Revised Codes, aie Set A ak prey of this ue 


4814. Annual report of county clerk. Within forty days after the 
close of each fiscal year, the county clerk shall make out and present to 
the board of county commissioners and the state examiner, a full true ~ 
and complete statement of the financial condition of the county. Such 
statement shall be made out on the form designated by the state 
examiner and must show: 

(1) A detailed description of all of the resources and liabilities of 
the county and the book value thereof; 

(2) The amount of moneys received, showing the source of such 
revenue; 
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(3) The amount of moneys disbursed, with the purpose of disburse- 
ment ; 

(4) The operation of each of the cash and warrant accounts, show- 
ing the balance at the beginning of the year, the credits, the debits and 
the balance at the end of the year. 

(5) The assessed valuation of the real and personal property of the 
county, the rate of taxation, the amount of taxes delinquent for the 
preceding years and such other items as the state examiner may prescribe. 


Amd. Sec. 1, Ch. 2, L. 1925; Amd. Sec. in State ex rel, Bullock v. District Court, 
1, Ch. 106, L. 1927. 62 Mont. 600, 601, 205 Pac. 955. 


Cited as section 2953, Revised Codes, 


4814.1. Warrant county clerk to be withheld. The state examiner 
is hereby authorized to cause the salary warrant of the county clerk of 
any county to be withheld from said officer until he has complied with 
the provisions of this section. 


Amd. Sec. 1, Ch. 2, L, 1925; Amd. Sec. 1, Ch. 106, L. 1927. 


CHAPTER 28. 
CLERK OF THE DISTRICT COURT. 


4815. Duties and records to be kept. 


Cited in State v. Turlock, 76 Mont. For text treatment of this subject see 
549, 559, 248 Pac. 169; State v. Reed, 65 vol. 5 Cal. Jur. 225. 
Mont. 51, 61, 210 Pace. 756. 


4818.1. Index books for bonds in criminal cases. That clerks of the 
district courts of the counties in the state of Montana, shall hereafter 
keep proper books for indexing bonds given in criminal cases and all 
such bonds filed therein shall be entered showing the title and docket 
number of the case in which such bond is filed, the names of principals 
and sureties on such bonds in alphabetical order, the date and amount 
of the bond and upon its release, the date of the order or authority for 
such release. 


En, Sec. 1, Ch. 47, L. 1923. 


CHAPTER 29. 
COUNTY ATTORNEY, 
4819. Duties of county attorney. 
Cited in State Bank of Outlook v. Sheri- State v. Vuckovich, 61 Mont. 480, 491, 
dan County, 72 Mont. 1, 5, 230 Pac. 203 Pace. 491, 
1097; as section 3052, Revised Codes, in 
4820. Legal advisor of board of county commissioners. 
Cited in In re Claims of Hyde, 73 of Outlook v. Sheridan County, 72 Mont. 
Mont. 363, 366, 236 Pac. 248; State Bank 1, 5, 230 Pac. 1097. 
4821. Authority to sue to recover money illegally paid. 


Under this section an action to recover party in interest, and cannot therefore 


county funds unlawfully paid must be be maintained by a taxpayer. Gregg v. 


brought by the county attorney in the. Bayers, 73 Mont. 165, 235 Pac. 337, 
name of the county, it being the real 
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4822. Must not act as attorney for claims against his own county. 
Cited in State Bank of Outlook v. Sheridan County, 72 Mont. 1, 5, 230 Pac. 1097. 


CHAPTER 30. 
COUNTY AUDITOR. 


4824. County auditor—In what class counties chosen. The office 
of county auditor is hereby created and the same shall exist in all coun- 
ties of the state of Montana of the first, second, third and fourth classes. 
Provided, however, that in counties of the fifth class where a county 
auditor has been elected he shall hold office until the expiration of his 
present term, but no longer. 


Amd. Sec. 1, Ch. 117, L. 1923. 


4824.1. Duties, how performed in counties below fifth class. That 


hereafter the duties heretofore performed by auditors in counties in 


which they shall have been elected, shall be performed by the same 
officers charged with the performance of those duties in counties below 
the fifth class. 

En. Sec. 2, Ch. 117, L. 1923. 

For text treatment of this subject see vol. 7 Cal. Jur. 475. 


4830. Must audit and investigate claims. 
Cited in State ex rel. Lockwood v. Tyler, 64 Mont. 124, 134, 208 Pac. 1081. 


CHAPTER 35. 


SALARIES AND FEES OF COUNTY OFFICERS AND DEPUTIES, JURORS AND 
WITNESSES. 

4864. Disposition of fees of county officers. No county officer shall 
receive for his own use, any fees, penalties or emoluments of any kind, 
except the salary as provided by law, for any official service rendered 
by him, but all fees, penalties and emoluments of every kind must be 
collected by him for the sole use of the county and must be accounted 
for and paid to the county treasurer as provided by section 4887 of 
this code and shall be credited to the general fund of the county. 

Amd. Sec. 3, Ch. 141, L. 1925. 


4868. Salaries, how paid. The salaries of the several county officers 
and their assistants must be paid monthly out of the general fund of 


the county, upon the order of the board of county commissioners, except 


the salary of the county attorney, which is payable monthly, one 


>» SE “a, ie 


from the general fund of the county and the other one-half from the 


state treasury upon the warrant of the state auditor, upon the presenta- 


tion of a certificate from the board of county commissioners stating the 


amount for which the same is to be drawn. 
Amd, Sec. 4, Ch. 141, L. 1925. 


4874. Deputies and assistants to county officers—Number and salary, 
how fixed. That the boards of county commissioners in the several coun- 
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ties in the state shall have the power to fix the compensation allowed any 
deputy or assistant under this act; provided, the salary of no deputy 
or assistant shall be more than eighty per cent of the salary of the 
officer under whom such deputy or assistant is serving, unless otherwise 
provided by law; where any deputy or assistant is employed for a 
period of less than one year the compensation of such deputy or assistant 
shall be for the time so employed; provided, the rate of such compensa- 
tion shall not be in excess of the rates now provided for by law for 
similar deputies or assistants; said boards of county commissioners shall 
likewise have the power to fix and determine the number of deputy county 
officers and allow to [the] several county officers a greater or less number 
of deputies or assistants, than the maximum number allowed by law, 
when in the judgment of the board of county commissioners of such 
greater or less number of deputies is or is not needed for the faith- 
ful and prompt discharge of the duties of any county office. 
Amd. Sec. 1, Ch. 82, L. 1923. 


Cited in State v. Crouch, 70 Mont. 551, 554, 227 Pac. 818; Farrell v. Yellowstone 
County, 68 Mont. 313, 315, 218 Pac. 559. 


4875. Number of deputies allowed. 
Cited in Farrell v. Yellowstone County, 68 Mont. 313, 316, 218 Pac. 559. 


4878. Extra deputies for county officers. 


Under this section the board of county 
commissioners has power to fix the sal- 
aries of extra deputies or assistant county 
officers at any rate it may deem proper, 


provided the rate so fixed does not ex- 
ceed the rate fixed for regular deputies. 
Farrell v. Yellowstone County, 68 Mont. 
313, 218 Pace. 559. 


4880. Maximum number of deputy treasurer, auditors and county 


- attorneys. 


: approving board shall 


Cited in State v. Crouch, 70 Mont. 551, 553, 227 Pac. 818. 


4884.1. Mileage of public officers when using private automobile. 
Whenever it shall be necessary for any state or county officer to use his 
own automobile in the performance of any official duty where traveling 
expense is allowed by law, such officer shall receive not to exceed twelve 
and one-half cents per mile for each mile necessarily traveled unless 
otherwise specifically provided by law and the members of any lawful 
be liable upon their official bonds, for any claim 
which they may allow in excess of such amount. Provided, further, that 


jn no case shall an automobile be used as herein provided if suitable 
transportation ean be had by railroad. 


a Rie eto 


En. Sec. 1, Ch. 80, L. 1923. 


4886. Fees for board of prisoners. 


This section, limiting the fees of the 
sheriff for the board of prisoners to fifty 
eents per day for each prisoner, has ref- 
erence to prisoners confined by state 


authority and not to federal prisoners. 
Majors v. County of Lewis and Clark, 60 
Mont. 608, 201 Pac. 268. 


| 4887, Fees must be paid into county treasury, when. 


 Gited in Crow Creek Irr. Dist. v. Crit- 
tenden, 71 Mont. 66, 68, 227 Pac. 63; as 
section 3139, Revised Codes, in State ex 


rel. Bullock v. District Court, 62 Mont. 
600, 601, 205 Pac. 955. 
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4893. No fees to be charged state, county or public officer. 


An irrigation district created under 
sections 7166-7173 is a public corporation 
exercising essential governmental fune- 
tions, one of which is the right to levy 
taxes, organized for the government of 
a portion of the state and for the promo- 
tion of the public welfare, and as such 
must be deemed a subdivision of the 


state within the meaning of this section, 
relieving it, as such subdivision, from the 
payment of fees for the recordation of 
papers in the county clerk and recorder’s 
office. Crow Creek Irr. Dist. v. Critten- 
den, 71 Mont. 66, 227 Pac. 63. 

Cited in Thaanum y. Bynum Irr. Dist., 
72 Mont. 221, 225, 232 Pac. 528. 


4903. Certificate of clerk to witness. 
Cited in Helena Adjustment Co. v. Claflin, 75 Mont. 317, 326, 243 Pace. 1063. 


4916. Fees of sheriff. For service of summons and complaint on 
each defendant, besides mileage, one dollar. 

For levying and serving each writ of attachment or execution on 
real or personal property, besides mileage, one dollar. 

For service of attachment on the body or order of arrest on each 
defendant, besides mileage, one dollar. 

For service of affidavit, order, and undertaking in claim and de-— 
livery, besides mileage, one dollar. 

For serving subpoena for each witness summoned, besides mileage, 
thirty cents. 

For serving writ of possession or restitution, two dollars. 

For trial of the right of property or damages, including all services 
except mileage, three dollars. 

For taking bond or undertaking in any case authorized by law, one 
dollar. 

For serving every notice, rule, or order, besides mileage, on each 
person, one dollar. 

For copy of any writ, process, or other paper, when demanded or 
required by law, for each folio, twenty cents. 

For advertising any property for sale on execution, or under any 
judgment or order of sale, exclusive of the cost of publication, one dollar. 

For the expense in taking and keeping possession of and preserving 
property under attachment, execution, or other process, such sum as the 
court or judge may order, not to exceed the actual expenses incurred, 
and no keeper must receive to exceed three dollars per day, and no 
keeper must be employed without an order of court, nor must be so 
employed unless the property is of such character as to need the personal 
attention and supervision of a keeper. No property must be placed 
in charge of a keeper if it can be safely and securely stored, or where 
there is no reasonable danger of loss. 

For each mile actually traveled in serving every writ, process, order, 
or other paper, going and coming, ten cents per mile, when such travel 
is made by railroad, and in all cases wherein travel is made other than 
by railroad twelve and one-half cents per mile going, and twelve and 
one-half cents per mile returning. 

But no mileage must be allowed on an attachment, order of arrest, 
order for the delivery of personal property, or any other order, notice, 
or paper, when the same accompanies the summons, and the service 
thereof may be made at the time of the service of the summons, unless 
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for the distance actually traveled beyond that required to serve the 
summons. 

When two papers are served on the same person at the same time, 
but one mileage must be charged. 

In the service of subpoenas, but one mileage must be charged when 
the persons named in the subpoena live in the same place or in the 
same direction, but mileage may be charged for the longest distance 
actually traveled. 

Any writ or other paper for service must be received at any place 
in the county where a sheriff or a deputy is found, and mileage must 
be computed from such place. If papers are delivered for service away 
from the county seat, a copy or copies thereof must be furnished for 
service. 

For actual expenses in conveying a person, when under arrest, be-. 
fore a magistrate or to jail, or on habeas corpus, which must be al- 
lowed by the board of county commissioners. 


Amd. Sec. 1, Ch. 111, L. 1927. 


4936. Witnesses’ Fees. 
Cited in Helena Adjustment Co. v. Claflin, 75 Mont. 317, 326, 243 Pae. 1063. 


4944. Witnesses may demand advance fees when. No witness shall 
be obliged to attend court, or before a referee, or any officer authorized 
to take depositions, or commissioner, when subpoenaed, unless his mileage 
and fees for one day’s attendance are tendered or paid to him on his 
demanding the same, nor unless his fees for attendance thereafter for 
each day are tendered or paid to him on demand. The fees of wit- 
nesses paid may be taxed as costs against the losing party. 


Amd, Sec. 1, Ch. 71, L. 1927. 


CHAPTER 36. 
OTHER COUNTY CHARGES. 


4952. Enumeration of county charges. 


A county attorney of a county of the 


_ third class had power to bind the county 
_ for services of a stenographer employed 


by the day if such services were neces- 


‘sary to the proper discharge of the duties 


of his office; and in the absence of a 
showing that they were unnecessary, the 


district court properly directed the board 
of county commissioners to pay the claim, 
under this section, providing that con- 
tingent expenses necessarily incurred for 


- the use and benefit of the county are 


county charges. In re Claims of Hyde, 
73 Mont. 363, 236 Pac. 248. 


CHAPTER 37. 
GENERAL POWERS OF CITIES AND TOWNS, 


4955. General Powers. 


Cited in State ex rel. McLeod v. Dis- 
trict Court, 67 Mont. 164, 168, 215 Pac. 
240, 


Mont. Code Supp.— 35 


For text treatment of this subject see 
vol. 18 Cal. Jur. 693. 
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CHAPTER 40. 
ADDITIONS TO CITIES AND TOWNS. 


4978. (1) Cities or towns of the first class. Any tracts or parcels 
of land, which have been or may hereafter be platted into lots or blocks, 
streets, and alleys, and the map or plat thereof filed in the office of the 
county clerk and recorder of the county in which the same are situated, 
and which shall be contiguous to any incorporated city of the first class, 
may be embraced within the corporate limits thereof, and the boundaries 
of such city of the first class extended so as to include the same in the 
following manner: When, in the judgment of any city council of a city 
of the first class, expressed by resolution duly and regularly passed and 
adopted, it will be to the best interest of such city and the inhabitants 
thereof, and of the inhabitants of any contiguous platted tracts or 
parcels of land, as aforesaid, that the boundaries of such city shall be 
extended, so as to include the same within the corporate limits thereof, 
the city clerk of such city shall forthwith cause to be published in the 
newspaper published nearest such platted tracts or parcels of land, at 
least once a week for two successive weeks, a notice which shall be 
to the effect that such resolution has been duly and regularly passed, 
and that for a period of twenty days after the first publication of such 
notice, such city clerk will receive expressions of approval or disapproval, 
in writing, of the proposed extensions of the boundaries of such city 
of the first class, from resident freeholders of the territory proposed to 
be embraced therein. The clerk shall, at the next regular meeting of the 
city council of such city of the first class after the expiration of said 
twenty days, lay before the same all communications in writing by him 
so received for its consideration, and if, after considering the same, 
such council shall duly and regularly pass and adopt a resolution to that 
effect, the boundaries of such city of the first class shall be extended 
so as to embrace and include such platted tracts or parcels of land, 
the time when the same shall go into effect to be fixed by such resolution; 
provided, that such resolution shall not be adopted by such council if 
disapproved, in writing, by a majority of the resident freeholders of 
the territory proposed to be embraced. 

(2) Cities and towns of the second and third class. Any tracts or 
parcels of land, which shall be contiguous to any incorporated cities or 
towns of the second and third class, may be embraced within the cor- 
porate limits thereof and the boundaries of such cities or towns of the 
second and third class extended so as to include the same in the fol- 
lowing manner: When, in the judgment of any such city or town council, 
expressed by resolution duly and regularly passed and adopted, it will 
be to the best interest of such city or town and the inhabitants thereof, 
and of the inhabitants of any contiguous tracts or parcels of land, as 
aforesaid, that the boundaries of such city or town shall be extended, so 
as to include the same within the corporate limits thereof, the city or 
town clerk of such city or town ‘shall forthwith notify in’ writing all 
property holders within the boundaries of the territory proposed to be 
embraced, and cause to be published in the newspaper published nearest 
such tracts or parcels of land, at least once a week for two successive 
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weeks, a notice which shall be to the effect that such resolution has 
been duly and regularly passed and that for a period of twenty days 
after the first publication of such notice, such city or town elerk will 
receive expressions of approval or disapproval, in writing, of the pro- 
posed extensions of the boundaries of such city or town, from freeholders 
of the territory proposed to be embraced therein. The clerk shall, at 
the next regular meeting of the city or town council after the expira- 
tion of said twenty days, lay before the same all communications in 
writing by him so received for its consideration, and if, after considering 
the same, such council shall duly and regularly pass and adopt a resolu- 
tion to that effect, the boundaries of such city or town of the second or 
third class, shall be extended so as to embrace and include such tracts 
-or pareels of land, the time when the same shall go into effect to be 
fixed by such resolution; provided, that such resolution shall not be 
adopted by such council, if disapproved, in writing, by a majority of 
the freeholders of the territory proposed to be embraced. 

(3) Whenever two or more adjacent tracts taken as a whole shall 
adjoin the city, they may be included in one resolution under section 
2 hereof, although one or more of said tracts taken alone may not be 
adjacent to the corporate limits as then existing. 


Amd. Sec. 1, Ch. 52, L. 1925. 


4979.1. City boundaries, how altered—Exclusion of territory. The 
boundaries of any incorporated city or town of this state may be altered 
and a portion of the territory thereof excluded therefrom, and the 
councils of such cities and towns are hereby granted power to enact 
resolutions for that purpose after proceedings had as required in this 
act. ' 

En. Sec. 1, Ch. 33, L. 1927. 


4979.2. Petition for exclusion—Notice—Action. A petition in writ- 
ing signed by a number of the qualified electors residing within the 
corporate limits of such city or town, equal to a majority of the votes 
east at the last city election held therein, or by the owners of not less 
than three-fourths in value of the territory sought to be exeluded, shall 
be filed with the clerk of such city or town. Such petition shall set. out 
and describe the territory to be excluded from the corporate limits, 
which territory must be on the -border of such city or town, and the 
alteration of the boundaries desired by the petitioners, together with 
the boundaries of the city or town as it will exist after such change is 
made, and shall pray that the council of such city or town shall enaet 
a resolution altering the boundaries of such city or town and excluding 
therefrom the territory therein described. Such petition shall be pre- 
sented to the council of such city or town at the next regular meeting 
after the filing thereof. If said council by resolution, duly and regularly 
passed and adopted, shall find that said petition is signed by the requisite 
number of qualified electors of said city or town, or by the owners of not 
less.than three-fourths in value of the territory to be excluded, and that 
the territory petitioned to be excluded is within the corporate limits and 
on the border thereof, and that the granting of said. petition will.-be 
to the best interest of such city or town and the inhabitants thereof, 
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and will not materially mar the symmetry of such city or town, the city 
or town clerk of such city or town shall forthwith cause to be published 
in the newspaper nearest such territory petitioned to be excluded, at 
least once a week for two successive weeks, a notice which shall be to 
the effect that such resolution has been duly and regularly passed and 
that for a period of twenty days after the first publication of such 
notice, such city or town clerk will receive expressions of approval or 
disapproval, in writing, of the proposed alterations of the boundaries 
of such city or town by the exclusion of the territory petitioned to be 
excluded, from the owners of the territory proposed to be excluded. 
The clerk shall, at the next regular meeting of the city or town council, 
after expiration of the said twenty days, lay before the same all com- 
munications in writing by him so received for its consideration, and 
if, after considering the same, such council shall duly and regularly 
pass and adopt a resolution to that effect, the boundaries of such city 
or town shall be altered so as to exclude the territory described in said 
petition; provided, that such resolution shall not be finally adopted by 
such council after written disapproval by a majority of the owners 
in value of the territory proposed to be excluded, nor after written dis- 
approval or protest by a majority of the owners in value of property 
within the corporate limits of said city or town immediately adjacent 
and contiguous to the territory sought to be excluded. That for the pur- 
poses of this act the words ‘‘contiguous’’ and ‘‘adjacent’’ shall include 
property on the opposite side of a street or alley from the property 
sought to be withdrawn. 


En. Sec. 2, Ch. 33, L. 1927. 


4979.3. Filing of resolution and map. Within thirty days after the 
passage and approval of said resolution, a copy thereof duly certified by 
the clerk of said city or town, together with a map showing the corporate 
limits of said city or town as altered and changed, shall be filed in 
the office of the county clerk and recorder of the county in which said 
city or town is located. Said resolution shall become effective thirty 
days after its passage and approval, and thereafter the boundary of 
said city or town shall be as set forth in said resolution. 


En. Sec. 3, Ch. 33, L. 1927. 


4979.4. Liability of excluded territory. Such alteration shall not 
relieve any territory excluded from the limits of a city of [or] town, from 
its liability on account of any outstanding bonded indebtedness of such 
city or town, or any indebtedness of any improvement district of which 
the excluded territory is a part, existing at the time of the passage of 
such resolution. 

En. Sec. 4, Ch. 33, L. 1927. 


4979.5. Jurisdiction for taxation retained. For the purpose of levy- 
ing any tax or assessment necessary for the collection of any of the 
indebtedness specified in section 4 of this act, the territory so excluded 
shall be and remain under the jurisdiction of such city or town. 


En. Sec. 5, Ch. 33, L. 1927. 
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CHAPTER 42, 
OFFICERS AND ELECTIONS. 


5007. Who eligible. 


Cited in State ex rel. Shea v. Cocking et al., 66 Mont. 169, 178, 28 A. L. R. 772, 
213 Pac. 594, 


5010. Qualifications of electors. 


Cited in State ex rel. Shea v. Cocking et al., 66 Mont. 169, 173, 28 A. L. R. 772, 
213 Pac. 594. 


5015. Vacancies—How filled. 


Cited as section 3236, Revised Codes, in State ex rel. Houston v. District Court, 
61 Mont. 558, 566, 202 Pac. 756. 


CHAPTER 43. 
EXECUTIVE POWERS—STATEMENT OF CITY CLERK. 


5030. Powers of mayor. 
Cited in State ex rel. Morgan v. Knight, 76 Mont. 71, 78, 245 Pac. 267. 


5033.1. Financial statement of city clerk. Within sixty (60) days 
after the close of each fiscal year the city or town clerk of each city 
and town in this state must make out, in triplicate, a full and complete 
statement of the financial condition of the city or town for such fiseal 
year, showing: 

1. The indebtedness of the city or town, funded and floating; the 
amount of each class of indebtedness; and the amount of money in the 
treasury subject to the payment of each class of indebtedness; 

2. The amount of money received from taxes upon real and personal 
property ; 

3. The amount of money received from fines, penalties and for- 
feitures ; 

4. The amount of money received from licenses; 

5. The amount of money received from all other sources, each 


- source and the amount received therefrom being shown separately ; 


6. For each fund the amount of money, if any, on hand at the be- 
ginning of such fiscal year, the amount received by and the amount 
paid out during such fiscal year. The total amount of money paid out 
must be deducted from the sum of money on hand at the beginning of 


the fiscal year and money received during such year by the city or town 


treasurer, and a balance must be struck for each fund; 

7. A eoncise deseription of all property owned by the city or town 
with an approximate estimate of the value thereof; 

8. The rates of taxation and purposes for which levied for such fiscal 
year; 

9. Such other information as may be, from time to time, required by 


the state examiner. 
The forms on which such statements shall be made shall be prescribed 


by the state examiner. 
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The city or town clerk must, not later than the 31st day of August 
following the close of each fiscal year, transmit one copy of such 
statement to the state examiner and one copy thereof to the state 
board of equalization, and must present the third copy thereof to the 
city or town council, or commission, at the first regular meeting thereof 
in the month of September. 

The city or town clerk shall not receive any salary or compensation 
for the month of August, or for any month thereafter, until he shall 
have filed in his office receipts from the state examiner and state board 


of equalization that such copies have been received and filed. 


En. Sec. 1, Ch. 24, L. 1927. 


5034. Duties of city treasurer. 


Under’ this section the city treasurer 
must deposit public moneys in such bank 
or banks as the city council shall desig- 
rate, and under section 5036 he must take 
from the banks such security as the city 
council may prescribe, approve and deem 
fully sufficient to insure the safety of 
deposits made by him. A city treasurer 
complied with the foregoing provisions; 
the city council deemed a- bond in the 
sum of $15,000 sufficient to safeguard the 
deposits made by him though they ex- 
ceeded at times the amount of the bond. 
At the time the designated city deposi- 
tory closed its doors its deposits did ex- 
eeed the amount of the bond. Held, in 
a proceeding against the receiver of the 
insolvent bank to have the excess de- 


clared a preferred claim on the ground 
that it had been unlawfully deposited 
with the knowledge of the bank and 
therefore it became a trust fund, that, 
the treasurer having complied with the 
statutory requirements, the city must be 
deemed to have consented to the deposits 
as made, that they were legally made and 
that therefore they were general in’ char- 
acter and hence that the city was not 
entitled to a preference. City of Mis- 
soula v. Dick et al., 76 Mont. 502, 248 
Pac. 193. 

Cited as section 3257, Revised Codes, 
as amended in State ex rel. City of Cut 
Bank v. McNamer, 62 Mont. 490, 496, 
205 Pac. 951. 


. 5036. Security for deposits, how given—Statements of banks. 


Rep. Sec. 2, Ch. 89, L. 1928. 


In the absence of fraud, bad faith or 
abuse of discretion on the part of a city 
council in fixing the amount of security 
exacted from a city depository to safe- 
guard city deposits made by the treasurer 
as provided by this section which does 
not designate what relation the security 
shall. bear to the deposits made and 
under which it may prescribe security 


either less than or in excess of the 
amount of the deposits, courts cannot in- 
terfere even though, by not requiring 
security in excess of deposits, the city 
may sustain loss by failure of the deposi- 
tory; the province of courts being to ap- 
ply the law as they find it and not to 
make new laws. City of Missoula v. 
Dick et al., 76 Mont. 502, 248 Pac. 193. 


5038. Qualifications, term of office and duties of city attorney. 


The statute creating the office of city 
attorney did not provide a time for the 
commencement of the office, the length 
of the term, however, being fixed at two 
years, its commencement being fixed at 
the first appointment. Upon the death of 
an incumbent the then mayor appointed 
his successor to fill the vacancy thus oc- 


easioned. Held, under the above rules, 
that the beginning and ending of the 
term of office having become established 
by operation of law, the appointee could 


hold only for the unexpired term for. 


which he was appointed. State ex rel. 
Morgan v. Knight, 76 Mont. 71, 245 Pae. 
267. 


CHAPTER 44. 


LEGISLATIVE POWERS—GENERAL AND SPECIAL POWERS OF CITY AND 
TOWN COUNCILS. ; 


5039. Powers of city councils. The city or town council has power: 
1. To make and pass all by-laws, ‘ordinances, orders, and resolutions, 
not repugnant to the constitution of the United States or of the state 


990 


’ 


y 
r 
a 


—- 


Ch. 44]  Citizs AND TowNs—Lacisuative Powers. [5039 


of Montana, or of the provisions of this title, necessary for the govern- 
ment or management of the affairs of a city or town, for the execution 
of the powers vested in the body corporate, and for carrying into effect 
the provisions of this title. 

2. To levy and collect taxes for general and special purposes on 
all property within the town or city subject to taxation under the laws 
of the state. 

3. To license all industries, pursuits, professions, and occupations, 
and to impose penalties for failure to comply with such license require- 
ments. . 

4. To fix the amount, terms and manner of issuing and revoking 
licenses; but the council may refuse to issue licenses when it may deem 
it best for the public interests. 

5. To build or hire all necessary buildings for the use of the city 
or town, and to heat and light the same. 

6. To lay out, establish, open, alter, widen, extend, grade, pave, or 
otherwise improve streets, alleys, avenues, sidewalks, parks, and public 
grounds and vacate the same. 

7. To -provide for lighting and cleaning the streets, alleys, and 
avenues; to regulate the use of sidewalks, and to require the owners of 
the premises adjoining to keep the same free from snow or other ob- 
struction; to regulate the disposition and removal of ashes, garbage, 
or other offensive matter in any street, alley, or on public grounds or 
on any premises, and to provide for levying the cost of such removal 
as a special tax against the property from which such matter was 
deposited. 

8. To provide for and regulate street crossings, curbs, and gutters; 


to regulate and prevent the use or obstruction of streets, sidewalks, 


and public grounds by signs, poles, wires, posting handbills or advertise- 
ments, or any obstruction. 

9. To regulate and prohibit traffic and sales upon the streets, side- 
walks, and public grounds. 

10. To regulate or prohibit the fast driving of horses, animals, or 
vehicles within the city or town. 

11. To regulate and control the laying of railroad tracks, and pro- 
hibit the use of engines and locomotives propelled by steam or otherwise, 
or to regulate the speed thereof when used. 

12. To reguire the lighting of any railroad track or route within a 
city or town, the ears of which are propelled by steam or otherwise, 
and fix and determine the number, style, and size of lamp-posts, burners, 
lamps and all other fixtures and apparatus necessary for such lighting, 
and the points of location of the lamp-posts, and to require the con- 
struction of crossings on the line of any railroad track or route within 
the city or town, the cars of which are propelled by steam or otherwise, 
where the said track intersects or crosses any street, alley, or public 
highway, or runs along the same, and to fix and determine the size and 
kind of such crossing and the grades thereof; and, in case the owner 
of such railroads fails to comply with such requirements, the council 


_ may cause the same to be done, and it may assess the expense thereof 


against such owner, and the same constitutes a lien on any property 
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belonging to such owner within such city or town, and may be collected 
as other taxes. 

13. To license and authorize the construction and operation of street 
railroads, and require them to conform to the grade of the street as the 
same are or may be established. 

14. To regulate the numbering of houses and lots, and to change 
the same. 

15. To provide for the cleaning of waters, watercourses, and streams 
within the city, or to alter, straighten, or widen the same, and the drain- 
ing and filling in of ponds, wells, or shafts on private property, when 
necessary to the public health or public welfare. 

16. To license, tax, and regulate auctioneers, peddlers, pawnbrokers, 
second-hand and junk shops, drivers, porters, pool-halls and soft-drink 
parlors, billiard-tables, tenpin-alleys, shooting-galleries, shows, circuses, 
street parades, theatrical performances, and places of amusements within 
the city or town; provided, that the power to license, tax, and regulate 
circuses and shows of like character shall extend three miles beyond 
the limits of the city or town. 

17. To require the owners and keepers of pawn, second-hand, and 
junk shops to keep a record of all articles purchased or pawned to them, 
which record, and the articles purchased or pawned, are subject to the 
inspection of all police officers of the city or town. 

18. To prevent the keepers of pawn, second-hand, and junk shops 
from the purchasing of any article from a minor, without the written 
consent of the parent or guardian of such minor. 

19. To regulate or prohibit dance-houses within the city or town 
limits, and within three miles thereof. 

20. To suppress and punish all fraudulent devices and practices for 
the purpose of obtaining money or property, and to prohibit the same or 
exhibition of immoral publications, prints, pictures or illustrations. 

21. To establish markets and market houses, and provide for the 
supervision and use thereof. 

22. To provide for and regulate the inspection of beef, pork, flour, 
meal, and all provisions, oils; to regulate the inspection of milk, water, 
butter, lard, and other provisions; to regulate the vending of meat, poul- 
try, fish, game, and vegetables; to restrain and punish the forestalling of 
provisions. 

23. To regulate the inspection, weighing, and measuring of wood, 
coal, stone, corn, or other grain, and hay, within the city or town. 

‘24. To regulate the construction, use, and repair of vaults, cisterns, 
hydrants, pumps, sewers, and gutters. 

25. To prevent and punish intoxication, fights, riots, loud noises, 
disorderly conduct, obscenity, and acts or conduct calculated to disturb 
the public peace, or which are offensive to public morals, within the city 
or town, and within three miles of the limits thereof. 

26. For the purpose of guarding against fire, to prescribe the limits 
within which wooden or combustible buildings must not be erected, 
placed, or repaired, and to establish fire limits within the city or town. 


27. To establish a fire department, and prescribe and regulate its 


duties; to maintain a fire-alarm and police telegraph. 
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28. To erect engine, hose, and hook-and-ladder houses, and provide 
engines and other implements for the extinguishment of fire. 

29. To inspect chimneys, flues, fireplaces, stove-pipes, ruins, structures, 
and boilers, and, when dangerous, to require the same to be removed 
or put in order, and prohibit the use thereof until safe. 

30. To regulate and prevent the storage or handling of gunpowder, 
giant powder, nitroglycerine, or other inflammable explosives or materials, 
tar, pitch, kerosene, oils, and turpentine, and to prohibit the storage of 
the same within three miles of the city limits. 

31. To regulate or prohibit the building of bonfires, the explosion, 
use or selling of fireworks, firecrackers, torpedoes, or other pyrotechnics 
or toy pistols or guns within the city or town. 

32. To prohibit and punish cruelty to animals. 

33, To define and abate nuisances, and to impose fines upon persons 
guilty of creating, continuing, or suffering a nuisance to exist on the 
premises which they oceupy or control. 

34. To define vagrancy, and to restrain and punish vagrants, mendi- 
cants, and persons guilty of disorderly conduct. 

35. To establish and maintain a jail for the confinement of persons 
convicted of violating the ordinances of the city or town; to make rules 
for the government of the same, and to cause the prisoners to work on 
streets or elsewhere within three miles of the city. 

36. To regulate, restrain, or prohibit the running at large of horses, 
cattle, swine, sheep, goats, and dogs, or other animals, and to authorize 
the impounding and sale thereof, if found at large contrary to ordinances. 

37. To license the keeping of dogs, and to provide for the killing 
or destruction thereof, if found running at large without license. 

38. To prevent the encumbering of streets, sidewalks, alleys, or 
public grounds with carriages, wagons, lumber, firewood, or other ob- 
stacles or materials. 

39. To prevent the riding or driving of animals, or the drawing or 
riding of vehicles of any kind on the sidewalks of the city, or the doing 
damage in any way to the sidewalks. 

40. To prevent. horse-racing, or immoderate driving or riding in 
the streets of the city or town, and to regulate and provide for the 
hitching of all animals on the streets. | 

41. To regulate or prohibit coasting, skating, sliding, or toboganning 
on the streets or alleys, or the indulgence in other amusements dangerous 
or annoying to the inhabitants, or having a tendency to frighten animals. 

42. To regulate the location of slaughter-houses, breweries, distilleries, 
livery-stables, foundries, blacksmith-shops, planing-mills, soap factories, 
and tanneries within the city or town, and to prohibit any offensive 
and unwholesome establishments within the city or town limits, or 


within three miles thereof. 


43. To regulate or suppress the erection of poles and the stringing 


of wires, rods, or cables, in the streets, alleys, or within the limits of 


any city or town. 
44. To provide for a board of health, and to prescribe its powers and 
duties, and when such board of health is provided, for the same to have 


_ jurisdiction within the city or town limits, and within three miles thereof. 
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45. To establish at a suitable place, within or without the limits of 
the city or town, in case of necessity, a hospital to prevent the spread 
of smallpox, or other contagious or infectious diseases, and to regulate 
the control thereof, and do all other acts which may be necessary for 
the promotion of health, and to prevent the spread of infectious or 
contagious diseases within the city or town. 

46. To establish and regulate cemeteries, within or without the city 
or town, and acquire lands for this purpose, and prohibit the establish- 
ment of cemeteries within three miles of the city or town. 

47. To fix compensation, and to prescribe the duties of all officers 
and other employees of the city or town, subject to the limitations 
mentioned in this title. 

48. To impose fines and penalties for the violation of any city ordi- 
nance, but no fine or penalty must exceed three hundred dollars, and 
no imprisonment must exceed ninety days for any one offense. 

49. To levy and collect annually from each able-bodied male resi- 
dent of the city or town, between the ages of twenty-one and forty-five 
years, a poll tax not exceeding three dollars per capita; and in ease 
of failure or refusal of any person within the prescribed age to pay 
said tax, to provide by ordinance that the person failing or refusing — 
must work one day on the public streets of the city. 

50. To regulate partition fences and party-walls not already con- 
structed. 

51. To prescribe the thickness, strength, and manner of constructing 
stone, brick, and other buildings, and to order the construction of fire- 
escapes thereon. 

52. To use the county jail for the confinement or punishment of of- 
fenders, subject to such conditions as are imposed by law, and ii the | 
consent of the board of county commissioners. 

53. To erect and organize a workhouse in or near a city or Lowi 
and any person who fails or neglects to pay any fine or costs imposed 
on him by any ordinance may be committed to the workhouse until such 
fine is paid. 

54. To license and regulate automobiles, trucks, hackney carriages, 
carts, omnibuses, wagons, and drays, and to fix the rate to be charged 
for the carriage of persons and property within the city or town, and 
to the public works and property without the limits of the city or town, 

55. To regulate, restrain, or prevent the carrying on of manufactories 
dangerous in causing or producing fires, and to prevent and suppress the 
sale of firearms, and carrying of concealed weapons. 

56. To establish standard weights and measures to be used in the 
city or town, and to provide for a sealer of standard weights and meas- 
ures, who had jurisdiction within the city or town. 

57. To provide for the insection and measuring of lumber and other 
building materials. 

58. To make regulations authorizing the police of the city or town to 
make arrests of persons charged with crime, within the limits of the city | 
or town and within five miles thereof, and along the line of water supply 
of the city or town. 

59. To provide for the planting of trees and the protection of the 
same. 
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60. To require from an officer at any time a report in detail of the 
transactions in his office, or any matter connected therewith. 

61. To regulate the sales of poisons, and to punish any person for 
selling or using opium, or any preparation thereof, or having the same 
or any implement to be used in smoking it in his possession, or for keep- 
ing, maintaining, visiting, or contributing to the support of a room or 
place where the same is smoked or used. Druggists may sell opium or 
any preparation thereof, subject to the general laws of the state in 
relation thereto. 

62. To sell, dispose of, or lease any property belonging to a city or 
town not held in trust for a specific purpose, and such transfer must be 
made by ordinance or resolution passed by a two-thirds vote of all the 
members of the council. To sell, dispose of, or lease any property be- 
longing to a city or town not held in trust for a specifie purpose, and 
such transfer must be made by ordinance or resolution passed by a two- 
thirds vote of all the members of the council, provided, however, that 
when it is for the best interest of the city or town and the residents 
thereof that any municipal lighting system or power plant, owned by the 
municipality and held in trust for a specifie purpose, be sold or disposed 
of, the city council shall have power to fix and determine and declare the 
value thereof and to sell, lease and dispose of the same, such sale, lease 
or disposal to be approved by a majority vote of taxpayers of such muni- 
cipality cast at an election called for that purpose. 

63. To make any and all contracts necessary to carry into effect the 
powers granted by this title, and to provide for the manner of executing 
the same. 

64. To contract an indebtedness on behalf of a city or town, upon 
the credit thereof, by borrowing money or issuing bonds for the follow- 
ing purposes, to wit: Erection of public buildings, construction of sewers, 
bridges, waterworks, lighting plants, supplying the city or town with 
water by contract, the purchase of fire apparatus, the construction 
or purchase of canals or ditches and water rights for supplying the city 
or town with water, and the funding of outstanding warrants and ma- 


turing bonds; provided, that the total amount of indebtedness authorized 


eal 


to be contracted in any form, including the then existing indebtedness, 
must not, at any time, exceed three per centum of the total assessed 
valuation of the taxable property of the city or town, as ascertained 
by the last assessment for state and county taxes; provided, that no 
money must be borrowed on bonds issued for the construction, purchase, 
or securing of a water plant, water system, water supply, or sewerage 
system, until the proposition has been submitted to the vote of the 
taxpayers affected thereby of the city or town, and the majority vote 
cast in favor thereof; and, further provided, that an additional in- 
debtedness shall be incurred, when necessary, to construct a sewerage 
system or procure a water supply for the said city or town, which shall 
own or control said water supply and devote the revenue derived there- 
from to the payment of the debt. The additional indebtedness authorized, 
including all indebtedness heretofore contracted, which is unpaid or out- 
standing, for the construction of a sewerage system, shall not exceed 
ten per centum over and above the three per centum heretofore referred 
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to, of the total: assessed valuation of the taxable property of the city 
or town as ascertained by the last assessment for state and county taxes; 
and, provided further, that the above limit of three per centum shall 
not be extended, unless the question shall have been submitted to a vote 
of the taxpayers affected thereby, and carried in the affirmative by a 
vote of the majority of said taxpayers who vote at such election. It is 
further provided, that whenever a franchise has been granted to, or a 
contract. made with, any person or persons, corporation or corporations, 
and such person or persons, corporation or corporations, in pursuance 
thereof, or otherwise, have established or maintained a system of water 
supply, or have valuable water rights or a supply of water desired by 
the city or town for supplying the said city or town with water, the 
city or town granting such franchise or entering in such contract or 
desiring such water supply, shall, by the passage of an ordinance, give 
notice to such person or persons, corporation or corporations, that it 
desires to purchase the plant and franchise and water supply of such 
person or persons, corporation or corporations, and it shall have the 
right to so purchase the said plant or water supply, upon such terms 
as the parties agree; in case they cannot agree, then the city or town 
shall proceed to acquire the same under the laws relating to the taking 
of private property for public use, and any city or town acquiring 
property under the laws relating to the taking of private property for 
public use, shall make payment to the owner or owners of the plant 
or water supply of the value thereof legally determined, within six 
months from and after final judgment is entered in the condemnation 
proceedings. For the purpose of providing the city or town with an 
adequate water supply for municipal and domestic purposes, the city or 
town council shall procure and appropriate water rights and title to 
the same, and the necessary real and personal property to make said 
rights and supply available, by purchase, appropriation, location, con- 
demnation, or otherwise. Cities and towns shall have jurisdiction and 
control over the territory occupied by their public works, and over and 
along the line of reservoirs, streams, trenches, pipes, drains, and other 
appurtenances used in the construction and operation of such works, 
and also over the source of stream for which water is taken, for the 
enforcement of its sanitary ordinances, the abatement of nuisances, and 
the general preservation of the purity of its water supply, with power 
to enact all ordinances and regulations necessary to carry the powers 
hereby conferred into effect. For this purpose the city or town shall be 
authorized to condemn private property in the manner provided by law, 
and shall have authority to levy a just and equitable tax on all consumers 
of water for the purpose of defraying the expenses of its procurement. 
65. To regulate and provide for the construction or repair of side- 
walks and foot pavements, and if the owner of any lot fails to comply 
with the provisions of the ordinance within such time as may be pre- 
seribed thereby, the council may contract for the construction and repair 
of such sidewalks or pavements, and the city or town may pay for the 


same, and the amount so paid is a lien upon the lot, and may be enforced - 


or the amount may be recovered against the owner by a suit before 
any court of competent jurisdiction. 
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66. To grant the right of way through the streets, avenues, and other 
property of a city or town for the purpose of street or other railroads, 
and to regulate the running and management of the same, and compel the 
owner of such street or other railroads to keep the street in repair when 
occupied by such street or other railroad; to regulate the speed of rail- 
road engines, and to require railroad companies to hy flagmen at 
street crossings. 

67. To compel the owner of a building to erect ccs and proper 
exits and entrances when necessary for safety. 

68. To establish the grade of any street, alley, or avenue, and when 
the grade has been established, it must not be changed except by a vote 
of the majority of the council, and not then until the damage to property 
owners, caused by the change of grade, has been assessed and determined 
by three disinterested appraisers who must be appointed by the mayor 
and confirmed by the council, who must make an appraisement, taking 
into consideration the benefits, if any, to the property, and file their 
report with the clerk within ten days after receiving notice of their 
appointment, and the amount of damages so assessed must be tendered 
to the owner or his agent before any change of grade is made. 

69. To provide for the sprinkling of the streets, alleys, and public 
places of the city or town, and to fix the rates to defray the cost of 
said work. 

70. To regulate the location of steam boilers, the putting up of signs 
and awnings, and the construction of entrances to basements, cellars, and 
other floors to buildings from the sidewalks. 

71. To prevent and prohibit prize-fights, boxing matches of any 
kind, with or without gloves, or exhibition of prize-fighters, boxers, or 
sluggers in the city or town, or within five miles thereof. 

72. To require the owner of a sidewalk, house, or other structure 
which is dangerous to passers-by, to repair or remove the same after 

notice. 

73. To permit the use of the streets and alleys of the city or town 
for the purpose of laying down gas, water, and other mains, but no 
excavations must be made for such purpose without the permission of 
the council or its authorized officer; and the streets and alleys must 
be placed in as good condition by the person or corporation making the 
excavation, as they were before the excavation was made, and the mains 
laid down, and in default thereof the council may order the same to be 
done at the expense of such person or eorporation. 

74. To provide for inclosing, improving, and regulating all publie 
grounds belonging to the city or town. 

75. To condemn private property for opening, establishing, widen- 
ing, or altering any streets, alley, park, sewer, waterway, in the city 
or town, or for any other public use, and the ordinance authorizing 
the taking of private property for any such use is conclusive as to the 
necessity of the taking, and must conform to and the proceedings there- 
under had as provided in the Code of Civil Procedure concerning eminent 
domain. 

76. To appropriate money, and provide for the payment of the debt 
and expenses of the city or town, and also the debt of the municipal 
corporation of which it is the successor. 

057 
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77. To take a census of the inhabitants of a city or town at any 
time. 
78. To provide for the city or town printing, the contract for which 
must be let annually to the lowest bidder. 


Wott 


[Part IV 


79. To adopt, enter into, and carry out means for securing a supply 


of water for the use of a city or town or its inhabitants. 

80. To create special improvement districts, designating the same 
by number; to extend the time for payment of assessments levied upon 
such districts for the improvements thereon for a period not exceeding 
twenty years; to make such assessments payable in installments, and 
to pay all expenses of whatever character incurred in making such im- 
provements with special improvement warrants, which warrants shall 
bear interest at a rate not to exceed six per centum per annum. 


81. To regulate and prohibit the wearing of hats or bonnets at 


theaters or public places of amusement. 

82. To regulate the use and construction of irrigating ditches, drains, 
and flumes within or running through any city or town. 

83. To declare and determine what vegetation within the city or 
town shall be noxious weeds, and to provide the manner in which they 
shall be exterminated, and to require the owner or owners of any prop- 
erty, within said city or town, to exterminate or remove noxious weeds 
from their premises, and the one-half of any road or street lying next 
to the lands or boulevard abutting thereon, and to provide, in the event 
the owner or owners of any of said premises neglect to exterminate or 
remove the noxious weeds therefrom, for levying the cost of such 
extermination or removal as a special tax against the property. 

84. To acquire, by gift, purchase or condemnation, lands for landing 
fields for aircraft within or without the corporate limits of the muni- 
cipality, and to exercise municipal jurisdiction over the land so acquired 
where such lands, or any’ portion thereof, are without the corporate 


limits of the municipality, to the same extent as though they were within © 


such corporate limits. 


Amd. Sec. 1, Ch. 115, L. 1925; Amd. 
Sec. 1, Ch. 20, L. 1927. 


shall be exacted. A _ city 


For discussion of authority of cities to 
impose license tax under the police power, 
reasonableness of license schedules, ete., 
see City of Bozeman v. Nelson, 73 Mont. 
147, 237 Pac. 528. 

By the general repealing clause found 
in chapter 96, L. 1923, subdivision 2, of 
section 5039 ‘and section 5203, Revised 
Codes of 1921, general in their nature, 
giving authority to cities to levy and 
collect taxes, as well as the ordinances 
enacted in pursuance thereof, were re- 
pealed. Thomas v. City of Missoula et 
al., 70 Mont. 478, 226 Pac. 213. 

‘Section 5039 provides that the license 
fee which a city may impose upon indus- 
tries and businesses must not exceed the 
sum required by statute when the state 
requires a license therefor. Chapter 154, 
L. 1923, while authorizing the state rail- 
road commission to require the payment 
of a license not to exceed $10 per motor 
vehicle, does not declare that a license 


ated for hire and $12 for each additional 
one. Held, that in the absence of a 
showing that the railroad commission had 
exercised the power given it by chapter 
154, the fee exacted by the city cannot 
be said to exceed the fee imposed by the 
state for the same purpose. State ex rel. 
City of Bozeman vy. Police Court, 68 
Mont. 435, 219 Pac. 810. 


While subdivision 7 of this section 
gives a city the power to regulate the 
removal and deposition of garbage, it 
does not give it the right to so deposit it 
as to create a condition injurious to 
health or offensive to the senses and thus 
interfere with the comfortable enjoyment 
of life and property. Lennon et al. vy. 
City of Butte, 67 Mont. 101, 214 Pace. 
1101. 

A city ordinance exacting a _ license 
fee from coal dealers under the provisions 
of section 2328, without incorporating 
therein a clause ‘limiting the payment of 
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imposed a 
license fee of $25 for the first taxi oper- — 


} 
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the five cents per ton to coal upon which 

the mine license fee exacted by section 
2317 had not been paid to the state, was 
invalid as in excess of the power of the 
eity to impose. State ex rel. City of 
Butte v. Police Court, 65 Mont. 94, 210 
Pac. 1059. 


An assessment levied in 1908 to pay 


for the expense incurred by the city in 
the construction of a sidewalk, without 
first giving the owner of the abutting 
property notice and affording him an 
opportunity to construct it himself, as 
required by the statute and an ordinance 
of the city then in force, was invalid and 
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constituted no lien on the _ property. 
Murray et al. v. City of Helena et al., 
65 Mont. 485, 211 Pac. 197. 

Cited in Griffith v. City of Butte et al., 
72 Mont. 552, 562, 234 Pac. 829; State 
ex rel. McLeod v. District Court, 67 Mont. 
164, 169, 215 Pac. 240; City of Helena v. 
Helena Light & Ry. Co., 63 Mont. 108, 
119, 207 Pac. 337; as section 3259, Re- 
vised Codes, in Stettheimer et al. v. 
City of Butte, 60 Mont. 111, 116, 198 
Pac. 455. 


For text treatment of this subject see 
vol. 18 Cal. Jur. 905. 


5039.1. Licensing soft-drink establishments and pool and _ billiard 
halls. In addition to the other powers vested in city governments the 
eity or town council of any city or town shall have power to make and 
pass necessary ordinances providing for the licensing and regulation of 
soft-drink establishments and all pool and billiard halls; said city and 
town council shall have power to regulate and limit the number of such 
licenses issued and to provide by ordinance that the total number of 
such licenses may not exceed the number fixed by the city or town coun- 
cil by ordinance. 

En. Sec. 1, Ch. 136, L. 1923. 


5039.2. Municipalities authorized to furnish water to outside indus- 
tries. The city or town council of any city or town within the state of 
Montana, that owns and operates a municipal water system, to furnish 
water to the inhabitants of such city or town, as a public utility, shall, 
in addition to all other powers, have power to furnish water from such 
water system, to any factory, or other industry, located within the cor- 
porate limits of such city or town, or to any factory or other industry 
- located within three miles of the corporate limits of such city or town, 
at rates established for like use or service to the inhabitants or indus- 
tries located inside the corporate limits of such city or town, provided, 
that delivery of water by any such city or town to or for the use of 
_ any factory or other industry located outside the corporate limits of such 
city or town shall be made within, or at the boundary line of the 
corporate limits of such city or town. 

En. Sec. 1, Ch. 71, L. 1925. 


5039.3. Issuance city bonds to acquire natural gas authorized. The 
city or town council has power to contract an indebtedness of a city 
or town upon the credit thereof by borrowing money or issuing bonds 
for the construction, purchase or development of an adequate supply 
of natural gas, and to construct or purchase a system of gas lines for 
the distribution thereof to the inhabitants of said city or town or 
vicinity ; provided, that the total amount of indebtedness authorized to 
be contracted in any form, including the then existing indebtedness must 
not at any time exceed three per centum (8%) of the total assessed 
valuation of the taxable property of the city or town as ascertained by 
the last assessment for state and county taxes, and provided further, 
that no money must be borrowed or bonds issued for the purposes herein 
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specified until the proposition has been submitted to the vote of the 
taxpayers affected thereby of the city or town, and the majority vote 
cast in favor thereof. 


En. Sec. 1, Ch. 128, L. 1927. 


5043. Organized cities and towns authorized to take by gift, donation, 
devise, etc. 
This section, conferring the right upon thereto. State ex rel. McLeod v. District 
cities to accept by gift, deed or devise Court, 67 Mont. 164, 215 Pac. 240. 
land for a public park, does not by im- Sections 5043, 5044 were cited in Town 


plication clothe it with power to con- of Cascade v. County of Cascade, 19 
demn land for a public road leading Mont. 304, 311, 312, 243 Pac. 806. 


5044.1. Certain municipalities and institutions may receive gifts, ete. 
All counties, all school districts, and all public libraries, hospitals, 
cemeteries and other public institutions are hereby granted the power and 
authority to accept, receive, take, hold and possess any gift, donation, 
grant, devise or bequest of property, real or personal, and the right to 
own, hold, work and improve the same. 


En. Sec. 1, Ch. 47, L. 1927. 


5044.2. Other statutes applicable. The provisions of sections 5043 
and 5044, R. C. M. 1921, are hereby made expressly applicable to 
gifts, donations, grants, devises and bequests of real or personal prop- 
erty to officers and boards of the public corporations and institutions 
mentioned in the preceding section of this act. 


En. Sec. 2, Ch. 47, L. 1927. 


5056. Ordinances—How prepared. 


The restriction placed by this section the requirement. State v. Mayor of City 
upon the city council in enacting or- of Butte, 69 Mont. 232, 221 Pae. 524. 


dinances to the effect that none shall be 
passed containing more than one subject 
which shall be clearly expressed in its 
title, like that imposed upon the legisla- 
ture in enacting a statute, must be liber- 
ally construed, and the ordinance will be 
sustained unless it appears beyond a 
reasonable doubt that it does not meet 


An ordinance establishing a police de- 
partment, repealing a series of ordinances 
dealing therewith, and those relating to 
the location and conduct of the city jail, 
held not open to the objection that it 
was void as in contravention of the pro- 
visions of this section. State vy. Mayor 
of City of Butte, 69 Mont. 232, 221 Pae. 
524, 


CHAPTER 45. 
MUNICIPAL CONTRACTS AND FRANCHISES. 


5070. Awarding contracts. All contracts for work, or for supplies. 
or material, for which must be paid a sum exceeding five hundred dollars 
($500), must be let to the lowest responsible bidder, under such regula- 
tions as the council may prescribe; provided, that no contract shall be 
Jet extending over a period of three years, or more, without first sub- 
mitting the question to a vote of the resident taxpayers of said city 
or town. 

Amd. Sec. 1, Ch. 22, L. 1927. 
For text treatment of this subject see vol. 18 Cal. Jur. 1006. 
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CHAPTER 47.: 
LIABILITY OF CITIES AND TOWNS FOR NEGLIGENCE. 

5086.1. Nonliability of cities for certain negligence. No city or 
town in this state shall be liable in damages for any negligence or mis- 
management on its part, or any negligence or mismanagement on the 
part of any officer, agent, servant or employee of such city or town in 
causing, permitting or allowing snow or ice to be, remain or accumulate 
on or in any road, street, alley, sidewalk, crosswalk or gutter within 
said city or town. 


En. Sec. 1, Ch. 45, L. 1923. 
For text treatment of this subject see vol. 18 Cal. Jur. 1091, 


CHAPTER 48. 
JUDICIAL POWERS—POLICE COURTS. 


5092. Proceedings in criminal actions. 


Cited as section 3301, Revised Codes, in City of Miles City v. Drum, 60 Mont. 451, 
45”, 199 Pac. 719. 


CHAPTER 49. 
POLICE DEPARTMENT, 


5095. Police department. 


The Metropolitan Police Law, under 
which a worthy incumbent cannot be 
ousted because of favoritism or political 
changes in the city administration, does 
not prevent the city council from abolish- 
ing any of the subordinate offices when 
Such course becomes necessary because of 
economic conditions or when the necessity 
which called the office into being ceases 


This and the following sections of the 
Metropolitan Police Law were cited as 
sections 3304-3317, Revised Codes, in 
State v. Dryburgh, 62 Mont. 36, 46, 203 
Pac. 508. 

Cited in Sweeney vy. City of Butte, 64 
Mont. 230, 248, 208 Pac. 943. 


For text treatment of this subject see 
vol. 18 Cal. Jur. 998. 


to exist. State v. Mayor of City of 
Butte, 69 Mont. 232, 221 Pac. 524, 


5096.1. Age qualifications policemen. The members of the police 
department on the active list of any city at the time of their appointment 
under this act shall not be less than twenty-one (21) years of age, nor 
more than thirty-five (35) years of age, but this restriction shall not 
apply to any member of any present police department, nor to police 
reserves hereinafter provided for. 


En, Sec. 1, Ch. 100, L. 1927. 


5096.2. Period of service—Police reserve. Whenever any member 
of the police department in cities of the first and second class at the 
time of the taking effect of this act or thereafter shall have served for 
twenty-five (25) years or more in the aggregate as a member of such 
police department in any capacity or rank whatever; provided, a police 
Officer serving in the United States army or navy, in time of war or 

national emergency shall be given credit upon his police record for such 

service in the same manner as though on active police duty for such 

time or shall have, while in active service reached the age of sixty-five 
Mont. Code Supp.— 36 561 


amen 


q 
v 


5096.3-5096.7 ] PouiticaL Cope. [Part IV 


(65) years, he may with the consent of the city council, pass from the 
active list of police officers of such city or town and become a member 
of the police reserves of such city or town. 


En. Sec. 2, Ch. 100, L. 1927. 


5096.3. Retired list—Emergency call. Policemen or officers on the 
reserve list of any city or town of this state shall retire from the active 
list of police officers of such city or town but shall be subject to call 
for police service or active duty whenever an emergency shall require or 
the active list be temporarily insufficient for proper policing of such 
city or town, all under the rules and regulations as the board of police 
commissioners or city council. shall prescribe. 


En. Sec. 3, Ch. 100, L. 1927. 


5096.4. Disability. Whenever any policeman or officer shall re-_ 
ceive injuries or disabilities while on duty, or in active discharge of the 
duties of a police officer, and in line of duty, which injuries or dis- 
ability shall, in the opinion of the board of police commissioners or city 
council of the city or town, to be of such character to impair his ability 
as an active police officer, or incapacitate him for the further discharge 
of his duties, as such, he shall become a member of the police reserves 
of such city or town in like manner as though he had arrived at the age 
of transfer to the reserve list of such department. 


En. Sec. 4, Ch. 100, L. 1927. 


5096.5. Salary. Whenever any policeman or officer shall from age 
or disability become transferred from the active list of the police officers 
of any city or town to the reserve list of such city or town, he shall 
thereafter be paid in monthly payments from the funds in this act 
provided for, a sum equal to one-half the salary he was receiving during 
the year prior to the time he passed to the police reserve list. 


En. Sec. 5, Ch. 100, L. 1927. 


5096.6. Salary and expenses during illness. Whenever any member 
of a police department in any city or town, shall on account of sickness 
or disability, suffered or sustained while a member of such police de- 
partment, and not caused or brought on by dissipation or abuse, be con- 
fined to any hospital or his home, and shall require medical attention 
and eare, the officer of such police department may be, by the city 
council, allowed his salary as such police officer during his absence, and 
an amount equal to his expenses while confined for such injury or 
sickness. 

En. Sec. 6, Ch. 100, L. 1927. 


5096.7. Tax levy for payment salaries. For the purpose of paying 
the salaries of policemen who have been placed upon the reserve list, 
the city or town council, or commissioners, shall in the manner provided 
for by law, and at the time of the levy of the annual tax, levy such 
special tax of not to exceed one-half (14) of one mill on the dollar 
upon the assessed valuation of all taxable property within the limits 
of said city or town, which said tax shall be collected as other taxes and 
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when so collected shall be used for the payment of salaries of police 
officers upon the reserve list. 
En. Sec. 7, Ch. 100, L. 1927. 


5096.8. Cities, how admitted. Cities other than those in the first 
and second class may come within the provisions of this act by duly 
passing an ordinance of their desire to come within the provisions of 
the act and making the tax levy herein provided for. 

En. Sec. 8, Ch. 100, L. 1927. 


5096.9. Deductions from monthly pay. The treasurer of any incor- 
porated city which may be hereafter subject to the provisions of this 
act, shall retam from the monthly salary of all police officers upon the 
active list, a sum equal to one and one-half per centum (144%) of the 
gnonthly compensation paid each officer for his services as such police 
Officer, the said monthly deduction from the salaries of such police 
officers, shall be paid into the fund created by the tax levy for the 
purpose of paying the salaries of police officers upon the reserve list. 


En, Sec. 9, Ch. 100, L. 1927. 


5096.10. Disposal of moneys withheld from salaries, gifts, etc. All 
moneys withheld from salaries of police officers for the violation of rules 
and regulations of such police departments, all bequests, gifts or emolu- 
ments paid or given on account of any extraordinary service of any 
member of such police department, except when specifically allowed to be 
retained by such officer by the mayor, commissioner[’|s and chief of police, 
and all moneys derived from the provisions of this act, shall be placed 
in the fund created by the tax levy of taxable property and per centum 
of salaries withheld from such police officers. 


En. Sec. 10, Ch. 100, L. 1927. 


5097. Terms of members of police force—Appointments, how made. 
_ All appointments to the police force must be appointed by the mayor 
and confirmed by the city council, but no such appointment must be made, 
until an application for such position on the police force has been filed 
with the mayor, and by him referred to the police commission, where 
such commission exists, and such applicant has successfully passed the 
examination required to be held by such police commission, and a certifi- 
cate from such police commission that the applicant has qualified for 
such appointment has been filed with the mayor, Every applicant who 
has passed such examination and received such certificate must first serve 
for a probationary term of not more than six months. At any time 
before the end of such probationary term, the mayor may revoke such 
appointment. After the end of such probationary period, and within 
thirty days thereafter, the appointment of such applicant must be sub- 
mitted to the city council, and if such appointment is confirmed by the 
city council, such applicant becomes a member of the police force, and 
shall hold such position during good behavior, unless suspended or dis- 
charged as provided by law. 

Amd. Sec. 2, Ch. 119, L. 1923. 
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5098. Police commissioner—Appointment—Term—Compensation. In 
cities of the first class the mayor shall nominate, and with the consent 
of the city council appoint three residents of such city, who shall have 
the qualifications required by law to hold a municipal office therein, 
and who shall constitute a board to be known by the name of ‘‘police 
commission’’ who shall hold office for three years, and that one such 
member must be appointed annually, at the first regular meeting of the 
city council in May of each year. Provided, that at the first meeting 
of the council in the month of May after the passage of this act, the 
mayor, subject to the approval of the council, shall appoint three members 
of such police commission, one to serve for one year, one for two years 
and one for three years ‘trom the date of their appointment and con- 
firmation. 

The compensation of the members of such board shall be fixed by te 
city council, not to exceed ten dollars per day, nor more than fifty: 
dollars per month for any month for each member in cities of the first 
class. 

The council of any town or city, other than a city of the first 
class, may provide by ordinance for such a police commission in any such 
city or town. 


Amd. Sec. 1, Ch. 119, L. 1923, 


5099. Examination of applicants for position on police force. All ap- 
plicants for positions on the police force, whose application shall have 
been referred to the police commission, shall be required successfully to 
undergo an examination before the police commission, and to receive a 
certificate from said commission that the applicant is qualified for suca 
_ appointment for the probationary period upon the police force. 

It shall be the duty of the police commission to examine all such 
applicants as to their age, legal, mental, moral and physical qualifications, 
and their ability to fill the office as a member of the police force, it shall 
also be the duty of the police commission subject to the approval of the 
mayor, to make such rules and regulations regarding such examinations 
not inconsistent with this act or the laws of the state. 

Any applicant who shall make any false statement to the police 
commission as to his age or other qualifications required, at his exami- 
nation before the police commission, shall be subject to suspension or 
dismissal from the police force, after trial. 


Amd. Sec. 3, Ch. 119, L. 1923. 


This section provides that no action for 
the restoration of a police officer illegally 
removed from his office shall be main- 
tained unless it is begun within sixty 
days from the date of the accrual of 
the cause of action. Plaintiff’s complaint 
showed upon its face that the action had 
not been commenced until five months 


5100. Presentation and trials of charges against policemen. 
police commission shall have the jurisdiction, 


after the accrual of the cause of action. 
Held, that judgment of dismissal was 
proper. King v. Mayor of City of Butte, 
71 Mont. 309, 230 Pac. 62. 

Cited in Sweeney v. City of Butte, 64 
Mont. 230, 243, 208 Pac. 943. 

Cited as section 3308, Revised Codes, 
in State ex rel. Lease v. Wilkinson et al. 
59 Mont. 327, 334, 196 Pac. 878. 


The 
and it shall be its 


duty to hear, try and decide all charges brought by any person or 
persons against any member or officer of the police department, includ- 
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‘ing any charge that such member or officer is incompetent, or by age or 
disease, or otherwise, has become incapacitated to discharge the duties 
of his office, or has been guilty of neglect of duty, or of misconduct in 
‘his office, or of conduct unbecoming a police officer or has been found 
guilty of any crime, or whose conduct has been such as to bring re- 
proach upon the police force. 

Any charge brought against any member of the police force must 
be in writing in the form required by the police commission and a copy 
thereof must be served upon the accused officer or member at least three 
days before the time fixed for the hearing of such charge. 

It is the duty of the police commission at the time set for hearing a 
charge against a police officer, to forthwith proceed to hear, try and 
determine the charge, according to the rules of said police commission. 
The accused shall have the right to be present at the trial in person 
and by counsel, and to be heard, and to give and furnish evidence in his 
defense. All trials shall be open to the public. 

The chairman, or acting chairman, of the police commission, shall 
have power to issue subpoenas, attested in its name, to compel the 
attendance of witnesses at the hearing and any person duly served 
with a subpoena is bound to attend in obedience thereto, and the police 

¢ommission shall have the same authority to enforce obedience to the 
‘subpoena, and to punish the disobedience thereof, as is possessed by a 
judge of the district court in like cases. 

_ The police commission must, after the conclusion of the hearing 
or trial, decide whether the charge was proven or not proven, and shall 
have the power, by a decision of a majority of the commission, to dis- 
*cipline, suspend, remove or discharge any officer who shall have been 
found guilty of the charge filed against him. 

Such action of the police commission shall, however, be subject to 
modification or veto by the mayor, made in writing, giving the reasons 
therefor, which shall become a permanent record of the police commission. 

The findings and decisions of the police commission shall be final 
and conclusive unless modified or vetoed by the mayor, within five days 
from the date of the filing of such findings and decision with the city 
clerk. 

When a charge against a member of the police force is found proven 
by the board, and is not vetoed by the mayor, the mayor must make 
an order enforcing the decision of the board, or if modified by the mayor, 
then such decision as modified, and such decision or order shall not be 
subject to review by any court on a question of fact. 

The district court of the proper county shall have jurisdiction, how- 
ever, in a suit brought by an officer or member of the police force, to 
determine whether the essential requirements of law as to the method 
of trial have been complied with, but no suit to review such hearing or 
‘trial or for reinstatement to office shall be maintained unless the same 
is begun within a period of sixty days after the decision of the police 
commission or order of the mayor has been filed with the city clerk 

‘and in no ease shall any officer or member who has been suspended 
‘or discharged, or placed upon the eligible list, be entitled to any salary 
or other emoluments of office, during the period of suspension, or during 
the time he remains upon the eligible list, or from the date of his dis- 


565 


e 
& 


5101-5106] POLITICAL CODE. . [Part IV 


charge by the police commission or the mayor, to the time of his re- 
instatement if the court should finally find he was entitled to be rein- 
stated. No court shall have jurisdiction to hear or determine any question | 
or controversy concerning the salary or compensation of any member of 
the police force now or hereafter accrued, except for services actually 
rendered. 

In no ease shall any officer or member of the police force, be dis- 
charged without a hearing or trial before the police commission, as — 
herein provided, in all cities of the first class. 

The mayor or chief of police, subject to the approval of the mayor, — 
shall have the power in all cases, to suspend a policeman, or any officer, 
for a period of not exceeding ten days in any one month, without any 
hearing or trial, such suspension to be with or without pay as the order 
of suspension may determine. The mayor of any city shall have the 
power and authority at any time when he deems it expedient to employ 
not to exceed two persons at one time for a period not to exceed thirty 
days to do police duty who are not members of the police department. 

Amd. Sec. 4, Ch. 119, L. 1923. ! 


Cited as section 3309, Revised Codes, in State ex rel. Lease v. Wilkinson et al, 
59 Mont. 327, 334, 196 Pac. 878. 


5101. Defining active and eligible list of officers. The city council 
shall have absolute and exclusive power to determine and limit the 
number of police officers and members to comprise the police force of any 
city, and to divide the police membership into two lists, one and [an] active 
list, who-.are to be actually employed and receive pay while so em- 
ployed, and one and [an] eligible list, who shall not receive pay, while not 
actually employed as an officer, or member, and to reduce the number of 
the police force at any time. That such officers or members of the 
active list, temporarily relieved, from duty, shall become members of the 
eligible list without pay and shall be first entitled to reinstatement on 
the active list, in case of vacancy, according to their seniority in the 
services, and all others on the eligible list shall be entitled to fill a 
vacancy, in the order of their appointment. Such action of the couneil 
shall not be subject to review by any court. 

In no event shall there by [be] any officers or members placed on the 
eligible list, except in case of temporary reduction of the police force, 
when the number already on the eligible list shall equal in number twenty 
per cent of the active list. 

Amd. Sec. 5, Ch. 119, L, 1923. 
Cited in Sweeney v. City of Butte, 64 Mont. 230, 243, 208 Pac. 943. 


5106. Qualifications of police officers. The members of a police de- 
partment of any city, at the time of their appointment under this act, 
shall not be less than twenty-one years of age nor more than forty years 
of age, but this restriction shall not. apply to any member of any present 
police department, provided, however, that any city council shall have 
the power by ordinances duly passed and approved to retire any police 
officer on half pay, who shall have arrived at the age of sixty-five years, 
or who shall have served continuously as a police officer for a period 
of not less than twenty-five years, or who shall have become incapacitated 
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Be perform the duties of his office by reason of injury or accident sus- 
tained while actually engaged in the performance of his duties as an 
officer. 

In every ease a police officer must be a citizen of the United States 
and have been a resident of the city or town in which he is appointed 
at least two years prior to such appointment, such qualifications also to 
apply to every officer on the eligible list, at the time he shall be trans- 
ferred to the active list. 

Every police officer must be able to speak and write understandingly 
the English language. 


Amd. Sec. 6, Ch. 119, L. 1923. 


CHAPTER 50. 
FIRE DEPARTMENT—FIREMEN’S DISABILITY FUND. 


5109. Council may establish fire department. 


Cited as section 3326, Revised Codes, For text treatment of this subject see 
in State v. Dryburgh, 62 Mont. 36, 43, vol. 18 Cal. Jur. 993. 
203 Pac. 508. 


5111. Powers of mayor to suspend firemen. 


While in cities of the first class oper- visions of this section, the chief of the 
ating under the commission form of gov- department may be removed at any time 
ernment, authorized by sections 5366- by a majority vote of the council. State 
5399, the members of the fire department v. Dryburgh, 62 Mont. 36, 203 Pac. 508. 
are protected in their tenure by the pro- 


5116.1. Levy for volunteer fire departments. For the purpose of 
supporting volunteer fire departments in any city or town which does not 
have a paid fire department, and for the purpose of purchasing the 
“necessary equipment therefor, the council in any city or town, may assess 
and levy, in addition to other levies permitted by law, a special tax not 
exceeding two (2) mills on each dollar of the assessed valuation of 
the taxable property of the city or town; and, provided, further, that 
the words ‘‘assessed valuation’’ as used in this section shall be the per- 
centage of the true and full valuation of the taxable property provided 
in section 2000 of the Revised Codes of Montana, 1921, and shall not be 
deemed to be the true and full valuation of such property. 


En. Sec. 1, Ch. 26, L. 1927. 


5117. Disability and pension fund. There shall be created and 
established in each incorporated city or town of the state of Montana 
where there is an organized fire department, recognized by city council, 
which said fire department has or shall hereafter form themselves into 
an association known as the fire department relief association of the 
Bity or town Of .....,....s-see-- es (name of the city or town) and 
incorporated under the laws of the state of Montana, a, fund to be 
known as ‘‘disability and pension fund’’ of the fire department relief 
association of the city or town of ..............0000e- (naming the city 
or town), said fund to be held by the treasurer of such association, as 

_ provided by law, and to be kept in a separate fund. No fire department 
relief association shall be organized and incorporated under the provi- 
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sions of this act, unless it is in an incorporated city or town of this 
state, and has a duly organized fire department, consisting of either 
paid, part-paid, or volunteer firemen, or any or all such firemen, which 
said fire department must have fire fighting equipment in serviceable 
condition, of the value of seven hundred fifty dollars ($750), or more, 
provided that the words ‘‘incorporated city or town’’ appearing in this 
act shall include any county seats whether incorporated or not. 


Amd, Sec. 1, Ch. 58, L. 1927. 


5118. Source of fund. The disability and pension fund of the fire 
department relief association of such city or town shall consist of such 
sums of money as may be derived from the levy of an annual tax for that 
purpose, levied by such city or town council as provided for by section 
5119 of the Revised Codes of the state of Montana, 1921, as amended 
herein, and donations to the said association from any source, in land, 
money, or other valuable gifts, and from money received from the state 
of Montana as provided by law. 

Any member of such relief association who shall receive any gift of 
money for his services other than the salary fixed by ordinance shall 
turn the same over to the eredit of the said disability and pension fund, 


Amd. Sec. 2, Ch. 58, L. 1927. 


5119. Tax levy for fund. For the purpose of maintaining said dis- 
ability and pension fund of such fire department relief association the 
city or town council may in the manner provided by law and at the 
time of the levy of the annual tax, levy a special tax of not to exceed 
one-tenth of one (1) mill on the dollar upon the assessed valuation of 
all taxable property within the limits of the said city or town, which 
said tax shall be collected as other taxes, and when so collected shall 
be paid into the disability and pension fund of the fire department relief 
association in said city or town. 


Amd. Sec. 3, Ch. 58, L. 1927. 


5120. Board of trustees. A board of trustees of such fire depart- 
ment relief association shall be created to consist of seven (7) members, 
to wit, the president of the fire department relief association, and the 
chief of the fire department, if an active member of the association, shall 
be ex-officio members thereof, and five members to be elected by the 
members of such association at the annual election of each year, to be 
held on or before the fifteenth day of April of each year. 


Amd. Sec. 4, Ch, 58, L. 1927. 


5121. Duties of trustees. The board of trustees of said fire depart- 
ment relief association shall audit the accounts of the said relief asso- 
ciation from time to time, at least once every six months, and report 
the condition thereof to the said association: 

The general management of the association shall be vested in a 
board of trustees. The board of trustees of such association when so 
directed by a majority vote of the members of such association, shall 
have the power to invest the funds or any part of the funds of the 
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association in such securities as are recommended by the state auditor 
and approved by state examiner. 
_ Amd. Sec. 5, Ch, 58, L. 1927. 


5122. Use of fire department disability fund. 
Rep. Sec. 18, Ch. 58, L. 1927. 


5123. Benefits, allowed for, how allowed, and how paid. Every fire 
department relief association may allow to its members benefits for the 
following causes, as provided by law. 

1. A service pension to a member who, by reason of service, has 
become entitled to a service pension. 

_ 2. To a member who has become maimed or disabled for life in line 
of duty. 

3. To a member who has suffered injury in line of duty. 

4. To a member who has contracted sickness in line of duty. 

5. Funeral expenses of a member. 

6. Pensions to the widow, orphan or orphans of a deceased member. 

All applications for relief shall be referred to the board of trustees. 
All claims shall be referred to the board of trustees for allowance or 
disallowance and claimant shall have the right to appeal to the asso- 
Ciation in the event his claim be disallowed. All claims shall be paid 
by warrant, duly authorized, drawn by the secretary, and countersigned 
by the president of the association, and on presentation thereof, the 
treasurer of the association shall pay the same out of the said pension 
and disability fund. 

_ Amd. Sec. 6, Ch. 58, L. 1927. 


5124. Embezzlement of funds. Any person who shall embezzle any 
of the money or other valuable thing belonging to the disability and 
pension fund of any fire department relief association, or who shall take 
part, in, or in any manner aid in any scheme or plan whereby said 

fund or association shall be defrauded out of any of the money in said 
fund, shall be guilty of a felony, and upon conviction thereof, shall be 
punished by imprisonment in the state prison for not less than one year 
or more than ten years. 

' Amd, Sec. 7, Ch. 58, L. 1927. 


5126. Reports of insurance companies. The commissioner of in- 
surance shall include in the blank form furnished to each fire insurance 
company for its annual statement, a list of all such incorporated cities 
or towns, and each company shall report therein the amount of premium 
received by it during the preceding year in each incorporated city or 
town. Before July 1st following said October 31st, mentioned in preced- 
ing section, the commissioner of insurance shall certify to the state 
‘auditor the name of each city or town which has an organized fire de- 
partment and fire department relief association which has complied 
with provisions of section 5117 of the Revised Codes of the state of 
‘Montana 1921 as amended, which has been so reported to him and 
the amount of premiums received in each such city or town in such 
year by each fire insurance company. 
% Amd, Sec, 8, Ch, 58, L. 1927, 
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5127. State auditor to pay cities and towns fifty per centum (50%) 
of licenses collected. At the end of the fiscal year the state auditor shall 
issue and deliver to the treasurer of every city his warrant for an amount 
equal to fifty per centum (50%) of the licenses collected by the state 
auditor under section 6112 of these codes in proportion to the premiums 
so paid and collected by the said fire insurance companies in such cities 
and towns to the total premiums paid and collected by fire insurance 
companies in the entire state and pay this amount to the credit of a 
special fund into the state treasury, which fund shall be known as the 
““disability and pension fund’’ of the fire department relief association, 
and for that purpose, there is hereby created a fund to be known as 
the ‘‘disability and pension fund’’ of the fire department relief associa- 
tion and the state treasurer is hereby directed and authorized to keep 
such an account of said fund. 


Amd. Sec. 9, Ch. 58, L. 1927. 


5128. State treasurer to pay warrants. The state treasurer is hereby 
authorized and directed, upon the presentation to him of said warrant 
of the state auditor, to pay to the treasurer of any such city or town, 
out of the fund known as the disability and pension fund of the fire de- 
partment relief association as by law designated, the amount of such 
warrant specified, which amount shall be paid by said city treasurer to 
said fire department relief association. 


Amd. Sec. 10, Ch. 58, L. 1927. 


5129. Fire department relief association. The confirmed members 
of the fire department or departments, together with the volunteer fire 
department or departments recognized by the city or town council in 
each incorporated city or town of this state are hereby authorized to 
form themselves into a local association, to be known ag the fire de- 
partment relief association of the city or town of .........ee.eeeeeees 
(naming the city or town), and when so formed, it shall inconp aia 
under the laws of this state. In the event of the formation of such 
fire department relief association, there shall be elected by a majority 
vote of the members thereof, the following officers, to wit: A president, 
a secretary, a treasurer, and three members to serve as members of 
the board of trustees, which said board of trustees shall consist of five 
members, of which the chief of the fire department, and the president 
of the fire department relief association shall be ex-officio members 
thereof. After the incorporation of any such fire department relief 
association, the said elective officers shall be elected annually on ye 
before the fifteenth day of April of each year. 


Amd. Sec. 11, Ch. 58, L. 1927. 


5130. Report of secretary and treasurer of fire departments relief 
association, examination of books and accounts. The secretary and treas- 
urer of every fire department relief association so formed shall annually 
prepare a detailed report of its receipts and expenditures for the pre- 
ceding year, showing to whom and for what purpose the money has 
been paid and expended, and file it with the association, and a duplicate 
with the state auditor. No money shall be paid to the treasurer of such 
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fire department relief association until such report is so filed. No one 
serving as a substitute or on probation, nor any fireman in the city 
having such association who is not a member thereof shall be deemed a 
‘member of the association within the meaning of this act. No treasurer 
of any such association shall enter upon his duties until he has given 
to the association a good and sufficient bond of not less than double 
the amount of all funds and securities in the hands of said treasurer 
for the faithful discharge of his duties according to law. The amount 
of such bond to be approved and paid for by such association. All of the 
fmancial books and accounts of such association with reference thereto 
shall be subject at all times to examination by the state examiner. 
And the state examiner is hereby authorized, empowered and required to 
make such an examination at least once in each year, or upon complaint 
being duly made to him that the money or any part thereof paid under 
the provisions of this act to the treasurer of such association has been 
or is being expended for any unauthorized purpose, and if such money 
upon examination is found to have been expended contrary to the 
authority given, he shall so report to the governor, upon whose direction 
to the state auditor no further warrants shall be issued to such fire de- 
‘partment relief association treasurer until the money so expended has 
been returned. 

Amd. Sec. 12, Ch. 58, L. 1927. 


5131. Duties of association and city treasurers. Whenever such fire 
‘department relief association is formed as provided by law and when 
‘the treasurer of such association has furnished the bond as provided 
_by law, such city treasurer shall pay to said fire department relief asso- 
Giation treasurer all money in the hands of the city treasurer to the 
‘eredit of said disability and pension fund taking the receipt of said 
treasurer and said city treasurer shall thereafter from time to time, as 
/moneys are received by him for the credit of said fund or association turn 
‘the same over to the treasurer of said relief association, taking proper 
receipts therefor. 

Amd. Sec. 13, Ch. 58, L. 1927. 


51382. Pensions to retired firemen. Every fire department relief 
association whenever certificate of incorporation or its by-laws so pro- 
vide may pay out of any money in the disability and pension fund a 
service pension in an amount not to exceed one-half of the monthly 

Salary last received by such pensioner as may be provided for, to each 
of its members who has heretofore retired, or may hereafter retire, and 
-has reached or shall hereafter reach the age of fifty (50) years, and 
‘who has done active duty for twenty (20) years or more as a member 
of a volunteer, paid or partly paid and partly volunteer fire department 
‘in the municipality where such association exists. Such pension may 
‘be decreased or increased within the amount specified, whenever the 
‘amount of funds on hand or the lack of funds render such action ad- 
‘visable or necessary. No such pension shall be paid to any person while 
he.remains a member of the fire department and any person receiving 
; pension shall not be entitled to other relief from such association. 
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In case of volunteer or call men the compensation shall not exceed the 
sum of seventy-five dollars ($75) per month. 
Amd. Sec. 14, Ch. 58, L. 1927. 


Validity of statute or ordinance providing for pensions for firemen, note, 37 
A. GL. BR. 1162. 


5133. Payment of service pension. Every fire department relief 
association now or hereafter organized in this state which is now incor- 


porated or which may hereinafter be incorporated may pay out of the | 


disability and pension fund, service pensions in such amounts and in 
such manner as its by-laws shall designate, under the provisions of this 
act, not exceeding, however, one-half of the sum last received as a 
monthly salary by such pensioned member monthly. Nothing herein con- 
tained shall be construed as permitting any member of a fire depart- 


ment relief association receiving benefits or allowances under the provi- | 


sions of this act, and, at the same time, for the same casualty, an 
allowance under the Montana Workmen’s Compensation Act. In ease of 
volunteer or call men such pension shall not exceed the sum of seventy-five 
dollars ($75) per month. 

Amd. Sec. 15, Ch. 58, L. 1927. 


5134. Pension to widows and orphans. Such fire department relief 
association may pay to the widow and orphans of deceased firemen in 


such sums and under such limitations and conditions as its by-laws shall | 


provide, and not contrary to the laws of this state, a pension not exceed- 


ing however, a sum equal to one-half of the monthly salary last received | 


by such deceased fireman, monthly to each pensioner or to any one 
family, with the right to increase or decrease the amount of such pension 


when on account of the amount of funds, or lack of funds on hand, or | 
for other good cause, such reduction or increase seems to the association © 


advisable or reasonable. In case of volunteer or call men the compensa- 


tion shall be the same as paid firemen and not to exceed the sum of 


seventy-five dollars ($75) per month. 
Amd. Sec. 16, Ch. 58, L. 1927. 


5135. Use of disability and pension fund of fire department relief ! 
association. Said fund shall not be used for any other purpose whatso- 


. ever, other than for the payment of the following: 


1. A service pension to a member who, by reason of service, has be. 


come entitled to a service pension. 

2. A pension to a member who has become maimed or disabled in 
line of duty. 

3. A benefit or allowance to a member who has suffered injury a 
line of duty. 

4. A benefit or allowance to a member who has contracted sickness 
in line of duty. 

5. To defray the funeral expenses of a member, in an amount not 
to exceed however the sum of two hundred fifty dollars ($250). oF 

6. Payment of a pension to the widow, orphan or orphans of a 
ceased member. 
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7. All claims shall be paid by warrant duly authorized, drawn by 
the secretary, and countersigned by the president of the association and 
on presentation thereof, the treasurer shall pay the same out of the 
said disability and pension fund. 

' Amd. Sec. 17, Ch. 58, L. 1927. 


5135.1. Effect of decision holding any part of act unconstitutional. 
If any section, sentence, clause, paragraph, or phrase of this act is 
for any reason held to be unconstitutional or void, such decision shall 
not affect the validity of the remaining portions of this act, so long as 
sufficient remains of the act to render the same operative and reason- 
ably effective for carrying out the main purpose and intention of the 
legislature in enacting the same, as such purpose and intention may be 
disclosed by the act. 

Amd. Sec. 18, Ch. 58, L. 1927, 


5138. Hours of work of members of fire department in cities of first 
‘and second class. No fireman, or member or employee of the fire depart- 
ment of cities of the first and second class, shall be required to be on 
continuous duty to exceed fourteen (14) hours of each twenty-four (24) 
hour day, save and except the chief of such department, who shall be 
subject to call at any time; provided, that the chief of any department, 
or a captain thereof, may in his discretion, in cases of necessity, recall 
to service any member or employee of the fire department then off duty 
who shall be needed by such department at the time called; (provided, 
‘however, that each and every salaried fireman shall be allowed one day 
‘off duty in each eight-day (8) period after the taking effect hereof, 
without loss of compensation). 

Amd, Sec. 1, Ch. 135, L. 1927. 


CHAPTER 51. 
FIRE PROTECTION IN UNINCORPORATED TOWNS. 


5143. Fire companies—How organized. 


Cited as section 2076, Revised Codes, in State v. Board of County Commrs., 62 
‘Mont. 69, 71, 202 Pac. 1108. 


5148. Fire protection—Establishment of fire districts. 


Where a board of county commis- cretion, properly rescind its action, no 
‘sioners in its discretionary power had by one in the meantime having taken any 
resolution established fire limits in an action to his prejudice in reliance upon 
‘unincorporated town under this section, the resolution first passed. State ex rel. 
‘and directed the levy of a special tax Peninsula Security Co.v. Board of County 
-as therein provided, it could, in its dis- Commrs., 62 Mont. 69, 202 Pac. 1108. 


" 6148A. Establishment of fire limits within unincorporated towns. 


The board of county commissioners whenever a petition signed by two- 
thirds of the property owners of an unincorporated town is filed with 
them, are authorized, for the purpose of guarding against fire, to estab- 
lish fire limits within the town and to prescribe rules and regulations 
for the construction and maintenance of fire-proof buildings within such 
‘limits. 

En. Sec. 1, Ch. 148, L. 1925. 
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5149. Directors of fire districts—Issuance bonds. Whenever the 
board of county commissioners shall have established a fire district in 
any unincorporated town or village, said board of county commissioners 
shall be and is hereby constituted ex officio a board of directors of such 
fire district. The board of directors of any duly established fire district 
in unincorporated towns or villages within this state shall, whenever a 
majority of the directors so decide, submit to the electors of the district 
the question of whether the board shall be authorized to issue bonds 
to a certain amount, not to exceed three per cent of the per centum of 
the assessed value of the taxable property in such district, and bearing 
a rate of interest not exceeding six per cent, for the purpose of pur- 
chasing fire equipment, necessary lands, erecting buildings for fire pur- 
poses, acquiring a water supply, purchasing or otherwise acquiring or 
constructing a water system and establishing pipe-lines. No such bonds 
shall be issued unless a majority of all the votes cast at any such election 
shall be cast in favor of such issue. Such bonds may be either amortiza- 
tion or serial bonds, but shall not extend over a longer term than ten 
years. 


Amd. Sec. 1, Ch. 130, L. 1925, 


5150. Conduct of election—Voting—Bonds. The time fixed for hold- 
ing such election must be at least thirty days after the date of the 
order calling such election. Notice of such election must be given by 
the board of directors by posting notices thereof, at least ten days 
before the day of election, in three public places within such district, 
one of which must be at the polling place. The board of directors must 
designate a polling place within such district and name three persons 
residing therein, and who are qualified to vote at such election, as 
judges and clerks of such election, and a copy of the order fixing the 
day of election must be delivered to the county clerk and recorder of 
the county in which such district is located immediately after the same 
is made. Upon receipt of the copy of such order the county clerk 
and recorder must, at least twenty days before the day fixed for holding 
-such election, cause a notice to be posted in at least three public places 
in such fire district, stating that the register of voters for the precinet 
in which such district is located will be closed on a day to be specified 
therein, and which must be the tenth day before the day for holding 
such election, and on the day specified therein the register of voters for 
such precinct must be closed and remain closed until after the holding 
of such election. The county clerk and recorder shall, immediately 
after the closing of registration for such precinct, make a copy of the 
register of voters for such precinct and deliver the same to the county 
treasurer who shall compare the same with the assessment-books for the 
last assessment for state and county taxes, and note after the name of 
each person contained in such register whether such person ’s name ap- 
pears on such assessment-books, and make out and sign a certificate 
giving the names of all such persons whose names do appear on such 
assessment-books and attach the same to such register, and the treasurer 
must then return such register to the county clerk and recorder who 
must deliver the same to the persons named as judges, and clerks of 
such election. At such election no person whose name does not appear 
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in such treasurer’s certificate as a taxpayer whose name appears on the 
last assessment-books shall be permitted to vote, and no person whose 
name does so appear in such certificate shall be permitted to vote unless 
he shall reside-within the limits of the fire district, and every person 
offering to vote-at such election, and otherwise qualified to do so, must 
stating that he actually resides sith the limits of such fire district, ane 
all such affidavits shall be preserved and delivered to the board of 
directors of the district at the same time the returns are delivered to 
such board. The polls for such election shall be opened at 1 o’clock in 
the afternoon and remain open until 6 o’clock in the afternoon. The 
judges and clerks shall count the votes cast at such election and shall 
make a return thereof to the directors of district, who shall canvass and 
declare the result of such election. The board of directors shall cause 
the affidavits herein provided for and the ballots to be prepared for 
such election in a number equal to the total number of registered electors 
in the precinct in which the district is located, which ballots shall be 
substantially in the following form: 


‘‘Shall bonds be issued and sold to the amount of .............000.- 
dollars and bearing not to exceed six per cent interest per annum and 
for a period not exceeding ........., years for the purpose of (state 
purpose).’’ 


Ll Bonds—Yes. 
[i Bonds—No. 


The elector shall prepare his ballot by making an X in the square 
before the proposition for which he desires to vote. If a majority of 
the votes cast at such election is in favor of issuing bonds the board 
of directors shall issue such bonds; such bonds shall be issued in sub- 
stantially the same manner and form as bonds of school districts of the 
third class, shall bear the signature of the chairman of the board of 
‘directors, and of the county recorder, as ex-officio secretary of the fire 
‘district; if coupons are attached to the bonds they shall also be signed 
by such chairman and secretary, provided that a lithographic, printed 
or engraved facsimile signature of the president and secretary may be 
affixed to the coupons if so recited in the bonds, and the seal of the 
fire district shall be affixed to each bond. Each bond shall be registered 
in the office of the county treasurer in a book provided for that purpose, 
which shall show the number and amount of each bond and the person 
to whom the same is issued or sold; and the said bonds shall be sold 
by the board of directors as hereinafter provided. 


Amd. Sec. 1, Ch. 130, L. 1925. 


CHAPTER 52. 
PUBLIC PARKS AND PLAYGROUNDS. 

5159. Public parks and grounds—Additional indebtedness of muni- 
‘Cipalities to provide. A city or town council, or commission, in addition 
to the power it now has under the law, has and is hereby granted and 
‘given the further power to contract an ‘indebtedness on behalf of a city 
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or town, upon the credit thereof, by borrowing money or issuing bonds — 
for the purpose of purchasing and improving lands for public parks 
and grounds; provided, that the total amount of indebtedness authorized 
to be contracted in any form, including the then existing indebtedness, 
must not at any time exceed three per centum of the per centum of 
the total assessed valuation of the taxable property of the city or town, 
as ascertained by the last assessment for state and county taxes; and 
provided, further, that no money must be borrowed on bonds issued for 
the purchase of lands and improving same for public parks and grounds 
until the proposition has been submitted to the vote of the taxpayers 
of the city or town affected thereby, and a majority vote cast in favor 
thereof. 

Amd. Sec. 1, Ch. 114, L. 1923. legislature may invest power to levy such 
taxes in local authorities, note, 46 A. L, BR, 

Taxation for public parks as within 707. 
constitutional provisions prohibiting legis- For text treatment of this subject see 


lature from imposing taxes for city, county vol. 20 Cal. Jur. 460. 
or corporate purposes or providing that 


CHAPTER 534. 
DISPOSAL OF IMPOUNDED ANIMALS, 


5176. Contents of notice. Said notice shall be in writing and shall 
give the number, description, marks and brands of such stock when 
impounded, seized, restrained or held, with the reasons therefor, to- 
gether with the amount of charges, if any, which shall be reasonable, 
and in no case exceed the actual cost of holding, and costs in event 
of sale, and what disposition will be made of said stock if such charges 
are not paid, and when and where such disposition shall be made. 


Amd. Sec. 1, Ch. 69, L. 1927. 


CHAPTER 55. 
TAXATION AND LICENSES. 


5194. Amount of tax for municipal purposes—Distribution of funds— 
Levy for park purposes. The amount of taxes to be assessed and levied 
for general municipal or administrative purposes in cities of the first 
class with a population of thirty-five thousand or over must not exceed 
one and two-tenths per centum of the assessed value of the taxable 
property in all such cities of the first class, and all other cities and 
towns must not exceed one and one-half per centum on the per centum 
of the assessed value of the taxable property of the city or town; and 
the council in each city or town may distribute the money collected 
into such funds as are prescribed by ordinance; provided, that for the 
purpose of maintaining public parks, the council in any city or town may 
assess and levy, in addition to the said levy for general municipal or 
administrative purposes, not exceeding two mills on the dollar on the 
per centum of the assessed value of the taxable property of the city or 
town. 


Amd. Sec. 1, Ch. 156, L. 1923; Amd. Sec. tween them, this section is controlled by 


1, Ch. 175, L. 1925, sections 1999, 2000, which fix the taxable 
To the extent of any repugnancy be- value of property and prescribe the stand- 
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a 


ard for,.computing taxes on real prop- 
erty and therefore a tax in excess of 
ten mills on the dollar of taxable value 
was invalid. Wibaux Improvement Co. 


_y. Breitenfeldt, 67 Mont. 206, 215 Pac. 


222. 
Cited in First Nat. Bank of Glendive 
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v. Sorenson, 65 Mont. 1, 5, 6, 210 Pae. 
900. 


Obligation for local improvements as 
within municipal debt limit, note, 33 
AM Ine. 1416. 

For text treatment of this subject see 
vol. 18 Cal. Jur. 879. 


5195. Cities and towns may raise money by taxation in excess of 


levy now permitted, how. 


Cited in Wibaux Improvement Co. v. Breitenfeldt, 67 Mont. 206, 208, 215 Pac. 222. 


5200. Special taxes and assessments, 


Under this section a city had the power 
to levy special taxes for the purpose of 
paying interest on bonded indebtedness 


of a class other than the first class was 
limited to a ten mill levy for all purposes 
by section 5194, has no merit. First Nat. 


and creating a sinking fund, and the con- 


Bank of Glendive v. Sorenson, 65 Mont. 
tention that the taxing power of a city 


1, 210 Pae. 900. 


5201. Taxes in cities which have exceeded the constitutional limit 
of indebtedness. All taxes heretofore levied and collected, or to be 
collected for municipal and administrative purposes by any city or town, 
the indebtedness of which equals or exceeds the limit provided in section 
6, article XIII of the constitution, may be used in payment of current 
expenses during the fiscal year for which said taxes were levied, the 
same as though a special levy had been made for each of said purposes. 
And the council of any such city or town is hereby authorized to desig- 
nate the amount of said general levy applicable to each of said purposes, 
and the amount so designated shall constitute a special fund for the 
special purpose of paying the expenses incurred for such purpose, and 
such expenses shall be payable out of such fund and not otherwise; pro- 
vided, that the aggregate of all taxes authorized for general municipal 
and administrative purposes shall not exceed one and one-half per cent 
annually upon the per centum of the assessed value of all taxable prop- 


erty in such city or town. 
Amd. Sec. 2, Ch. 175, L. 1925, 


5203. Annual tax—Equalization and collection. 


By the general repealing clause found 
in chapter 96, L. 1923, both this section 
and subdivision 2 of section 5039, giving 
authority to cities to levy and collect 
taxes, as well as the ordinances enacted 
in pursuance thereof, were repealed. 


Thomas v. City of Missoula et al., 70 
Mont. 478, 226 Pac. 213. 

Cited as section 3346, Revised Codes, 
in First Nat. Bank of Glendive v. Soren- 
son, 65 Mont. 1, 6, 210 Pac. 900. 


5214. Collection of taxes—Delinquent taxes. 


- Under this section, the county treasurer 
must collect taxes for a city or town 
which has not by ordinance placed the 
duty of collection upon its own treasurer, 
no provision, however, being made as to 
when the money so collected must be 
‘turned over to the city or town treasurer. 
Held, that the county treasurer must 


_ within a reasonable time after collection 


a 


compute the amount due the city or town 
and pay it over to the proper custodian, 


Mont. Code Supp.—37 


= 


and that the lapse of one month after 
collection of the bulk of the city or town 
taxes is not a reasonable time within 
which to perform that duty. State ex 
rel. City of Cut Bank v. McNamer, 62 
Mont. 490, 205 Pac. 951. 

The county treasurer who collects taxes 
for a city and which constitute city and 
not county funds is without authority to 
prorate such funds among banks desig- 
nated by the board of county commis- 
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PouitTicAL CODE. 


Cited in State v. McGraw, a3 Mont. 


sioners as depositaries for county moneys. 
152, 156, 240 Pac. 812. 


State v. McNamer, 62 Mont. 490, 205 
Pae. 951. 


5215. Duties of city treasurer. 
Cited in Gagnon v. City of Butte, 75 Mont. 279, 287, 243 Pac. 1085. 


5215.1. Certification delinquent special improvement taxes to treas- 
urer. Whenever, in a city or town whose treasurer collects its own 
taxes or special assessments, or both thereof, any such taxes or assess- 
ments shall become delinquent, no tax sale shall be held by such eity or 
town treasurer therefor, but such city or town treasurer must, within 
ten (10) days after the date the same become delinquent, certify all 
such delinquent taxes and assessments to the county treasurer of the 
county in which the city or town is situated. Such certificate shall con- 
tain the description of each lot or parcel of land on which any tax or 
assessment has become delinquent, the name and address of the person to 
whom assessed, the date when the same became delinquent, the amount 
of the delinquent tax or assessment, the penalty to be added thereto, 
and the total amount of such delinquent tax or assessment with penalty 
added. If any special assessment is payable in installments and any in- 
stallment thereof becomes delinquent, the amount of such delinquent 
installment shall be included in such certificate, provided, however, that 
if the city or town council, by the adoption of an appropriate resolution 
shall declare the whole of the assessment remaining unpaid to be de- 
linguent, as provided in section 5251 Revised Codes of Montana, 1921, 
then the whole of the assessment remaining unpaid shall be included in 
such certificate. 

Upon receipt of such certificate the county treasurer shall enter such 
delinquent taxes and assessments in the delinquent tax list of the county, 
and the county treasurer in selling property for delinquent taxes must 
include all such city and town delinquent taxes and assessments, there 
being but one sale for each piece of property, such sale to cover the 
aggregate of such city or town, county and state taxes and special 
assessments, with the penalties, interest and costs provided by law. 

En. Sec. 1, Ch. 148, L. 1927. 


5216. Annual tax levy. The council must on or before the second 
Monday of August of each year, by resolution, determine the amount of 
the city or town taxes for all purposes, to be levied and assessed on the 
taxable property in the city or town, for the current fiscal year and 
the city or town clerk must at once certify to the county clerk a copy 
of such resolution and the county treasurer must collect said taxes as in 
this chapter provided: Provided, that in cities where the council has 
provided by ordinance for the collection of such taxes by the city 
treasurer, the city clerk must certify a copy of such resolution to said 
city treasurer. 


Amd. Sec. 1, Ch. 49, L. 1925. determining the amount and levying the 


The words “levy” and “assess” as used 
in sections of the codes authorizing cities 
to levy and assess taxes are used inter- 
changeably and not in a narrow or tech- 
nical sense, both referring to the act of 


rate of taxation—the doing of all those 
acts required for the imposition of a tax 
to be paid by the property owners. First 
Nat. Bank of Glendive v. Sorenson, 65° 
Mont. 1, 210 Pace. 900. ? 
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5217. Fiscal year. The fiscal year of cities and towns commences 
on the first day of July of each year, and ends on the last day of June 
of each year. 


Amd. Sec. 1, Ch. 25, L. 1927. 


5218. Annual appropriation ordinance. The council must, during 

the month of July in each fiscal year, pass an ordinance to be known as the 
Secnualiappropriation' for the Moyo. Bey Oe aek Mere, Be. Pe ta 
for the fiscal year beginning July 1, 19....,’’ in which ordinance there 
must be appropriated enough money to defray the expenses or liabilities 
of the city or town for such fiscal year, and there must be specified 
therein the amount appropriated for each separate object or fund, and 


the salary or compensation to be paid to each officer of the city or 


- town. 
_ Amd. Sec. 2, Ch. 25, L. 1927, 


5224. License tax may be levied. 


For discussion of authority of cities 
, to impose license tax under the police 
_ power, reasonableness of license schedules, 


ete., see City of Bozenman v. Nelson, 73 
Mont. 147, 237 Pac. 528. 


CHAPTER 56. 


SPECIAL IMPROVEMENT DISTRICTS—LIGHTING DISTRICTS—STREET 
SPRINKLING. 


5226. Special improvement districts—Placing wires underground. 
Cited in Ricker et al. v. City of Helena et al., 68 Mont. 350, 358, 218 Pac. 1049. 


5227. Resolution of intention—Notice—Materials. 


Under this section a city has the power 
| to fix the boundary of a special improve- 
'ment district at any distance from the 
front line of a street and is not required 
'to include the whole platted area of each 
‘lot. Ricker et al. v. City of Helena et al., 
' 68 Mont. 350, 218 Pac. 1049. 

In an action to set aside the proceed- 
'ings of a city council had in the ereation 
‘of a special street improvement district 
sand to enjoin the carrying out of a pav- 
“ing contract entered into, on the grounds 
that the city had joined in one district 
“property abutting on several streets, that 
the character of work to be done on one 
‘street was different from that to be done 
on others, and that property on several 
‘Streets would not be benefited by the 
‘paving on another, proceedings reviewed 
and held, in view of the power lodged 
‘in the city council by this section to in- 
elude in one district and in one contract 
any number of streets, any kind of work, 

2te., that the council did not abuse its 
diseretion. Ricker et al. v. City of 

delena et al., 68 Mont. 350, 218 Pac. 1049. 

_ Under a_ resolution of intention to 
vreate a special improvement district for 
whe purpose of paving streets, with the 
ecessary excavations, cutting, filling, etc., 


and “incidental work,” defendant city 
was properly enjoined from entering into 
a contract the provisions of which de- 
parted substantially from the purposes 
set forth in the resolution, in that they 
included reduction in the street. widths 
and the construction of new parking, 
curbing and storm sewers, each of which 
constitutes a distinct city improvement 
under this section, and none of which 
was therefore subject to inclusion under 
the term “incidental work.” Evans et al. 
v. City of Helena et al., 60 Mont. 577, 
199 Pace. 445, 

In its resolution of intention to create 
a special improvement district, the city 
council must describe the character and 
nature of the contemplated improvements 
with sufficient particularity to advise 
the taxpayer affected, and the improve- 
ments to be made must correspond sub- 
stantially with those set forth in the 
resolution and no material change or de- 
parture therefrom can be made. Evans 
et al. v. City of Helena et al., 60 Mont. 
577, 199 Pace. 445. 

A resolution of intention to create a 
special improvement district the title 
of which stated that it was a “resolution 
of intention,” ete., the body of which 
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substantially contained the recitals. re- 
quired by statute and advised the tax- 
payers of the time and place where their 
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et al. v. City of Glendive, 60 Mont. 1, 


197. Pac. 1003. 
- Cited in Almas v. City of Havre, 70 


objections to its creation would be heard, Mont. 33, 35, 223 Pac. 896. 
was sufficient as against the objection 
that in it the city council had not de- 


clared its intention to create it. Aiken vol. 


For text treatment of this subject see 
19 Cal. Jur. 233. 


_. 5228. Charges of cost of improvement upon extended district not 
fronting on street improved. Whenever the contemplated work or im- 
provement, in the opinion of the city council, is of more than local or 
ordinary public benefit, or whenever, according to estimates furnished 
by the city engineer, the total estimated costs and expenses thereof 
‘would exceed one-half the total assessed value of the lots and lands 
assessed, if assessed upon the lots or lands fronting upon said proposed 
work or improvement, according, to the valuation fixed by the last assess- 
ment-roll whereon it was assessed for taxes for municipal purposes, the 
city council may make the expense of such work or improvement charge- 
able upon an extended district, and which may include other lots not 
fronting on the improvement, and which the said city council shall, 
in its resolution of intention, declare to be the district benefited by said 
work or improvements, and to be assessed to pay the costs and expenses 
thereof; provided such extended district shall not include any property - 
situate more than one thousand (1,000) feet from the contemplated work 
or proposed improvement. 


Amd. Sec. 1, Ch. 135, L. 1923. 


In an action to recover improvement 
taxes paid under protest, this section not 
so providing, a resolution of intention to 
ereate an extended improvement district 
including lots not fronting on the im- 
provement, for the purpose of installing 
water-mains and fire protection apparatus, 


need not recite that the contemplated 
work was of more than local or ordinary 
public benefit, the adoption of the resolu | 
tion being a sufficient finding that in | 
the opinion of the city council the pro- | 
posed improvement was of that character. 
Almas v. City of Havre, 70 Mont. 33, 223 | 
Pac. 86, | 


5229. Protests against proposed work. At any time within fifteen 
days after the date of the first publication of the notice of the passage | 
of the resolution of intention, any owner of property liable to be assessed | 
for said work may make written protest against the proposed work, | 
or against the extent or creation of the district to be assessed, or both. | 
Such protest must be in writing, and be delivered to the Aa clerk of | 
the city council, who shall indorse thereon the date of its receipt by 
him. At the next regular meeting of the city council after the expira- 
tion of the time within which said protest may be so made, the city 
council shall proceed to hear and pass upon all protests so made, and’ 
its decision shall be final and conclusive; provided, however, that when! 
the protest is against the proposed work, and the cost thereof is to be 
assessed upon the property fronting thereon, and the city council finds’ 
that such protest is made by the owners of forty per cent of the property| 
fronting on the proposed work, or when the protest is against the pro-' 
posed work, and the cost thereof is to be assessed upon the property 
within an extended district, and the city council finds that such protest’ 
is made by the owners of more than forty per cent of the area of the 
property to be assessed for said improvements, no further proceedings’ 
shall be taken for a period of six months from. the date when said 
protest was received by the said clerk of the city council; except in case 
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the improvements are the construction of sanitary sewers, when the said 
protest may be overruled by an affirmative vote of a majority of the 
members of the city council; unless such protest is made by the owners 
of more than sixty per cent of the property affected as herein provided, 
in which event the protest must be sustained as to the construction 
of such sanitary sewers. 

_ In determining whether or not sufficient protests have been filed 
on a proposed district to prevent further proceedings therein, property 
owned by a county, city, or town shall be considered the same as other 
property in the district. The city council may adjourn said hearing 
from time to time. 


“Amd, Sec. 2, Ch. 135, L. 1923. 


‘In determining whether forty per cent 


of the owners of property affected by a 
proposed special improvement have filed 
protests against it, the city or town 
council is authorized by this section, as 
amended by chapter 135, L. 1923, to take 
into consideration property owned by it 


and included in the district, such property 
being subject to assessment therefor the 
same as privately owned — property. 
Ricker et al. v. City..of, Helena, .et,. al., 
68 Mont. 350, 218 Pac. 1049. 


For text treatment of this subject see 
vol, 19 Cal. Jur. 251. 


5230. Jurisdiction to order proposed improvements. 
Cited in Almas v. City of Havre, 70 Mont. 33, 36, 223 Pac. 896. 


5238. Methods for payment of improvements. To defray the cost 
of the making of any of the improvements provided for in this act, 
the city council shall adopt one of the two following methods of assess- 
ment: 

(a) The city council shall assess the entire cost of such improve- 
‘ments against the entire district, each lot or parcel of land within such 
‘district to be assessed for that part of the whole cost which its area 
bears to the area of the entire district, exclusive of streets, avenues, 
‘alleys, and public places; provided, however, that the city council, in its 
‘discretion, shall have the power to pay iH whole or any part of the 
‘eost of any street, avenue, or alley mtersections out of any funds in its 
‘hands, available for that purpose, or to include the whole or any part 
‘of such costs within the amount of the assessment to be paid by the 
“property in the district. In order to apportion the cost of any of the 
‘improvements herein provided for between the corner lot and the inside 
lots of any block, the council may, in the resolution creating any im- 
‘provement district, provide that whenever any of the improvements 
herein provided for shall be along any side street, or bordering or abut- 
ting upon the side of any corner lot of any block, that the amount of 
‘the assessment against the property in such district, to defray the cost 
of such improvements, shall be so assessed that each square foot of the 
land, embraced within any such corner lot, shall bear double the amount 
of the cost of such improvement, that a square foot of any imside lot 
shall bear. 

» (b) The city council shall assess the cost of such imibreseimeniie 
against the entire district, each lot or parcel of land within such district, 
bordering or abutting upon street or streets whereon or wherein the im- 
‘provement has been made, in proportion to the lineal feet abutting or 
bordering the same; provided, however, that this method of assessment 
‘shall not apply to assessments in improvement districts created under 
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the provisions of section 5228 of this code; and provided, further, that 
the city council, in its discretion, shall have the power to pay the whole 
or any part of the cost of any street, avenue, or alley intersections out 
of any funds in its hands, available for that purpose, or to include 
the whole or any part of such costs within the amount of the assessment 
to be paid by the property in the district. 

Whenever any portion of the surface of a paved stréet is ocoupinil 
or used for railway or street railway purposes, it shall be and continue 
to be the duty of the owner or operator of such railway or street rail- 
way to fully repair any injury or damage to such pavement caused by 
such railway or street railway either in the operation of its cars or in 
the laying or repair of its tracks, and in case of a failure or refusal 
of such owner or operator so to repair such pavement within a reasonable 
time after notice by the city council, the city council is authorized and 
empowered to cause such repairs to be made and to assess the cost 
thereof to such owner or operator and to enforce collection thereof as. 
in the case of taxes. 

Whenever any lot, piece or parcel of land belonging to the United 
States, or mandatory of the government, shall front upon the proposed 
work or improvement, or be included within the district declared by the 
city council in its resolution of intention to be the district to be assessed 
to pay the costs and expenses thereof, said council shall, in the resolu- 
tion of intention, declare that said lots, pieces or parcels of land, or 
any of them, shall be omitted from the assessment thereafter to be made 
to cover the costs and expenses of said work or improvement, and the 
cost. of said work or improvement in front of said lots, pieces or parcels 
of land shall be paid by the city from its general fund. 

It shall be lawful for the owner or owners of lots or land fronting 
upon any street, the width and grade of which shall have been estab- 
lished by the city council, to perform, at his or their own expense (after 
obtaining permission from the council so to do, but before said council 
has passed its resolution of intention to order grading exclusive of 
this), any grading upon said street, to its full width, or to the center 
line thereof and to its grade as then established, and thereupon to pro- 
cure, at his or their own expense, a certificate from the city engineer, 
setting forth the number of cubie yards of cutting and filling made by 
him or them in such grading, and proportions performed by each owner, 
and that the same is done to established width and grade of said street, 
or to the center line thereof, and thereafter to file said certificate with 
the city engineer, which certificate the engineer shall record in a book 
kept for that purpose in his office, properly indexed. Whenever there- 
after the city council orders the grading of said street, or any portion 
thereof, on which any grading certified as aforesaid has been done, the | 
bids and contracts must express the price by the cubie yard for cutting 
and filling in grading; and the said owner or owners and his or their 
successors in interest shall be entitled to credit, on the assessment upon — 
his or their lots and lands fronting on said street for the grading thereof, 
to the amount of the cubic yards of cutting and filling set forth in his | 
or their certificate, at the prices named in the contract for said cutting © 
and filling; or, if the grade meanwhile has been duly altered, only for 
so much of said certified work as would be required for grading to the 
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altered grade; provided, however, that such owner or owners shall not 
be entitled to such eredit as may be in excess of the assessments for 
grading upon the lots and lands owned by him or them, and proportion- 
ately assessed for the whole of said grading; and the city clerk shall 
include in the assessment for the whole of said grading upon the same 
grade the number of cubic yards of cutting and filling set forth in any 
and all certificates so recorded in his office, or for the whole of said 
grading to the duly altered grade so much of said certified work as 
would be required for grading thereto, and shall enter corresponding 
credits, deducting the same as payments upon the amounts assessed against 
the lots and land owned respectively, by said certified owners and their 
successors in interest; provided, however, that he shall not so include 
any grading quantities or credit any sums in excess of the propor- 
tionate assessments for the whole of the grading which are made upon 
any lots and lands fronting upon said street, and belonging to any 
such certified owners or their successors in interest. Whenever any 
owner or owners of any lots and lands fronting on any street shall have 
heretofore done, or shall hereafter do any work (excepting grading) on 
such street, in front of any block, at his or their own expense, and the 
city council shall subsequently order any work to be done of the same 
class in front of the same block, said work so done at the expense of 
such owner or owners shall be excepted from the order ordering work to 
be done; provided, that the work so done at the expense of such owner 
or owners shall be upon the official grade, and in condition satisfactory 
to the city engineer at the time said order is passed. 

Amd, Sec. 1, Ch. 163, L. 1925. 

_ For text treatment of this subject see vol. 19 Cal. Jur. 290. 


5238.1. Inclusion unplatted lands in special improvement district. 
That whenever any unplatted, undedicated or unsurveyed lot, piece or 
parcel of land that separates one platted part of the city from another 
platted part of said city, lying wholly within the boundaries of any 
city or town, except land owned by the United States, shall abut or border 
upon any special improvement district, or be included within the bound- 
aries of any special improvement district of such city or town, the 
council of such city or town may cause the same to be included within and 
made a part of such special improvement district, in the same manner as 
Other property within such special improvement district and may assess 
the same for its proportionate share of the cost of making or maintaining 
such improvements in the same manner as other property within such 

special improvement district. 
"En. Sec. 1, Ch. 16, L. 1923. 


5239. Sewer systems. 


A “trunk” sewer, i. e., one which re- must be provided for, under this section 
Ceives the discharge from district sewers, either from the general or sewer fund or 
is a public sewer within the meaning of by the sale of bonds, and may not be 

this section. Rush v. Grandy et al. 66 assessed on the basis of area under the 
' Mont. 222, 213 Pac. 242. special improvement district plan pro- 
The cost of constructing a public sewer, vided by section 5238. Rush v. Grandy 
/as distinguished from a district sewer, et al., 66 Mont, 222, 213 Pac. 242. 
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5240. Assessment to pay cost of improvements. 


Throughout the special improvement 
district statute, exactions for special im- 
provements are referred to as taxes (sec- 
tions 5240, 5244, 5245, 5247, 5248, 5251, 
5253, 5266, 5267, 5276), thus indicating 


a legislative intent to include under the 
term ‘taxes” special improvement taxes 
as well as general and ad valorem taxes. 
Thomas y. City of Missoula et al, 70 
Mont. 478, 226 Pac. 213. 


5249. Form of bonds and warrants. 


Under the rule that the law which 
subsists at the time a contract is entered 
into forms a part of the contract and 
measures the extent of the obligation in- 
curred, held that where a city incurred 
no primary liability for the payment of 
special improvements at the time they 
were made and bonds issued therefor 
(in 1907) under the then special improve- 
ment statute by which the bondholder 
was required to look to the assessments 
made for their payment, its liability in 
that respect was unaffected by any 
change made in the law by the enactment 
of chapter 89, L. 1913, even though the 


street improvement in 1910 under sections 
3367-3429, Revised Codes of 1907, pro-— 
viding inter alia that the holder or owner 
of bonds issued under the act should not 
have any claim against the city except 
from the special assessments made for 
the improvement, the bonds themselves 
providing that they were payable out of 
the particular improvement district fund, 
and not otherwise, cannot hold the city 
liable for their payment for the failure 
of its treasurer to make collections from 
delinquent property owners. Gagnon vy. 
City of Butte, 75 Mont. 279, 243 Pac. 
1085. 


Cited as section 25, L. 1915, page 340, in 
Evans et al. v. City of Helena et al, 
60 Mont. 577, 592, 199 Pac. 445. 


bonds did not mature until 1920. Gag- 
non y. City of Butte, 75 Mont. 279, 243 
Pac. 1085. 

A holder of bonds issued for a special 


5250. Payment under contracts. The city or town council may 
provide for making payments for improvements in any special improve- 
ment district in one of the two following methods: 

1. The council may provide in the contract for the making of the 
improvements that such contract shall be payable in bonds. or warrants 
issued under the provisions hereof, and that such bonds or warrants 
shall be delivered to the contractor, or contractors, either in installments — 
as the work progresses, or upon the entire completion thereof; provided, 
however, that no bonds or warrants must be delivered to the contractor 
or contractors in excess of the amount of work actually done at the 
time of delivery, nor shall the total amount issued be in excess of the 
total cost and expense of the improvements, and no bond or warrant shall 
be delivered or received in payment of a less sum than its face value. 

2. The city or town council may sell bonds or warrants issued under 
the provisions hereof, in an amount sufficient to pay that part of the 
total cost and expense of making the improvement which is to be 
assessed: against the property within the district, to the highest and best 
bidder therefor for cash, and may use the proceeds of such sale in mak- 
ing payment to the contractor, or contractors, and such payment may 
be made either, from time to time, on estimates made by the engineer 
in charge of such improvements for the city or town, or upon the entire | 
completion of the improvements and the acceptance thereof by the city 
or town council. 

When it becomes necessary to pay for private property taken for | 
the opening, widening or extending of any street, avenue, or alley, or 
to pay any amount awarded or recovered on account of damages to any 
property caused by the making of any improvements, in money in eases 
where the person whose property is so taken or damaged refuses to 
receive his pay in warrants or bonds, then the council shall have the 
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- 
x 
power, under such regulations as it may prescribe, to sell such bonds 
or warrants, for not less than par, and devote the moneys derived there- 


from to the payment of the damages assessed or agreed upon for such 


property or the damages thereto. 


Amd. Sec. 1, Ch. 46, L. 1927. 


Under this section, before amendment, 
the city council had no power to issue 
‘bonds or warrants at a discount in pay- 
ment of special improvement work; there- 
fore a contract let to a person who added 
to his bid ten per cent of the actual 
cost, on the theory that the warrants he 
would receive were worth only ninety 


cents. on the dollar, was invalid as an 
attempt to do indirectly what the council 
was prohibited from doing directly. 
Evans et al. v. City of Helena et al., 60 
Mont. 577, 199 Pac. 445. 


Agreement to pay in bonds as import- 
ing face or market value, note, 10 A. L. R. 
835. 


_ 5251. Certification and collection of special assessments in cities and 
towns. It shall be the duty of the city or town treasurer of every city 
or town whose taxes for general, municipal and administrative purposes 
are certified to and collected by the county treasurer in accordance with 
the provisions of section 5216 of this code, immediately after the second 
“Monday of August of each year, and at the same time the copy of 
resolution determining the annual levy for general taxes is certified by the 
‘city or town clerk to the county clerk as required by said section 5216, 
to certify to the county clerk of the county in which such city or town 
is situated all special assessments and taxes levied and assessed in accord- 
ance with any of the provisions of this act, and the county treasurer 
must collect the same in the same manner and at the same time as said 
taxes for general, municipal and administrative purposes are collected 
by him. ; ; 
" In every city or town which shall provide by ordinance for the 
eollection of its taxes for general, municipal and administrative purposes 
by its city or town treasurer, such city or town treasurer shall collect all 
special assessments and taxes levied and assessed in accordance with any 
of the provisions of this act, in the same manner and at the same time 
as said taxes for general, municipal and administrative purposes are col- 
lected by him; and all of the provisions of section 5215 of this code 
shall apply to the collection of such special taxes and assessments in 
the same manner as such provisions apply to the collection of other city 
or town taxes. When one payment becomes delinquent all payments 
‘shall, at the option of the city or town council, by appropriate resolutions 
duly adopted become delinquent, and the whole property shall be sold 
the same as other property is sold for taxes. 


Amd. Sec. 1, Ch. 156, L. 1925. 
' Cited in Gagnon v. City of Butte, 75 Mont. 279, 287, 243 Pac. 1085. 


‘ 5257. Posting and publication of notices by clerk—Effect of errors 
‘in proceedings. . 


‘Under this section any error in of 
“departure from the mode of publication 
of any notice incident to the creation of 
a special improvement district is insuffi- 
-eient to invalidate the proceedings, when 


it 


it appears that the notice was actually 
published for the time required by the . 
act. Aiken et al. v. City of Glendive 
et al., 60 Mont. 1, 197 Pac. 1003. 


5259. Special improvement districts for lighting streets. The city 
‘or town council of any city or town is authorized to create special im- 
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provement districts embracing any street or streets or public highway 
therein, or portions thereof, and property adjacent thereto, or property 
which may be declared by said council to be benefited by the improve- 
ment to be made, for the purpose of lighting such street or streets or 
public highway, and to require not more than three-fourths (84) and not 
less than one-fourth (14) of the cost of installmg and maintaining such 
lighting system to be paid by the owners of the property embraced within 
the boundaries of such districts, and to assess and collect such portion 
of such cost by special assessment against said property. 
Amd. Sec. 1, Ch. 143, L. 1927. 


_ 5260. Proportion to be borne by abutting property. The portion 
of the entire cost of erecting and maintaining the posts, wires, pipes, 
conduits, lamps and other suitable or necessary applicances for the 
purpose of lighting said streets or public highways and of the annual 
cost of supplying electrical current for and maintaining the lights 
thereon in such districts, not less than one-fourth (14) nor more than 
three-fourths (84) as shall be determined by the city or town council, 
shall be borne by the property embraced within said district, and the 
city or town council for the purpose of making the assessment shall adopt 
one of the two (2) following methods: 

(a) The city council shall assess the entire cost of such improvement 
against the entire district, each lot or parcel of land within such district 
to be assessed for that part of the whole cost which its area bears to 
the area of the entire district, exclusive of streets, avenues, alleys and 
public places; provided, however, that the city council, in its discretion, 
shall have the power to pay the whole or any part of the cost of any 
street, avenue or alley intersection out of any funds in its hands, avail- 
able for that purpose, or to include the whole or any part of such costs 
within the amount of the assessment to be paid by the property in the 
district. In order to apportion the cost of any of the improvements 
herein provided for between the corner lot and the inside lots of any 
block, the council may, in the resolution creating any district, provide 
that whenever any of the improvements herein provided for shall be 
along any side street, or bordering or abutting upon the side of any 
corner lot of any block, that the amount of the assessment against the 
property in such district, to defray the cost of such improvements, shall 
be so assessed that each square foot of the land, embraced within any 
such corner lot, shall bear double the amount of the cost of such im- 
provement that a square foot of any inside lot shall bear. 

(b) The city council shall assess the cost of such improvements 
against the entire district, each lot or parcel of land within such district 
bordering or abutting upon the street or streets whereon or wherein 
the improvement has been made, in proportion to the lineal feet abutting 
or bordering the same; provided, however, that the city council, in its 
discretion, shall have the power to pay the whole or any part of the 
cost of any street, avenue or alley intersection, out of any funds in its 
hands, available for that purpose, or to include the whole or any part 
of such costs within the amount of the assessment to be paid by the 
property in the districts. 

Amd. Sec. 2, Ch. 148, L. 1927. 
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K 5261. Resolution of intention—Procedure. Before creating any spe- 
cial improvement lighting district in any such city or town, for the 
purpose of lighting any street or streets or public highway, or section 
thereof, in accordance with the provisions of this act, the city council 
shall pass a resolution of intention so to do, which resolution shall desig- 
nate the number of such district, describe the boundaries thereof, and 
state therein the general character of the improvement or improvements 
to be made and an approximate estimate of the cost thereof; also an 
approximate estimate of the cost of maintaining such lights and supply- 
ing electrical current therefor for the first (Ist) year, and the proportion 
of such cost to be assessed against the property embraced within the 
district. 

Upon having passed such resolution, the council must give notice of 

the passage of such resolution of intention, which notice of the passage 
of such resolution must be published for five (5) days in a daily news- 
paper or in some one issue of a weekly newspaper in the city or town, 
or in case no newspaper be published in such city or town, then by 
posting for five (5) days in three (8) public places in the city or 
town, and a copy of such notice shall be mailed to every person, firm or 
corporation having property within the proposed district, at his last 
known address, upon the same day such notice is first published or posted. 
‘Such notice must describe the general character of the improvement so 
proposed to be made and state the estimated cost thereof; also the esti- 
mated cost of maintaining the lights and supplying the electrical current’ 
therefor within such district for the first (lst) year, and designate the 
time when and the place where the council will hear and pass upon all 
protests that may be made against the making of such improvement or 
the creation of such district, and such notice shall refer to the resolution 
on file in the office of the city clerk for a description of the boundaries. 

At any time within fifteen (15) days after the date of the first 
publication of the notice of passage of the resolution of intention, any 
owner of property liable to be assessed for said work may make written 
protest against the proposed work or against the extent or creation of 
‘the district to be assessed or both. Such notice must be in writing and 
‘be delivered to the said clerk of the city council, who shall indorse 
‘thereon the date of its receipt by him. 

At the next regular meeting of the city council, after the expiration 
‘of the time within which said protests may be so made, the city council 
‘shall proceed to hear and pass upon all protests so made, and its decision 
shall be final and conclusive; provided, however, that when the protest 
‘is against the proposed work and the cost thereof is to be assessed upon 
property embraced within the boundaries of the district, and if the city 
council finds that such protest is made by the owners of a majority of 
the property embraced within the district to be assessed for the proposed 
work, no further proceedings shall be taken for a period of six (6) 
months from the date when said protest was received by the said city 
lerk of said city council. : 

- In determining whether or not sufficient protest has been filed in a 
‘proposed district to prevent further proceedings therein, property owned 
‘by a county, city or town shall be considered the same as other property 
: 
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in the district. The city council may adjourn said hearing from time 
to time. fuel 

When no protests have been delivered to the clerk of the city council 
within fifteen (15) days after the date of the first publication of the 
notice of the passage of the resolution of intention, or when a protest 
shall have been found by the city council to be insufficient or shall have © 
been overruled, or when a protest against the extent of the proposed dis- 
trict shall have been heard and denied, immediately thereupon the city 
council shall be deemed to have acquired jurisdiction to order the pro- 
posed improvements; but before ordering any of said proposed improve- — 
ments, the city council shall pass a resolution creating the special 
improvement lighting district in accordance with the resolution of inten- 
tion theretofore introduced and passed by the city council. 

The city or town council may cause the posts, wires, pipes, conduits, 
lamps or other suitable and necessary appliances, for the purpose of 
lighting said streets, to be procured and erected by contract or by the 
street commissioner, or by any other official of the city or town, in such 
way and manner as the council shall provide, and after such lighting 
system has been installed, may, by contract, in such way and manner 
as the council shall elect, cause the lights to be maintained thereon and 
electrical current furnished therefor; provided that the posts in any 
such district shall be of uniform size and character and shall be dis- 
tributed uniformly upon the street or streets or public highways, or 
section thereof, to be lighted in any such district. 

Amd. Sec. 3, Ch, 143, L. 1927. i 


5265. Resolution assessing cost—Notice—Hearing. It shall be the 
duty of the city or town council to ascertain the cost of installing such 
lighting system, and on or before the first Monday in October pass and 
finally adopt a resolution levying and assessing all of the property em- 
braced within said district with not less than one-fourth (14) nor more 
than three-fourths (34) of the entire cost of installing the same; each 
lot or parcel of land in said district to be assessed in accordance with 
the method adopted by the city council as provided in section 5260 hereof. 
Any such resolution shall contain a list in which shall be described each 
lot or parcel of land, and either the total number of square feet of 
property contained therein or the total number of linear feet abutting 
thé improvement as may be required to determine the total assessment 
in the district, and the amount levied against each lot or parcel of land 
set opposite. Such resolution, signed by the mayor and city clerk, 
shall be kept on file in the office of the city clerk, and a notice signed by 
the city clerk, stating that the resolution levying the assessment to 
defray the portion of the cost of installing and maintaining said lights. 
and supplying electrical current therefor for the first (1st) year, as 
determined by the city. or town council, is on file in his office subject 
to inspection for a period of five (5) day, shall be published at least. 
once in a newspaper published in the city. Such notice shall state the 
time and place at which objections to the final adoption of such resolu- 
tion shall be heard by the city or town council, and the time for such 
hearing shall not be less than five (5) days after the publication of such. 
notice. At the time so fixed the council shall meet and hear all such ob- 
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_jections and for the purpose may adjourn from day to day, and may 
modify such resolution in whole or in part. A copy of such resolution 
as finally adopted, certified by the city clerk, must be delivered: within 
two (2) days after its passage to the city treasurer. All moneys derived 
from the collection of such assessments shall constitute a fund to be 
known as ‘‘special improvement lighting district No. ........ fund.’? 
Amd, Sec. 4, Ch. 143, L. 1927. 


5266. Contract for maintenance—Assessments. The lights in bey 
district shall be maintained by contract for such period of time and in 
such way or manner as the city or town council shall elect; provided, how- 
ever, that the city or town council shall not let a contract for a period 
to exceed three (3) years. It shall be the duty of the city or town 
council to estimate, as nearly as practicable, the cost of maintaining’ such 
lights and furnishing electrical current therefor each year, and ‘the 
portion thereof to be assessed against the property embraced within the | 
district, and before the first Monday in October pass and finally adopt a 

resolution levying and assessing said property within said district with 
an amount equal to the proportion of the cost of such maintenance: and 
electrical current so determined to be specially assessed against ‘said 
property. Said resolution levying and assessing said portion of the cost 
of maintenance, and for furnishing electrical current therefor, shall be 
_ prepared and certified to in the same manner as the resolution provided 
_for in the preceding section, and the same notice and hearing shall be 
given thereon, and shall be adopted and certified, and the assessment 
collected, in the same manner, as nearly aS may be, as in the ease of 
_ the resolution provided for in the preceding section. All moneys derived 
| from the collection of the assessment provided for in such resolution shall 
be paid into a fund known as ‘“‘special improvement lighting district 
MLO. bes shore aye maintenance fund’’ and the number of which shall corre- 
spond with the number of the lighting district, for the maintenance of and 
the supplying of electrical current for which the tax is levied, and. such 
fund ‘sha]] be used to defray the expense of maintaining and furnishing 
electricai current for the lights in said district, and for no other purpose. 
Provided, however, that the city or town council shall have the power 
not more than once in a year to change by resolution the boundaries and 
number of any maintenance district. Any special assessment levied and 
made for any purpose aforesaid, together with all costs and penalties, 
shall constitute a lien upon and against the property upon which assess- 
ment is made and levied, from and after the date of the final passage 
and adoption of the resolution levying the same; which lien ean only be 
extinguished by payment of such assessment, with all penalties, costs 
and interest. 
Amd, Sec. 7, Ch. 143, L. 1927. wn 

5269. Petition for discontinuance district. If at any time after the 
creation of any special improvement lighting district a petition shall be 

presented to the city or town council, signed by the owners or agents of 

‘more than three-fourths (34) of the total amount of property embraced 

‘within the district, asking that the maintenance and operation of such 

' Special lighting system and the furnishing of electrical current therefor, 
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in such district, be discontinued, the city or town council shall there- 
upon, by resolution, provide for discontinuing the maintenance and opera- 
tion of the lighting system; provided, however, that if the city or town 
council shall have, prior to the presentation of such petition, entered 
into any contract for the maintenance and operation of such lighting 
system, such maintenance and operation shall not be discontinued until 
after the expiration of the contract. 
Amd. Sec. 5, Ch. 143, L. 1927. 


5271. United States lands excepted. Whenever any lot, piece or 
parcel of land belonging to the United States, or mandatory of the 
government, shall be included within the neamtleaaes of the proposed 
special improvement lighting district declared by the city or town council 
in its resolution of intention to be the district to be assessed to pay the costs 
and expenses thereof, said council shall, in the resolution of intention, 
declare that said lots, pieces or parcels of land, or any of them, shall 
be omitted from the assessment thereafter to be made to cover the costs 
and expenses of said work or improvement and the cost of said work 
or improvement which would have been assessed against said lots shall 
be paid by the city from its general fund. 

Amd. Sec. 6, Ch. 143, L. 1927. 


5272. Street sprinkling. Whenever the council of any city or town 


desires to sprinkle all or any part of the streets or avenues of its city 
or town with water, oil, salt, or any other dust pallative, as provided in 
this chapter, it shall provide, by ordinance, a method of doing said work, 
and of paying for the same under the following restrictions and regu- 
lations. 

Amd. Sec. 1, Ch. 97, L. 1927. 


Sections 5272-5275 were cited in Griffith v. City of Butte et al., 72 Mont. 552, 562, 
234 Pac. 829. 


5276. Same—Method of assessment. The assessments for the cost 
and expense of sprinkling streets shall be made against all of the property 
embraced within each sprinkling district by one of the three following 
methods: 

1. Frontage basis. Each lot or parcel of land within such district, 
abutting upon some street upon which sprinkling is done, shall be as- 
sessed for that part of the whole cost which its street frontage bears to 
the street frontage of the entire district. 

2. Area basis. Each lot or parcel of land within such district shall 
be assessed for that part of the whole cost which its area bears to the 
area of the entire district, exclusive of streets, avenues, alleys and publie 
places. 

3. Combination of frontage and area basis. A portion of the total 
cost, to be assessed in each sprinkling district, may be assessed against 
the ‘several lots or parcels of land within the district by Method No. 1 


on a frontage basis, and the remainder of such cost by Method No. 2 on 


an area basis. The proportion to be assessed in each district by each re 
method shall be determined and fixed by the city or town council. 
Amd. Sec. 2, Ch. 97, L. 1927. 
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CHAPTER 57. 
MUNICIPAL BONDS—FUNDING DEBT. 
5278. Creation of indebtedness—Submission to taxpayers. 
Cited in First Nat. Bank of Glendive v. Sorenson, 65 Mont. 1, 8, 210 Pac. 900. 


5283. Tax for interest and sinking fund—Place of payment. 


An irregularity of the city council in 
making a levy of a special tax by resolu- 
tion instead of by ordinance as required 
by this section did not render the tax 
invalid, since the irregularity did not in- 
jure any taxpayer. First Nat. Bank of 
Glendive v. Sorenson, 65 Mont. 1, 210 
Pac. 900. 

While under this section it is made the 


duty of the city council to levy a tax 
each year for paying interest on its 
bonded indebtedness and creating a sink- 
ing fund, its power in that respect, in 
the absence of statutory provision, would 
be implied from the power given to create 
the indebtedness. First Nat. Bank of 
Glendive v. Sorenson, 65 Mont. 1, 210 
Pac. 900. 


5285. Funded debt. The council of any city or town having a float- 
ing indebtedness of five thousand dollars ($5,000), or more, may fund 
the indebtedness and issue bonds with coupons attached thereto, as herein- 


after provided in this chapter. 
Amd. Sec. 1, Ch. 61, L. 1927. 


CHAPTER 63. 
COMMISSION FORM OF GOVERNMENT. 


5373. Laws governing city—Ordinances—tTerritorial limits and prop- 


erty. 


This and the following section were 
chapter 57, 


L. 1911, in State v. Dryburgh, 62 Mont. 
36, 45, 203 Pae. 508. 


5380. City to be governed by mayor and councilmen. 


Cited as section 15, chapter 57, L. 1911, in State v. Dryburgh, 62 Mont. 36, 45, 203 
 Pae. 508. 


5384. Supervisory powers of mayor and councilmen—Election and 
' removal of officers—Police judge. 


Cited as section 19, chapter 57, L. 1911, in State v. Dryburgh, 62 Mont. 36, 45, 203 


Pac. 508. 


5390. Civil service. 


The chief of the fire department of a 
eity operating under the commission form 
of government was removed by the coun- 
eil, his name, however, being restored to 
the roll of members, thus entitling him 
to the safeguards afforded him as such 
member under the civil service rules of 
the Firemen’s Act. He later was sus- 
pended under this section, but a hearing 
on his appeal was not accorded him. 
Held, that failure to hear his appeal ren- 


\ dered the order of suspension of no effect, 


automatically reinstated him, and en- 
titled him to compensation during the 


period of his suspension. State v. Dry- 
burgh, 62 Mont. 36, 203 Pac. 508. 


Where an acting chief of police merely 
recommended to the council that a police 
officer be removed from office, but did not 
actually suspend or discharge him in 
conformity with this section, there was 
no order from which he could appeal, 
and his attempted appeal was ineffectual 
for any purpose. State ex rel. Lease v. 
Wilkinson et al., 59 Mont. 327, 196 Pac. 
878. 

Where a city council itself preferred 
charges against a police officer, conducted 
a trial ex parte, determined the guilt 
of the accused, discharged him from 
office, and then for the first time gave 
him notice that charges had been pre- 
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ferred and that he was dismissed, in 
disregard of the course prescribed by 
this section, its action was illegal and 
the officer was entitled to reinstatement. 
State ex rel. Lease v. Wilkinson et al., 
59 Mont. 327, 196 Pac. 878. 

A police officer may be suspended or 
discharged for neglect of duty or dis- 
obedience of orders by the chief of police 
under this and following sections, subject 
to review by the superintendent of the 
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approval the accused may appeal to the 
city council; or by the council under 
sections 5099, 5100, upon charges filed 
with it, a copy of which must be fur- 
nished to him, after a trial had on at 
least two days’ notice. State ex rel. 


Lease v. Wilkinson et al., 59 Mont. 327, 


196 Pac. 878. 

Cited as section 25, chapter 57, L. 1911, 
in State v. Dryburgh, 62 Mont. 36, 45, 
203 Pac. 508. 


police department, from whose order of 


CHAPTER 64. 
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5404. Mayor to transmit certificate. If such proposition is ndbpredl 
the mayor shall transmit to the governor, to the secretary of state and 
to the county clerk and recorder, each a certificate stating that such 
proposition was adopted. 

If such proposition shall not be adopted at such special election, such 
proposition shall not again be submitted to the electors of such munici- 
pality within a period of two years from the date of the last submission. 


Amd. Sec. 1, Ch. 31, L. 1923. 


5405. Special election—Proclamation and calling. If the majority 
of the votes cast at such election shall be in favor of such proposition, 
the city or town council must hold a meeting within one week there- 
after and at such meeting order a special election to be held for the pur- 
pose of electing the number of commissioners to which such municipality 
shall be entitled, which order shall specify the time of holding such elec- 
tion, which must be within ninety days after the making of such order, 
and the mayor shall thereupon issue a proclamation setting forth the 
purpose for which such special election is held and the day of holding 
the same, which proclamation shall be published for ten successive days 
in each daily newspaper published in such municipality if there be such, 
otherwise for two successive weeks in each weekly newspaper published 
therein, and a copy thereof shall also be posted at each voting place 
within said municipality and also in five of the most public places in said 
municipality. 

Amd. Sec. 2, Ch, 31, L. 1923. 


5409. Powers of municipalities under commission-manager plan. 


ules, ete., see City of Bozeman vy. Nel- 


For discussion of authority of cities 
son, 73 Mont. 147, 237 Pac. 528. 


to impose license tax under the police 
power, reasonableness of license sched- 


5411. Terms of office of commissioners—Elections, when held. The 
commissioners elected at the first election shall qualify and their terms 
of office shall begin on the first Monday after their election, and the 
terms of office of the mayor and councilmen or aldermen in such city 
or town in office at the beginning of the term of office of the commissioners” 
first. elected under the provisions of this act shall cease and terminate, — 
and the terms of office of all of their appointed officers, and of all of 
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the employees of such city or town, shall cease and terminate as soon 


as the commissioners shall by resolution declare. 


All commissioners shall serve for a term of four years and until their 


successors are elected and have qualified; except that at the first election 


the two candidates having the highest number of votes shall hold office 


for a period of four years, less the time elapsed since the thirty-first 


day of December of the odd-numbered year last preceding. The terms of 


office of all other candidates shall expire on the thirty-first day of De- 


cember in any odd-numbered year following the special election provided 
for in this act, at which the first commissioners are elected. 
‘If any city or town, having adopted the plan of government provided 


for by this act in the year 1921, shall have held no election to fill the 


vacancy caused by the expiration of the term of the commissioner whose 
term of office expired on the first day of January, 1922, then at the 
election held in such city or town in November, 1923, there shall be 
elected three commissioners. The term of office of the commissioner 
elected by the smallest number of votes at such election shall expire on 
the thirty-first day of December, 1925, and the terms of the other two 


shall expire on the thirty-first day of December, 1927. 


_ Amd. Sec. 3, Ch. 31, L. 1923. 


5413. Qualifications of commissioners—Forfeiture of office—Limita- 


tions. Members of the commission shall be residents of the city or town 


and have the qualifications of electors, and own real estate situated 
therein to the assessed value of not less than one thousand dollars. Com- 


missioners and other officers and employees shall not hold any other public 
office or employment, except in the state militia, as school trustees, or 
“notary publics [notaries public], and shall not be interested in the profits 
or emoluments of any contract, job, work, or service for the municipality. 


Any commissioner who shall cease to possess any of the qualifications 


herein required, shall forthwith forfeit his office, and any such contract in 


\ 


which any member is or may be interested, may be declared void by the 
commission. 

No commissioner or other officer or employee of said city or town 
shall accept any frank, free ticket, pass or service directly or indirectly, 
from any person, firm or corporation upon terms more favorable than are 
granted to the public generally. Any violation of the provisions of this 
section shall be a misdemeanor and shall also be sufficient cause for the 
summary removal or discharge of the offender. Such provisions for free 


service shall not apply to policemen or firemen in uniform or wearing their 


Official badges, where the same is provided by ordinance, nor to any com- 
missioner, nor to the city manager, nor to the city attorney, upon official 
business, nor to any other employee or official of said city on official 


business who exhibits written authority signed by the city manager. 


Amd, Sec. 4, Ch. 31, L. 1923. 


5415. Ballots—Form—Voting—Qualifications voters—Challenges—Re- 


‘turns. All ballots used in all elections held under authority of this act 
‘shall be without party mark or designation. The ballots ange be printed 


on plain, substantial white paper. 
Most. Code Supp.—38 593 


' 
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Except that the crosses here shown shall be omitted, and that in place 
of the names of persons here shown, there shall appear the names of the 
persons who are candidates for nomination, the primary ballots shall be 
substantially as hereinafter designated. Primary, regular and special 
election ballots provided under authority of this act for the nomination 
or election of commisisoners shall not bear the name of any person or 
persons or any issue other than those of candidates for the nomination 
or election to the office of commissioner. 


Official Primary Ballot. 

Vote for (insert here a number equal to the number of persons to 
be elected to the office of commissioner at the next regular municipal 
election.) 

If you wrongly mark, tear or deface this ballot, return it and obtain 
another. 

Candidates for nomination to the office of commissioner at the pri- 
mary election. 


Dx] John Doe 
Henry Smith 
George Jones. 
James Richards 
Richard Doe 


Official Ballot Attest: 


(Srpnatare)''. PIF IIe Te ee AGT. ROMS DE, LES, T Ae , 
Clerk of the Commission. 


Having caused said ballots to be printed, the clerk of the commis- 
sion shall cause to be delivered at each polling place a number of said 
ballots, the per cent in excess of the number of such voters registered 
in such polling place at the last general municipal election. The persons 
who are qualified to vote at the general election, shall be qualified to vote 
at such primary election, and any person offering to vote, may be orally 
challenged by any elector of the municipality upon any or all grounds 
set forth and specified in section 706 of the Revised Codes of Moutana 
of 1921, and the provisions of sections 707, 708, 709, 710, 711, 712, 713, 
and 714 of the Revised Codes of Montana, 1921, shall apply at all chal- 
lenges made at such election. Judges of election shall immediately upon 
the closing of the polls, count the ballots and ascertain the number of 
such votes cast in such precinct for each of the candidates, and imake 
return thereof to the clerk of the commission upon proper blanks to be 
furnished by the clerk of the commission within twelve hours of the 
closing of the polls. Not later than the first legal day after he shall 
have received such returns, the clerk of the commission shall canvass 
said returns so received from all the polling precincts and shall make and 
publish in all the newspapers in said municipality, at least once, the 
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result thereof. Said canvass by the clerk of the commission shall be 
made publicly. 

The candidates for nomination to the office of commissioner who shall 
have received the greatest vote in such primary election shall be placed 
on the ballot at the next regular municipal election, in number not to 
exceed double the number of vacancies in the commission to be filled. 

Except as otherwise in this act provided all electors of municipalities 
under this act, who, by ordinances governing cities and towns inecor- 
porated under the general municipal incorporation law, or by charter, 

would be entitled to vote for the election of officers at any general mu- 
nicipal election in such cities or towns, shall be qualified to vote at all 
elections under this act; and the ballots to be used at such general mu- 
nicipal elections, shall be in the same general form as for such primary 
election so far as applicable, and in all elections in such municipalities, the 
election precincts, voting places, method of conducting the elections, 
canvassing of votes and announcing the results, shall be the same as by 
law provided for the election of officers in such cities or towns so far as 
the same are applicable and not inconsistent with the provisions of this 
act. 

Amd. Sec. 5, Ch. 31, L. 1923. 


5418. Candidate’s expense accounts—Penalties. Every candidate for 
‘eommissioner shall, within thirty (30) days after the election, file with 
the clerk of the commission his sworn statement of all his election and 
campaign expenses, and by whom such funds were contributed. 

Any violation of the provisions of this section, shall be a misdemeanor 
and if committed by a successful candidate, give ground for the removal 
‘from office. 

' Amd. Sec. 6, Ch. 31, L. 1923. 


5442. Preliminary authority commissioners—Qualifications voters. In 
ease a petition be filed requiring that a measure passed by the commis- 
‘sion providing for an expenditure of money, a bond issue, or a public 
Improvement be submitted to a vote of the electors, all steps preliminary 
to such expenditure, actual issuance of the bonds, or actual execu- 
tion of the contract for such improvement, may be taken prior to 
‘the election; and at such election only resident taxpayers of such city 
or town whose names as such appear upon the assessment-roll and 
who are also qualified electors of said city or town, shall be entitled to 
vote at such election. And at any and all elections in such city or town 
at which questions relating to bond issues, tax levies, or the expenditure 
of money shall be submitted, no person shall be entitled to vote unless 
qualified as in this section provided. 


Amd. Sec. 7, Ch. 31, L. 1923. 


5443. Commissioner’s oath and bond—Premium. Every person who 
has been declared elected commissioner, shall within ten (10) days there- 
after take and file with the clerk of the commission his oath of office in 
the form and manner provided by law, and shall execute and give suffi- 
‘ecient bond to the municipal corporation in such sum as the judge of the 
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district court of the county in which such municipality is situated, neti 
however, exceeding $5,000 for commissioners in cities of the first class” 
and $3,000 for commissioners in all other cities and towns, conditioned 
for the faithful performance of the duties of his office, which bond shall 
be filed with the clerk and recorder of the county in which such munici- 
pality is situated. The premium on such bond as may be required, shall 
be paid by the municipality. 
Amd. Sec. 8, Ch. 31, L. 1923. 


5444, Mayor—Duties—Vacancies—Procedure on tie vote. The mayor 
shall be that member of the commission, who, at the regular municipal 
election at which the commissioners were elected, received the highest 
number of votes. In case two candidates receive the same number of votes, 
one of them shall be chosen mayor by the remaining members of the com- 
mission. In event of a vacancy in the office of the mayor, by the expira- 
tion of his term of office, the holdover commissioner having received the 
highest number of votes shall be the mayor. In the event there is a 
vacancy in the office of the mayor for any other cause, the remaining 
members of the commission shall choose his successor for the unexpired 
term from their own number by lot. The mayor shall be the presiding 
officer, except that in his absence, a president pro tempore may be chosen. 
The mayor shall exercise such powers conferred, and perform all duties 
imposed upon him by this act, the ordinances of the municipality and 
the laws of the state, except that he shall have no power to veto any 
measure. He shall be recognized as the official head of the municipality 
by the courts for the purpose of serving civil processes, by the governor 
for the purposes of the military law, and for all ceremonial purposes. 


Amd. Sec. 9, Ch. 31, L. 1923. 


5448. Meetings of commissioners—Absences. At ten o’clock A. M. 
on the first Monday after the first day of January, following a regular 
municipal election, the commission shall meet at the usual place for hold- 
ing the meetings of the legislative body of the municipality, at which 
time the newly elected commissioners shall assume the duties of their 
office. Thereafter, the commissioners shall meet at such times as may 
be prescribed by ordinance or resolution, except that in municipalities 
having less than five thousand inhabitants, they shall meet regularly at 
least once and not more than four times per month, and in municipalities. 
having more than five thousand inhabitants, they shall meet not less than 
once every two weeks. Absence from five (5) consecutive regular meet- 
ings shall operate to vacate the seat of a member, unless such absence 
be authorized by the commission. 

The commissioner acting as mayor, any two members of the com- 
mission or the city manager, may call special meetings of the commission 
upon at least twelve (12) hours’ written notice to each member. of the 
commission, served personally on each member or left at his usual place 
of residence. All meetings of the commission shall be public and any 
citizen shall have access to the minutes and records thereof at all rea- 
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of business and shall keep a journal of its proceedings. 
~ Amd. Sec. 10, Ch. 31, L. 1923. 


5449. Ordinance and resolutions—Form and passage. Each pro- 


posed ordinance or resolution shall be introduced in written or printed 
form, and shall not contain more than one subject, which shall be clearly 
stated in the title; but general appropriation ordinances may contain the 


various subjects and accounts for which moneys are to be appropriated. 


The enacting clause of all ordinances passed by the commission shall be, 


“Be it ordained by the commission of the (city or town) of (name of 
city or town).’’ The enacting clause of all ordinances submitted by the 
initiative shall be, ‘‘Be it ordained by the people of the (city or town) 
of (name of city or town).’’ 

No ordinance, unless it be declared an emergency, shall be passed 
on the day on which it shall have been introduced, unless so ordered by 
an affirmative vote of four-fifths of the members of the commission in 
Cities with five commissioners and two-thirds of the members of the com- 
mission in all other cities and towns. Every ordinance or resolution 


“passed by the commission shall be signed by the mayor or two members, 


and filed with the clerk within two days, and by him recorded. 
» No ordinance or resolution or section thereof shall be revised or 
amended, unless the new ordinance or resolution contains the entire 


ordinance or resolution or section revised or amended. 


~ Amd. Sec. 11, Ch. 31, L. 1923. 


5465. Department of public safety. Subject to the supervision and 
control of the city manager in all matters, the director of public safety 
shall be the executive head of the division of police and fire. He shall 
also be the chief administrative authority in all matters affecting the in- 
spection and regulation of the erection, maintenance, repair and occupancy 
of buildings as may be ordained by the commission or established by the 
general law of the state of Montana. He shall also be charged with the 


enforcement of all laws and ordinances relating to weights and measures. 


’ The chief of police shall have exclusive control of the stationing 
and transfer of all patrolmen and other officers and employees consti- 
tuting the police force, under such rules and regulations as the director 
of public safety may prescribe. The provisions of sections 5095 to 5108, 
both inclusive, Revised Codes of Montana 1921, and of section 5007, Re- 
vised Codes of Montana 1921, shall not be applicable to cities and towns 
operating under the plan of government provided for in this act. The 
police force shall be composed of a chief of police and such officers, 
patrolmen and other employees as the city manager may from time to 
time determine. In ease of riot, emergency, at time of elections or similar 
occasions, the director of public safety may appoint additional patrolmen 
and officers for temporary service who need not be in the classified service. 
- No person shall act as special policeman, special detective or other 
special police officer for any purpose whatsoever, except upon the written 
authority of the director of public safety. Such authority shall be ex- 
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ercised only under the direction and control of the chief of police ang 
for a specified time. 

The fire chief shall have exclusive control of she stationing and 
transfer of all firemen and other officers and employees constituting the 
fire force under such rules and regulations as the director of public 
safety may prescribe. The fire force shall be composed of a chief and 
such other officers, firemen and employees as the city manager may from 
time to time determine. In case of riot, conflagration or emergency, the 
director of public safety may appoint additional firemen and other officers 
for temporary service who need not be in the classified service. 

The chief of police and fire chief shall have the right to suspend 
any of the officers and employees in the police and fire department, who 
may be under their management and control, for incompetency, neglect 
of duty, immorality, drunkenness, failure to obey orders given by proper 
authority or for any other just and reasonable cause. When such sus- 
pension is made, the chief of police or fire chief shall forthwith report 
such suspension in writing to the director of the department of publie 
safety, together with the facts and reasons for such suspension. Upon 
receipt of said notice the director of public safety shall fix a date and 
time for hearing such suspension, which shall be within thirty days from 
the receipt of such notice, and cause to be given to the person suspended 
and the officer suspending at least three days’ notice thereof. Upon a 
hearing of said matter before the director of public safety, he shall be 
authorized to administer oaths, take testimony and to render a decision 
thereon either sustaining the order of suspension or overruling the same. 
An appeal may be taken within ten days from the date of judgment from 
said decision of the director of public safety to the city manager by the 
party suspended or the officer making the suspension. If no appeal is 
taken, the judgment rendered by the director of public safety shall be 
final, except that the city manager shall in all cases have the authority 
to remove any employee or officer of the police or fire department. If 
an appeal is taken to the city manager, he shall fix a date and time for 
hearing the same within thirty days of the reeeipt of such notice of appeal 
and give at least three days’ notice thereof to the parties, and he shall 
have the right to swear witnesses, take testimony and render judgment 
therein and his judgment shall be final. 

The city manager shall have the exclusive right to suspend or dismiss 
the chief of police and the fire chief for incompetence, neglect of duty, 
immorality, drunkenness, failure to obey orders given by proper authority, 
or for any other just and reasonable cause. If either of such chiefs be 
so suspended or dismissed, the city manager shall forthwith certify the 
fact, together with the cause of suspension or dismissal to the commission, 
who, if demand therefor be made by the person so suspended or dismissed 
within five (5) days from the date of receipt of such notice, shall pro- 
ceed to hear such charges and render judgment thereon, which judgment 
shall be final. 

The commission may provide by general ordinance for the relief out 
of the police or fire funds of members of the division of police and fire 
temporarily or permanently disabled in the discharge of their duty. 
Nothing herein shall impair, restrict or repeal any provision of general — 
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law authorizing the levying of taxes to provide for firemen, police and sani- 
tary police pension funds, and to create and perpetuate boards of trustees 
for the administration of such funds. 


Amd. Sec. 12, Ch. 31, L. 1923; Amd. Sec. 1, Ch. 173, L. 1925. 


5466. Duties of the department and director of finance. Department 
of finance. The duties of the director of finance shall include the keep- 
ing and supervision of all accounts and the custody of all public money 
of the municipality; the purchase. storage and distribution of supplies 
needed by the various departments; the making and collection of special 
assessments; the issuance of licenses; the collection of license fees and 
taxes and such other duties as the commission may, by ordinance, require. 

He shall install and have supervision over the accounts of all the 
departments and officers of the municipality. Whenever practicable the 
books of financial accounts shall be kept in the office of the department 
of finance. He shall require daily departmental reports of money receipts 
and the disposition thereof; and shall require of each, in such form as 
may be prescribed, current financial and operating statements exhibiting 
each transaction and the cost thereof. 

Upon the death, resignation, removal or expiration of the term of any 
Officer, he shall examine the accounts of such officer and report his find- 
ings to the city manager. 

Accounting procedure shall be devised and maintained for the mu- 
‘nicipality adequate to record in detail all transactions affecting the ac- 
‘quisition, custodianship and disposition of values, including cash receipts 
-and disbursements; and the recorded facts shall be presented periodically 
to officials and to the public in such summaries and analytical schedules 
in detailed support thereof as may be necessary to show the full effect 
of such transactions for each fiscal year upon the finances of the munici- 
pality and in relation to each department of the municipal government, in- 
eluding distinct summaries and schedules for each utility publicly owned 
and operated. 

He shall have charge of the preparation and certification of all special 
assessments for public improvements; the mailing of notices of such as- 
Sessments to property owners and all other duties connected therewith; 
the collection of such assessments as are payable directly to the munici- 
pality and the preparation and certification of all unpaid assessments to 
the county treasurer for collection. He shall issue all licenses and 
Collect all fees therefor and shall pay the same into the treasury in the 
‘manner provided by ordinance. 

No warrant for the payment of any claims shall be issued unless such 
elaim shall be evidenced by a voucher approved by the head of the depart- 
ment for which the indebtedness was incurred and countersigned by the 
city manager. Before issuing such voucher, the supplies and material 
delivered, or work done, shall be duly inspected and certified to by the 
head of the proper department or office or by a person designated by him. 
‘The head of each department or office shall require proper time reports 
from all service rendered to be certified by those having cognizance 
thereof, to serve as a basis for the preparation of pay-roll vouchers. Each 
‘director of a department and his surety shall be liable to the municipality 
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for all loss or damage sustained by the municipality, by reason of the 
negligent or corrupt approval of any claim against the municipality in 
his department. Prior to the drawing of a warrant for the payment of 
any voucher or claim, the director of finance may at his discretion cause 
an investigation or inspection to be made by a person designated by him, 
and.shall have power to summon persons and examine them under oath 
or affirmation, which oath or affirmation he may administer. 

The director of finance shall be the custodian of all public money of 
the municipality and all other public money coming into his hands. He 
shall keep and preserve such money in the place or. places determined by 
ordinance or by the provisions of any law applicable thereto. Except 
as otherwise provided in this act he shall collect, receive and disburse 
all public money of the municipality upon warrant, and shall also receive 
and disburse all other public money coming into his hands in pursuance 
of such regulations as may be prescribed by the authorities having lawful 
control over such funds. 

The director of finance or city manager shall, in manner provided by 
ordinance, purchase all supplies for the municipality, sell all real and 
personal property of the municipality not needed or unsuitable for public 
use or that may have been condemned as useless by the director of a 
department. He shall have charge of such storerooms and storehouses of 
the municipality as may be provided by ordinance, in which shall be 
stored all supplies and materials purchased by the municipality and not 
delivered to the various departments. 

He shall inspect all supplies delivered to determine quality and quan- 
tity and conformance with specifications, and.no voucher shall be honored 
unless the accompanying invoice shall be indorsed as approved. 

He may require from the director of each department at such times 
as contracts for supplies are to be let, a requisition for the quantity and 
kind of supplies to be paid for from the appropriations of the department. 

Upon certification that funds are available in the proper appropria- 
tions, such goods shall be purchased and shall be paid for from funds in 
the proper department for that purpose. However, this procedure shall 
not prejudice the director of finance or city manager from purchasing 
goods for cash to the credit of the stores account, to be furnished the 
several departments on requisition, goods so furnished to be paid for 
by the department furnished therewith by warrant. made payable to the 
stores account. 

He shall not furnish any supplies to or purchase any supplies for 
any department unless there be to the credit of such department an avail- 
able appropriation balance in excess of all unpaid obligations sufficient 
to pay for such supplies. 

Before making any purchase or sale, the director of finance or city 
manager shall give opportunity for competition, all proposals to be upon 
precise specifications, and under such rules and regulations as the com- 
mission shall establish. Each order of purchase or sale to. be approved 
and eountersigned by the city manager or his deputy. 

In cases of emergency purchases may be made without competition, 
if a sufficient appropriation has theretofore been made against which 
purchases may lawfully be charged. In such cases, a copy of the order 
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“issued, shall be filed with the director of finance, together with a certificate 
by the head of the department, stating the facts of the emergency. A 
‘copy of this certificate shall be attached to and filed with the voucher 
“eovering payment for the supplies. The director of finance shall have 
‘such assistants and force of office employees as may be necessary to 
-properly carry out his duties under the provisions of this act. If it is 
found desirable, he may divide his office into divisions presided over by 
‘the following officers: Accountant, treasurer and purchasing agent. 
Amd. Sec. 13, Ch, 31, L. 1923. 


5470. Police judge. The commission shall appoint a police judge 
‘who shall have the power and authority now conferred by existing laws 
‘and shall hold his office at the will of the commission. 


Amd. Sec. 14, Ch. 31, L. 1923. 


5471. Civil service board—Appointment and organization. The com- 
‘mission may appoint three electors of the municipality as a civil service 
board; one to serve for two years, and one for four years and one for 
'six years, to take office on the first day of January after the municipality 
‘comes under the provisions of this act, or as soon thereafter as appointed 
vand qualified. Thereafter members of the civil service board shall be 
‘appointed to serve for six years and until their successors have been 
‘appointed and have qualified. Members of the board shall not hold any 
other public office. The commission may remove any member of the 
‘board upon stating in writing the reasons for removal and allowing him 
‘an opportunity to be heard in his own defense. Any vacancy shall be 
filled by the commission for the unexpired term. 

Immediately after appointment, the board shall organize by electing 
‘one of its members chairman. The board shall appoint a chief examiner 
who shall also act as secretary. The board may appoint such other sub- 
‘ordinates as may by appropriation be provided for. It is intended hereby 
‘that the establishment of a civil service board shall be permissive and 
not mandatory. If appointed the board may be abolished at any time 
‘upon resolution to that effect by the commissioin and thereafter any civil 
Service board appointed under the provisions of this act shall cease to 
exist, but so long as any such civil service board shall exist its operations 
‘and proceedings shall be controlled as in this act hereinafter provided. 

Amd. Sec. 15, Ch. 31, L. 1923, 


5487. Plat of lots—Survey and filing. Any owner of the lots or 
‘grounds within the municipality who subdivides or lays them out for 
sale, must cause to be made an accurate survey and plat thereof, conform- 
ing in all things to the provisions of section 4980 to 4993, inclusive, of 
‘this code, and shall also file with the clerk of the commission a duly cer- 
tified copy of such plat or plats. 


Amd. Sec. 16, Ch. 31, L. 1923. 


5502. Fiscal year—Submission of budget. The fiscal year of the 
municipality shall begin on the first day of January. On or before the 
‘fifteenth day of January of each year, the city manager shall submit to 
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the commission an estimate of the expenditures and revenues of the 
municipal departments for the ensuing year. The estimate shall be com- 
piled from detailed information obtained from the several departments on 
uniform blanks to be furnished by the city manager. The classification 
of the expenditures shall be as nearly uniform as possible for the main 
functional divisions of all departments and shall give in parallel columns 
the following information: 

(a) A detailed estimate of the expenses of conducting each depart- 
ment as submitted by the department; 

(b) Expenditures for corresponding items for the last two fiscal 
years; 

(ec) Expenditures for the corresponding items for the ake oe fiscal 
year, including adjustments due to transfers between appropriations plus. 
an estimate of expenditure necessary to complete the current fiscal year; 

(d) Amount of supplies and materials on hand at the date of the 
preparation of the invoice; 

(e) Increase or decrease of requests compared with the correspon 
appropriations for the current year; 

(f) Such other information as is required by the commission or that 
the city manager may deem advisable to submit; 

(g) The recommendation of the city manager as to the amounts Ps 
be appropriated with reasons therefor in such detail as the commission 
may direct. 

A sufficient number of copies of such estimate shall be prepared anil 
“submitted, that there may be copies on file in the office of the commission 
for inspection by the public. 


Amd. Sec. 17, Ch. 31, L. 1923; Amd. Sec. 2, Ch. 173, L. 1925. 


5503. Appropriation ordinance—Details concerning. Upon receipt of 
such estimate, the commission shall prepare an appropriation ordinance 
in such form as may be prescribed by ordinance or resolution. ‘ Before 
finally acting upon such tentative appropriation, the commission shall 
fix a time and place for holding public hearings upon the tentative ap- 
propriation, and shall give public notice of such hearing. Following the 
public hearings and before its final passage, the appropriation ordinance 
shall be published with a parallel comparison with the recommendation 
of the city manager. The commission shall not pass the appropriation 
ordinance until ten days after its publication, nor before the first Mon- 
day in February. 


Amd. Sec. 3, Ch. 173, L. 1925. 


5507. Determination salaries city manager and employees. The com- 
mission shall fix by annual salary ordinances the salary or compensation 
of the city manager, the heads of the departments and its own employees. 

The city manager shall fix the number and salaries or compensation 
of all other officers and employees. 

In cities where there is a civil service board as provided for in this 
act, the salary or compensation so fixed shall be uniform for like service 
in each grade of the service as the same shall be graded or classified by 
the city manager in accordance with the rules and regulations adopted 
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by the civil service board. All such salaries and rates of pay, shall be 
reported to the secretary of the civil service board. All fees and moneys 
received or collected by officers and employees shall be paid into the city 
‘treasury. 
Amd. Sec. 18, Ch. 31, L. 1923; Amd. Sec. 4, Ch. 173, L. 1925. 


5515. Laws continued in force. Except as otherwise in this act pro- 
vided, all acts and parts of acts and all laws now in force or hereafter 
enacted relative to municipal corporations, are hereby continued in full 
force and effect and shall be considered and construed as not repealed 
by this act, except in so far asthe same may be in conflict or inconsistent 
with the provisions of this act. 


_ Amd. Sec. 19, Ch. 31, L. 1923. 


5516. Exceptions to repealing clause. All laws and parts of laws 
in conflict herewith are hereby repealed; provided, however, that this act 
shall not repeal or modify any of the provisions of an act approved March 
4, 1918, entitled, ‘‘An act making the board of railroad commissioners 
of the state of Montana ex officio a public service commission for the regu- 
lation and control of certain public utilities, ete.,’’ or any amendment or 
amendments of said act, or section 6645 of the Revised Codes of Montana of 
1921, and neither shall this act in any manner curtail or impair the power 
or authority of said public service commission and any order made, action 
‘taken, or regulation provided, by said commission shall supersede and 
‘nullify any order, regulation, ordinance or other action authorized by 
‘this act in conflict with any such order, regulation, or action, of said 
public service commission; provided, that the annual report relating to the 
operation of any public utility owned by any municipality operating 
‘under the provisions of this act, to be made to said public service com- 
mission, shall conform to the fiscal year of such city or town as established 
by this act. 

_ Amd. Sec. 20, Ch. 31, L. 1923. 


CHAPTER 64A. 
MERGER OF COUNTY AND CITY GOVERNMENT. 


5520.1. Merger of county and city government authorized. The sepa- 
rate corporate existence and government of any county and of each and 
every city and town therein may be abandoned and terminated and such 
eounty and each and all of the cities and towns therein may be consoli- 
dated and merged into one municipal corporation and government under 
‘this act by proceeding as hereinafter provided. 

En. Sec. 1, Ch. 121, L. 1923. 
For text treatment of this subject see vol. 18 Cal. Jur. 703. 


_ 5520.2. Question, how submitted. The question of the abandonment 
and termination of the separate corporate existence and government of 
a county and of each and every city and town therein and the consolida- 
tion and merging of the existence and government of such county and 
each and all of the cities and towns therein into one municipal corpora- 
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tion and government, under the provisions of this act, shall be submitted 
to the qualified electors of such county if a petition be filed in the office 
of the county clerk of such county, signed by at least twenty per centum 
(20%) of the electors of said county whose names appear on the official 
register of voters of the county on the date of the filing of such petition, 
requesting that such question be submitted to the qualified electors of the 
county. 


En. Sec, 2, Ch. 121, L. 1923. 


5520.3. Form and certification of petition—Special election. Such 
petition shall be substantially in the form and shall be signed, verified 
and filed in the manner prescribed in this act for initiative, referendvim 
and recall petitions, and shall designate therein the name we which such 
consolidated government is to be known, which must be either that of the 
county or of some one of the cities or towns therein. If the county clerk 
shall find that such petition, or amended petition, so filed, is signed by 
the required number of qualified electors he shall so certify to the board 
of county commissioners of such county at their next regular meeting, 
and such board shall thereupon, and within ten days after receiving the 
clerk’s certificate, order a special election to be held at which election 
such question shall be submitted to the qualified electors of the county. 
Such order shall specify the time when such election shall be held, which 
shall be not less than ninety nor more than one hundred and ‘twenta 
days from and after the day when such order is made, and the board of 
county commissioners shall immediately upon making such order issue 
a proclamation setting forth the purpose for which such special election 
is held and the date of holding the same, which proclamation must be 
published and posted in the manner prescribed by section 535 Revised 
Codes of Montana of 1921. 


En. Sec. 3, Ch. 121, L, 1923. 


{ 


5520.4. Form of ballots. At such election the ballots to be used 
shall be printed on plain white paper, shall conform as nearly as possible 
to the ballots used on general elections, and shall haye printed thereon the 
following. 

“Shall the corporate existence and government of the County of 
Pa ie ate a ict allah aU ip ale and of each and every city and town therein be 
consolidated and merged into one municipal corporation and government 
under the provisions of Chapter (giving the number of this Act), Acts 
of the Eighteenth Legislative Assembly of the State of Montana, to bea 
known and designated as ‘City and County of ...........sseeceees eh 


[] YES. 


[] No. 


Such election shall be conducted, vote returned and canvassed and 
result declared in the same manner as provided by law in respect to 
general elections. ie 


En. Sec. 4, Ch. 121, L. 1923, 


1 
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5520.5. Special election — Proclamation — Nominations. If the ma- 
jority of the votes cast at such election shall be in favor of such con- 
‘solidation and merging, the board of county commissioners of such county 
must, within two weeks after such election returns have been canvassed, 
order a special election to be held for the purpose of electing the number 
of members of the commission to which such consolidated municipality 
‘shall be entitled, which order shall specify the time when such election 
shall be held, which shall be not less than ninety nor more than one 
hundred and twenty days from and after the day when such order is 
made, and the board of county commissioners, immediately upon making 
such order, shall issue a proclamation setting forth the purpose for which 
‘such special election is held and the date of holding the same, which 
proclamation must be published and posted in the manner prescribed by 
section 535, Revised Codes of Montana, 1921; provided, however, that if 
any general election is to be held in such county after three months but 
‘within six months from the date of the making of such order then such 
order shall require such special election to be held. at the same time as 
such general election. No primary election shall be held for the purpose 
of nominating candidates for members of the commission hereinafter 
provided for, to be voted for at such special election, but such candidates 
shall be nominated directly by petition which shall be in substantially 
the same form and be signed by the same number of signers as herein- 
aiter required for primary nominating petitions. Such election shall be 
conducted, vote returned and canvassed and result declared in the same 
‘manner as provided. by law in respect to general elections. 

En. Sec. 5, Ch. 121, L. 1928. 


_ 5520.6. Powers of consolidated municipality. The inhabitants of 
every consolidated municipality organized under the provisions of this 
act, as its limits are at the time of such organization, or as.they may be 
thereafter established as provided by law, shall be a body politic and ecor- 
‘porate under the designation and name as adopted at the election pro- 
viding for such consolidation and merging, and as such shall have per- 
petual succession; may use a corporate seal; may sue and be sued; may 
contract and be contracted with; may acquire property within or with- 
out the boundaries of the municipality for any municipal purpose, in fee 
simple, or lesser interest or estate, by purchase, gift, devise, appropria- 
tion, lease or lease with privilege of purchase, and may sell, lease, hold, 
‘manage and control such property as the interest of the municipality 
‘may require; levy and collect such taxes as are authorized by this act 
or by the general laws of the state; and, except as otherwise provided 
in this act, such municipality shall have and may exercise all other powers 
that are now or hereafter may be conferred on counties, cities and towns 
by the laws of this state. All powers of the municipality, whether ex- 
pressed or implied, shall be exercised and enforced in the manner pre- 
‘seribed in this act, or in the general laws of the state, or when not so 
prescribed, then as may be prescribed by ordinance or resolution of the 
‘commission. 


En. Sec. 6, Ch. 121, L. 1923. 
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5520.7. Commission—Number—Term—Vacancies—Qualifications. Ex- 
cept as otherwise provided in this act all powers of the consolidated mu- — 
nicipality shall be vested in a commission, and for the purpose of deter- 
mining the number of members composing such commission, consolidated 
municipalities organized under the provisions of this act shall be classi- 
fied and all of the provisions of sections 4741 and 4742 of the Revised 
Codes of Montana of 1921, governing and controlling the classification of 
such consolidated municipalities. In consolidated municipalities of the 
first class such commission shall consist of seven members; in consolidated 
municipalities of the second, third and fourth classes of five members; and 
in consolidated municipalities of the fifth,’ sixth, seventh and eighth 
classes of three members. The term of office of members of the commis- 
sion shall be four years and shall commence on the first day of July 
following their election; provided, however, that the terms of office of 
the members first elected at such special election shall commence on the 
first day of the third month following their election, and the terms of 
office of a majority of such members first elected, to be determined by 
lot, shall expire on the last day of June in the first year following their 
election, and the terms of the remaining members first elected shall ex- 
pire on the last day of June in the third year following their election. Ifa 
vacaney occur in the commission, except as the result of a recall elec- 
tion, some eligible person shall be chosen by a majority vote of the re- 
maining members to fill the place for the unexpired term. Members of the - 
commission must be qualified electors of the consolidated municipality and 
must be the owners of real estate situated therein to the value of not less 
than one thousand dollars, and shall not hold any other public office except 
that of notary public or member of the state militia. A member of the 
commission ceasing to possess any of the qualifications specified in this 
section shall immediately forfeit his office. 


En. Sec. 7, Ch. 123, L. 1923. 


5520.8. Meetings and organization of commission. At 2 o’clock 
P. M. on the last day of June following a regular municipal election the 
commission shall meet at the courthouse in the consolidated municipality 
and the newly elected members shall assume the duties of office; provided, 
however, that the first meeting of such commission, after the special elec- 
tion at which the first members of the commission are elected, shall be 
held at two o’clock P. M. on the first day of the third month following 
such special election, and at such meeting the members of such commission 
shall determine by lot the members whose terms will expire on the last 
day of June in the first year following such special election and the mem- 
bers whose terms will expire on the first day of July in the third year 
following such election. Thereafter the commission shall meet at such 
times as may be prescribed by ordinance or resolution, but not less fre- 
quently than once in each month. Special meetings shall be called by the 
clerk of the commission upon written request of the president, the man- 
ager, or a majority of the members of the commission. Any such notice 
shall state the subject to be considered at the meeting and no other 
subject shall be considered at such meeting. All meetings of the com- 
mission, and of committees thereof, shall be open to the public and the 
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rules of the commission shall provide that citizens of the municipality 
shall have a reasonable opportunity to be heard at any such meeting in 
regard to any matter considered thereat. 

En. Sec. 8, Ch. 121, L. 1923. 


5520.9. Commission to make rules—Expulsion members. The com- 


mission shall determine its own rules and order of business and shall 


keep a journal of its proceedings. It shall have power to compel the 
attendance of absent members, may punish its members for disorderly 
behavior and, by vote of not less than two-thirds of its members, may 
expel a member for disorderly conduct or the repeated violation of its 
tules; but no member shall be expelled unless notified of the charge 
against him and given an opportunity to be heard. 

En. Sec. 9, Ch. 121, L. 1923. 


5520.10. Election officers—Powers of president. At the first meeting 
of the commission following the special election at which the members 
thereof are first elected and thereafter at its meeting on the first day of 
July following each general election at which members of the commission 
are elected, the commission shall choose one of its members as president 


and another as vice-president. The president shall preside at meetings 


of the commission and shall exercise the powers and perform the duties 


conferred and imposed by this act and the ordinances of the municipality. 
He shall be recognized as the official head of the municipality for all 


ceremonial purposes, by the courts for serving civil processes, and by the 
governor for purposes of military law. In time of public danger or 


-emergency he shall, if authorized by vote of the commission, take com- 


mand of the police, maintain order and enforce the law. If a vacancy 
occur in the office of the president, or in case of his absence or disability, 
the vice-president shall act as president for the unexpired term or during 


the continuance of the absence or disability. 


En. Sec. 10, Ch. 121, L. 1923, 


5520.11. Director of finance clerk—Powers. The director of finance 
shall be ex-officio clerk of the commission and shall either in person or by 
deputy keep the records of the commission and perform such other duties 
as may be required by this act or by the commission. 

En. Sec. 11, Ch. 121, L. 1923. 


5520.12. Quorum and voting. A majority of the members elected 
to the commission shall constitute a quorum to do business, but a less num- 
ber may adjourn from time to time and compel the attendance of absent 
members in such manner and under such penalties as may be prescribed 
by ordinance. The affirmative vote of a majority of the members elected 
to the commission shall be necessary to adopt any ordinance, resolution, 
order or vote; except that a vote to adjourn, or regarding the attendance 
of absent members may be adopted by a majority of the members present. 

En. Sec. 12, Ch. 121, L. 1923. 


~ 5520.18. Compensation of commissioners—Compulsory attendance. 


The commission may by ordinance provide compensation for its members 
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to be paid in equal monthly or quarterly installments; but the total) 
amount of any such compensation for each member, shall not exceed the | 
sum of ($400) per year. 

Any member absent from a regular or regularly called meeting of 
the commission, except on account of his own illness, shall forfeit two per 
centum (2%) of his annual compensation for each such absence. Absence: 
from all regular meetings for a period of ninety days shall operate to 
vacate the seat of a member unless such absence be authorized by the 
commission. In addition to any compensation authorized by this section | 
each member of the commission shall receive ten cents per mile for any. 
distance, in excess of ten miles, necessarily traveled in going from and 
returning to his residence because of attendance upon a regular, or 
regularly called meeting of the commission. 


: 
. 
. 


En. Sec. 13, Ch. 121, L. 1923. 


5520.14. Ordinances, how enacted. Ordinances and resolutions shall | 
be introduced in the commission only in written or printed form. All | 
ordinances or resolutions, except ordinances making appropriations, shall : 
be confined to one Abbie which shall be clearly expressed in the title, 
except as provided in the next succeeding section of this act. Ordinaneaaa 
making appropriations shall be confined to the subject of appropriations. 
No ordinance shall be passed until it has been read on three separate days, 
unless the requirement of reading on three separate days has been dispensed | 
with by a vote of not less than two-thirds of the members of the com- | 
mission. The final reading shall be in full unless a written or printed | 
copy of the measure shall have been furnished to each member of the com. | 
mission prior to such reading. 

The enacting clause of all ordinances passed by the peers shat | 


be ‘‘Be it ordained by the city and county of ........... 2c. e eee ” and | 
the enacting clause of all ordinances submitted by the mnative shall 
be ‘‘Be it ordained by the people of the city and county of ....... Oa 


En. Sec. 14, Ch. 121, L. 1923. 


5520.15. Publication of ordinances. Ordinances may be revised, codi- | 
fied, re-arranged and published in book form under appropriate titles, 
chapters and sections and such revision and codification may be made in | 
one ordinance containing one or more subjects. The publication of such — 
revision and codification in book form as aforesaid shall be held to be 
a sufficient publication of the ordinance or several ordinances contained 
in such revision and codification. Any such publication of a revision or 
codification of ordinances in book form shall contain a certificate of the 
president and clerk of the correctness of such revision, codification and 
publication; and such book so published shall be received in evidence in| 
any court for the purpose of proving the ordinance or ordinances therein | 
contained, the same and for the same purpose as the original book, orgie 
nances, minutes or journals would be received. 


' Bn. Sec. 15, Ch. 121, L. 1923. 


5520.16. Ordinances, how revised. No ordinance, resolution or section | 
thereof shall be revised or amended unless the new ordinance or resolu- 
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tion contains the entire ordinance, resolution or section thereof as revised 
or amended. 


En. Sec. 16, Ch. 121, L. 1923. 


5520.17. Ordinances, effective date — Emergencies — Submission to 


-freeholders. Ordinances making the annual tax levy, ordinances and 


resolutions providing for local improvements and assessments, and emer- 
gency measures shall take effect at the time indicated therein. All other 
ordinances and resolutions enacted by the commission shall be in effect 
from and after thirty days from the date of their passage. Ordinances 
adopted by the electors shall take effect at the time fixed therein, or, if 
no time is specified, thirty days after the adoption thereof. An emergency 


_ measure is an ordinance or resolution to provide for the immediate preser- 


vation of the public peace, health or safety, in which the emergency claimed 
is set forth and defined in a preamble thereto. The affirmative vote of at 
least two-thirds of the members of the commission shall be required to pass 
an emergency ordinance or resolution. No measure making or amending 
a grant, renewal or extension of a franchise or other special privilege 


shall ever be passed without first submitting the application therefor to 
the resident freeholders in the manner provided by section 5075 and 5076 


of the Revised Codes of Montana of 1921. 
En. Sec. 17, Ch. 121, L. 1923. 


5520.18, Recording and publication ordinances. Every ordinance or 
resolution upon its final passage shall be recorded in a book kept for that 


purpose and shall be authenticated by the signatures of the president 


and clerk. Within ten days after its final passage each ordinance or reso- 
lution shall be published at least once in such manner as the commission 
may by ordinance provide. 


En. Sec. 18, Ch. 121, L. 1923. 


5520.19. Submission ordinances by petition. Any proposed ordi- 


nance, except an ordinance making a tax levy or appropriation, may be 


submitted to the commission by petition signed by ten per centum (10%) 
of the qualified electors of the municipality whose names appear on the 
register of voters on the date when the proposed ordinance is submitted 
to the commission. All petition papers circulated with respect to any 


proposed ordinance shall be uniform in character and shall contain the 


proposed ordinance in full. 
En. Sec. 19, Ch. 121, L. 1923. 


5520.20. Initiative petitions, submissions of. If an initiative peti- 
tion, or amended petition be found sufficient by the clerk he shall so 
certify and shall submit the ordinance therein set forth to the commission 
at its next meeting, and the commission shall at once read and refer it 
to an appropriate committee, which may be a committee of the whole. 
Provision shall be made for public hearings upon the proposed ordinance 
before the committee to which it is referred. Thereafter the committee 
shall report the ordinance to the commission, with its recommendations 


thereon, not later than sixty days after the date on’ which such ordi- 
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nance was submitted to the commission by the clerk. Upon receiving the 
ordinance from the committee the commission shall proceed at once to 
consider it and shall take final action thereon within thirty days from the 
date of such committee report. 

En. Sec. 20, Ch. 121, L. 1923. 


5520.21. Changes in proposed ordinances—Submission to voters. If 
the commission fail to pass an ordinance proposed by initiative petition, 
or pass it in a form different from that set forth in the petition therefor, 
the committee of the petitioners hereinafter provided for may require 
that it be submitted to a vote of the electors either in its original form 
or with any change or amendment presented in writing either at a public 
hearing before the committee to which the proposed ordinance was re- 
ferred or during the consideration thereof by the commission. If the 
committee of petitioners require the submission of a proposed ordinance 
to a vote of the electors they shall certify that fact to the clerk and 
file in his office a certified copy of the ordinance, in the form in which it 
is to be submitted, within ten days after final action on such ordinance 
by the commission. 

En. Sec. 21, Ch. 121, L. 1923. 


5520.22. Certification by clerk—Submission to electors. Upon receipt 
of the certified copy of a proposed ordinance from the committee of the 
petitioners the clerk shall certify the fact to the commission at its next 
regular meeting. If a municipal election is to be held within six months 
but more than ninety days after the receipt of the clerk’s certificate by 
the commission, such proposed ordinance shall be submitted to a vote of 
the electors at such election, If no such election is to be held within the 
time aforesaid the commission may provide for submitting the proposed 
ordinance to the electors at a special election to be held not sooner than 
ninety days after receipt of the clerk’s certificate. If no municipal elec- 
tion be held within six months as aforesaid, and the commission does not 
provide for a special election, the proposed ordinance shall be submitted 
to the electors at the first election held after the expiration of such six 
months. If, when submitted to the electors, a majority of those voting 
on a proposed ordinance shall vote in favor thereof, it shall thereupon 
be an ordinance of the municipality. 

En. Sec. 22, Ch. 121, L. 1923. 


5520.23. Effective date of initiative ordinances. When an ordinance 
proposed by initiative petition is passed by the commission in a changed 
or amended form, and the committee of the petitioners require that such 
proposed ordinance be submitted to a vote of the electors as hereinbefore 
provided, the ordinance as passed by the commission shall not take effect 
until after such vote, and, if the proposed ordinance so submitted, be 
approved by a majority of the electors voting thereon, the ordinance as 
passed by the commission shall be deemed repealed. 

En. Sec. 23, Ch. 121, L, 1923. 


5520.24. Initiative repealing ordinances. Proposed ordinances for 
repealing any existing ordinance or ordinances, in whole or in part, may 
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be submitted to the commission as provided in the preceding sections for 
initiating ordinances. Initiated ordinances adopted by the electors shall 
be published, and may be amended or repealed by the commission, ag in 
the case of other ordinances. 

En. Sec. 24, Ch. 121, L. 1923. 


5520.25. Submission ordinances to electors—Referendum petitions— 
/Suspensions. The electors shall have power to approve or reject at the polls 
any ordinance passed by the commission, except an ordinance making a tax 
levy or an emergency measure, such power being known as the referendum. 
Ordinances submitted to the commission and passed by the commission with- 
out change, or passed in an amended form and not required by the com- 
mittee of the petitioners to be submitted to a vote of the electors, shall 
be subject to the referendum in the same manner as other ordinances. 
If, within thirty days after the final passage of an ordinance, a petition 
signed by ten per centum (10%) of the qualified electors whose names 
appear on the register of voters on the date when such petition is filed, 
shall be filed with the clerk requesting that the ordinance, or any specified 
part thereof, be either repealed or submitted to a vote of the electors, it 
shall not become operative until the steps indicated herein have been 
taken. Referendum petitions shall contain the text of the ordinance, or 
part thereof, the repeal of which is sought. 


En. Sec. 25, Ch. 121, L. 1923. 


5520.26. Certification petitions—Reconsideration ordinances—Submis- 
sion to voters. If a referendum petition, or amended petition, be found 
sufficient by the clerk he shall certify that fact to the commission at its 
next regular meeting and the ordinance or part thereof set forth in the 
petition shall not go into effect, or further action thereunder shall be 
suspended if it shall have gone into effect, until approved by the electors 
as hereinafter provided. Upon receipt of the clerk’s certificate the com- 
mission shall proceed to reconsider the ordinance or part thereof and its 
final vote upon such reconsideration shall be upon the question ‘‘Shall 
the ordinance (or part of the ordinance) set forth in the referendum 
petition be repealed?’’ If upon such reconsideration the ordinance, or 
part thereof, be not repealed it shall be submitted to the electors at the 
next municipal election held not less than ninety days after such final 
vote by the commission. The commission by vote of not less than two- 
thirds of its members may submit the ordinance, or part thereof, to the - 
electors at a special election to be held not sooner than the time aforesaid. 
If when submitted to the electors any ordinance, or part thereof, be not 
approved by a majority of those voting thereon it shall be deemed 
repealed. 

En. Sec. 26, Ch. 121, L. 1923. 


5520.27. Ballot title—Voting. Ordinances, or parts thereof, sub- 
mitted to vote of the electors in accordance with the initiative and 
referendum provisions of this act shall be submitted by ballot title which 
‘shall be prepared in all cases by the director of law. The ballot title 
‘may be distinct from the legal title of any such proposed or referred 
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ordinance and shall be a clear, concise statement, without argument or 
prejudice, descriptive of the substance of such ordinance or part thereof. 
The ballot used in voting upon any ordinance, or part thereof, shall 
have below the ballot title the two following propositions, one above the 
other, in the order indicated: ‘‘For the ordinance’’ and ‘‘Against the 
ordinance.’’ Immediately at the left of each proposition there shall be a 
square in which by making a cross-mark () the elector may vote for 
or against the ordinance or part thereof. Any number of ordinances, 
or parts thereof, may be voted upon at the same election and may be 
submitted on the same ballot, but the ballot used for voting thereon shall 
be for that purpose only. 


En. Sec. 27, Ch. 121, L. 1923, 


5520.28. Preliminary acts. In case a petition be filed requiring that 
an ordinance passed by the commission providing for the expenditure of 
money, a bond issue, or a public improvement be submitted to a vote of 
the electors, all steps preliminary to such actual expenditure, actual issu- 
ance of bonds, or actual execution of the contract for such improvement, 
may be taken prior to the election. 


En. Sec. 28, Ch. 121, L. 1923. 


5520.29. Signatures to petitions—Form affidavit. The signatures to 
initiative, referendum or recall petitions need not be appended to one 
paper, but to each separate petition paper there shall be attached an 
affidavit of the circulator thereof as provided by this section. Each 
signer of any such petition paper shall sign his name in ink or indelible 
pencil and shall indicate after his name his place of residence by street 
and number, or other description sufficient to identify the place. There 
shall appear on each petition paper the names and addresses of five elec- 
tors of the municipality, who, as a committee of the petitioners, shall be 
regarded as responsible for the circulation and filing of the petition. 
The affidavit attached to the petition paper shall be as follows: 


State of Montana, 
City and County of ...... oy Feeling “oA ins 


Bie Bate og Uy, Aunt ..«.., being duly sworn, deposes and says that he 
is the cireulator of the foregoing paper and that the signatures appended 
thereto were made in his presence and are the genuine signatures of the 
persons whose names they purport to be. 


Signed ........ CL OS AOL dA C99 Oe Bee : 
Subscribed and sworn to before me this ........ day of ......... «oa 
19 byte | 
Notary Public for the State of Montana, 
Residing at ..... » dyes en (> o'aele >), MOntanaE 
My commission expires ....cceeseee cee ecees 


En. Sec. 29, Ch. 121, L. 1923. 


5520.30. Filing and certification of petitions. All petition papers 
comprising an initiative, referendum or recall petition shall be assembled 
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and filed with the clerk as one instrument. Within ten days after a peti- 
tion is filed the. clerk shall determine whether it is signed by a sufficient 
number of electors and shall attach thereto a certificate showing the result 
of his examination. If he shall certify that the petition is insufficient he 
shall set forth in his certificate the particulars in which it is defective and 
shall at once notify the committee of the petitioners of his findings. 

En. Sec. 30, Ch. 121, L. 1923. 


5520.31. Amendment of petitions. An initiative, referendum or recall 
petition may be amended at any time within ten days after the making 
of a certificate of insufficiency by the clerk, by filing a supplementary 
petition upon additional papers signed and filed as provided in case of an 
original petition. The clerk shall, within five days after such amend- 
ment is filed, make examination of the amended petition and, if his certifi- 
eate shall show the petition still to be insufficient, he shall file it in his 
office and notify the committee of the petitioners of his findings and no 
further action shall be had on such insufficient petition. The finding of 
the insufficiency of a petition shall not prejudice the filing of a new 
petition for the same purpose. 


En. Sec. 31, Ch. 121, L. 1923. 


5520.32. Manager—Appointment—Powers—Compensation — Removal. 
The commission shall appoint a manager, who shall be the chief executive 
officer of the municipality. He shall be chosen by the commission solely 
on the basis of his executive and administrative qualifications and need 
not when appointed be a resident of the municipality. No member of the 
commission shall, during the time for which elected, be chosen manager, 
|The manager shall not be appointed for a definite term. but shall be 
removable at the pleasure of the commission. In case the commission 
determine to remove the manager he shall, if he so demand, be given a 
written statement of the reason alleged for the proposed removal and the 
right to be heard thereon at a public meeting of the commission prior to 
the date on which his final removal shall take effect, but pending and dur- 
ing such hearing the commission may suspend him from office. The action 
of the commission in suspending or removing the manager shall be final, 
it being the intention of this act to vest all authority and fix all respon- 
sibility for any such suspension or removal in the commission. In ease 
of the absence or disability of the manager the commission may designate 
' some responsible person to perform the duties of the office. The manager 
Shall receive such compensation as may be fixed by the commission. 
En. Sec. 32, Ch. 121, L. 1923. 


5520.33. Appointment of officers by manager. The manager shall be 
responsible to the commission for the proper administration of the affairs 
of the municipality placed in his charge and to that end shall appoint 
all officers and employees in the administrative service of the municipality 
except as otherwise provided in this act and except as he may authorize 
the head of a department or office, responsible to him to appoint sub- 

/ ordinates in such department of office. Appointments by or under the 
' authority of the manager shall be confined to citizens of the municipality, 
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except in such specific cases as the commission may suspend this require- 
ment, and shall be on the basis of the ability, training and experience 
of the appointees in the work which they are to perform. All such ap- 
pointments shall be without definite term unless for temporary service 
not to exceed sixty days. 


En. Sec. 33, Ch. 121, L. 1923, 


5520.84. Removal of officers—Procedure. Any officer or employee of 
the municipality appointed by the manager, or upon his authorization, - 
may be laid off, suspended or removed from office or employment either 
by the manager or the officer by whom appointed. Verbal or written 
notice of lay-off, suspension or removal given to an officer or employee, 
or written notice left at or mailed to his usual place of residence, shall 
be sufficient to put any such lay-off, suspension, or removal into effect 
unless the person so notified shall, within five days of such notice, de- 
mand a written statement of reasons therefor and the right to be heard 
thereon before the manager. Upon such demand the officer making the 
lay-off, suspension or removal shall supply the person notified thereof with 
a written statement of the reasons therefor and the manager shall fix a 
time and place for the public hearing. Following the public hearing the 
manager shall either confirm the lay-off, suspension or removal as specified 
in the notice, reinstate the person so notified in the service, or make 
such other disposition of the matter as, in his opinion, the good of the 
service may require. The decision of the manager in any such case 
shall be final, and there shall be no appeal therefrom to any officer, body 
or court whatsoever. A copy of the written statement of reasons given 
for any lay-off, suspension or removal, and a copy of any written reply 
thereto by the officer or employee involved, together with a copy of 
the decision of the manager, shall be filed as a public record in the office 
of the clerk. 

En. Sec. 34, Ch, 121, L, 1923. 


5520.35. Control of administrative service. Neither the commission 
nor any of its committees or members shall direct or request the appoint- 
ment of any person to, or his removal from, office or employment by the 
raanager or any of his subordinates, or in any manner take part in the 
appointment or removal of officers and employees in the administrative 
service of the municipality. Except for the purpose of inquiry, the 
commission and its members shall deal with that portion of the ad- 
ministrative service for which the manager is responsible solely through 
the manager, and neither the commission nor any member thereof shall 
give orders to any subordinate of the manager either publicly or pri- 
vately. Any violation of the provisions of this section by a member of 
the commission shall be a misdemeanor, conviction of which shall imme- 
diately forfeit the office of the member so convicted. 


En. Sec, 35, Ch. 121, L. 1923. 


5520.36. General duties of manager. It shall be the duty of the 
manager to act as chief conservator of the peace within the municipality; 
to supervise the administration of the affairs of the municipality; to see 
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that the ordinances of the municipality and the laws of the state are 
enforced; to make such recommendations to the commission concerning 
the affairs of the municipality as may seem to him desirable; to keep the 
commission advised of the financial conditions and future needs of the 
municipality; to prepare and submit to the commission such reports as 
may be required by that body; and to perform such other duties as 
may be prescribed by this act or be required of him by ordinance or 
resolution of the commission. 

En. Sec, 36, Ch. 121, L. 1923. 


5520.37. Who to attend sessions of commission. The manager, the 
directors of all departments, and all other officers of the municipality shall 
be entitled to be present at all sessions of the commission. The manager 
shall have the right to take part in the discussion of all matters coming 
before the commission and the directors and other officers shall be en- 
titled to take part in all discussions of the commission relating to their 

- respective departments and offices. 


En. Sec. 37, Ch. 121, L. 1923. 


5520.38. Enumeration of departments— Changes. In consolidated 
municipalities of the first, second, third and fourth classes there shall 
be a department of finance; a police department, a department of public 
work, a department of health, a fire department, and such other depart- 
ments and offices as may be established by ordinance. In consolidated 
municipalities of the fifth, sixth, seventh and eighth classes there shall 
be a department of finance, a police department, a department of public 
works and a department of health and such other departments and offices 
as may be established by ordinance. The commission may change or 
abolish any department or office established by ordinance and may pre- 
scribe, combine, distribute or discontinue the functions and duties thereof. 
Additional functions and duties may be by ordinance assigned to depart- 
ments and offices created by this act, but no function or duty assigned 
by this act to any such department or office shall be discontinued or as- 
signed to any other department or office. If the manager so recom- 
‘mend, and the commission so authorize, the manager may appoint one 
person to act, as the head of two or more departments or offices; but 
the department of law must not thus be joined with any other depart- 
ment, nor shall the manager be authorized to act as head of the depart- 
ment of finance, or of any office therein other than of purchasing agent 
or assessor. 
En. Sec. 38, Ch. 121, L. 1923. 


- 


5520.39. Employees, how regulated. The number of assistants and 
‘other subordinates to be employed in or by each administrative depart- 
ment or office shall be fixed by the commission, but the commission may 
authorize the manager to determine the number of such assistants and 
subordinates in and for a specified department or office subject to the 
appropriations made thereto. 


En. Sec. 39, Ch. 121, L. 1923. 
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5520.40. List of employees—Payment salaries—Recovery. The direc- 
tor of finance shall maintain in his office a list of all persons in the 
administrative service of the municipality, showing in connection with 
each name the position held, the date of appointment, the character of 
employment, and the rate of compensation. Each appointing officer shall 
promptly transmit to the director of finance such information regarding 
his department or office as may be necessary to keep this list accurate 
in all respects at all times. The treasurer shall not pay, nor shall the 
director of finance issue, any warrant for the payment of, any salary 
or compensation to any person whose name does not appear upon such 
list, nor shall payment be made at a rate other than that specified on such 
list. Any sum paid contrary to the foregoing provisions of this section 
may be recovered from any officer paying or authorizing the payment 
thereof or from the surety on his official bond. If through the failure 
of any officer to give information to the director of finance as required 
in this section, or through omission or error in such information, payment 
is made to any person whose name should not be on such list, or pay- 
ment is made in excess of the amount which any person whose name is 
rightfully on the list should receive, then the amount of any such pay- 
ment or excess payment may be recovered from the officer by reason. 
of whose failure, omission or error the payment or excess payment was 
made, or from the surety on his official bond. 


En. Sec. 40, Ch. 121, L. 1923. 


5520.41. Compensation of employees—Schedules. The compensation 
of officers and employees in the administrative service of the municipality 
shall be fixed by ordinance, but all positions in such service except those 
of heads of departments and heads of offices not included within regular 
departments shall, for purposes of compensation, be graded and classified 
by the manager according to duties and responsibilities. The commission 
shall by ordinances establish a schedule of compensation for the positions 
so graded and classified which shall prescribe uniform compensation for 
like service as determined by the grading and classification of the man- 
ager. Such schedule of compensation may establish a minimum and 
maximum for any grade, and an increase in compensation within the 
limits provided for any grade may be granted by the manager upon the 
basis of efficiency and seniority. 


En. Sec. 41, Ch. 121, L. 1923. 


5520.42. Advisory board—Compensation—Meetings. The manager 
may appoint a board of citizens qualified to act in an advisory capacity 
to the head of any specified department or office. The members of all 
such boards shall serve without compensation and it shall be their duty 
to consult and advise with the officer in charge of the department or 
office for which they are appointed but not to direct the conduct of such 
department or office. Public meetings of such boards may be called 
for the consideration of the affairs of the department or office for which 
they are appointed. 


En. Sec. 42, Ch. 121, L. 1923. 
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5520.43. Investigation affairs of municipality—Service of subpoenas. 
The commission, the manager, or any person or committee authorized by 
either of them, shall: have power to inquire into the conduct of any 
department or office of the municipality and to make investigations as to 
municipal affairs, and for that purpose may subpoena witnesses, adminis- 
ter oaths, and compel the production of books, papers and other evi- 
dence. It shall be the duty of the manager to designate a police officer 
to serve subpoenas. The commission shall provide by ordinance the 
penalty or penalties for contempt in refusing to obey any such subpoena, 
or to produce such books, papers and other evidence and shall have the 
power to punish any such contempt in the manner provided by ordinance. 
__ En, Sec, 43, Ch. 121, L. 1923, 


5520.44. Department of law—Duties of director. The department of 
law shall be in charge of a director to be appointed by the commission 
without definite term, who shall be a resident and elector of the munici- 
pality and who shall possess all of the qualifications required of county 
attorneys. He shall have all the powers and, either personally or by 
‘such assistants as he may designate, shall perform all the duties that 
now are or hereafter may be prescribed for county attorneys, city at- 
torneys and public administrators and, in addition thereto, he shall be 
chief legal advisor of and attorney and counsel for the municipality and 
of all departments and offices thereof and shall perform such other duties 
as may be required by the commission. He shall qualify by taking the 
‘oath of office prescribed by the constitution and giving a bond in the 
‘amount required of a public administrator in a county of the same 
‘class. He shall receive from the state as part of his salary the same 
amount which is paid by the state to county attorneys in counties of 
the same class, and the remainder of his salary shall be paid by the 
municipality. For all purposes in connection with criminal prosecutions 
he shall be known and designated as ‘‘County Attorney of the City and 
Beomntyior S20. OS EBS Tse. fh 


En. Sec. 44, Ch. 121, L. 1923. 


5520.45. Director of finance—Powers. The director of finance shall 
have charge of the administration of the financial affairs of the muni- 
‘eipality including the keeping and supervision of all accounts; the cus- 
tody and disbursement of municipal funds and moneys; the making of 
‘special assessments; the assessment of property for taxation; the issu- 
“ance of licenses; the collection of license fees; the control over expendi- 
tures; the purchase, storage and distribution of supplies needed by the 
municipality; and such other duties as the commission may by ordinance 
require. He shall also have all powers and perform all duties imposed 
upon county clerks, recorders and auditors by general law. 


En. Sec. 45, Ch. 121, L. 1923. 


5520.46. Director of finance—Duties as to revenue and expenses. 
The director of finance shall prepare and submit to the commission each 
“month a summary statement of revenues and expenses for the preceding 
‘month, detailed as to appropriations and funds in such manner as show 
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the exact financial condition of the municipality and of each department, 
and office thereof as of the last day of such month. 


En. Sec. 46, Ch, 121, L. 1923. 


5520.47. Division of audit and account. There shall be in the de- 
partment of finance a division of audit and accounts of which the diree- 
tors of finance shall himself be the head. As head of such office he 
shall be charged with keeping the books of financial account for all 
departments and offices of the municipality and, whenever practicable, 
such books and accounts shall be kept in the office of the division of 
audit and accounts. Report shall be made daily to the division of audit 
and accounts by each department and office showing the receipt of all 
moneys and the disposition thereof. 


Bn. Sec. 47, Ch. 121, L. 1923. 


5520.48. Officer’s accounts to be audited when. Upon the death, 
resignation, removal or expiration of the term of any officer of the 
municipality the director of finance shall cause an audit and investiga- 
tion of the accounts of such officer to be made and shall report to the 
manager and the commission. Either the commission or the manager may 
at any ‘time provide for an examination or audit of the accounts of any 
officer or department of the municipal government. In case of the death, 
resignation or removal of the director of finance, the manager shall 
cause an audit to be made of his accounts. If, as a result of any such 
audit, an officer be found indebted to the municipality the director of 
finance, or other person making such audit, shall immediately give notice 
thereof to the commission, the manager and the director of law and the 
latter shall forthwith proceed to collect such indebtedness. 


En. Sec, 48, Ch. 121, L. 1923. 


5520.49. Division of the treasury. There shall be in the department 
of finance a division of the treasury, the head of which shall be treasurer 
of the municipality, and who shall have the powers and perform the 
duties prescribed for city treasurers and county treasurers by general 
law and who shall be required to qualify by giving a bond in the same 
amount required of county treasurers of counties of the same class. 
All moneys received by an officer or employee of the municipality for 
or in connection with the business of the municipality shall be paid 
promptly into the treasury. The commission shall by ordinance provide 
for the prompt and regular payment of such money into the treasury, 
and shall also, in the manner hereinafter provided, designate the banking 
institutions with which it shall be deposited. 


En. Sec. 49, Ch. 121, L. 1923, 


5520.50. Division of purchases and supplies— Purchasing agent. 
There shall be in the department of finance a division of purchases and 
supplies at the head of which there shall be a purchasing agent. The 
purchasing agent shall make all purchases for the municipality in the 
manner, and with such exceptions, as may be provided by ordinance 
and shall, under such regulations as may be provided by ordinance, 


618 


| 


Ch. 64A] MERGER OF CouNTY AND City GOVERNMENT. [5520.51-9520.56 


sell all property, real and personal, of the municipality not needed for 
public use or that may have become unsuitable for use. He shall have 


charge of such storerooms and warehouses of the municipality as the 


commission may by ordinance provide. 


En. Sec. 50, Ch. 121, L. 1923. 


5520.51. Supplies, how purchased—Limitations. Before making any 
purchase or sale the purchasing agent shall give opportunity for com- 


petition, under such rules and regulations as the commission may by 


ordinance establish. Supplies required by any department or office of 
the municipality may be furnished upon requisition from the stores under 
the control of the purchasing agent, and whenever so furnished shall be 
paid for by the department or office furnished therewith by warrant 
made payable to the credit of the store’s account of the division of pur- 
chases and supplies. The purchasing agent shall not furnish any supplies 
to any department or office unless there be to the credit thereof an avail- 
able unencumbered appropriation balance sufficient to pay for such 
supplies. 
En. Sec. 51, Ch. 121, L. 1923. 


5520.52. Division of assessment. There shall be in the department of 


finance a division of assessment the head of which shall be the assessor. 


|The assessor and his deputies shall have the powers, qualify in the 


manner, and perform the duties prescribed for county assessors and 
deputy assessors by general law. 


En. Sec. 52, Ch. 121, L. 1923. 


5520.53. Powers of assessor. The assessor shall also be in charge of 
the preparation of all special assessments for public improvements; the 
giving of notice of such assessments to property owners; and the certifica- 
tion of all unpaid assessments to the director of finance. 


En. Sec. 53, Ch. 121, L. 1923. 


5520.54. Fiscal year. The fiscal year of the municipality shall begin 
with the first day of July and shall end with the next succeeding 
thirtieth day of June, and all of the provisions of the general laws of 
the state in respect to budgets for cities and counties shall apply to such 
municipality. 

En. Sec. 54, Ch. 121, L. 1923. 


5520.55. Limitation on tax levy. No ordinance making the annual 
tax levy shall be passed fixing the rate to be levied upon all property 
within the municipality to defray current expenses, including salaries 
otherwise unprovided for, in excess of sixteen mills on each dollar of 
the assessed valuation. 


En. Sec. 55, Ch. 121, L. 1923. 


5520.56. Tax limit. The tax limit provided by section 55 of this 


act shall apply only to taxes for the purposes therein specified. Taxes 


required by this act to be levied on account of the debt of the munici- ' 
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pality, or any district thereof, and special taxes authorized by this act 
or by the general laws of the state, shall not be affected by such limits 


nor shall such taxes be considered in determining the limits of taxation | 


fixed by section 55 of this act. 
En. Sec, 56, Ch. 121, L. 1923. 


5520.57. Special tax levy. The municipality shall have the power 
and authority to levy special taxes for all purposes which counties, cities 


and towns are authorized to levy by general laws of the state, and all 


of the provisions of such laws shall be applicable to and shall govern 
and control, the municipality in the levying and collection of such special 
taxes. 


En. Sec. 57, Ch. 121, L. 1923. 


5520.57A. Designation districts—Tax. The commission may by ordi-. 


nance designate clearly specified districts in or for which special services 
are to be performed and may levy upon the property in any such dis- 
trict such tax, in addition to any taxes authorized by section 55 of this 
act as may be necessary to pay the cost of such special service or services. 
Any such additional tax levied under the authority of this section upon 
the property within any district shall not exceed fifteen mills unless 
the question of levying a higher rate for a specified year or years 


shall have been submitted to the electors of the district and approved 


by a majority of those voting therein; but in no case shall such additional 
levy be more than twenty mills. 


En. Sec. 1, Ch. 162, L. 1925. 


5520.58. Collection of taxes. All taxes levied by the municipality 
shall be collected. and payable in the manner, at the time and under 


the penalties prescribed by law for the collection and payment of state. 


and county taxes. 
En. Sec. 58, Ch. 121, L. 1923. 


5520.59. Continuation of special districts—Special tax levies. The 


district comprised within the boundaries of any city, town or district, 
‘existing within the county at the time of the adoption of this act by the 


electors thereof shall, for the purpose of paying the interest and principal 


of any debt incurred by such city, town or district prior to such adop- 


tion, be continued as a special district until such debt shall have been 
paid, and the commission shall, in the annual tax levy ordinance, levy 
upon the property within each such district such tax, in addition to all 
other taxes, as the director of finance shall report to be necessary to 
provide for paying the interest on each such debt as it falls due and the 
principal thereof as it. matures, and no other property within the 
municipality shall be taxable or made liable for the payment of any such 
debt. The commission shall likewise provide in the annual tax levy ordi- 
nance for the levy of such tax upon all property within the municipality 
as the director of finance shall report to be necessary to provide for 


paying the interest as it falls due and the principal as it matures of any | 
debt of the municipality as a whole. The tax levy for the debt of the — 
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municipality as a whole, and the tax levy for the debt of each such 
district, shall each be a separate levy and shall be distinct from and in 


addition to all other tax levies, and the proceeds of each such tax levy 


shall be placed in a separate fund for the payment of the interest and 
principal of the debt for which the tax was levied, and no part of any 
such fund shall be used for any other purpose whatever. 


En. Sec. 59, Ch. 121, L. 1923. 


5520.60. Claims—Vouchers—Issuance warrants. No claim against 
the municipality shall be paid except by means of a warrant on the 


treasury issued by the director of finance. The director of finance shall 


issue no warrant for the payment of a claim unless the claim be evi- 
denced by a voucher approved by the head of the department or office 
for which the indebtedness was incurred, and each such officer and his 
surety shall be liable to the municipality for all loss or damage sustained 
by reason of his negligent or corrupt approval of any claim. 

En. Sec. 60, Ch. 121, L. 1923. 


5520.61. Examination of claims—Liability director. The director of 
finance shall examine all pay-rolls, bills and other claims and demands 


‘against the municipality and shall issue no warrant for payment unless 


he finds that the claim is in proper form, correctly computed and duly 
approved; that it is legally due and payable; and that an appropriation 
has been made therefor which has not been exhausted. He may investi- 
gate any claimant and for that purpose may summon before him any 
officer, agent or employee of the municipality, any claimant or other 
person, and examine him upon oath or affirmation relative thereto, and 
if he finds a claim to be fraudulent, erroneous or otherwise invalid or 
that the appropriation out of which such claim is payable has been 
exhausted, he shall not issue a warrant therefor. If the director of 
finance issue a warrant on the treasury authorizing payment of any claim 
in contravention of the provisions of this section he and his sureties 
shall be individually liable to the municipality for the amount of such 
warrant if paid. 
En. Sec, 61, Ch. 121, L. 1923. 


5520.62. Certification of certain contracts. No contract, agreement 
or other obligation, other than contracts pertaining to work or improve- 
ments to be paid for by special assessments, involving the expenditure of 
any funds shall be entered into, nor shall any order for such expenditures 
be valid, unless the director of finance shall first certify to the com- 
mission that the object or purpose for which such expenditure is to be 
made and the amount thereof is provided for by an appropriation in the 
annual budget, or in a supplemental budget, and that the same has not 
been expended. The certificate of the director of finance shall be filed 
and made a matter of record in his office, and the appropriation for such 
purpose shall thereafter be considered as having been set aside and 
expended to the amount of such contract, agreement or obligation. 


En. Sec, 62, Ch. 121, L, 1923. 
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5520.63. Contracts, when void. All contracts, agreements or other 
obligations entered into, all ordinances and resolutions passed, and or- 


‘ 


rou 


ders adopted, contrary to the provisions of sections 62 of this act shall — 


be void, and no person whatever shall have any claim, or demand against 

the municipality thereunder, nor shall the commission or any officer of 

the municipality waive or qualify the limitations fixed by such sections, 

or fasten upon the municipality any lability whatever in excess thereof, 
En. Sec. 63, Ch. 121, L. 1923. 


5520.64. Depositories—Bonds. On or before the first day of August 
of each year the commission shall designate the banks subject to state or 
national supervision in which the funds of the municipality shall be 
deposited. In designating such banks the commission shall specify the 
maximum amount of municipal funds that may be kept at any time 
in each. Unless a bank designated as a depository shall elect to deposit 
securities with the treasurer, as provided in the next succeeding section, 
it shall give good and sufficient bonds, with sureties to be approved by 
the commission, conditioned for the safe keeping and payment of the 
municipal funds deposited therewith and the interest thereon. Any 


such bonds of a depository shall be in the aggregate equal to the amount 


designated by the commission as the maximum of municipal funds which 
may at any time be kept by such depository. 
En, Sec. 64, Ch, 121, L. 1923. 


5520.65. Deposit of securities—Interest. In lieu of the surety bonds 


specified in the next preceding section any bank designated as a deposi- 


tory of municipal funds may deposit with the treasurer bonds of the 
class and kind in which, by the provisions of this act, the sinking fund 
of the municipality may be invested. Bonds so deposited shall be in an 
amount equal to the amount of municipal funds permitted at any time 
to be deposited with such bank, shall be approved by the commission and 
shall be accompanied by proper assignment, to the end that the bank so 
depositing and assigning such bonds will safely keep and pay over to the 
treasurer, or his order, on demand and free of exchange, all moneys at 
any time deposited therein with interest thereon at the rate agreed upon, 
and that in case of default on the part of such bank the commission shall 
have power and authority to sell such bonds, or so much thereof as may 
be necessary, to realize the full amount of the funds deposited therein. 
The bank shall be entitled to interest on the securities so deposited with 
the treasurer, when paid, and to the return of the securities at the termina- 
tion of such trust so long as the bank is not in default. With the ap- 
proval of the commission a bank may at any time substitute other like 
securities of.equal value for those so deposited. 
En. Sec. 65, Ch. 121, L. 1923. 


5520.66. New bonds, when required. Whenever for any cause the 
commission shall deem the bonds or securities of any bank insufficient 
security for the municipal funds deposited or likely to be deposited 


therein the commission shall require new bonds to be given or new securi- — 


ties to be deposited with the treasurer. If any bank shall fail promptly 
to execute and present such new bonds, or deposit such new securities, 
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Tine Beene shall at once withdraw all deposits therefrom and no 

further deposit of municipal funds shall be made therein antil such 

bank shall have been redesignated by the commission as a depository. 
En. Sec. 66, Ch. 121, L. 1923. 


5520.67. Surety bonds—Record of securities. All surety bonds given 
by a bank in accordance with the provisions of this act shall continue 
in force so long as funds of the municipality deposited therein shall be 
unpaid. Nothing herein provided shall impair the rights and remedies 
of the municipality on such bonds under the laws of the state. Bonds 
and other securities given by banks in accordance with this act shall 
be entered in a record to be kept for that purpose by the director of 
finance and deposited with the treasurer for safe keeping. The record 
of such bonds and securities kept by the director of finance, or copies 
thereof certified by that officer, shall be competent and prima facie 
evidence of the contents and tenor thereof. 

En. Sec. 67, Ch, 121, L. 1923. 


. 5520.68. Deposit of funds. All funds received by the treasurer shall 
be deposited by him in the designated banks in the name of the 
municipality subject to the order of the treasurer, and shall be dis- 
tributed among the designated banks as nearly as may be in proportion 
to the maximum amounts which they have been authorized to receive by 
the commission. 

En. Sec. 68, Ch. 121, L. 1923. 


5520.69. Interest on deposits. Banks designated as depositories shall 
pay interest on daily balances of municipal funds at a rate approved by 
the commission, which shall in no ease be less than two and one-half 
per centum. The interest due on such deposits shall be paid to the 
treasurer by check on the last day of each quarter of the fiscal year. 
If the treasurer shall at any time receive, or have in any bank, funds 
which will probably remain on deposit three months or longer he may, 
with the approval of the commission either take therefor certificates of 
deposit from a designated depository, payable to his order on demand, 
and bearing a higher rate of interest, or invest such funds in any bonds 
maturing within six months in which the sinking fund of the municipality 
may be invested. The treasurer shall make a monthly statement to the 
director of finance of the municipal funds in each bank, and the interest 
received thereon, as of the last day of each month. 


En. Sec. 69, Ch, 121, L. 1923. 


5520.70. Disbursement of moneys by check. No bank receiving funds 
of the municipality on deposit shall have authority to pay out any such 
money except upon checks drawn upon that bank signed by the treasurer. 


En. Sec, 70, Ch. 121, L. 1923. 


5520.71. Liability of treasurer and sureties. When the funds of the 
municipality are deposited and kept in designated banks according to 
the provisions of this act the treasurer and the sureties on his official 
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bond shall be exempt from all liability for the loss of any funds so 
deposited if such loss is caused by the failure, bankruptcy, or any other 
act or default of such banks, but the want of care or due diligence on 
the part of the treasurer or commission in protecting the municipality 
against loss, shall not exempt the treasurer, the members of the com- 
mission or sureties on their respective bonds from liability. Nothing 
herein provided shall deprive the municipality of any right or remedy 
against any defaulting bank or against its officers or stockholders. 
En. Sec. 71, Ch. 121, L. 1923. 


5520.72. Limitation of indebtedness. The municipality shall not be- 
come indebted in any manner, or for any purpose, to an amount, includ- 
ing existing indebtedness, in the aggregate exceeding five per centum 
(5%) of the value of the taxable property therein as ascertained by 
the last assessment for state and county taxes prior to incurring such 
indebtedness, and all warrants, bonds or obligations in excess of such 
amount given by or on behalf of the municipality shall be void. 

En. Sec. 72, Ch. 121, L. 1923. 


5520.73. Borrowing money. The consolidated municipality may bor- 
row money or issue bonds for any municipal purpose to the extent 
and in the manner provided by the constitution and laws of Montana for 
the borrowing of money or issuing of bonds by counties and cities and 
towns. 

En. Sec. 73, Ch. 121, L. 1923. 


5520.74. Sinking fund board—Investment sinking funds. The sink- 
ing funds of the municipality shall be in charge of a sinking fund board 
consisting of the president, the director of finance and the director of 
law. The president shall be the chairman and the director of finance the 
secretary of the board. By and with consent of the commission the 
sinking fund board shall invest the sinking fund in bonds or certificates 
of indebtedness of the United States; state bonds or certificates of in- 
debtedness of Montana or any other state of the United States; bonds 
of the municipality; registered warrants on the treasury of such muni- 
cipality; bonds of any city in the state of Montana; and in such county 
or school bonds of Montana as may be approved by the commission. In 
case the sinking fund be invested in bonds of the municipality such bonds 
shall not be canceled before maturity but shall be held by the sinking 
fund board and the interest thereon paid over and applied to the in. 
erease of the sinking fund. Whenever the principal of any of the bonds 
of the municipality shall become due the sinking fund board shall, with 
the consent of the commission, dispose of such of the bonds belonging 
to the sinking fund as, with the money on hand belonging to the sinking 
fund, shall be necessary to pay the bonds so becoming due. 

En. Sec, 74, Ch. 121, L. 1923. 


= 


5520.75. Letting of contracts — Advertising — Execution. All con- 
tracts entered into by the municipality for supplies or materials, for any 
public work, or for the construction, reconstruction, repair, maintenance 
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or operation of any public works or improvements for which must be 
paid a sum exceeding two hundred and fifty dollars ($250) shall be 
awarded to the lowest responsible bidder, after public advertisement and 
competition as may be prescribed by ordinance, but the manager shall 
have the right to reject all bids and advertise again. All advertisements 
as to contracts shall contain a reservation of the foregoing right. All 
contracts entered into by the municipality shall be signed by the manager 
aiter approval thereof by the commission. 
En. Sec. 75, Ch. 121, L. 1923. 


5520.76. Alteration of contracts. When it becomes necessary in the 
opinion of the manager to make alterations or modifications in any con- 
tract entered into by the municipality such alterations shall be made only 
when authorized by the commission upon the written recommendation 
of the manager. No such alteration shall be valid unless the new price 
to be paid for any supplies, material or work under the altered or 
modified contract shall have been agreed upon in writing and signed by 
the contractor and the manager prior to such authorization by the 
commission. 

En. Sec. 76, Ch. 121, L. 1923. 


5520.77. Police department—Director—Officers. The police depart- 
ment shall be in charge of a director who shall be chief of the police 
force of the municipality. Officers and patrolmen of the police depart- 
ment, subordinate to the director, shall have the powers and perform 
the duties conferred on and required of police officers and patrolmen 
in cities and towns by the laws of this state and such powers and duties 
as may be conferred and required by the ordinances of the municipality. 
The director shall have the powers and perform the duties conferred on 
and required of sheriffs and police officers and patrolmen shall have the 
powers and perform the duties conferred on and required of deputy 
sheriffs by the general laws of the state. For the purpose of serving 
and making return on all criminal and civil process, executing judgments, 
decrees and orders of court and making sales thereunder and returns 
thereof, the director shall be known and designated as ‘‘Sheriff of the 
MTT SOUCY Ol oe ees y einsn oo = 25enehe ms ”? and each police officer and 
patrolman shall be known and designated as deputy sheriff. 


En. Sec. 77, Ch. 121, L. 1923. 


5520.78. Director of public works—Powers and duties. The de- 
partment of public works shall be in charge of a director who shall 
manage and have charge of the construction, repair, improvement and 
maintenance of all public buildings, of roads, streets, alleys, sidewalks, 
bridges, viaducts and other public ways; of sewers, drains, ditches, 
culverts, streams and watercourses; and of boulevards, parks, play- 
grounds, cemeteries and other public places and grounds dedicated to 
public use. He shall manage and control all public cemeteries, crema- 
tories, market places or houses, garbage and sewage disposal plants and 
farms, and all public utilities belonging to the municipality, or any 
subdivision thereof, and shall have charge of the enforcement of the 


obligations to the municipality of all privately owned or operated public 
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utilities enforceable by the municipality. He shall have charge of the 
cleaning, sprinkling and Hghting of the streets and the collection and 
disposal of garbage and waste. He shall also be responsible for the mak- 
ing and preservation of all surveys, maps, plans, drawings and estimates 
for such public work, and for the preservation of contracts, papers, 
plans, tools and appliances belonging to the municipality and pertaining 
to the functions of the department. 
En. Sec. 78, Ch. 121, L. 1923. 


5520.79. Director of public works—Qualifications. The director of 
public works shall have the qualifications prescribed by law for county 
surveyors and, in addition to the duties required by this act and by 
the ordinances of the municipality, he shall have the powers and shall, 
either in person or by a deputy having the qualifications prescribed by 
law for county surveyors, perform the duties required of county sur- 
veyors by the laws of the state. 

En. Sec. 79, Ch. 121, L, 1923. 


5520.80. Director department public health—Powers. The director 
of the department of health shall be a physician legally authorized to 
practice medicine and surgery in the state of Montana. Except as 
otherwise provided in this act the director of the department of health 
shall have the powers and perform the duties conferred on and re- 
quired of coroners and county health officers and local health officers 
by the general laws of the state. He shall also have such other powers 
and perform such other duties as may be prescribed by ordinance. 

En. Sec. 80, Ch, 121, L. 1923. 


5520.81. Commission county board of health. The commission shall 
be the county board of health in and for the municipality, but in per- 
forming the duties and exercising the powers prescribed by law for 
such boards the commission shall act by ordinance, resolution or vote 
and according to the procedure prescribed by this act to be followed 
when acting as commission of the municipality, and it shall not be neces- 
sary to the validity of any such action for the commission to declare, 
or for the records thereof to indicate that it is acting in other than its 
usual capacity. Regulations affecting the public health, additional to 
those established by general law, and for the violation of which penalties 
are imposed, may be prescribed by ordinance and enforced as provided 
therein, 

En. Sec. 81, Ch. 121, L. 1928. 


5520.82. Fire department chief. The fire department of the muni- 
cipality shall be in charge of a director who shall be chief thereof and 
who shall manage and control the department in the manner prescribed 
by the ordinances of the municipality. 

En. Sec. 82, Ch. 121, L. 1923, 


5520.83. Firemen’s disability funds. Any disability fund, or funds, 
of the fire department or departments, established as required by law 
in any city or town of the county prior to the election and qualification 
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of a commission under this act, shall be continued as one such fund for 
the fire department of the municipality. The board of trustees of such 
disability fund shall consist of the president, the director of finance, the 
director of law, the director of the fire department, and one member of 
the fire department selected by a majority of the members of such de- 
partment between the first and tenth day of July of each year in which 
the municipality shall elect members of the commission. Except as 
provided in this section, the disability fund of the fire department. shall 
be continued and administered in the manner prescribed by law for such 
funds established in cities and towns. 

En. Sec. 83, Ch. 121, L. 1923. 


5520.84. Municipal superintendent of schools—Compensation—Powers. 
The commission shall, by majority vote of all its members, appoint a 
municipal superintendent of schools to serve without definite term, but 
subject to removal at the pleasure of the commission. The superintendent 
of schools for any district within the municipality may, with the consent 
of the trustees of such district, be appointed to serve as municipal 
superintendent. The compensation of the municipal superintendent shall 
be fixed by the commission, and he shall have the powers and perform 
the duties prescribed for county superintendents of schools by the laws 
of the state. 

En. Sec. 84, Ch, 121, L. 1923. 


5520.85. Police court and judge. A police court is hereby estab- 
lished in and for each municipality with the jurisdiction, powers and 
duties within the municipality provided by general law for police courts 
in cities and towns, and for justices of the peace. The commission shall, 
by majority vote of all its members, appoint a police judge or judges 
to serve during the pleasure of the commission. No person shall be 
appointed police judge unless at least twenty-five years of age and ad- 
mitted to practice law in the sfate of Montana. The compensation of 
the police judge or judges shall be fixed by the commission. 

En. Sec. 85, Ch. 121, L. 1923. 


5520.86. Public works, how constructed. Any local public work 
may be done or any local public works or improvements may be con- 
structed, reconstructed, repaired, maintained or operated either by con- 
tract or directly by the municipality as may be determined by the 
-eommission. Before authorizing that any local public works or improve- 
ments be directly constructed, reconstructed, repaired, maintained or 
operated, detailed plans and estimates for each such work or improve- 
ment shall be submitted to the commission by the manager, and there 
shall be separate accounting for each work or improvement so executed. 

En. Sec. 86, Ch. 121, L. 1923. 


5520.87. Special improvement districts. The municipality shall have 
the same power and authority to create special improvement districts 
and for like purposes, and to create special lighting districts and sprink- 
ling districts as provided by the laws of the state for cities, and towns. 

En, Sec. 87, Ch. 121, L. 1923. 
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5520.88. Control of public works—Special improvement districts. 
The director of public works shall be the engineer in charge of all such work, 
works or improvements. The provisions of the general law of the state 
regarding special improvement districts, special lighting districts and 
sprinkling districts in cities and towns shall apply to and control the 
establishment under this act of special improvement districts, special 
lighting districts and sprinkling districts in and for the municipality and 
the procedure according to which any local public work or the construe- 
tion, reconstruction, repair, maintenance or operation of any local publie 
work or improvement is to be provided for when the cost thereof is 
to be paid in whole or in part by assessments upon the property within 
any such district, and such general law shall also apply to the manner of 
levying and collecting such assessments, 


En. Sec. 88, Ch. 121, L. 1923. 


5520.89. First election—What officers to act. For any election held 
on the question of the adoption of this act, and for the first election of 
members of the commission thereunder, if adopted, the county clerk and 
board of county commissioners shall exercise the powers and perform 
the duties respecting elections prescribed for county elerks and boards 
of county commissioners by the general laws of the state. After the 
adoption of this act by the electors of the county, and the election and 
qualification of a commission thereunder, the powers and duties of county 
clerks and boards of county commissioners under the general election 
laws of the state shall devolve upon the clerk and commission of the 
municipality and, except as otherwise provided in this act, the provi- 
sions of such laws shall continue to apply to all elections held within the 
municipality. 

En. Sec. 89, Ch. 121, L. 1923. 


5520.90. Municipal primary elections—Polls—Voting. A municipal 
primary election for the choice of members of the commission shall be 
held on the last Tuesday in April in each year in which members of 
the commission are to be elected. All candidates for the commission 
receiving a majority of the votes cast at the municipal primary election 
shall be deemed and declared elected to the commission. If candidates 
equal to the number of members of the commission to be elected do not 
receive a majority of the votes cast at such primary election, a muni- 
cipal primary election shall be held on the first Tuesday in June next 
following the election. At all municipal elections the polls shall be 
open from 8 A. M. to6 P.M. The time, manner and method of establish- 
ing election precincts and polling places and appointment of judges of 
election and the method of conducting election, registering voters there- 
for, counting the votes cast thereat, and canvassing the returns thereof, 
shall be as prescribed by the general election laws of the state. 


En. Sec, 90, Ch. 121, L. 1923. 


5520.91. Nominating petitions—Signatures. Any elector of the muni- 
cipality eligible to membership in the commission may be placed in 
nomination therefor by petition filed with the clerk and signed by at 
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\ least two per centum (2%) of the qualified electors whose names appear 
upon the official register of voters of the municipality. The signatures toa 


nominating petition need not all be attended [appended] to one paper, but 


| to each separate leaf of the petition there shall be attached an affidavit of 


the circulator thereof stating that each signature appended thereto was 
made in his presence and is the genuine signature of the person whose 
name it purports to be. Each signer of a petition shall sign his name 


in ink or indelible pencil and, after his name, shall designate his resi- 


dence by street and number or other description sufficient to identify 


the place, and give the date when his signature was made, No elector 


shall sign petitions for more candidates for the commission than the 


- number of places to be filled therein at the forthcoming primary election. 


En. Sec. 91, Ch. 121, L. 1923. 


5520.92. Form of petitions. The form of nominating petition papers 


shall be substantially as follows: 


We, the undersigned electors of the city and county of .............. ‘ 
hereby nominate ............0006% whose residence is ............e000- 
for the office of commissioner, to be voted for at the primary election to 
be held on the last Tuesday of April, 19...., and we individually certify 
that we are qualified to vote for candidates for the above office and 
that we have not. signed nominating petitions for more than ........ 


candidates for the commission. 


Residence (Street and Number) or Description to Identify Place. 
Name. Date. 


_ @eseee2ee22702e2220227872782837080 jee @ 8 eee ese eee ee eee 788 GF +$j}*8 8 Pe FFF Bee eee seo Be 


State of Montana, 
Bioyiand County of. 00. 3.020 2.20. esol 


es oo Se ee Wn he , being duly sworn, deposes and says that he is 
the circulator of this petition paper; that the signatures appended thereto 


were made in his presence and are the genuine signatures of the persons 


whose names they purport to be. 


RTE Ria es LN gl Ll a ES OP 
Subscribed and sworn to before me this ........ (1 REC a Ds GAGE AGREES SA : 
ae 
Notary Public for the State of Montana, residing at ............0.6. : 
Montana. 
My commission eXpireS .........seeeees Oe Ue ee 


En. Sec. 92, Ch. 121, L. 1923. 


5520.93. Assembling and filing petitions—Notification nominees. All 
separate leaves comprising a nominating petition shall be assembled and 
filed with the clerk as one instrument at least thirty days prior to the 
next succeeding last Tuesday in April. Within five days after the filing 
of the nomination petition the clerk shall notify the person named therein 
as a candidate whether such petition is signed by the required number 
of qualified electors. Any eligible person placed in nomination as _here- 
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inbefore provided shall have his name printed on the ballots and placed 
upon any voting machine used at the primary election, if within five’ 
days after such nomination, he shall have filed with the clerk a written 
acceptance of the nomination. 

En. Sec. 93, Ch. 121, L. 1923. 


5520.94. Party marks forbidden—Form of ballot. No party mark 
or designation shall appear on the ballots, or in connection with the names 
of candidates on any voting machine, used in the election of members 
of the commission. Each elector may vote for as many candidates for 
the commission as there are places to be filled therein; but any ballot 
marked for more candidates than the number of places to be filled shall 
not be counted for any of the candidates for which marked. The ballots 
shall be in form substantially as follows: 


Municipal Election. 
City vand}/Countys oft? Yc.uedtnals dint sae 
(Month and day of month), 19.... 


. For Commissioners. 
Do not.;vote for;moretthan 4/4). 2) i sue - Babee 


En. Sec. 94, Ch. 121, L. 1923. 


5520.95. Determination order of names on ballot. At 2 o’clock P. M. 
on the tenth day before any election at which members of the commission 
are to be nominated and elected, the clerk shall publicly determine by 
lot the order in which the names of candidates for election to the com- 
mission shall be printed on the ballots, or appear on any voting machine, 
to be used at such election. 

En. Sec. 95, Ch. 121, L. 1923. 


5520.96. Names may be written on ballot. As many blank spaces 
shall be left on the ballots below the printed names of candidates for the 
commission as there are places to be filled therein. In any such space 
an elector may write the name of any eligible person, and a vote cast 
for such person shall be counted as though for a candidate whose name 
is printed on the ballots. 

En. Sec. 96, Ch. 121, L. 1923. 


5520.97. Notice of primary election—Publication. On the tenth day 
prior to the municipal primary election the clerk shall cause notice thereof 
to be published in such daily newspaper or newspapers, printed and 
published within and of general circulation in the municipality as the 
commission may have designated, and if there be no daily newspaper then 
in such weekly newspaper or newspapers as may be so designated. In 
case the commission fail to designate such newspaper or newspapers, the 
clerk shall cause the notice to be published in such newspaper or news- 
papers printed and published within and of general circulation in the 
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municipality as he may select. Such published notice shall contain a list 
of the candidates for the commission nominated as hereinbefore provided, 
and state the time of holding the election. On the tenth day prior to a 
municipal election held on the first Tuesday in June the clerk, under 
like conditions, shall cause a similar notice to be published concerning 
that election. The commission may also provide for giving notice of such 
elections by other means. 


En. Sec. 97, Ch. 121, L. 1923. 


5520.98. Names, how placed on ballot. At any municipal election 
held for the choice of members of the commission of [on] the first Tuesday 
in June following a municipal primary election there shall be printed on 
the ballots and placed on the voting machines the names of the candidates 
receiving the highest number of votes at the municipal primary election, 
except the names of those elected to the commission thereat, and the 
number of names so printed on the ballots and placed on the voting ma- 
chines shall be equal to double the number of places remaining to be 
filled in the commission. If, by reason of their having received the same 
“number of votes, it cannot be determined which of two or more candi- 
dates shall have his name, or their names, printed on the ballots and 
placed on the voting machines, then, notwithstanding the foregoing pro- 
visions of this section the names of all such candidates receiving the 
same number of votes shall be printed on the ballots and placed on the 
-yoting machines. The candidates for the commission at an election 
held on the first Tuesday in June, equal in number to the places remain- 
ing to be filled in the commission, who receive the highest number of votes 
shall be declared to be elected. A tie between two or more candidates 
shall be decided by lot in the presence of such candidates and under the 
direction of the clerk. 


En. Sec. 98, Ch. 121, L. 1923. 


5520.99. Removal commissioner by recall. Any member of the com- 
mission may be removed from office by the electors of the municipality. 
The procedure for effecting such a removal shall be as follows: 

Any elector of the municipality may make and file an affidavit with 
the clerk requesting that petition be issued demanding an election for the 
recall of any member of the commission. Any such affidavit shall state 
the name of the person whose removal from the commission is sought 
and the grounds alleged for such removal. Upon the filing of such an affi- 
davit the clerk shall deliver to the elector making the affidavit copies 
of petition papers for demanding such an election, printed copies of 
which the clerk shall keep on file for distribution as herein provided. In 
issuing any such petition paper the clerk shall enter in a record to be 
kept in his office the name of the elector to whom issued, the date of 
issuance, the number of papers issued, and shall certify on each paper 
the name of the elector and the date of issuance. No petition paper shall 
be accepted as part of a petition unless it bear such certification of the 
clerk and unless filed as hereinafter provided. 


En, Sec. 99, Ch. 121, L. 1923. 
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5520.100. Recall petitions—Return and filing. A petition for a 
recall election to be effective must be returned and filed with the clerk 
within thirty days after the filing of the affidavit as provided in last 
preceding section, and to be sufficient must be signed by at least twenty 
per centum (20%) of the qualified electors of the municipality whose 
names appear on the official register of voters of the municipality on 
the date when such petition is returned and filed with the clerk. If any 
such petition is insufficient as originally filed it may be amended as 
provided in this act. 

En. Sec. 100, Ch. 121, L. 1923. 


5520.101. Election on recall petition. If a petition for a recall elec- 
tion, or an amended petition, shall be certified by the clerk to be suffi- 
cient he shall at once submit it to the commission with his certificate to 
that effect and shall notify the member of the commission whose removal 
is sought of such action. Unless the member whose removal is sought 
resign within five days after such notice, the commission shall thereupon 
order and fix a day for holding a recall election. Any such election shall 
be held not less than ninety nor more than one hundred and twenty 
days after the petition has been presented to the commission and may 
be held at the same time as any other election held within such period; 
hut, if no other election be held within such period, the commission shall 
call a special recall election to be held within the time aforesaid. 

En. Sec. 101, Ch. 121, L. 1923. 


5520.102. Questions to be submitted on recall—Nomination candi- 
dates. The question of recalling any number of members of the com- 
mission may be submitted at the same election, but as to each member 
whose removal is sought a separate petition shall be filed and provision 
shall be made for an entirely separate printed ballot. Candidates to 
succeed any person whose removal is sought shall be placed in nomina- 
tion by petition signed, filed and verified as provided for nominating 
petitions for a municipal primary election; except that each petition paper 
shall specify that the candidate named therein is a candidate to succeed 
a particular person whose removal is sought. 

En. Sec, 102, Ch. 121, L. 1923. 


5520.103. Use of voting machines prohibited—Form of ballot. Vot- 
ing machines shall not be used in recall elections, and the printed ballots 
shall be in form substantially as follows: 
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RECALL ELECTION 
CITY ENG WOUDLY OL a. an. see oes ee. es 
(Month and day of month) 19..... 


SHALL (name of person) BE REMOVED FROM THE COMMIS- 
“SION BY RECALL? 


FOR THE RECALL OF 
(Name of Person.) 


AGAINST THE RECALL OF 
(Name of Person.) 


CANDIDATE 
To succeed (name of person) if recalled. Vote for but one. 


En. Sec. 103, Ch. 121, L, 1923. 


5520.104. Effect of recall election. If a majority of the votes cast 
on the question of recalling a member of the commission as hereinbefore 
provided be against his recall he shall continue in office for the re- 
mainder of his unexpired term, but subject to recall as before. If a 
majority of such votes be for the recall of such member he shall, regard- 
less of any defect in the recall petition, be deemed removed from office. 
When a member is removed from the commission by recall the candidate 
to succeed such member who receives the highest number of votes shall 
succeed the member so removed for the unexpired term. 


En. Sec. 104, Ch. 121, L, 1923. 


5520.105. Resignation pending election. If a person in regard to 
whom a recall petition is submitted to the commission shall resign from 
office after notice thereof no election shall be held and some eligible 
person shall be chosen by a majority vote of the remaining members to fill 
the place for the unexpired term; but the member so resigning shall not 
be chosen by the commission to succeed himself. 


En. Sec. 105, Ch. 121, L. 1923. 


5520.106. Limitation on recall petitions. No recall petition shall be 
filed in respect to any member of the commission within three months 
after he takes office nor in ease of a member subjected to a recall election 
and not removed thereby, until at least six months after that election. 


En. Sec. 106, Ch. 121, L. 1923. 


5520.107. Officer’s perquisites—Limitations. No person elected or 
appointed to any office or position under the municipal government estab- 
lished by this act shall be entitled to or receive for his own use any 
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fees, emoluments, commissions or perquisites other than the salary or 
compensation fixed by this act or by the commission, and all such fees, 
emoluments, commissions and perquisites ensuing out of the performance 
of official duty shall belong to the municipality and be paid into the 
treasury thereof at the times and in the manner provided by the general 
laws of the state. 


En. Sec. 107, Ch. 121, L. 1923. 


5520.108. Political solicitation prohibited. No person holding an ap- 
pointive office or position in the municipal government shall directly or 
indirectly solicit or receive, or be in any manner concerned in soliciting 
or receiving, any assessment, subscription or contribution for any political 
party or purpose whatever. No person shall orally or by letter solicit, 
or be in any manner concerned in soliciting, any assessment, subscription 
or contribution for any political party or purpose from any person hold- 
ing an appointive office or position in the municipal government. No 
person shall use or promise to use his influence or official authority to 
secure any appointment, or prospective appointment to any position 
m the service of the municipality as a reward or return for personal or 
partisan political service. No person shall take part in preparing any 
political assessment, subscription or contribution with the intent that 
it should be sent or presented to or collected from any person in the 
service of the municipality, nor shall he knowingly send or present 
directly or indirectly, in person or otherwise, any political assessment, 
subscription or contribution to, or request its payment by any person in 
such service. 


En. Sec. 108, Ch. 121, L. 1923. 


5520.109. Other political activities prohibited. No person in the 
service of the municipality shall discharge, suspend, lay off, reduce in 
grade, or in any manner change the official rank or compensation of any 
person in such service or threaten to do so, for withholding or neglecting 
to make any contribution of money or service or any valuable thing for 
any political service. No person holding an appointive office or place in 
the municipal government shall act as an officer in a political organiza- 
tion, or serve as a member of a committee of any such organization, or 
circulate or seek signatures for any petition provided for by primary or 
election laws. 


En. Sec. 109, Ch. 121, L. 1923. 


5520.110. Penalty. Any person who, by himself or in co-operation 
with one or more persons, wilfully or corruptly violates any of the pro- 
visions of sections 108 and 109 of this act shall be guilty of misdemeanor 
and shall, upon conviction thereof, be punished by a fine of not less than 
fifty dollars nor more than five hundred dollars or by imprisonment for 
a term not exceeding three months, or by both such fine and imprison- 
ment, and if he be an officer or employee of the municipality he shall 
immediately forfeit his office or employment. 


En, Sec. 110, Ch. 121, L. 1923. 
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5520.111. Commissioner to hold no other office. No person elected to 
the commission shall, during the term for which elected, be appointed to 


_any office or position in the service in the municipality. If a member 
-of the commission shall become a candidate for any public office, other 


than that of commissioner, he shall immediately forfeit his place on the 
commission; and any appointive officer or employee of the municipality 
who shall become a candidate for nomination or election to any public 


office shall immediately forfeit the office or employment held under the 


municipality. 
En. Sec. 111, Ch. 121, L. 1923. 


5520.112.. Bonds of commissioner and other officers. The members of 
the commission, the manager, the director of finance, the purchasing 
agent, the director of law, the director of police, and such other officers 
and employees of the municipality as the commission requires so to do, 


shall, immediately upon taking office, give bonds with such surety as may 


be approved by the commission; but no officer or employee shall become 
surety upon the official bond of another officer or employee. Members 
of the commission shall give bonds in the sum of five thousand dollars 


and other officers and employees shall give bonds in such amounts as the 


commission may require. The premium on all official bonds shall be paid - 
by the municipality. All such bonds, except those of the manager and 


the director of finance, shall be filed with the director of finance. The 


official bonds of the manager and the director of finance shall be filed 


with and kept by the director of the department of law. 


En. Sec. 112, Ch. 121, L. 1923. 


5520.113. Oath of office. Every officer of the municipality shall, be- 


fore entering upon the duties of his office, take and subscribe to the 
oath or affirmation required of officers by the constitution of the state 


of Montana, which oath or affirmation shall be filed and kept in the 
office of the clerk. 


- En. Sec. 113, Ch. 121, L. 1923. 


5520.114. Interest of officers in contracts prohibited. No officer or 
employee of the municipality shall have a financial interest direct or in- 
direct, in any contract therewith, or be financially interested, directly 
or indirectly, in the sale to the municipality of any land, materials, 
supplies, or services except on behalf of the municipality as an officer or 
employee. Any wilful violation of this section shall constitute mal- 
feasance in office, and any officer or employee found guilty thereof shall 
thereby forfeit his office or position. Any violation of this section with 
the knowledge, actual or implied, of the person or corporation contracting 
with the municipality shall render the contract involved voidable by the 


manager or the commission. 


En. Sec. 114, Ch. 121, L. 1923. 


5520.115. Existing contracts continued. All contracts entered into 
by the county or by any city or town therein, or on behalf of any im- 
provement district by such county or by any such city or town, prior 
to the election and qualification of a commission under this act, shall 
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continue in full force and effect subsequently thereto. Public improve- 


ments, for which initial steps may have been taken under laws effective | 
in the county prior to the election and qualification of a commission under — 


this act, may thereafter be carried to completion in accordance with the 
provisions of such laws. . 
En. Sec. 115, Ch. 121, L. 1923. 


5520.116. Continuation of existing ordinances. The commission first 
elected may, at its first meeting, make an order that all existing ordi- 
nances and resolutions of some one city or town within the consolidated 
municipality, and which are of general application in such city or town, 
shall be continued in force and be extended throughout the consolidated 
municipality, and a copy of such order must be published at least once 
in each newspaper printed and published within the consolidated muni- 
cipality within ten days after the making of such order. All other 
ordinances and resolutions of such city or town, and all ordinances of all 


other cities and towns within the consolidated municipality, save and 


except ordinances and resolutions relating to public improvements to be 
paid for in whole or in part by special assessments, shall, upon the making 
of such order, be deemed repealed. 

En, Sec. 116, Ch. 121, L. 1923. 


5520.117. Temporary continuation existing officers. The members of 
the board of county commissioners of the county and members of the 
council of every city and town therein, holding office on the date when 
any election is held at which the question of the consolidation and merg- 
ing of the county and city and town governments is approved and 


adopted by the qualified electors of the county, shall continue in office 
and in the performance of their duties until the first commission shall 


have been elected have qualified, whereupon such board of county com- 
missioners and city and town councils shall be deemed abolished. All 
other persons holding offices or positions, whether elective or appointive, 
under the government of such county, or under the government of any 
city or town therein, at the date of such election, shall continue in the 
performance of the duties of their respective offices and positions until 
provision shall be made by the commission for the performance or dis- 
continuance of such duties, or the discontinuance of such offices or 
positions. 
En. Sec. 117, Ch. 121, L. 1923. 


5520.118. Official declarations—Merger, when effective—Legal status 
municipality. At the first meeting of the commission whose members 


are first elected under the provisions of this act, such commission shall 


adopt a resolution reciting the filing of the petition provided for in section 
2 of this act, the ordering and hold [holding] of a special election as re- 
quested in such petition, the result of such election, and the holding of 
the special election for and the election of the members of the first com- 
mission, and the name and designation of the consolidated municipality, 
which resolution must be in duplicate, and signed by all of the members 
of the commission and also entered at length on the journal of the 
commission. One copy of such commission must be filed in the office of 
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the clerk of the commission and the other copy thereof must be trans- 
mitted to and filed in the office of the secretary of state. Immediately 
upon the adoption of such resolution by the commission the separate 
corporate existence of the county and of each and every city and town 
therein shall be deemed to be consolidated and merged into one municipal 
corporation under the name selected, designated and adopted as pro- 
vided in this act, and such consolidated municipality shall thereupon be 
deemed to have succeeded to, and to possess and own all of the property 
and assets of every kind and description and shall, save as herein other- 
wise provided, become responsible for all of the obligations and liabilities 
of the county, cities and towns so consolidated and merged. As a political 
subdivision of the state, such consolidated municipality shall have the 
status of a county, and for the purpose of representation in the legis- 
lative assembly, as provided by the constitution and laws of this state, and 
for all other purposes, it shall replace and be the successor of the county 
and shall be attached to the same judicial district. 


En. Sec. 118, Ch. 121, L. 1923. 


5520.119. Transfers authorized. The commission shall have power 
to make all necessary regulations, not inconsistent with this act, for the 
transition from the several governments of and within the county to the 
government provided by this act, including the transfer to the treasury 
of the consolidated city and county of all funds and moneys of such 
several governments. 


En. Sec. 119, Ch. 121, L. 1923. 


5520.120. Effect partial invalidity act. If any clause, sentence, para- 
graph or part of this act shall, for any reason, be adjudged by any court 
of competent jurisdiction to be invalid, such judgment shall not affect, 
impair or invalidate the remainder of the act, but shall be confined in 
its operation to the clause, sentence, paragraph or part thereof directly 
involved in the controversy in which such judgment shall have been 
rendered. 


En, Sec. 120, Ch. 121, L. 1923. 


CHAPTER 64B. 
CITY AND COUNTY OF BUTTE. 


5520.121. Scope of act. The provisions of this act shall apply to 
the county of Silver Bow and to all cities and towns therein after the 
question of its adoption shall have been submitted to the electors of the 
county and approved by a majority of those voting thereon as hereinafter 
provided. Upon the adoption of this act by the voters of the county, 
and the election and qualification of a commission thereunder, the 
Separate corporate existence and government of the county of Silver 
Bow and of each and every city and town therein shall be deemed con- 
solidated and merged into one municipal corporation and government 
under the corporate name ‘‘city and county of Butte,’’ which shall have 
the powers and be governed in the manner provided by this act. As 
a political subdivision of the state the city and county of Butte shall have 
the status of a county, and for the purpose of representation in the state 
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legislature, as provided by the constitution and laws of Montana, and! 
for all other purposes, it shall replace and be the successor of Silver Bow 


county. Until otherwise provided by law the city and county of Butte 


shall constitute the second judicial district of the state. 


En. Sec. 1, Ch. 160, L. 1923. 

This act, authorizing the consolidation 
of Silver Bow county and the city of 
Butte into one municipal corporation un- 
der section 7, article XVI, of the constitu- 
tion, is not objectionable as depriving 
the people of that county and city of the 
power of local self-government, nor as 
denying to a creditor of either the equal 
protection of the laws guaranteed by 
the fourteenth amendment to the federal 
constitution. State ex rel. Corry v. 
Cooney et al., 70 Mont. 355, 225 Pae. 
1007. 

The objection that under this act, inter 
alia providing that the question of the 
adoption of its provisions for the con- 
solidation of the county of Silver Bow 
and all cities and towns therein shall be 
submitted to the electors of the county, 
residents of the city may vote away the 


outside of it may do the same with prop- 
erty of the city, held to be without merit. 


State ex rel. Corry v. Cooney et al., 70) 


Mont. 355, 225 Pac. 1007. 

The petitions filed with the county 
clerk of Silver Bow county asking for 
the submission to the electors of the 
question of the adoption of the plan for 
the consolidation of the county and the 
city of Butte under one government were 
not required to have a copy of chapter 
160, L. 1923, authorizing such consolida- 
tion upon a favorable vote, attached to 


them, it being presumed that the electors 


had knowledge of the act, and the pro- 
visions of section 21 of the act relating 
to the referendum, having reference to 
ordinances passed by the consolidated 
government and not to the act itself. 
State ex rel. Corry v. Cooney et al., 70 
Mont. 355, 225 Pac. 1007. 


property of the county, and residents 


5520.122. Powers. The inhabitants of the municipality organized 
under the provisions of this act, as its limits are at the time of such 
organization or as they may thereafter be established as provided by law, 
shall be a body politic and corporate by name ‘‘eity and county of Butte,’’ 
and as such shall have perpetual succession; may use a corporate seal; 
may sue and be sued; may contract and be contracted with; may acquire 
property within or without the boundaries of the municipality for any 
municipal purpose in fee simple or lesser interest or estate by purchase, 
gift, devise, appropriation, lease or lease with privilege to purchase, and 
may Sell, lease, hold, manage and control such property as the interest 
of the municipality may require; and, except as otherwise provided in 
this act, such municipality shall have and may exercise all other powers 
that now are or hereafter may be conferred on cities, towns and counties 
by the laws of this state. All powers of the municipality, whether ex- 
pressed or implied, shall be exercised and enforced in the manner pre- 
scribed in this act, or when not so prescribed, then as may be provided 
by ordinance or resolution of the commission. 


En. Sec. 2, Ch. 160, L. 1923. 


5520.123. The commission. Except as otherwise provided in this act 
all powers of the municipality shall be vested in a commission of seven 
members nominated and elected as hereinafter provided. The term 
of members of the commission shall be for two years and shall begin on 
the first day of July next following their election. If a vaeancy occur 
in the commission, except as the result of a recall election, some eligible 
person shall be chosen by a majority vote of the remaining members to 
fill the place for the unexpired term. Members of the commission shall 
be qualified electors of the municipality and shall not hold any other 
public office except that of notary public or member of the state militia. 
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‘A member of the commission ceasing to possess any of the qualifications 
‘specified in this section shall immediately forfeit his office. 
En. Sec. 3, Ch. 160, L. 1923. 


5520.124. Meetings. At two o’clock P. M. on the first day of July 
‘following a regular municipal election the commission shall meet at the 
courthouse in Butte and the newly elected members shall assume the 
duties of office. Thereafter the commission shall meet at such times as 
‘nay be prescribed by ordinance or resolution, but not less frequently 
‘than once each month. Special meetings shall be called by the clerk 
upon the written request of the president, the manager, or a majority 
of the members of the commission. Any such notice shall state the sub- 
ject to be considered at the meeting and no other subject shall be there 
considered. All meetings of the commission, and of committees thereof, 
shall be open to the public and the rules of the commission shall provide 
that citizens of the municipality shall have a reasonable opportunity to 
be heard at any such meeting in regard to any matter considered thereat. 


En. Sec. 4, Ch. 160, L. 1923, 


5520.125. Powers of commission. The commission shall determine its 
‘own rules and order of business and shall keep a journal of its pro- 
ceedings. It shall be judge of the election of its own members and, in 
“such cases, shall have power to subpoena witnesses and compel the pro- 
‘duction of all pertinent books, records, and papers. It shall have power 
to compel the attendance of absent members, may punish its members 
‘for disorderly behavior and, by vote of not less than six members, may 
“expel a member for disorderly conduct or the repeated violation of its 
‘rules; but no member ,shall be expelled unless notified of the charge 
/against him and given an opportunity to be heard. 


En. Sec. 5, Ch. 160, L. 1923. 


5520.126. President—Election and powers. At its meeting on the 
‘first day of July following a regular municipal election the commission 
shall choose one of its members as president and another as vice-president. 
‘The president shall preside at meetings of the commission and shall exer- 
cise the powers and perform the duties conferred and imposed by this act 
and the ordinances of the municipality. He shall be recognized as the 
official head of the municipality for all ceremonial purposes, by the courts 
for serving civil processes, and by the governor for purposes of military 
law. In time of public danger or emergency he shall, if authorized by 
vote of the commission, take command of the police, maintain order and 
enforce the law. If a vacancy occur in the office of president, or in 
‘ease of his absence or disability, the vice-president shall act as president 
for the unexpired term or during the continuance of the absence or 
disability. 
En. Sec. 6, Ch. 160, L. 1923. 


5520.127. Duties of director of finance. The director of finance shall 
be ex-officio clerk of the commission and shall either in person or by 
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deputy keep the records of the commission and perform such other duties 
as may be required by this act or by the commission. 


En. Sec. 7, Ch. 160, L. 1923. 


5520.128. Quorum and voting. A majority of the members elected to 
the commission shall constitute a quorum to do business but a less 
number may adjourn from time to time and compel the attendance of 
absent members in such manner and under such penalties as may be 
prescribed by ordinance. The affirmative vote of a majority of the 
members elected to the commission shall be necessary to adopt any ordi- 
nance, resolution, order or vote; except that a vote to adjourn, or 
regarding the attendance of absent members, may be adopted by a ma- 
jority of the members present. 

En. Sec. 8, Ch. 160, L. 1923. 


5520,129. Compensation and mileage of commissioners — Absences. 
The commission may by ordinance provide compensation for its members 
to be paid in equal monthly or quarterly installments; but the total 
amount of any such compensation for each member, except the president, 
shall not exceed eighteen hundred ($1800) dollars per year. The com- 
pensation of the president shall not be less than that of other members 
of the commission and may be fixed at a rate not more than twenty per 
centum (20%) in excess of that provided for such other members. Any 
member absent from a regular or regularly called meeting of the com- 
mission, except on leave of the commission or on account of his own 
illness, shall forfeit one per centum (1%) of his annual compensation 
for each such absence. Absence from all regular meetings for a period 
of ninety days shall operate to vacate the seat of a member unless such 
absence be authorized by the commission. In addition to any compensa- 
tion authorized by this section, each member of the commission shall 
receive ten cents per mile for any distance, in excess of ten miles, neces- 
sarily traveled in going from and returning to his residence because of 
attendance upon a regular, or regularly called meeting of the commis- 
sion. 

En. Sec. 9, Ch. 160, L. 1923; Amd. Sec. 1, Ch. 44, L. 1925. 


5520.1380. Ordinances—Regulation of. Ordinances and_ resolutions 
shall be introduced in the commission only in written or printed form. 
All ordinances or resolutions, except ordinances making appropriations, 
shall be confined to one subject which shall be clearly expressed in the 
title, except as provided in the next succeeding section of this act. Ordi- 
nances making appropriations shall be confined to the subject of appro- 
priations. No ordinance shall be passed until it has been read on three: 
separate days, unless the requirement of reading on three separate days 
has been dispensed with by a vote of not less than six members of the 
commission. The final reading shall be in full unless a written or printed 
copy of the measure shall have been furnished to each member of the 
commission prior to such reading. The enacting elause of all ordinances 
passed by the commission shall be “‘Be it ordained by the city and county 
of Butte.’”? The enacting clause of all ordinances submitted by the 
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initiative shall be ‘‘Be it ordained by the people of the city and county 
of Butte.”’ 


En. Sec. 10, Ch. 160, L. 1923. 


5520.131. Publication of ordinances. Ordinances may be revised, 
codified, re-arranged and published in book form under appropriate titles, 
chapters and sections and such revisions and codification may be made 
in one ordinance. containing one or more subjects. The publication of 
such revision and codification in book form as aforesaid shall be held to 
be a sufficient publication of the ordinance or several ordinances con- 
tained in such revision and codification. Any such publication of a revi- 

gion or codification of ordinances in book form shall contain a certificate 
of the president and clerk of the correctness of such revision, codification 
and publication; and such book so published shall be received in evi- 
dence in any court for the purpose of proving the ordinance or ordinances 
therein contained, the same and for the same purpose as the original book, 
ordinances, minutes, or journals would be received.. 


En. Sec. 11, Ch. 160, L. 1923. 


5520.182. Ordinances, how revised. No ordinance, resolution or sec- 
tion thereof shall be revised or amended unless the new ordinance or 
resolution contain the entire ordinance, resolution or section thereof as 
revised or amended. 

En. Sec. 12, Ch. 160, L. 1923, 


5520.133. Effective date of ordinances—Emergency measures. Ordi- 
nances making the annual tax levy appropriation ordinances, ordinances, 
and resolutions providing for local improvements and assessments, and 
‘emergency measures, shall take effect at the time indicated therein. All 
other ordinances and resolutions enacted by the commission shall be in 
efiect from and after thirty days from the date of their passage. Ordi- 
nances adopted by the electors shall take effect at the time fixed therein 
or, if no time be specified, thirty days after the adoption thereof. An 
emergency measure is an ordinance or resolution to provide for the imme- 
diate preservation of the public peace, health or safety, in which the 
emergency claimed is set forth and defined in a preamble thereto. The 
affirmative vote of at least six members of the commission shall be re- 
quired to pass any ordinance or resolution as an emergency measure. 
No measure making or amending a grant, renewal or extension of a 
franchise or other special privilege, shall ever be passed as an emergency 
measure. 

En.. Sec. 13, Ch. 160, L. 1923. 


5520.134. Recording and authentication ordinances. Every ordi- 
nance or resolution upon its final passage shall be recorded in a book 
kept for that purpose and shall be authenticated by the signatures of 
the president and clerk. Within ten days after its final passage each 
ordinance or resolution shall be published at least once in such manner 
as the commission may by ordinance provide. 

En. Sec. 14, Ch. 160, L. 1923. 
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5520.135. The initiative. Any proposed ordinance, except an ordi- 
nance making a tax levy, may be submitted to the commission by petitions 
signed by electors of the municipality equal in number to at least ten 
per centum (10%) of those who voted at the last regular municipal 
election. All petition papers circulated with respect to any proposed 
ordinance shall be uniform in character and shall contain the proposed 
ordinance in full. 

En. Sec. 15, Ch. 160, L. 1923. 


5520.136. Certification and submission initiative petitions. If an 
initiative petition, or amended petition, be found sufficient by the clerk 
he shall so certify and shall submit the ordinance therein set forth to the 
commission at its next meeting, and the commission shall at once read 
and refer it to an appropriate committee, which may be a committee of 
the whole. Provisions shall be made for public hearings upon the pro- 
posed ordinance before the committee to which it is referred. There- 
after the committee shall report the ordinance to the commission, with its 
recommendations thereon, not later than sixty days after the date on 
which such ordinance was submitted to the commission by the clerk. 
Upon receiving the ordinance from the committee the commission shall 
proceed at once to consider it and shall take final action thereon within 
thirty days from the date of such committee report. 

En. Sec. 16, Ch. 160, L. 1923. 


5520.137. Submission of ordinances to electors. If the commission 
fail to pass an ordinance proposed by initiative petition, or pass it in a 
form different from that set forth in the petition therefor, the committee 
of the petitioners hereinafter provided for may require that it be sub- 
mitted to a vote of the electors either in its original form or with any 
change or amendment presented in writing either at a public hearing 
before the committee to which the proposed ordinance was referred or 
during the consideration thereof by the commission. If the committee of 
petitioners require the submission of the proposed ordinance to a vote of 
the electors they shall certify that fact to the clerk and file in this 
office a certified copy of the ordinance, in the form in which it is to be 
submitted, within ten days after final action on such ordinance by the 
commission. 

En. Sec. 17, Ch. 160, L. 1923. 


5520.138. Time for submission. Upon receipt of the certified copy 
of a proposed ordinance from the committee of the petitioners the clerk 
shall certify the fact to the commission at its next regular meeting. If 
a municipal election is to be held not more than six months or less 
than thirty days after the receipt of the clerk’s certificate by the com- 
mission, such proposed ordinance shall be submitted to a vote of the 
electors at such election. If no such election is to be held within the 
time aforesaid the commission may provide for submitting the proposed 
ordinance to the electors at a special election to be held not sooner than 
thirty days after the receipt. of the clerk’s certificate. If no municipal 
election be held within six months as aforesaid, and the commission 
does not provide for a special election, the proposed ordinance shall be 
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submitted to the electors at the first election held after the expiration 
of such six months. If, when submitted to the electors, a majority of 
those voting on a proposed ordinance shall vote in favor thereof, it shall 
thereupon be an ordinance of the municipality. 

En. Sec, 18, Ch. 160, L. 1923. 


5520.139. Submission of amended ordinances. When an ordinance 
proposed by initiative petition is passed by the commission in a changed 
or amended form, and the committee of the petitioners require that such 
proposed ordinance be submitted to a vote of the electors as hereinbefore 
provided, the ordinance as passed by the commission shall not take effect 
until after such vote and, if the proposed ordinance so submitted, be 
approved by a majority of the electors voting thereon, the ordinance as 
passed by the commission shall be deemed repealed. 


En. Sec. 19, Ch. 160, L. 1923. 


5520.140. Submission of repealing ordinances. Proposed ordinances 
for repealing any existing ordinance or ordinances, in whole or in part, 
may be submitted to the commission as provided in the preceding sec- 
tions for initiating ordinances. Initiated ordinances adopted by the 
electors shall be published, and may be amended or repealed by the 
commission, as in the case of other ordinances. 

En. Sec. 20, Ch. 160, L, 1923. 


5520.141. The referendum. The electors shall have power to approve 


or reject at the polls any ordinance passed by the commission, except 


an appropriation ordinance, or ordinance making a tax levy or an emer- 


_ gency measure, such power being known as the referendum. Ordinances 


submitted to the commission by initiative petition and passed by the 
commission without change, or passed in an amended form and not re- 
quired by the committee of the petitioners to be submitted by a vote of 
the electors, shall be subject to the referendum in the same manner as 


_ other ordinances. If, within thirty days after the final passage of an 


ordinance, a petition signed by electors equal in number to at least ten 
per centum (10%) of those who voted at the last preceding regular 
municipal election be filed with the clerk requesting that the ordinance, 
or any specified part thereof, be either repealed or submitted to a vote © 
of the electors, it shall not become operative until the steps indicated 
herein have been taken. Referendum petitions shall contain the text of 


the ordinance, or part thereof, the repeal of which is sought. 


En. Sec. 21, Ch. 160, L. 1923. 


5520.142. Certification petitions—Reconsideration—Submission. If a 
referendum petition, or amendment petition be found sufficient by the 
elerk he shall certify that fact to the commission at its next regular 
meeting and the ordinance or. part thereof set forth in the petition shall 
not go into effect, or further action thereunder shall be suspended if it 
shall have gone into effect, until approved by the electors as hereinafter 


provided. Upon receipt of the clerk’s certificate the commission shall 
proceed to reconsider the ordinance or part thereof and its final vote 
upon such reconsideration shall be upon the question ‘‘Shall the ordinance 
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(or part of the ordinance) set forth in the referendum petition be re- 
pealed?’’ If upon such reconsideration the ordinance, or part thereof, 
be not repealed it shall be submitted to the electors at the next municipal 
election held not less than thirty days after such final vote by the com- 
mission. The commission by vote of not less than six of its members may 
submit the ordinance, or part therof, to the-electors at a special election to 
be held not sooner than the time aforesaid. If when submitted to the elec- 
tors any ordinance, or part thereof, be not approved by a majority of 
those voting thereon it shall be deemed repealed. 


En. Sec. 22, Ch. 160, L. 1923. 


5520.143. Ballot title—Voting. Ordinances, or parts thereof, sub- 
mitted to vote of the electors in accordance with the initiative and 
referendum provisions of this act shall be submitted by ballot title which 
shall be prepared in all cases by the director of law. The ballot title may 
be distinct from the legal title of any such proposed or referred ordinance 
and shall be a clear, concise statement, without argument or prejudice, 
descriptive of the substance of such ordinance, or part thereof. The 
ballot used in voting upon any such ordinance, or part thereof, shall have 
below the ballot title the two following propositions, one above the other, 
in the order indicated: ‘‘For the ordinance’’ and ‘‘Against the ordi- 
nance.’’ Immediately at the left of each proposition there shall be a 
square in which by making a cross-mark (x) the elector may vote for or 
against the ordinance or part thereof. Any number of ordinances,’ or 
parts thereof, may be voted upon at the same election and may be snb- 
mitted on the same ballot, but the ballot used for voting thereon shall 
be for that purpose only. 


En. Sec. 23, Ch. 160, L. 1923. 


5520.144. Preliminary acts. In case a petition be filed requiring that 
an ordinance passed by the commission providing for an expenditure 
of money, a bond issue, or a public improvement be submitted to a vote 
of the electors, all steps preliminary to such actual expenditure, actual 
issuance of bonds, or actual execution of the contract for such mpi 
ment, may be taken prior to the election. 


En. Sec. 24, Ch. 160, L. 1923. 


5520.145. Initiative referendum and recall petition. The signature 
to initiative referendum or recall petitions need not all be appended to 
one paper, but to each separate petition paper there shall be attached 
an affidavit of the circulator thereof as provided by this section. Each 
signer of any such petition paper shall sign his name in ink or indelible 
pencil and shall indicate after his name his place of residence by street 
and number, or other description sufficient to identify the place. There 
shall appear on each petition paper the names and addresses of five 
electors of the municipality, on each paper the names and addresses of 
the same five electors, who, as a committee of the petitioners, shall be 
regarded as responsible for the circulation and filing of the petition. 
The affidavit attached to the petition shall be as follows: 
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State of Montana, 
City and County of Butte, a 


Sestasstarwes ond von being duly sworn, deposes and says: That he is 
the circulator of the foregoing paper and that the signatures appended 
thereto were made in his presence and are the genuine signatures of the 
persons whose names they purport to be. 

DET | METS dalle, Lis. ec Os 

Subscribed and sworn to before me this ........ UROL eS eeenics cco. 
ees 


Notary Public. 
En. Sec. 25, Ch. 160, L. 1923. 


5520.146. Assembling, certification and filing of papers. All petition 
papers comprising an initiative referendum or recall petition shall be 
assembled and filed with the clerk as one instrument. Within ten days 
after a petition is filed the clerk shall determine whether it is signed 
by a sufficient number of electors and shall attach thereto a certificate 
showing the result of his examination. If he shall certify that the peti- 
tion is insufficient he shall be set forth in his certificate the particulars 
in which it is defective and shall at once notify the committee of the peti- 
tioners of his findings. 


En. Sec. 26, Ch. 160, L. 1923. 


5520.147. Amendment of petition. An initiative, referendum or re- 
call petition may be amended at any time within ten days after the 
making of a certificate of insufficiency by the clerk, by filing a supple- 
mentary petition upon additional papers signed and filed as provided 
in ease of an original petition. The clerk shall, within five days after 
such an amendment is filed, make examination of the amended petition 
and, if his certificate shall show the petition still to be imsufficient he 
shall file it in his office and notify the committee of the petitioners of 
his findings and no further action shall be had on such insufficient peti- 
tion. The finding of the insufficiency of a petition shall not prejudice 
the filing of a new petition for the same purpose. 
En. Sec. 27, Ch. 160, L. 1923. 


5520.148. Administrative service—Appointment and removal of man- 
ager. The commission shall appoint a manager who shall be the chief 
executive officer of the municipality. He shall be chosen by the commis- 
sion solely on the basis of his executive and administrative qualifications 
and need not when appointed be a resident of the municipality. No mem- 
ber of the commission shall, during the time for which elected, be chosen 

manager. The manager shall not be appointed for a definite term but 
shall be removable at the pleasure of the commission. In ease the com- 
mission determine to remove the manager he shall, if he so demand, be 
given a written statement of the reasons alleged for the proposed removal 
and the right to be heard thereon at a public meeting of the commission 
prior to the date on which his final removal shall take effect, but pend- 
ing and during such hearing the commission may suspend him from office. 
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The action of the commission in suspending or removing the manager 
. shall be final, it being the intention of this act to vest all authority and 
fix all responsibility for any such suspension or removal in the commission. 
In ease of the absence or disability of the manager the commission may 


designate some responsible person to perform the duties of the office. 
The manager shall receive such compensation as may be fixed by the 


commission. 
En. Sec. 28, Ch. 160, L. 1923. 


5520.149. Responsibility of manager—Appointments. The manager 
shall be responsible to the commission for the proper administration of 
the affairs of the municipality placed in his charge and to that end shall 


appoint all officers and employees in the administrative service of the 


municipality, except as otherwise provided in this act and except as he 
may authorize the head of a department or office responsible to him to 
appoint subordinates in such department or office. Appointments by or 
under the authority of the manager shall be confined to citizens of the 
municipality, except in such specific cases as the commission may suspend 
this requirement, and shall be on the basis of the ability, training and 
experience of the appointees in the work which they are to perform. All 
such appointments shall be without definite term unless for temporary 
service not to exceed sixty days. 


En. Sec. 29, Ch. 160, L. 1923. 


5520.150. Procedure for removal or suspension officers or employees. 
Any officer or employees of the municipality appointed by the manager, 
or upon his authorization, may be laid off, suspended or removed from 
office or employment either by the manager or the officer by whom ap- 
pointed. Verbal or written notice of lay-off, suspension or removal given 
to an officer or employee, or written notice left at or mailed to his usual 
place of residence, shall be sufficient to put any such lay-off, suspension, 
or removal into effect unless the person so notified shall, within five days 
of such notice, demand a written statement of reasons therefor and the 
right to be heard thereon before the manager. Upon such demand the 
officer making the lay-off, suspension or removal shall supply the person 
notified thereof with a written statement of the reasons therefor and 
the manager shall fix a time and place for the public hearing. Following 
the public hearing the manager shall either confirm the lay-off, suspension 
or removal as specified in the notice, reinstate the person so notified in 
the service, or make such other disposition of the matter as, in his 
opinion, the good of the service may require. The decision of the 
manager in any such ease shall be final, and there shall be no appeal 
therefrom to any officer, body or court whatsoever. A copy of the 
written statement of reasons given for any lay-off, suspension or removal, 
and a copy of any written reply thereto by the officer or employee in- 
volved, together with a copy of the decision of the manager, shall be 
filed as a public record in the office of the clerk. 


En. Sec. 30, Ch. 160, L. 1923. 


5520.151. Restrictions on power of commission. Neither the com- 
mission nor any of its committees or members shall direct or request the 
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appointment of any person to, or his removal from office, or employ- 
ment by the manager or any of his subordinates, or in any manner take 
part in the appointment or removal of officers and employees in the 
administrative service of the municipality. Except for the purpose of 
inquiry, the commission and its members shall deal with that portion 
of the administrative service for which the manager is responsible solely 
through the manager and neither the commission nor any member 
thereof shall give orders to any subordinate of the manager either 
publicly or privately. Any violation of the provisions of this section 
by a member of the commission shall be a misdemeanor, conviction of 
which shall immediately forfeit the office of the member so convicted. © 


En. Sec. 31, Ch. 160, L. 1923. 


5520.152. Duties of manager. It shall be the duty of the manager 
to supervise the administration of the affairs of the municipality; to see 
that the ordinances of the municipality and the laws of the state are 
enforced; to make such recommendations to the commission concerning 
the affairs of the municipality as may seem to him desirable; to keep the 
commission advised of the financial conditions and future needs of the 
municipality; to prepare and submit to the commission such reports as 
‘may be required by that body; and to perform such other duties as may 
be prescribed by this act or be required of him by ordinances or resolu- 
tions of the commission. 


En. Sec. 32, Ch. 160, L. 1923; Amd. Sec. 2, Ch. 44, L. 1925. 


5520.153. Who entitled to be present at meetings. The manager, 
the directors of all departments, and all other officers of the municipality 
shall be entitled to be present at all sessions of the commission. The 
manager shall have the right to take part in the discussion of all matters 
coming before the commission and the directors and other officers shall 
be entitled to take part in all discussions of the commission relating to 
their respective departments and offices. 


En. Sec. 33, Ch. 160, L. 1923. 


5520.154. Departments—Control by commission. There shall be a 
department of law, a department of finance, a police department, a de- 
partment of public works, a department of health, a fire department and 
such other departments and offices as may be established by ordinance. 
The commission may change or abolish any department or office estab- 
lished by ordinance and may prescribe, combine, distribute or discontinue 
the functions and duties thereof. Additional functions and duties may 
be assigned by ordinance to departments and offices established by this 
act, but no function or duty assigned by this act to any such department 
or office shall be discontinued or assigned to any other department or 
office. If the manager so recommend, and the commission so authorize, 
the manager may appoint one person to act, or may himself act, as the 
head of two or more departments or offices; but neither the department 
of law nor the police department, nor the office of assessor, shall thus 
be joined with any other department, nor shall the manager be au- 
thorized to act as head of either of said departments or offices, or of the 
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department of finance, nor shall he be permitted to conduct any office in 
said department of finance other than that of purchasing agent. 


En, Sec. 34, Ch. 160, L. 1923; Amd. Sec. 3, Ch. 44, L. 1925. 


5520.155. Hmployment assistants. The number of assistants or other 
subordinates to be employed in or by each administrative department or 
office shall be fixed by the commission or by the manager under direction 
of the commission; provided that nothing herein contained shall authorize 
said commission or manager to reduce the number of deputies allowed 
by the general laws of the state to the officers of said municipality per- 
forming the duties of county attorney, sheriff and assessor. 


En. Sec. 35, Ch. 160, L. 1923; Amd. Sec. 4, Ch. 44, L. 1925. 


5520.156. List of employees—Duty of treasurer. The director of 
finance shall maintain in his office a list of all persons in the administra- 
tive service of the municipality, showing in connection with each name 
the position held, the date of appointment, the character of employment, 
and the rate of compensation. Each appointing officer shall promptly 
transmit to the director of finance such information regarding his de- 
partment or office as may be necessary to keep this list accurate in all 
respects at all times. The treasurer shall not pay, nor shall the director 
of finance issue any warrant for the payment of, any salary or com- 
pensation to any person whose name does not appear upon such list, nor 
shall payment be made at a rate other than that specified on such list. 
Any sums paid contrary to the foregoing provisions of this section may 
be recovered from any officer paying or authorizing the payment thereof 
or from the surety on his official bond. If through the failure of any 
officer to give information to the director of finance as required in this 
section, or through omission or error in such information, payment is 
made to any person whose name should not be on such list, or payment 
is made in excess of the amount which any person whose name is right- 
fully on the list should receive, then the amount of any such payment 
or excess payment may be recovered from the officer by reason of whose 
failure, omission or error the payment or excess payment was made, 
or from the surety on his official bond. 


En. Sec, 36, Ch. 160, L. 1923. 


5520.157. Compensation of officers and employees—Schedules. The 
compensation of officers and employees in the administrative service of 
the municipality shall be fixed by ordinance, but all positions in such 
service except those of heads of departments and heads of offices not 
included within regular departments, shall, for purposes of compensation, 
be graded and classified by the manager according to duties and re- 
sponsibilities. The commission shall by ordinance establish a schedule of 
compensation for the positions so graded and classified which shall pre- 
seribe uniform compensation for like service as determined by the grad- 
ing and classification of the manager. Such schedule of compensation 
may establish a minimum and maximum for any grade, and an increase 
in compensation within the limits provided for any grade may be granted 
by the manager upon the basis of efficiency and seniority. Provided, 
however, that no such ordinance shall authorize the reduction of any 
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salaries fixed herein or by the general laws of the state for the officers 
of said municipality performing the duties of county attorney and his 
deputies, sheriff and his deputies, and assessor and his deputies. 

En. Sec. 37, Ch. 160, L. 1923; Amd. Sec. 5, Ch. 44, L. 1925. 


5520.158. Citizens’ advisory board. The manager may appoint a 
board of citizens qualified to act in an advisory capacity to the head 
of any specified department or office. The members of all such boards 
shall serve without compensation and it shall be their duty to consult 


-and advise with the officer in charge of the department or office for 
which they are appointed but not to direct the conduct of such depart- 
ment or office. Public meetings of such boards may be called for the 
- consideration of the affairs of the department or office for which they 


are appointed. 
En. Sec. 38, Ch. 160, L. 1923. 


5520.159. Investigation of departments—Subpoenas. The commis- 
sion, the manager, or any person or committee authorized by either of 


them, shall have power to inquire into the conduct of any department 


= — = 


or office of the municipality and to make investigations as to municipal 
affairs, and for that purpose may subpoena witnesses, administer oaths, 
and compel the production of books, papers, and other evidence. It shall 


be the duty of the manager to designate a police officer to serve such 


subpoenas. The commission shall provide by ordinance the penalty or 
penalties for contempt in refusing to obey any such subpoena, or to 


| produce such books, papers and other evidence, and shall have the power 


to punish any such contempt in the manner provided by ordinance. 
En. Sec. 39, Ch. 160, L. 1923. 


5520.160. Department of law—Attorney, salary and duties. The de- 


| partment of law shall be in charge of a director who may be styled city 


and county attorney; he shall be a resident elector of the city and 


-eounty of Butte, at least thirty (30) years of age, and a member of the 


bar of this state in good standing; he shall be elected by the electors of 
said municipality at the same time and in the same manner as members 
of the commission are elected, shall hold office for two years, and shall 
receive an annual salary of four thousand ($4,000) dollars, including any 
amount paid by the state; he shall have all the powers, either personally 


_ or by such deputies or assistants as he may designate, and shall perform 


all the duties that now are or hereafter may be prescribed. by law for 
county attorneys and for public administrators, and in addition thereto 
he shall be the chief legal advisor of and attorney and counsel for - 
the municipality and all departments, and offices thereof, and shall per- 


form such other legal duties as may be required by the commission. 


— 


En. Sec. 40, Ch. 160, L. 1923; Amd. Sec. 6, Ch. 44, L. 1925. 


5520.161. Director of finance—Powers and duties. The director of 
finance shall have charge of the administration of the financial affairs 
of the municipality, including the keeping and supervision of all accounts; 
the custody and disbursement of municipal funds and moneys; the issu- 
ance of licenses; the collection of license fees; the control over expendi- 
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tures, the purchase, storage and distribution of supplies needed by the 
municipality ; and such other duties as the commission may by ordinance 
require. Except as herein otherwise provided, he shall also have all 
powers and perform all duties imposed upon county clerks, recorders 
_and auditors by general law. 

En. Sec. 41, Ch. 160, L. 1923; Amd. Sec. 7, Ch. 44, L. 1925. 


5520.162. Statement of revenues. The director of finance shall pre- 
pare and submit to the commission each month a summary statement of 
revenues and expenses for the preceding month, detailed as to appro- 
priations and funds in such manner as to show the exact financial condi- 
tion of the municipality and of each department, and office thereof as of 
the last day of such month. 

En, Sec. 42, Ch. 160, L. 1923. 


5520.163. Division of audit and account. There shall be in the de- 
partment of finance a division of audit and accounts of which the 
director of finance shall himself be the head. As head of such office he 
shall be charged with keeping the books of financial account for all 
departments and offices of the municipality and, whenever practicable, 
such books and accounts shall be kept in the office of the division of 
audit and accounts. Report shall be made daily to the division of 
audit and accounts by each department and office showing the receipt of 
all moneys and the disposition thereof. 

En. Sec. 43, Ch. 160, L. 1923. 


5520.164. Audit of books of officers when made—Suits to recover. 
Upon the death, resignation, removal or expiration of the term of any 
officer of the municipality the director of finance shall cause an audit 
and investigation of the accounts of such officer to be made and shall 
report to the manager and the commission. Hither the commission or the 
manager may at any time provide for an examination or audit of the 
accounts of any officer or department of the municipal government. In 
case of the death, resignation or removal of the director of finance, the 
manager shall cause an audit to be made of his accounts. If, as a re- 
sult of any such audit, an officer be found indebted to the municipality 
the director of finance, or other person making such audit, shall imme- 
diately give notice thereof to the commission, the manager and the 
director of law and the latter shall forthwith proceed to collect such 
indebtedness. 

En. Sec. 44, Ch. 160, L. 1923. 


5520.165. Division of treasury. There shall be in the department of 
finance a division to the treasury, the head of which shall be treasurer of 
the municipality, and who shall also perform the duties required of 
county treasurers by general law. All moneys received by any officer 
or employee of the municipality for or in connection with the business 
of the municipality shall be paid promptly into the treasury. The com- 
mission shall by ordinance provide for the prompt and regular payment 
of such money into the treasury and shall also, in the manner herein- 
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after provided, designate the banking institutions with which it shall be 
deposited. 


En. Sec. 45, Ch. 160, L. 1923. 


5520.166. Purchasing agent. There shall be in the department of 
finance a division of purchases and supplies at the head of which there 
‘shall be a purchasing agent. The purchasing agent shall make all pur- 
chases for the municipality in the manner, and with such exceptions, 
as may be provided by ordinance and shall, under such regulations as 
may be provided by ordinance, sell all property, real and personal, of 
the municipality not needed for public use or that may have become 
unsuitable for use. He shall have charge of such storerooms and ware- 
houses of the municipality as the commission may by ordinance provide. 


En. Sec. 46, Ch. 160, L. 1923. 


5520.167. Supplies, how purchased. Before making any purchase 
or sale the purchasing agent shall give opportunity for competition, under 
such rules and regulations as the commission may by ordinance establish. 
Supplies required by any department or office of the municipality may be 
furnished upon requisition from the stores under the control of the 
purchasing agent, and whenever so furnished shall be paid for by the 
department or office furnished therewith by warrant made payable to 
the credit of the stores account of the division of purchases and supplies. 
The purchasing agent shall not furnish any supplies to any department 
or office unless there be to the credit thereof an available unencumbered 
appropriation balance sufficient to pay for such supplies. 


En. Sec. 47, Ch. 160, L. 1923. 


5520.168. Assessor — Election — Qualifications — Duties — Salary. 
The assessment of all property within the municipality shall be performed 
by the assessor thereof; the assessor shall be elected by the electors of 
said municipality at the same time and in the same manner as members 
of the commission are elected; he shall possess all the qualifications pre- 
seribed by the general laws of the state for county assessors; he and 
his deputies shall have the powers and shall qualify in the manner pre- 
scribed by general law for county assessors and deputy assessors; he 
shall perform all the duties prescribed by the general laws of the state 
for county assessors, and in addition thereto such other duties as may be 
prescribed by this act; he shall hold office for two years and receive an 
annual salary of three thousand five hundred ($3,500) dollars. 


En. Sec. 48, Ch. 160, L. 1923; Amd. Sec. 8, Ch. 44, L, 1925. 


5520.169. Tax maps. It shall be the duty of the assessor in assess- 
ing property within the municipality to install tax maps and land value 
maps and to record separately the value of each parcel of land and the 
value of any building or structure thereon. The tax maps shall show 
the dimensions of each separately assessed parcel of land, and the land 

value maps shall show the value per front foot, according to a standard 

unit of depth, of all land abutting on any street, public way or place 

within the municipality ; but as to acreage tracts and land which does not 

go abut the land value maps shall show the value per acre. All such 
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maps and other records of the assessor shall be open to public inspection — 
at all reasonable times. 
En. Sec, 49, Ch. 160, L. 1923. 


5520.170. Duties assessor as to special assessments. The assesscr shall 
also be in charge of the preparation of all special assessments for public 
improvements; the giving of notice of such assessments to property own- 
ers; and the certification of all unpaid assessments to the director of 
finance. 

En. Sec. 50, Ch. 160, L. 1923. 


5520.171.. Financial procedure—Budget. The fiscal year of the 
municipality shall begin with the first day of July and shall end with the 
next succeeding thirtieth day of June. On or before the fifteenth day 
of May of each year the manager shall prepare and submit to the commis- 
sion a budget estimate of the expense of conducting the affairs of the 
municipality for the ensuing fiscal year. The budget shall be compiled 
from detailed information obtained from the several departments and 
offices on uniform blanks furnished by the manager. The classification 
of the estimate shall be as nearly uniform as possible for the main func- 
tional divisions of such departments and offices and shall give the 
following information :— 

(1) A detailed estimate of the expense of conducting each depart- 
ment and office of the municipality for the ensuing fiscal year; 

(2) Expenditures for corresponding items for the current and last 
preceding fiscal years with reasons for increases or decreases recommended 
as compared with appropriations for the current year; 

(3) The value of supplies and materials on hand at the date of the 
preparation of the estimate; 

(4) The total amount of general municipal debt outstanding and 
also the total debt outstanding of each special district, together with a 
schedule of maturities of bond issues; 

(5) A statement of the amounts which should be appropriated to the 
sinking fund, 

(a) For interest on the general municipal debt, 

(b) For paying off any serial bonds maturing during the year, 

(c) For the aggregate of the equal installments required to be 
appropriated annually during the life of all other bonds of the muni- 
cipality in order to accumulate a fund sufficient to pay off such bonds at 
maturity. 

(d) For similar items on account of the principal and interest of the 
debt of each special district. 

(6) A separate statement indicating any deficiency in the sinking 
fund and the amount to be appropriated to replace such deficiency as a 
whole, or the amount of the equal annual installment thereof to be ap- 
propriated each year for a specified number of years in order that obli- 
gations based on the sinking fund shall be retired as they mature; 

(7) An estimate of the amount which should be appropriated for 
contingent or emergency purposes; 

(8) An itemization of all anticipated revenue of the municipality 
from sources other than taxes; 
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(9) An estimate of the amount of money to be raised from taxes 
which, with revenue from other sources, would be necessary to meet the 
expenditures proposed; 

(10) Such other information as the manager may think desirable 
or as may be required by the commission. 

The commission shall provide for printing a reasonable number of 


copies of the estimate thus prepared for distribution to citizens. Copies 


shall also be furnished to the newspapers of the municipality and to each 
library thereof which is open to the public. 
En. Sec. 51, Ch. 160, L. 1923. 


520.172. Appropriation ordinance. Upon receipt of the budget 


estimate the commission shall at once prepare an appropriation ordinance 


using the budget estimate as a basis. The form, arrangement and itemiza- 
tion of the appropriation ordinance shall be determined and prescribed 
by the director of finance. Provision shall be made by the commission 
for public hearings upon the appropriation ordinance before the com- 
mission sitting as a committee of the whole. Following the public hearings 
the appropriation ordinance shall take the same course in the com- 
mission as other ordinances but shall not be passed before the first meet- 
ing of the commission in July. Upon final passage the appropriation 
ordinance shall be published in the manner provided for other ordinances. 

En, Sec. 52, Ch. 160, L. 1923. 


5520.173. Tax levy. After the passage of the annual appropriation 
ordinance by the commission, and as soon as may be after the state 
board of equalization shall have transmitted to the municipality its 
statement of any changes made in the assessment-book of the municipality 
or of any assessment contained therein, the director of finance shall re- 
port in writing to the commission the rate of tax levy required for the 
municipality in general, and for each special district, to produce an 
amount of revenue which, together with estimated revenue from other 
sources, will equal the appropriations made for the municipality as a 
whole and for each such district. Upon receipt of the report of the 
director of finance, the commission shall by ordinance levy taxes upon 
all the taxable property in the municipality, and upon each special dis- 
trict thereof, at the rate specified in such report unless, by amendment of 
the appropriation ordinance and a reduction of the appropriations the 
levy of a lower rate be made possible; but no such amendment shall 
reduce the appropriations made to the sinking fund as recommended by 
the manager. If the commission determine by amendment and reduction 
of its appropriations to provide for a lower rate of tax levy the director 
of finance shall, upon the completion of such amendment and reduction, 
likewise report to the commission the rate of tax levy required under 
such amended ordinance, and the commission shall not levy taxes at any 
other rate than that reported to be required by the director of finance 
in accordance with the provisions in this section. 

En. Sec. 53, Ch. 160, L. 1923. 


5520.174. Limitation on tax levy. No ordinance making the annual 
tax levy and fixing the rate to be levied upon all property within the 
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municipality at more than fifteen mills on each dollar of the taxable 
valuation shall be passed except by the affirmative vote of at least six 
members of the commission, and such tax levy made by the commission 
shall not exceed twenty mills unless the question of levying a higher 
tax rate for a specified year or years be submitted to the electors of 
the municipality and approved by a majority of those voting thereon; 
but in no ease shall such total tax levy be more than twenty-five mills. 
En. Sec. 54, Ch. 160, L. 1923. 


5520.175. Special districts — Limitation on taxes. The commission 
may by ordinance designate clearly specified districts in or for which 
special services are to be performed and may levy upon the property 
in any such district such tax, in addition to any taxes authorized by 
section 54 of this act, as may be necessary to pay the cost of such 
special service or services. Any such additional tax levied under the 
authority of this section upon the property within any district shall not 
exceed ten mills unless the portion of the annual tax levy ordinance 
providing therefor shall have been separately voted on and passed by the 
affirmative vote of at least six members of the commission, and shall not 
exceed fifteen mills unless the question of levying a higher rate for a 
specified year or years shall have been submitted to the electors of the 
district and approved by a majority of those voting thereon; but in no 
ease shall such additional levy be more than twenty mills. 

En, Sec. 55, Ch. 160, L. 1923. 


5520.176. Tax limits, application of. The tax limits provided by 
sections 54 and 55 of this act shall apply only to taxes levied for purposes 
other than to provide for paying the interest and principal of the debt 
of the municipality or any district thereof. Taxes required by this act 
to be levied on account of the debt of the municipality, or any district 
thereof, shall not be affected by such limits nor shall such taxes be 
considered in determining the limits of taxation fixed by sections 54 and 
55 of this act. : 


En. Sec. 56, Ch. 160, L. 1923. 


5520.177. Collection of taxes. All taxes levied by the municipality 
shall be collected and payable in the manner, at the time and under the 
penalties prescribed by law for the collection and payment of state 
and county taxes. 


En. Sec. 57, Ch. 160, L. 1923. 


5520.178. Continuation existing districts—Tax levy for. The dis- 
trict comprised within the boundaries of any city, town or district exist- 
ing within the county at the time of the adoption of this act by the 
electors thereof shall, for the purpose of paying the interest and princi- 
pal of any debt incurred by such city, town or district prior to such 
adoption, be continued as a special district until such debt shall have been 
paid, and the commission shall, in the annual tax levy ordinance, levy 
upon the property within each such district such tax, in addition to all 
other taxes, as the director of finance shall report to be necessary to 
provide for paying the interest on each such debt as it falls due and the 
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principal thereof as it matures, and no other property within the 


/ municipality shall be taxable or made liable for the payment of any 
such debt. The commission shall likewise provide in the annual tax levy 


ordinance for the levy of such tax upon all property within the muni- 


¢cipality as the director of finance shall report to be necessary to provide 
for paying the interest as it falls due and the principal as it matures 
of any debt of the municipality as a whole. The tax levy for the debt 
of the municipality as a whole, and the tax levy for the debt of each 
such district, shall each be a separate levy and shall be distinct from and 
‘in addition to all other tax levies, and the proceeds of each such tax 


‘levy shall be placed in a separate fund for the payment of the interest 
_ and principal of the debt for which the tax was levied. 


En. Sec. 58, Ch. 160, L. 1923. of the act is to deprive them of their 

Under this section creditors of the security for the payment of their claims 
county, city and town consolidated under and thus to impair the obligations of 
one government who became so before their contracts has no merit. State ex 
consolidation are fully protected, and rel. Corry v. Cooney et al., 70 Mont. 355, 
that therefore the claim that the effect 225 Pac. 1007. 


5520.179. Hffect of general tax laws. The provisions of any general 


law authorizing counties, cities or towns to levy taxes for a specified 
purpose and at not to exceed a specified rate shall not limit the city 


and county of Butte in its expenditures for any purpose so specified. 
Any tax for county purposes required by the general laws of Montana 


'to be levied by counties shall be included in the tax rate fixed for all 


property within the municipality, and the commission shall include in 


the annual appropriation ordinance an appropriation for the purpose for 


which such tax is required to be levied in the amount which the director 


_ of finance estimates that such tax would yield if separately levied. 


En. Sec. 59, Ch. 160, L. 1923. 


5520.180. Transfer of balances. Upon the written recommendation 


_ of the manager the commission may at any time transfer an unencumbered 


balance of an appropriation made by the commission to a purpose or 


object for which the appropriation for the current year has proved 


insufficient, or may authorize a transfer to be made between items appro- 
priated for the same department or office. 
En. Sec. 60, Ch. 160, L. 1923. 


5520.181. Money, how drawn from treasury—Reversion of balances. 
No money shall be drawn from the treasury of the municipality, nor shall 


any obligation for the expenditure of money be incurred, except in pur- 


suance of the annual appropriation ordinance as passed by the commis- 
sion, or of such ordinance changed as authorized by the next preceding 
section of this act. At the close of each fiscal year any unencumbered 
balance of an appropriation shall revert to the fund from which appro- 
priated and shall be subject to re-appropriation; but appropriations may 
be made by the commission, to be paid out of the revenues of the current 
year, in furtherance of improvements or other objects or works which 
will not be completed within such year, and any such appropriation shall 
continue in force until the purpose for which it was made shall have 
been accomplished or abandoned. 
En. Sec, 61, Ch. 160, L. 1923. 
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5520.182. Accounts to be kept. Accounts shall be kept for each item 
of appropriation made by the commission, and every warrant on the 
treasury shall state specifically against which of such items the warrant 
is drawn. Each such account shall show in detail the appropriations 
made thereto, the amount drawn thereon, the unpaid obligations charged 
against it, and the unencumbered balance to the credit thereof. j 

En. Sec. 62, Ch. 160, L. 1923. 


5520.183. Claims, how paid. No claim against the municipality shall 
be paid except by means of a warrant on the treasury issued by the direc- 
tor of finance. The director of finance shall issue no warrant for the 
payment of a claim unless the claim he evidenced by a voucher approved 
by the head of the department or office for which the indebtedness was 
incurred, and each such officer and his surety shall be liable to the 
municipality for all loss or damage sustained by reason of his negligent 
or corrupt approval of any claim. 

En. Sec. 63, Ch, 160, L. 1923. 


5520.184. Examination of pay-rolls. The director of finance shall 
examine all pay-rolls, bills and other claims and demands against the 
municipality and shall issue no warrant for payment unless he finds that 
the claim is in proper form, correctly computed and duly approved; 
that it is legally due and payable; that an appropriation has been made 
therefor which has not been exhausted; and that there is money in 
the treasury to make payment. He may investigate any claim and for 
that purpose may summon before him any officer, agent or employee of 
the municipality, any claimant or other person, and examine him upon 
oath or affirmation relative thereto, and if he finds a claim to be fraudu- 
lent, erroneous or otherwise invalid, he shall not issue a warrant there- 
for. If the director of finance issue a warrant on the treasury authorizing 
payment of any claim in contravention of the provisions of this section 
he and his sureties shall be individually liable to the municipality for 
the ainount of such warrant if paid. 

En. Sec. 64, Ch. 160, L. 1923. 


5520.185. Certification of director before making contracts. No con- 
tract, agreement or other obligation, other than contracts pertaining to 
work or improvements to be paid for by special assessments, involving 
the expenditure of money out of appropriations made by the commission — 
shall be entered into, nor shall any order for such expenditure be valid, 
unless the director of finance shall first certify to the commission that 
the money required for such contract, agreement or obligation is in the 
treasury to the credit of the appropriation from which it is to be drawn 
and that it is otherwise unencumbered. The certificate of the director 
of finance shall be filed and made a matter of record in his office, and 
the sum so certified as being in the treasury shall not thereafter be con- 
sidered unencumbered until the municipality is discharged from the 
contract, agreement or obligation. 

En. Sec. 65, Ch. 160, L. 1923. 
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_. 5520.186. What to be credited to appropriations. All unencumbered 
/ moneys actually in the treasury to the credit of the appropriation from 
which an obligation is to be paid, and all moneys applicable to its 
payment that, before the maturity thereof, are anticipated to come into 
the treasury to the credit of such appropriation from taxes or assess- 
ments; from sales of service, products or by-products of any municipal 
undertaking; from the sale or lease of lands or other property; and 
from the sale of bonds lawfully authorized at the date of the certificate 
of the director of finance shall, for the purpose of such certificate, be 
deemed in the treasury to the credit of the appropriation for which the 

obligation is to be paid. 

’ En. Sec. 66, Ch. 160, L. 1923. 


 §520.187. Contracts, when void. All contracts, agreements or other 
obligations entered into, all ordinances and resolutions passed, and orders 
adopted, contrary to the provisions of section 65 and 66 of this act shall 
be void, and no person whatever shall have any claim or demand against 
the municipality thereunder, nor shall the commission or any officer of 
the municipality waive or qualify the limitations fixed by such sections, 
or fasten upon the municipality any liability whatever in excess thereof. 


En. Sec. 67, Ch. 160, L. 1923. 


5520.188.. Designation of depositories—Bonds. On or before the first 
day of August of each year the commission shall designate the banks 
“subject to state or national supervision in which the funds of the munici- 
pality shall be deposited. In designating such banks the commission shall 
specify the maximum amount of municipal funds that may be kept at any 
time in each. Unless a bank designated as a depository shall elect to 

deposit securities with the treasurer, as provided in the next succeeding 
section, it shall give good and sufficient bonds, with sureties to be ap- 
proved by the commission, conditioned for the safekeeping and payment 
of the municipal funds deposited therewith and the interest thereon. Any 
such bonds of a depository shall be in the aggregate equal to the amount 
designated by the commission as the maximum of municipal funds which 
“may at any time be kept by such depository. . 


En. Sec. 68, Ch. 160, L. 1923. 


5520.189. Deposit of securities —Interest. In lieu of the surety 
bonds specified in the next preceding section any bank designated as a 
depository of city funds may deposit with the treasurer bonds of the class 
and kind in which, by the provisions of this act, the sinking fund of the 
municipality may be invested. Bonds so deposited shall be in an amount 
equal to the amount of municipal funds permitted at any time to be de- 
posited with such bank, shall be approved by the commission and shall 
be accompanied by proper assignment, to the end that the bank so de- 
‘positing and assigning such bonds will safely keep and pay over to the 
treasurer, or his order, on demand and free of exchange, all moneys at 
any time deposited therein with interest thereon at the rate agreed upon, 
and that in case of default on the part of such bank the commission shall 
have power and authority to sell such bonds or so much thereof as may 
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be necessary to realize the full amount of the funds deposited therein. 
The bank shall be entitled to interest on the securities so deposited with 
the treasurer, when paid, and to the return of the securities at the ter- — 
mination of such trust so long as the bank is not in default. With the 
approval of the commission a bank may at any time substitute other like 
securities of equal value for those so deposited. 


En. Sec. 69, Ch. 160, L. 1923. 


5520.190. New bonds, when required. Whenever for any cause the 
commission shall deem the bonds or securities of any bank insufficient 
security for the municipal funds deposited or likely to be deposited 
therein the commission shall require new bonds to be given or new securi- 
ties to be deposited with the treasurer. If any bank shall fail promptly 
to execute and present such new bonds, or deposit such new securities, 
the treasurer shall at once withdraw all deposits therefrom and no further 
deposit of municipal funds shall be made therein until such bank shall 
have been redesignated by the commission as a depository. 


En. Sec. 70, Ch. 160, L. 1923. 


5520.191. Continuation of security. All surety bonds given by a 
bank in accordance with the provision of this. act shall continue in 
force so long as funds of the municipality deposited therein shall be un- 
paid. Nothing herein provided shall impair the rights and remedies of 
the municipality on such bonds under the laws of the state. Bonds and 
other securities given by banks in accordance with this act shall be entered 
in a record to be kept for that purpose by the director of finance and 
deposited with the treasurer for safe keeping. The record of such bonds 
and securities kept by the director of finance, or copies thereof certified 
by that officer, shall be competent and prima facie evidence of the con- 
tents and tenor thereof. 


En. Sec. 71, Ch. 160, L. 1923. 


5520.192. Deposit of funds. All funds received by the treasurer 
shall be deposited by him in the designated banks in the name of the 
municipality subject to the order of the treasurer, and shall be distributed 
among the designated banks as nearly as may be in proportion to the 
several maximum amounts which they have been authorized to receive by 
the commission. ; 

En. Sec, 72, Ch. 160, L. 1923. 


5520.193. Interest on daily balances. Banks designated as deposi- 
tories shall pay interest on daily balances of municipal funds at a rate 
approved by the commission which shall in no case be less than two and 
one-half per centum (214%). The interest due on such deposits shall 
be paid to the treasurer by check on the last day of each quarter of the 
fiscal year. If the treasurer shall at any time receive, or have in any 
bank, funds which will probably remain on deposit three months or longer - 
he may, with the approval of the commission, either take therefor certifi- 
cates of deposit from a designated depository, payable to his order on 
demand, and bearing a higher rate of interest, or invest such funds in 
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‘any bonds maturing within six months in which the sinking fund of 
/municipality may be invested. The treasurer shall make a monthly state- 
‘ment to the director of finance of the municipal funds in each bank, and 
‘the interest received thereon, as of the last day of each month, and the 
‘director of finance shall include such information in his monthly statement 
‘to the commission required by section 42 of this act. 


En. Sec. 73, Ch. 160, L. 1923. 


5520.194. Payments by check. No bank receiving funds of the 
)municipality on deposit shall have authority to pay out any such money 
except upon checks drawn upon that bank, signed by the treasurer. 


En. Sec. 74, Ch. 160, L. 1923. 


5520.195. Liability of treasurer. When the funds of the municipality 
‘are deposited and kept in designated banks according to the provisions 
of this act the treasurer and the sureties on his official bond shall be ex- 
-empt from all liability for the loss of any funds so deposited if such loss 
‘is caused by the failure, bankruptcy, or any other act or default of 
‘such banks, but the want of care or due diligence on the part of the 
‘treasurer or commission in protecting the municipality against loss, shall 
‘not exempt the treasurer, the members of the commission or sureties on 
‘their respective bonds from liability. Nothing herein provided shall 
{deprive the municipality of any right or remedy against any defaulting 
)bank or against its officers or stockholders. 


En. Sec. 75, Ch. 160, L, 1923. 


5520.196. Limitation on indebtedness. The city and county of Butte 
‘shall not become indebted in any manner, or for any purpose, to an 
‘amount, including existing indebtedness, in the aggregate exceeding five 
‘per centum (5%) of the value of the taxable property therein as ascer- 
‘tained by the last assessment for state and county taxes prior to incurring 
‘such indebtedness, and all bonds or obligations in excess of such amount 
‘given by or on behalf of the municipality shall be void. Bonds, notes, 
or registered warrants on the treasury, may be authorized by the commis- 
‘sion to be issued during the first five months of the fiscal year in antici- 
pation of the collection of taxes for such year and shall not be deemed 
‘the creation of a debt within the meaning of this section; but any such 
‘bond, note or warrant so authorized and issued shall specify that it is 
‘payable solely out of the revenues of the fiscal year in which issued, and 
‘before the close of such year, shall not bear a higher rate of interest than 
six per centum (6%) and the total amount authorized and issued in any 
fiscal year shall not, in the aggregate, be more than thirty-five per centum 
(35%) of the total appropriations of the municipality for such year. 


En. Sec. 76, Ch. 160, L. 1923. 


5520.197. Procedure to borrow money—Funding obligations. The 
eity and county of Butte may borrow money for any municipal purpose 
‘to the extent and in the manner provided by the constitution and laws 
of Montana for the borrowing of money by counties. Any debt of the 
county or any district thereof outstanding at the beginning of the first 


659 


5520.198, 5520.199] PouiticaL Cope. 


fiseal year after the adoption of this act by the electors of the county 
may be funded, or refunded, by the issuance of bonds for such period, or 
periods, not exceeding twenty years as the commission may authorize, and 
thereafter the debt so funded or refunded, and any debt. subsequently 
incurred, shall. be paid as it becomes due without refunding. 


En. Sec. 77, Ch. 160, L. 1923. 


5520.198. Appropriations for sinking fund. An appropriation to 
the sinking fund of the municipality at least equal to the amount, or 
amounts, estimated by the manager to be required for that purpose in 
conformity with subdivisions (5) and (6) of section 51 of this act, 
shall be included in each annual appropriation ordinance passed by 
the commission. If, for any reason, the commission fail to include 
such an appropriation in its annual appropriation ordinance, or shall 
appropriate to the sinking fund less than that estimated by the man- 
ager to be required for that purpose, the director of finance shall never- 
theless cause to be set up an appropriation account for the full amount 
so estimated by the manager and shall, notwithstanding any other appro- 
priation made by the commission, transfer to such account out of any 


moneys of the municipality derived from taxes and paid into the treasury 


such amount, or amounts, as may be necessary to bring the appropriation 
for the sinking fund up to the full amount of the manager’s estimate. 
Any taxpayer of the municipality, or the owner of any bond thereof, may 
bring suit against the director of finance in the district court to enforce 
the provisions of this section and if, upon such suit, it be found that the 
commission has failed to make an appropriation for the full amount 
estimated by the manager to be required for the sinking fund and that 
the director of finance has failed to set up the appropriation account 
and provide for transfers thereto as required by this section, the court 
shall order the establishment of such appropriation account and the neces- 
sary transfers thereto as hereinbefore provided. Any such action by the 
court shall have the same force and effect in regard to appropriations 
to the sinking fund as though taken by the commission in its annual 
appropriation ordinance. 


En. Sec. 78, Ch. 160, L. 1923. 


5520.199. Sinking fund board—Appointment and powers. The sink- 
ing fund of the municipality shall be in charge of a sinking fund 
board consisting of the president, the director of finance and the director 


of law. The president shall be the chairman and the director of finance 


the secretary of the board. By and with consent of the commission the 
sinking fund board shall invest the sinking fund in bonds or certificates 
of indebtedness of the United States; state bonds or certificates of in- 
debtedness of Montana or any other state of the United States; bonds of 
the city and county of Butte; notes and registered warrants on the treasury 
of such city and county issued in anticipation of the collection of taxes 
as authorized by section 76 of this act; bonds of any city in the state of 
Montana; and in such county or school bonds of Montana as may be ap- 
proved by the commission. In case the sinking fund be invested in 
bonds of the city and county of Butte such bonds shall not be canceled 
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before maturity but shall be held by the sinking fund board and the 
interest thereon paid over and applied to the increase of the sinking fund. 
Whenever the principal of any of the bonds of the municipality shall 
become due the sinking fund board shall, with the consent of the commis- 
sion, dispose of such of the bonds belonging to the sinking fund as, with 
the money on hand belonging to the sinking fund, shall be necessary to 
pay the bonds so becoming due. 


En, Sec. 79, Ch. 160, L. 1923. 


5520.200. Award of contracts—Advertisement. All contracts entered 
into by the municipality for supplies, or materials, for any public work, 
or for the construction, reconstruction, repair, maintenance or operation 
of any public works or improvements shall be awarded to the lowest re- 
sponsible bidder after public advertisement and competition as may be 
prescribed by ordinance, but the manager shall have the right to reject 
all bids and advertise again. All advertisements as to contracts shall 
contain a reservation of the foregoing right. All contracts entered into 
by the municipality shall be signed by the manager after approval thereof 
by the commission. 


En. Sec. 80, Ch. 160, L. 1923. 


5520.201. Alteration in contracts. When it becomes necessary in the 
Opinion of the manager to make alterations or modifications in any con- 
tract entered into by the municipality such alterations shall be made only 
when authorized by the commission upon the written recommendation of 
the manager. No such alteration shall be valid unless the new price to 
be paid for any supplies, material or work under the altered or modified 
contract shall have been agreed upon in writing and signed by the con- 
tractor and the manager prior to such authorization by the commission. 


En. Sec. 81, Ch. 160, L. 1923. 


5520.202. Police department—Direcior, powers, duties and salary. 
The police department shall be in charge of a director who may be styled 
the sheriff; he shall be elected by the electors of the municipality at the 
Same time and in the same manner as members of the commission are 
elected; he shall possess all the qualifications prescribed by general law 
for sheriffs, shall hold office for two years, and shall receive an annual 
salary of five thousand ($5,000) dollars; he shall be chief of the police 
force of the municipality, and shall also have the powers and perform the 
duties prescribed for sheriffs by the general laws of the state. Officers 
and patrolmen of the police department, subordinate to the director shall 
have the powers and perform the duties conferred on and required of 
policemen in cities and towns by the laws of the state, such powers and 
duties as may be conferred and required by the ordinances of the city and 
county of Butte, and shall also have the powers and perform the duties 
by law conferred on and required of deputy sheriffs. The provisions of 
the Metropolitan Police Laws of the state shall be in full force and 
effect so far as practicable under this act. 


En. Sec. 82, Ch. 160, L. 1923; Amd. Sec. 9, Ch. 44, L. 1925. 


661 


~t 


5520.203-5520.206] Pourrica Cops, [Part IV 


5520.203. Department of public works—Director. The department of 


public works shall be in charge of a director who shall manage and have 
charge of the construction, repair, improvement and maintenance of all 
public buildings, of roads, streets, alleys, sidewalks, bridges, viaducts and 
other public ways; of sewers, drains, ditches, culverts, streams and water- 
courses; and of boulevards, parks, playgrounds, cemeteries and other 
public places and grounds dedicated to public use. He shall manage and 
control all public cemeteries, crematories, market places or houses, gar- 
bage and sewage disposal plants and farms, and all publie utilities be- 
longing to the municipality or any subdivision thereof, and shall have 
charge of the enforcement of the obligations to the municipality of all 
privately owned or operated public utilities enforceable by the munici- 
pality. He shall have charge of the cleaning, sprinkling, and lighting 
of the streets and the collection and disposal of garbage and waste. He 
shall also be responsible for the making and preservation of all surveys, 
maps, plans, drawings and estimates for such public works, and for the 
preservation of contracts, papers, plans, tools, and appliances belonging 
to the municipality and pertaining to the functions of the department. 


En. Sec. 83, Ch. 160, L. 1923. 


5520.204. Qualifications and powers. The director of public works 
shall have the qualifications prescribed by law for county surveyors and, 
in addition to the duties required by this act and by the ordinances of 
the municipality, he shall have the powers and shall, either in person 
or by a deputy having the qualifications prescribed by law for county 
surveyors, perform the duties required of county surveyors by the laws 
of the state. 

En. Sec. 84, Ch. 160, L. 1923. 


5520.205. Department of health. The director of the department of 
health shall be a physician legally authorized to practice medicine and 
surgery in the state of Montana. Except as otherwise provided in this 
act the director of the department of health shall have the powers and 
perform the duties conferred on and required of coroners and county 


health officers by the general laws of the state. He shall also have such 


other powers and perform such other duties as may be prescribed by 
ordinance. 
En. Sec. 85, Ch. 160, L. 1928. 


5520.206. County board of health. The commission shall be the county 
board of health in and for the city and county of Butte, but in perform- 
ing the duties and exercising the powers prescribed by law for such 
boards the commission shall act by ordinance, resolution or vote and 
according to the procedure prescribed by this act to be followed when 
acting as commission of the municipality, and it shall not be necessary 
to the validity of any such action for the commission to declare, or for 
the records thereof to indicate, that it is acting in other than its usual 
eapacity. Regulations affecting the public health, additional to those 
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established by general law, and for the violation of which penalties are 
imposed, may be prescribed by ordinance and enforced as provided therein. 
En. Sec. 86, Ch. 160, L. 1923. 


5520.207. Fire department. The fire department of the city and 
county of Butte shall be in charge of a director who shall be chief thereof 
and Who shall manage and control the department in the manner pre- 
scribed by the ordinances of the municipality. 

En. Sec. 87, Ch. 160, L. 1923. 


5520.208. Continuation firemen’s disability funds. Any disability 
fund, or funds, of the fire department or departments, established as re- 
quired by law in any city or town of the county prior to the election 
and qualification of a commission under this act, shall be continued as 
one such fund for the fire department of the city and county of Butte. 
The board of trustees of such disability fund shall consist of the president, 
the director of finance, the director of law, the director of the fire depart- 
ment and one member of the fire department selected by a majority of 
the members of such department between the first and tenth days of 
July of each year in which the municipality shall elect a commission. 
Except as provided in this section, the disability fund of the fire depart- 
ment shall be continued and administered in the manner prescribed by law 
for such funds established in cities and towns. 

En. Sec. 88, Ch. 160, L. 1923. 


5520.209. Superintendent of schools. The commission shall, by ma- 
jority vote of all its members, appoint a municipal superintendent of 
schools to serve without definite term but subject to removal at the 
pleasure of the commission. The superintendent of schools for any district 
within the municipality may, with the consent of the trustees of such dis- 
trict, be appointed to serve as municipal superintendent. The compensa- 
tion of the municipal superintendent shall be fixed by the commission, 
and he shall have the powers and perform the duties prescribed for 
county superintendents of schools by the laws of the state. 

En. Sec. 89, Ch. 160, L. 1923. 


5520.210. Police court and police judge. A police court is hereby 
established in and for the city and county of Butte, with jurisdiction, 
powers and duties within the municipality provided by general law for 
police courts in cities and towns. The commission shall by a majority 
vote of all its members appoint a police judge to serve during the pleasure 
of the commission; no person shall be appointed police judge unless at 
least twenty-five (25) years of age; the compensation of police judge shall 
be fixed by the commission. Provided that nothing herein contained shall 
be construed as in anywise interfering with the existence, election, powers 
or duties of justices of the peace as provided by the general laws of this 
state. 

En. Sec. 90, Ch. 160, L. 1923; Amd. Sec. 10, Ch. 44, L. 1925. 


5520.211. Public work and improvements. Any local public work 
may be done or any local public works or improvements may be con- 
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structed, reconstructed, repaired, maintained or operated either by con- 
tract or directly by the municipality as may be determined by the com- 
mission. Before authorizing that any local public works or improvements 
be directly constructed, reconstructed, repaired, maintained or operated, 
detailed plans and estimates for each such work or improvement shall 
be submitted to the commission by the manager, and there shall be _Sepa- 
rate accounting for each work or improvement so executed. 


En. Sec. 91, Ch. 160, L. 1923. 


5520.212. Creation special improvement districts—Procedure. The 
city and county of Butte shall have the same power and authority to 
create special improvement districts, and for like purposes, as provided 
- by the laws of the state for counties, cities, and towns. Before creating 
any special improvement district, or proceeding with any work or improve- 
ment to be paid for in whole or in part by assessments upon property 
benefited thereby, the commission shall declare by resolution its intention 
so to do. Any such resolution shall set forth the boundaries of the pro- 
posed district, give a general description of the work or improvement 
contemplated and shall direct the manager to have a report prepared 
thereon. The resolution shall also specify the portion of the cost of 
the work or improvement to be assessed against the property within the 
proposed district and the number of installments, not exceeding ten, 
in which the assessments are to be paid. 


En. Sec. 92, Ch. 160, L. 1923. 


5520.213. Report. The report prepared as provided in the next pre- 
ceding section shall include all necessary surveys, plans, profiles and 
specifications; estimates of the value of any land or other property pro- 
posed to be taken; estimates of the cost of any proposed action, work or 
improvement; and estimates of the amount of benefits or damages which 
should be assessed against or in favor of any property affected. A copy 
of the report, when completed, shall be placed on file for public inspection 
in such office of the municipality as the manager may designate. 


En. Sec. 93, Ch. 160, L. 1923. 


5520.214. Notice to property owners. Upon the completion and filing 
of the report as provided in the next preceding section the assessor shall 
give notice to every person, firm or corporation having property within the 
proposed district, or the agent thereof, by mailing a notice to each such per- 
son, firm, corporation or agent, at his last known address, and shall also pub- 
lish such notice at least once in a daily paper of general circulation in the 
municipality. The notice so mailed and published shall contain a de- 
scription of the boundaries of the proposed improvement district, a de- 
scription of the work or improvement contemplated, shall state where 
the report has been filed and that it is open to public inspection, and 
shall designate the time when and the place where the commission will 
hear and pass upon all protests that may be made against the making 
of the improvement, the doing of the work, the creation of the district 
specified in the notice, or against any assessment of benefits or damages 
as set forth in the report of the manager. Any such meeting of the com- 
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mission shall not be sooner than ten days after the assessor shall have 
completed the mailing and publication of notice as provided in this section. 


En. Sec. 94, Ch. 160, L. 1923. 


5520.215. General laws applicable. Except as hereinbefore provided, 
and except that the director of public works shall be the engineer in charge 
of all such work, works or improvements, the provisions of the general law 
of the state regarding special improvement districts in cities and towns 
shall apply to and control the establishment under this act of special 
improvement districts in and for the city and county of Butte, and the 
procedure according to which any local public work or the construction, re- 
construction, repair, maintenance or operation of any local public work 
or improvement is to be provided for when the cost thereof is to be paid in 
whole or in part by assessments upon the property within any such district, 
and such general law shall also apply to the manner of levying and collect- 
ing such assessments. 


En. Sec. 95, Ch. 160, L. 1923. 


5520.216. Powers and duties of officers before and after adoption act. 
For any election held on the question of the adoption of this act and for 
the first election of officers thereunder adopted, the county clerk and 
board of county commissioners of Silver Bow county shall exercise the 
powers and perform :the duties respecting elections prescribed for county 
elerks and boards of county commissioners by the general laws of the 
state. After the adoption of this act by the electors of the county and 
the first election of officers hereunder, all the duties prescribed by the 
general laws of this state relating to the registration of electors, shall 
devolve upon the clerk of the commission, and all the powers and duties of 
city and county clerks, boards of aldermen and county commissioners, 
relating to elections under the general laws of this state shall devolve 
upon an electoral board, constituted as hereinafter provided; except as 
otherwise provided in this act all the provisions of the general laws of this 
state relating to elections shall apply to all elections held within the city 
and county of Butte. 


En. Sec. 96, Ch. 160, L. 1923; Amd. Sec. 11, Ch. 44, L. 1925, 


5520.217. Electoral board—Precincts—Judges—Conduct of elections. 
There shall be an electoral board for the municipality consisting of two 
members who, with the clerk of the commission, shall comprise the elec- 
toral board. The said members shall be elected for a term of four years, 
provided, however, that at the first election after the adoption of this 
act one member shall be elected for a term of two years and one shall be 
elected for a term of four years (candidates shall designate the term 
desired when filing); after which one member of said electoral board 
shall be elected every two years, for a term of four years. No member of 
the electoral board shall be employed by the municipality in any other 
capacity while holding such office. It shall be the duty of the electoral 
board to divide the municipality into election precincts, each to include 
not more than five hundred qualified electors. The electoral board shall 
appoint three judges in each precinct, all to be qualified electors and all 
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over twenty-five (25) years of age, and one of opposite political faith from) 
the other two. Precinct judges shall appoint two clerks of opposite. 
political faith. The board shall, for the period of forty (40) days next 
preceding any election, have general supervision of the registers and 
precinct poll-books and it shall be their duty to purge therefrom and from 
all published lists of electors all names improperly appearing thereon; 
the said board shall also have exclusive control, subject to: the provisions 
of the general laws of the state, of the holding of elections, canvassing of 
returns and the issuing of certificates of election. Within five (5) days 
after an election the said board shall meet to canvass returns and shall 
issue the certificates of election required by law; such meetings shall 
be open to the public, and in the case of a tie vote the said electoral 
board shall cast lots among those persons having tie votes, to decide the 
result. The two members of said board to be elected shall be electors of 
the municipality at the time of their election, and shall be not less than 
twenty-five years of age; they shall be paid ten ($10) dollars per day 
for such time as they are actively employed in the preparation of elections, 
the conduct of elections, the canvassing of election returns, and the issu- 
ing of certificates of such elections, and shall receive no other compen- 
sation. Additional rules and regulations governing the services and func- 
tions of the said electoral board and providing the necessary equipment 
therefor may be provided by ordinance. 
En. Sec. 97, Ch. 160, L. 1923; Amd. Sec. 12, Ch. 44, L. 1925. 


5520.218. Municipal primary elections. A municipal primary elec- 
tion for the choice of officers to be elected under this act shall be held 
on the last Tuesday of April next following the adoption of this act by 
the voters of Silver Bow county and on the last Tuesday in April of every 
second year thereafter. All candidates for the commission receiving a 
majority of the votes cast at the municipal primary election shall be 
deemed and declared elected to the commission. A municipal election 
shall be held on the first Tuesday in June next following the primary 
election to fill the remaining places on the commission and elect the other 
officers provided for herein. At all municipal elections the polls shall 
be open from 8 A. M. to 6 P. M. 

En. Sec. 98, Ch. 160, L. 1923; Amd. Sec. 13, Ch. 44, L. 1925, 


5520.219. Nominations by petition—Affidavits. Any elector of the 
city and county of Butte eligible to any office of the municipality to be 
filled by election may be placed in nomination therefor by petition filed 
with the clerk and signed by at least three hundred (800) electors of the 
municipality. The signatures to a nominating petition need not all be 
appended to one paper, but to each separate paper there shall be attached 
an affidavit of the circulator thereof stating that each signature appended 
thereto was made in his presence and is the genuine signature of the 
person whose name it purports to be. Each signer of a petition shall sign 
his name in ink or indelible pencil, and, after his name, shall designate 
his residence by street and number or other description sufficient to 
identify the place, and give the date when his signature was made. No 
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| 
‘elector shall sign petitions for more candidates for any office than the 
jnumber of places to be filled therein at the forthcoming primary election. 


En. Sec. 99, Ch. 160, L. 1923; Amd. Sec. 14, Ch. 44, L. 1925. 


5520.220. Form of nominating petition. The form of nominating 
jpetition papers shall be substantially as follows: 

We, the undersigned electors of the city and county of Butte, hereby 
BIT ALE iw siais ielars «:ni¥ieiele Ceste ate WHORGM TORIC CTING VIG 0's dbiw.aie’s o aielneie.s be ye4 
‘for the office of commissioner, to be voted for at the primary election 
‘to be held on the last Tuesday of April, 19....; and we individually cer- 
‘tify that we are qualified to vote for candidates for the above office and 
‘that we have not signed nominating petitions for more than seven candi- 
‘dates for the commission. 


Name. Residence (Street and Number) Date. 
or Description to Identify Place 


‘ 


eoeeeoeeeee e@eeoeeeee ee eee eee | e@eeeoeoee@eeveoeaeeoee7e208028808 


| City and County of Butte. 


oh Sas, wads edo es being duly sworn deposes and says that he is 
(the circulator of this petition paper, that the signatures appended thereto 
were made in his presence and are the genuine signatures of the persons 
‘whose names they purport to be. 
Signed ..... Rel alake a ale oie (ale sel sateen gale elle 


‘State of Montana, } dy 


ees. os 


Notary Public. 
En. Sec. 100, Ch. 160, L. 1923. 


5520.221. Filing papers—Notice to nominee. All separate papers 
comprising a nominating petition shall be assembled and filed with the 
clerk as one instrument at least thirty days prior to the next suc- 
ceeding last Tuesday in April. Within five days after the filing of the 
nominating petition the clerk shall notify the person named therein 
as a candidate whether such petition is signed by the required number 
of qualified electors. Any eligible person placed in nomination as herein- 
before provided shall have his name printed on the ballots and placed 
upon any voting machine used at the primary. election if, within five 
days after such notifications, he shall have filed with the clerk a written 
acceptance of. the nomination. 


En. Sec. 101, Ch. 160, L. 1923. 


5520.222. Party designation forbidden. No party mark or desig- 
nation shall appear on the ballots, or in connection with the names of 
candidates on any voting machine, used in the election of members of 
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the commission. Each elector may vote for as many candidates for the: 
commission as there are places to be filled therein; but any ballot marked | 
for more candidates than the number of places to be filled shall not be 
counted for any of the candidates for which marked. The ballots shall | 
be in form substantially as follows :— ; 


MUNICIPAL ELECTION 
City and County of Butte. 
(Month and day of month) 19.... 


FOR COMMISSIONERS. 
Do not vote for more than ...... 


eeceeereeeeoe eo ee ee eee eee ee ees e ese ee eee eeeeseeee eee 
cee ececer ree eoereeeoe ee eeoeseeeeeee se eeseeeseeosereer ee eee eee e 


cocceecece ee eoe ee eee ee oe ese ee eee reese eee eseec ee ees eee ees 


En. Sec. 102, Ch. 160, L. 1923. 


5520.223. Order names of candidates. At 2 o’clock P. M. on the 
tenth day before any election at which officers of the municipality are to 
be chosen, the electoral board shall publicly determine by lot the order 
in which names of candidates for election shall be printed on the ballots 
or appear on any voting machine, to be used at such election. 

En. Sec. 103, Ch. 160, L. 1923; Amd. Sec. 15, Ch. 44, L. 1925. 


5520.224. Voter may write names on ballot. As many blank spaces 
shall be left on the ballots below the printed names of candidates for 
the commission as there are places to be filled therein. In any such 
space an elector may write the name of any elegible person, and a vote 
cast for such person shall be counted as though for a candidate whose 
name is printed on the ballots. 

Bn. Sec. 104, Ch. 160, L. 1923. 


5520.225. Publication notices of election. On the tenth day prior to 
the municipal primary election, the electoral board shall cause notice 
thereof to be published in such daily newspaper, or newspapers of general 
circulation in the municipality as the said board may have designated. In 
case the said board shall fail to designate such newspaper or newspapers, 
the clerk shall cause the notice to be published in such newspaper, or- 
newspapers, of general circulation in the municipality as he may select. 
Such published notice shall contain a list of the candidates nominated as 
hereinbefore provided, and state the time of holding the election. On 
the fifth day prior to a municipal election held on the first Tuesday in 
June, the electoral board or the clerk, under like conditions, shall cause 
a similar notice to be published concerning that election. The electoral 
board may also provide for giving notice of such elections by other means. 

En. Sec, 105, Ch. 160, L. 1923; Amd. Sec. 16, Ch. 44, L. 1925. 


5520.226. Elections—Contents of ballot—Tie vote. At any municipal 
election held for the choice of officers of the municipality to be elected 
under this act, and following a municipal primary, there shall be printed 
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| 
on the ballots and placed on the voting machines the names of the two 
-eandidates who at said primary received the highest number of votes for 
-ecity and county attorney, and the names of the two candidates who at 
ysaid primary received the highest number of votes for sheriff, and the 
‘names of the two candidates who at said primary received the high- 
‘est number of votes for assessor; and the names of the two candi- 
‘dates who at said primary received the highest number of votes for 
/members of the electoral board, if there be two or more candidates 
‘for the respective offices voted for at said primary election; except at 
‘the first election the names of the four candidates for members of 
‘the electoral board, if there be so many voted for at the primary elee- 
_tion, receiving the highest number of votes shall be placed upon the 
ballot; there shall also be printed on the ballots and placed on the vot- 
ing machines the names of the candidates for members of the commis- 
‘sion who at said primary received the highest number of votes, except 
the names of those elected at said primary, and the number of names 
‘so printed on the ballots and placed on the voting machines shall be 
‘double the number of places remaining to be filled in the commission. If, 
‘by reason of their having received the same number of votes, it cannot 
‘be determined which of two or more candidates shall have his name, 
/or their names, printed on the ballots or places on the voting machines, 
then, notwithstanding the foregoing provisions of this section, the names 
of all such candidates receiving the same number of votes shall be printed 
/on the ballots and placed on the voting machines. The candidates for the 
‘commission at an election held on the first Tuesday in June, equal in 
inumber to the places remaining to be filled in the commission, who receive 
‘the highest number of votes, shall be declared elected. A tie between 
'two or more candidates shall be decided by lot in the presence of such 
‘candidates and under the direction of the electoral board. 


En, Sec, 106, Ch. 160, L. 1923; Amd. Sec. 17, Ch. 44, L. 1925, 


5520.227. The recall. Any member of the commission may be re- 
‘moved from office by the electors of the municipality. The procedure 
‘for effecting such a removal shall be as follows :— 

Any elector of the municipality may make and file an affidavit with 
the clerk requesting that petitions be issued demanding an election for 
the recall of any member. of the commission. Any such affidavit shall 
‘state the name of the person whose removal from the commission is 
sought and the grounds alleged for such removal. Upon the filing of such 
-an affidavit, the clerk shall deliver to the elector making the affidavit 
copies of petition papers for demanding such an election, printed copies 
of which the clerk shall keep on file for distribution as herein provided. 
In issuing any such petition paper the clerk shall enter in a record to 
be kept in his office the name of the elector to whom issued, the date 
of issuance, the number of papers issued, and shall certify on each paper 
the name of the elector and the date of issuance. No petition paper shall 
be accepted as part of a petition unless it bear such certification of the 
clerk and unless filed as hereinafter provided. 

En. Sec. 107, Ch. 160, L. 1923. 
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5520.228. Return and filing of petition. A petition for a recall elec- 
tion to be effective must be returned and filed with the clerk within 
thirty days after the filing of the affidavit as provided in the next pre- 
ceding section, and to be sufficient must bear the signatures of electors 
equal in number to at least twenty per centum (20%) of those who voted 
at the last preceding regular municipal election. If any such petition be 
insufficient as originally filed it may be amended as provided in this act. 


En, Sec. 108, Ch. 160, L. 1923. 


5520.229. Submission of petition—Election. If a petition for a recall 
election, or an amended petition, shall be certified by the clerk to be 
sufficient he shall at once submit it to the commission with his certificate 
to that effect and shall notify the member of the commission whose re- 
moval is sought of such action. Unless the member whose removal is 
sought resign within five days after such notice, the commission shall 
thereupon order and fix a day for holding a recall election. Any such 
election shall be held not less than forty nor more than sixty days after 
the petition has been presented to the commission and may be held at 
the same time as any other election held within such period; but, if no 
other election be held within such period, the commission shall call a 
special recall election to be held within the time aforesaid. 


En. Sec. 109, Ch. 160, L. 1923. 


5520.230. Submission of two or more recalls. The question of recalling 
any number of members of the commission may be submitted at the same 
election, but as to each member whose removal is sought a separate peti- 
tion shall be filed and provision shall be made for an entirely separate 
printed ballot. Candidates to succeed any person whose removal is sought 
shall be placed in nomination by petition signed, filed and verified as pro- 
vided for nominating petitions for a municipal primary election; except 
that each petition paper shall specify that the candidate named therein 
is a candidate to succeed a particular person whose removal is sought. 


En. Sec. 110, Ch. 160, L. 1923. 


5520.231. Form of ballot—Prohibition use of voting machines, Vot- 
ing machines shall not be used in recall elections, and the printed ballots’ 
shall be in form substantially as follows :— 
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RECALL ELECTION 
CITY AND COUNTY OF BUTTE. 
(Month and day of month, 19....) 


SHALL (name of person) BE REMOVED 
FROM THE COMMISSION BY RECALL. 


FOR THE RECALL OF 
(Name of Person) 


AGAINST THE RECALL OF 
(Name of Person) 


CANDIDATES 
To succeed (name of person) if recalled. 
Vote for but one. 


eecereereeereree sees eeseseere ee eseeoeeeee ee eeeseee eee e882 8 2 oo 


En. Sec, 111, Ch. 160, L. 1923. 


5520.232. Effect of election. If a majority of the votes cast on the 
‘question of recalling a member of the commission as hereinbefore pro- 
‘yided be against his recall he shall continue in office for the remainder 
,of his unexpired term, but subject to recall as before. If a majority of 
‘such votes be for the recall of such member he shall, regardless of any 
‘defect in the recall petition, be deemed removed from office. When a 
“member is removed from the commission by recall the candidate to suc- 
-eeed such member who receives the highest number of votes shall succeed 
‘the member so removed for the unexpired term. 


En. Sec. 112, Ch. 160, L. 1923. 


5520.233. Effect of resignation. If a person in regard to whom a 
recall petition is submitted to the commission shall resign from office after 
notice thereof no election shall be held and some eligible person shall be 
chosen by a majority vote of the remaining members to fill the place for 
the unexpired term; but the member so resigning shall not be chosen 
by the commission to succeed himself. 

En. Sec. 113, Ch. 160, L. 1923. 


5520.234. Limitation as to time of recall. No recall petition shall be 
filed in respect to any member of the commission within three months after 
he takes office nor, in case of a member subjected to a recall election 
-and not removed thereby, until at least six months after that election. | 

En. Sec. 114, Ch. 160, L. 1923. 


5520.235. Special perquisites forbidden. Any person elected or ap- 
pointed to any office or position under the municipal government estab- 
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lished by this act shall be entitled to or receive for his own use any fees, 
emoluments, commissions or perquisites other than the salary or compen- 
sation fixed by this act or by the commission, and all such fees, emolu- 
ments, commissions and perquisites arising out of the performance of 
official duty shall belong to the municipality and be paid into the treas- 
ury thereof. 


En. Sec. 115, Ch. 160, L. 1923. 


5520.236. Political solicitation prohibited. No person holding an 
appointive office or position in the municipal government shall directly 
or indirectly solicit or receive, or be in any manner concerned in solicit- 
ing or receiving, any assessment, subscription or contribution for any 
political party or purpose whatever. No person shall orally or by letter 
solicit, or be in any manner concerned in soliciting, any assessment, sub- 
scription or contribution for any political party or purpose from any 
person holding an appointive office or position in the municipal govern- 
ment. No person shall use or promise to use his influence or official 
authority to secure any appointment, or prospective appointment, to any 
position in the service of the municipality as a reward or return for per- 
sonal or partisan political service. No person shall take part in preparing 
any political assessment, subscription or contribution with the intent that 
it should be sent or presented to or collected from any person in the ser- 
vice of the municipality, nor shall he knowingly send or present directly 
or indirectly, in person or otherwise, any political assessment, subscrip- 
tion or contribution to, or request its payment by any person in such 
service. | 


En. Sec. 116, Ch. 160, L. 1923. 


5520.237. Other restrictions on officers. No person in the service of 
the municipality shall discharge, suspend, lay off, reduce in grade, or 
in any manner change the official rank or compensation of any person 
in such service or threaten to do so, for withholding or neglecting to make 
any contribution of money or service or any valuable thing for any 
political purpose. No person holding an appointive office or place in the 
municipal government shall act as an officer in a political organization, 
or serve as a member of a committee of any such organization, or circu- 
late or seek signatures for any petition provided for by primary or elec- 
tion laws. 

En. Sec. 117, Ch. 160, L. 1923, 


| 

5520.238. Penalties. Any person who, by himself or in co-operation ~ 
with one or more persons, wilfully or corruptly violates any of the pro- 
visions of section 116 and 117 of this act shall be guilty of a misdemeanor 
and shall, upon conviction thereof, be punished by a fine of not less than 
fifty dollars nor more than five hundred dollars or by imprisonment for 
a term not exceeding three months, or by both such fine and imprisonment, — 
and if he be an officer or employee of the municipality he shall imme- 
diately forfeit his office or employment. 


En. Sec. 118, Ch. 160, L. 1923. 
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5520.239. Restrictions on commissioners. No person elected to the 
commission shall, during the term for which elected, be appointed to any 
office or position in the service in the municipality. If a member of the 
commission shall become a candidate for any public office, other than that 
of commissioner, he shall immediately forfeit his place in the commis- 
sion; and any appointive officer or employee of the municipality who 
shall become a candidate for nomination or election to any public office 
shall immediately forfeit the office or employment held under the mu- 

 nicipality. 
En. Sec. 119, Ch. 160, L. 1923. 


5520.240. Board of equalization. The commission shall constitute 

| the board of equalization for the city and county of Butte, and, except 

as otherwise provided in this act, shall have all other powers and perform 

all other duties prescribed for boards of county commissioners by the 
laws of this state. . 


En. Sec. 120, Ch. 160, L. 1923. 


5520.241. Bonds required—Payment premiums. The members of the 
| commission, the manager, the director of finance, the treasurer, the pur- 
_ehasing agent, the director of law, the director of police, and such other 
_ officers and employees of the municipality as the commission require so 
_ to do, shall, immediately upon taking office, give bonds with such surety 
as may be approved by the commission; but no officer or employee shall 
become surety upon the official bond of another officer or employee. Mem- 
bers of the commission shall give bonds in the sum of five thousand 
‘dollars and other officers and employees shall give bonds in such amounts 
/ as the commission may require. The premium on such official bonds may 
_be paid by the municipality. All such bonds, except those of the manager 
and the director of finance, shall be filed with the director of finance. 
The official bonds of the manager and the director of finance shall be 
filed with and kept by the president of the commission. 

En. Sec. 121, Ch. 160, L. 1923. 


5520.242. Oath of office. Every officer of the municipality shall, 
before entering upon the duties of his office, take and subscribe to the 
oath or affirmation required of officers by section 430 of the Revised Code 
of Montana, 1921, which oath or affirmation shall be filed and kept in the 
office of the clerk. 


‘En. Sec. 122, Ch. 160, L. 1923. 


5520.243. Interest of officers in contracts forbidden. No officer or 
employee of the municipality shall have a financial interest direct or 
indirect, in any contract therewith, or be financially interested, directly 
or indirectly, in the sale to the municipality of any land, materials, sup- 
plies, or services except on behalf of the municipality as an officer or 
employee. Any wilful violation of this section shall constitute malfeas- 
ance in office, and any officer or employee found guilty thereof shall 
thereby forfeit his office or position. Any violation of this section with 
| the knowledge, actual or implied, of the person or corporation contracting 
Mont. Code Supp. 43 673 
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with the municipality shall render the contract involved voidable by the 
manager or the commission. 
En. Sec, 123, Ch. 160, L. 1923. 


5520.244, Existing contracts continued. All contracts entered into 
by the county of Silver Bow or by any city or town therein, or on behalf 
of any improvement district by such county or by any such city or town, 
prior to the election and qualification of a commission under this act, shall 
continue in full foree and effect subsequently thereto. Public improve- 
ments, for which initial steps may have been taken under laws effective in 
the county prior to the election and qualification of a commission under 
this act, may thereafter be carried to completion in accordance with the 
provisions of such laws. 


En. Sec. 124, Ch. 160, L. 1923. 


5520.245. Existing ordinances continued. All existing ordinances 
and resolutions of the city of Butte of general application therein and 
not inconsistent with the provisions of this act shall, upon the election 
and qualification of a commission under this act, be continued in force ~ 
and their application extended throughout the city and county of Butte 
until amended or repealed by the commission. All other ordinances and 
resolutions of the city of Butte and of any city or town within the county,. 
except ordinances and resolutions relating to public improvements to be 
paid for in whole or in part by special assessments, shall, upon the elec- 
tion and qualification of a commission under this act, be deemed repealed. . 


En. Sec. 125, Ch. 160, L. 1923. 


5520.246. Duties of officers to commence and cease when. The mem- 
bers of the board of county commissioners of Silver Bow county, and the 
members of any city or town within the county, holding office on the 
fifteenth day of April next preceding the first election of a commission 
under the provisions of this act, shall continue in office and in the per- 
formance of their duties until such commission shall have been elected 
and. have qualified, whereupon such board of county commissioners and 
all such city and town councils shall be deemed abolished. All other 
persons holding offices or positions, whether elective or appointive, under 
the government of such county, or under the government of any city 
or town therein, at the time of the adoption of this act, shall continue in 
the performance of the duties of their respective offices and_ positions, 
until such duties are assumed by officers duly appointed or elected and 
qualified under the provisions of this act. Provided, that nothing in this 
act, contained shall be construed.as in anywise affecting the election, 
tenure of office, powers, duties or compensation of the clerk of the dis- 
trict court, but the compensation of said clerk of the district court and 
his deputies shall be charges upon and be paid by said city and county 
of Butte. 

En. Sec. 126, Ch. 160, L. 1923; Amd. Sec. 18, Ch. 44, L. 1925. 


5520.247. General regulations, for effecting transfer and collecting 
taxes on consolidation, Upon the adoption of this act by the voters of 
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the county, and the election and qualification of a commission thereunder, 
the separate corporate existence and government of Silver Bow county 
and of each and every city and town therein shall be deemed consolidated 
and merged into the municipality established by this act, which shall 
succeed to, possess and own all the property and assets and_ shall, 
save as herein otherwise provided, become responsible for all obliga- 
tions and liabilities of the county, cities and towns as consolidated 
and merged. The city and county of Butte shall, immediately upon the 
adoption of this act by the electors thereof, succeed to, possess and 
own all the property of the county of Silver Bow, all the property 
of the city of Butte and all the property of the city of Walkerville, in- 
eluding choses in action; but*as soon thereafter as may be possible the 
commission must, through the city and county attorney, petition the dis- 
trict court of said county to appoint three appraisers to fix the value of 
said property. Upon the filing of said petition the said court shall ap- 
point three competent persons resident in the county, as appraisers to 
ascertain and determine the value of said property, and shall specify the 
time and place of the first meeting of such appraisers. The word ‘‘prop- 
erty’’ or ‘‘properties’’ as used herein shall not, for purposes of appraise- 
ment or compensation, include streets, alleys, roads, public parks, play- 
grounds, or sewers. The appraisers must before entering upon their 
duties, severally take and subscribe an oath before some person qualified 
to administer oaths, to faithfully, honestly and impartially discharge the 
duties of their appointment, and shall each receive the sum of $10, pay- 
able out of the treasury of said municipality, for every day actually and 
necessarily employed in said appraisal. Within twenty days after their 
appointment and qualification, the said appraisers must file a verified 
report showing separately the value of all the property of the city of 
Butte, and the value of the property of the city of Walkerville, to which 
the city and county of Butte succeeded and became entitled, in virtue of 
the adoption of this act, except as hereinbefore set forth. Any taxpayer 
of the municipality may, within five (5) days after the report is filed, 
object to the same on the ground that the appraisement so made is too 
high or too low, or that property which should have been appraised is 
not included in the property appraised, or that property included in 
the property appraised did not belong either to the city of Butte or to 
the city of Walkerville or to the county of Silver Bow. The district 
court must, within fifteen (15) days after the report is filed, hear the 
testimony of witnesses concerning the correctness thereof, and following 
‘such hearing may, in its discretion, confirm or reject the same; if the 
court reject the report it shall, itself, from the facts in its possession, 
make an appraisal of all the property which belonged to the city of Butte, 
to the city of Walkerville, and the county of Silver Bow, up to the time 
of the adoption of this act, except as hereinbefore set forth, and render 
its judgment accordingly; and the action of the court in that behalf. shall 
be deemed final, except in case of manifest error or abuse of discretion. 
When the report of the appraisers is confirmed by the court, or when -the 
court itself shall have made the appraisement, the city and county: of 
Butte shall be responsible for the payment of so much of the indebtedness 
of the present city of Butte as equals the appraised value of the property 
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owned by it at the adoption of this act, and shall be responsible for the 
payment of so much of the indebtedness of the city of Walkerville as 
equals the appraised value of the property owned by it at said time, 
and the indebtedness of the city of Butte and the indebtedness of the 
city of Walkerville shall be reduced to the extent of the appraised value 
of the property held and owned by them respectively at said time. There- 
after, and on the second Monday in August. of each year, the commission 
shall levy upon the property in the district comprised within the present 
boundaries of the city of Butte, a tax, in addition to all other taxes, for 
the purpose of paying the interest on the then existing indebtedness of 
the city as it falls due, and the indebtedness itself as it matures, and no 
other property within the county shall be taxable or made liable for the 
payment of such indebtedness or the interest thereon; the proceeds of 
such tax levy shall be kept in a separate fund and shall be used only for 
the purpose for which the levy was made, except as hereinafter provided. 
And on the said second Monday in August of each year, the said com- 
mission shall levy upon the property within the district comprised within 
the boundaries of the city of Walkerville, a tax, in addition to all other 
taxes, for the purpose of paying the interest on the indebtedness of said 
city as it falls due, and the indebtedness itself as it matures, and no 
other property within the county shall be taxable or made liable for the 
payment of such indebtedness or the interest thereon; the proceeds of 
such tax levy shall be kept in a separate fund and shall be used only 
for the purpose for which the levy was made, except as hereinafter pro- 
vided. The taxes levied under the provisions of this section shall be 
collected and paid in the manner, at the time and under the penalties pre- 
seribed by law for the collection and payment of state and county taxes. 


En. Sec. 127, Ch. 160, L. 1923; Amd. Sec. 19, Ch. 44, L. 1925. 


5520.248. Transition of government—Regulation of. The commission 
shall have power to make all necessary regulations, not inconsistent with 
this act, for the transition from the several governments of and within 
the county to the government provided by this act, including the transfer 
to the treasury of the city and county of Butte of all funds and moneys 
of such several governments. 


En. Sec. 128, Ch. 160, L. 1923. 


5520.249. Submission of act to electors. The question of the adop- 
tion of this act shall be submitted to the electors of the county if a peti- 
tion, signed by at least fifteen hundred (1500) electors thereof requesting 
such submission, be filed with the county clerk. Any such petition shall 
be signed and filed, and shall be verified by the clerk, in the manner pre- 
seribed in this act for the signing, filing and verification of a referendum 
petition. If the county clerk find that any such petition, or amended 
petition, so filed, is signed by the required number of electors, he shall so 
certify to the board of county commissioners at their next meeting, and 
such board shall thereupon order and fix a day for holding such election 
which shall not be less than forty nor more than one hundred days after’ 
receipt of the clerk’s certificate. 

En. Sec. 129, Ch. 160, L. 1923; Amd. Sec. 20, Ch. 44, L. 1925. 
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5520.250. Form of ballot. Voting on the question of the adoption 
of this act by the electors of the county shall be by printed ballot only, 
and the ballots shall be in form substantially as follows: 


SHALL CHAPTER 160 OF THE MONTANA SESSION LAWS OF 
1923, AS AMENDED BY CHAPTER ........ OF THE SESSION LAWS 
OF 1925, BEING AN ACT TO PROVIDE FOR THE CONSOLIDATION 
AND MERGER INTO ONE MUNICIPAL CORPORATION AND GOV- 
ERNMENT OF THE COUNTY OF SILVER BOW AND ALL CITIES 
AND TOWNS THEREIN, BE ADOPTED? 


En. Sec. 130, Ch. 160, L. 1923; Amd. Sec. 21, Ch. 44, L. 1925, 


5520.251. Effect of election. If when submitted to the electors of the 
county, the adoption of this act be approved by a majority of those voting 
on the question it shall be deemed adopted and for the purpose of 
‘nominating and electing members of the commission this act shall be in 
effect from and after the election at which adopted, and in all other 
respects it shall be in effect immediately upon the election and qualification 
of a commission thereunder. 

En. Sec. 131, Ch. 160, L, 1923. 


5520.252. Effect of partial invalidity act—Proviso. The finding of 
‘the invalidity of any provision of this act shall not be deemed to invali- 
date the remaining provisions thereof. Provided, however, that when 
two or more city and county consolidation measures have been enacted 
into law applying to the same city, cities or towns, and counties they 
‘must be submitted to a vote of the qualified electors in the territory 
affected by them at one and same time and the plan securing a majority 
of the votes cast at such election will be declared adopted. 


En. Sec. 132, Ch. 160, L. 1923. 


PART V. 


The Enactment, Revision, Publication and Effect of the Codes, 


CHAPTER 1. 
THE ENACTMENT AND EFFECT OF THE CODES. 
5522. Construction of the codes with relation to each other. 
_ Cited in State v. McGraw, 74 Mont. 152, 158, 240 Pac. 812. 


5528. When codes go into effect. 


Cited as section 3562, Revised Codes, in State v. District Court, 61 Mont. 558, 
967, 202 Pac. 756, 
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CHAPTER 2A. 
ADOPTION REVISED CODES OF 1921. 


5546.1. Adoption Revised Codes of 1921. That the Revised Codes 
of Montana of 1921 as compiled, numbered and arranged by the code 
commissioner appointed by authority of chapter 195 of the Laws of the 
Sixteenth Legislative Assembly of 1919, and as certified to by said code 
commissioner are hereby, as to both form and substance, approved, legal- 
ized and adopted as the laws of Montana now in force and effect and 
the same are hereby declared to constitute all of the laws of Montana 
now in force and effect except such laws as were enacted by the Hight- 
eenth Legislative Assembly of Montana, and such as may be adopted 
by the present session of said legislative assembly. 

En. Sec. 1, Ch. 54, L. 1925. 


Cited as chapter 54, L. 1925, in State ex rel. Urton v. American Bank & Trust Co., 
75 Mont. 369, 382, 243 Pac. 1093. 


5546.2. Changes legalized. All changes made by said code commis- 
sioner in the language or arrangement of any law of the state embodied 
in said codes and all additions of new sections made by said commissioner 
to said code, are hereby legalized, approved and given validity. 


En. Sec. 2, Ch. 54, L. 1925. 


5546.3. Exception. Nothing herein contained shall be deemed aa 
invalidating or in any manner affecting the legality of any act or thing 
heretofore or hereafter done by authority of any enactment, which is 
not included in said Revised Codes of Montana of 1921. 


En, Sec. 3, Ch. 54, L. 1925, 


PART VI. 


Local and Special Laws. 


CHAPTER 5. 
EDUCATIONAL BONDS. 


5606. Educational bonds authorized. 


State educational bonds issued under 
sections 5606-5614 are valid and not af- 
fected retroactively by chapter 38, L. 1923, 
providing that public bonds shall be made 
payable on the amortization plan, if 
bonds in that form can be sold at a 
reasonable rate of interest. State ex rel. 
Tatem v. Dixon et al., 70 Mont. 90, 223 
Pac. 832; State ex rel. Mills v. Dixon, 
68 Mont. 526, 219 Pac. 637. 

The provisions of chapter 38, L. 1923, 
are not retroactive and are not therefore 
applicable to the series of bonds issued 
April 18, 1923, under the Educational 
Bond Act. Educational Bonds mE 68 
Mont. 526, 219 Pac. 637. 


The constitutionality and regularity of 
enactment of Initiative Measure No. 19, 
now sections 5606-5614, were sustained 
in State ex rel. Bonner y. Dixon et al., 59 
Mont. 58, 195 Pac. 841. The case is ” an- 
notated under appropriate sections of the 
constitution and code sections relating 
to initiative laws. 

Sections 5606-5614 are self-executing, 
and an appropriation of the moneys 
placed in the fund created by them is 
not requisite as a condition precedent to 
their being paid out on proper warrant. 
State ex rel. Bonner v. Dixon et al. 59 
Mont. 58, 195 Pace. 841. 
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CHAPTER 6. 
THREE MILLION DOLLARS TREASURY CERTIFICATES. 


cates. 


The issuance and sale of treasury notes 
authorized by this and following sections, 
in anticipation of the payment of taxes 
Jevied, to procure funds with which to 


5615. Preamble—Authorization three million dollars treasury certifi- 


stitute the incurring of a “debt or liabil- 
ity” within the meaning of section 2, 
article XIII, of the state constitution. 
State v. State Board of Examiners, 59 


pay outstanding valid claims against and 


Mont. 557, 197 Pac. 988. 
current expenses of the state, do not con- 


CHAPTER 6A. 
TREASURY NOTES. 


5623.1. Preamble. It appearing that there are now outstanding and 
unpaid valid warrants chargeable against the general fund of the state 
of Montana in an amount in excess of three million seven hundred fifty 
thousand dollars ($3,750,000), bearing interest at the rate of six per 
cent per annum; and it appearing that said warrants can be refunded 
by the issuance of treasury notes at a much lower rate of interest and 
without creating any new indebtedness on the part of the state of 
Montana, and that there is not available for the payment of said out- 
standing warrants actual cash on hand in said general fund, and that 
in addition thereto the current expenses of the state and interest charges 
against said fund are constantly accruing, and that by the refunding of 
said warrants and the issuance of said treasury notes for a limited 
period of time, a saving in large amounts can be made to the state of 
Montana by reason of the reduced rate of interest which will be required 
to be paid upon said treasury notes; now, therefore, 

Issuance treasury notes authorized. That for the purpose of redeem- 
ing and paying outstanding warrants against the general fund of the 
state of Montana, the state board of examiners is hereby authorized and 
empowered to issue and sell treasury notes for the use and benefit of 
and in the name of the state of Montana in the sum of three million 
_ seven hundred fifty thousand dollars ($3,750,000), lawful money of the 
United States of America, the proceeds from the sale of which notes 
shall be deposited in the treasury of the state of Montana and credited 
to the general fund, and shall be used exclusively for the payment of 
warrants now outstanding and drawn upon the general fund of the state 
of Montana, and bearing interest at the rate of six per cent. 


En. Sec. 1, Ch. 176, L. 1925. 


Sections 5623.1-5623.8, authorizing the 
sale of state treasury notes to secure 
funds for the payment of outstanding 
warrants, attacked on constitutional 
grounds is valid. State ex rel. Toomey v. 
Board of Examiners, 74 Mont. 1, 238 Pae. 
«316. 


Notr.—The holdings of the court on the 
several points of constitutional law in- 
volved in the above case will be found 
under the annotations to the constitution. 

The treasury notes authorized by sec- 
tions 5623.1-5623.8 to take up outstand- 
ing state warrants, constitute evidences 


of indebtedness, but stand in no different 
position as an obligation of the state 
than do the warrants themselves, and 
therefore do not change its obligation in 
any way. State ex rel. Toomey v. Board 
of Examiners, 74 Mont. 1, 238 Pac. 316. 

Courts will not declare a statute void 
for uncertainty if it is possible to ascer- 
tain its meaning and give it an intel- 
ligible construction, and under that rule, 
sections 5623.1-5623.8 are not open to 
the objection that they are so inherently 
indefinite and uncertain that they cannot 
be enforced. State ex rel. Toomey vy. 
Board of Examiners, 74 Mont. 1, 238 
Pac. 316. 
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5623.2. Series and interest. Such treasury notes shall be issued in 
series and in such denomination as may be determined. by the state board ~ 
of examiners, shall bear date ‘as of the day of the issuance. thereof and 
shall become ‘due and payable as follows: 


Series A—$1,000,000 January 15, 1926 
Series B—$1,250,000 July 15, 1926. sr 
Series C—$1, 500,000 Jan thog 15, 1927, and 


shall bear interest at the ‘Tate. of not, to exceed. four per cent per. annum 
payable semi-annually. hd = 


En. Sec. 2, Ch. 176, L. 1925. 


5623.3. Form and registry. The State board of examiners shall prel 


scribe the form of such treasury notes, and each series shall bear. upon 
its face the words: ‘‘Refunding Treasury Notes of the State of Montana,”’ 


with a letter to designate the series thereof, and shall be-signed by the 


members of the state board of examiners, and the great. seal of the state 
of Montana shall be affixed to each note, and the notes shall be regis- 

tered in the office of the state treasurer. Said. treasury notes shall have 
interest coupons attached thereto, payable semi-annually on January 15 
and July 15 of each year; provided, that the first interest coupon on. each 


of said treasury notes shall be payable on July 15, 1925, and shall be for - 
the interest from the date of the issuance of said. treasury notes to said 


date. Said coupons shall be executed with the facsimile signatures of. 
the members of the state board of examiners, and the signing of said 
coupons with said facsimile signatures shall be a sufficient execution. of 
such: interest coupons on behalf of the state of Montana. ; a 


En. Sec. 3, Ch. 176, L, 1925. 5 


5623.4. Disposal of notes. The treasury notes provided for in this — : 
act: shall be disposed of by the state board of examiners in such manner 


as they shall deem for the best interests of the state for the carrying out” 
of the purposes and provisions of this act; provided, that no treasury : 
note shall be disposed of for less than par value and accrued interest 
to date of sale. 


En. Sec. 4, Ch. 176, L. 1925. 


5623.5. Where and how payable. All of said treasury notes andl 
interest coupons thereto attached shall be made payable to the bearer 
at the office of the state treasurer of the state of Montana at Helena, 
Montana, on maturity, and the notes of each series shall be entitled to 
payment in the order of their presentation, otherwise without preferenee 
or priority one over the other; provided, however, that the state board - 
of examiners may provide that the said notes and_ interest coupons: 
shall be payable at some bank or trust company in New York a tog - 
be selected by such state board of examiners. 

En. Sec: 5, Ch, 176, L. 1925. 


5623.6. Treasury note redemption fund. For the purpose of payings 
said treasury notes, as the same become due and of paying interest 
maturing thereon, there is hereby created in the treasury of the state 
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of Montana a special fund to’be known as the (treasury note redemp- 
tion fund,*’ and so much of the moneys accruing. to the general fund 
sin the treasury of the state of Montana as will equal the amount of 
said «treasury notes and interest coupons issued and outstanding, and 
due at any interest paying period are hereby apportioned to, set apart to, 
and shall be paid into and transferred to said treasury note redemption 
fund; and the said treasury. note redemption fund, and all moneys 
‘accruing, or. to accrue therein .are hereby appropriated exclusively to 
_and for the payment of such treasury notes and the interest thereon; 
“provided, that apportionments to said treasury note redemption fund ah 
be made semi-annually and only in such amounts and at such times as 
‘shall be-necessary to meet each semi-annual charge. 

© En. Sec. 6, Ch. 175, L. 1925. 


5623.7. Place ints erent The state treasurer of the state of 
Montana is hereby authorized, directed and empowered, upon the maturity 
of any of said treasury notes or interest coupons, to pay to the bearer 
thereof on. presentation and. surrender of the same at his office, or at 
‘the bank or trust company in the city of New York selected or designated 
by the state board of examiners, the amount thereof; all of which pay- 
ments of treasury notes or interest coupons shall be Tarde in the order 
‘of presentation, and all of which shall be paid from the treasury note 
redemption fund, and upon the surrender of any coupons or VEcasury. 
snotes, the treasurer shall cancel and mark the same paid. 
- En. Sec. 7, Ch. 175, L. 1925. 


2 5623.8. Appropriation. That for the purpose of paying the expense 
‘of making said loan and the preparation and sale of said treasury notes 
“and. the. registration of the same, and all legal and other incidental ex- 
‘penses in connection with said loan and the repayment thereof, there is 
“hereby appropriated from any moneys of the general fund of the state 
“of Montana, not otherwise appropriated, the sum-ef two thousand five 
hundred dollars ($2,500), or so much thereof as may be necessary. — 


* En: Sec, 8, Ch. 175, L. 1925. 


_— CHAPTER 9. 

“PREFERENTIAL EMPLOYMENT SOLDIERS AND SATLORS—SOLDIER BONUS. 
* --5653. Preference of soldiers and sailors in public employment. In 
ery public department, and upon all public works of the state of 
Montana, and of any county and city thereof, honorably discharged 
“Union soldiers and’sailors and their widows of the Civil War, the Spanish- 
“American War, the Philippine Insurrection, and of the late war with 
Germany and her allies, and any disabled civilian recommended by the 
“state rehabilitation bureau, shall be preferred for appointment and em- 
“ployment; age, loss of limb or other physical impairment, which does not 
“in fact incapacitate, shall not be deemed to disqualify them, provided 
“they possess the business. capacity, competency and education to dis- 
charge the duties of the position involved; provided, however, that none 
of the benefits of this act shall accrue to any person who refused to 
“serve. on active duty in the military service to which attached, or to take 
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up arms in the defense of the United States; provided, however, that 
no person, not a citizen of the United States, shall be employed by any 
state, city or county officer in any capacity if competent American labor 
is available; and, provided, further, that no person who has not been a 
resident of Montana for at least one (1) year immediately preceding an 
appointment shall be entitled to such preference; provided further, that 
for city or county employment no preference will be granted unless 
applicant under this act is also a resident of the city or town or county 
in which employment is sought. 
Amd. Sec. 1, Ch. 133, L. 1927. 


Notr.—Referendum measure No. 25, being Chapter 162, Session Laws of 1921, 
which appears at pages 615 et seq. Session Laws of 1923, the so-called Soldier Bonus” 
Law, is omitted from this Supplement, having been held "unconstitutional in the case 
of State ex rel. Mills v. Dixon et al., 66 Mont. 76, 213 Pac. 227. 
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THE CIVIL CODE. 


PART I. 
The Definition and Sources of the Law. 


CHAPTER 1. 
LAW—THE CONSTITUTION, STATUTES AND COMMON LAWS. 


5672. Common law, when rule of decision. 


The common law of England declared 
| by this section to be the rule of decision 
in Montana so far as it is not repugnant 
to the federal or state constitution or 
the state laws, is that body of jurispru- 
dence as applied and modified by the 
courts of this country up to the time it 
was made a rule of decision by the first 
Montana territorial legislature. Herrin v. 
Sutherland, 74 Mont. 587, 42 A. L. BR. 937, 
241 Pac. 328. 


Cited in Anderson et al. v. Wirkman, 
67 Mont. 176, 182, 215 Pace. 224; Simon- 
sen v. Barth et al., 64 Mont. 95, 100, 208 
Pac. 938; Gas Products Co. v. Rankin, 63 
Mont. 372, 389, 24 A. L. R. 294, 207 Pae. 
993; as section 3552, Revised Codes, in 
LeMunyon v. Gallatin Valley Ry... Co., 
60 Mont. 517, 523, 199 Pac. 915. 


For text treatment of this subject see 
vol. 5 Cal. Jur. 255. 


PART II. 


Persons and Personal Relations. 


CHAPTER 1. 
PERSONS—MINORS, ADULTS AND PERSONS OF UNSOUND MIND. 


5673. Minors and adults defined. 


The controlling element in juvenile 
laws is age, not minority; hence the con- 
tention that a female cannot be held un- 
der a commitment in the State Vocational 
School for Girls after she reaches the 


age of majority fixed by this section at 
eighteen years, cannot be sustained. State 
ex rel. Foot v. District Court, 77 Mont. 
290, 49 A. L. R. 398, 250 Pac. 973. 


5680. When minors may disaffirm. 


Where from the very nature or char- 
acter of a consideration received by a 
minor for the execution of a contract 
(services performed by attorneys under 
a contract of employment to institute an 
action) it cannot be returned by him as 
required by this section as a condition 
precedent to disaffirmance, he may. dis- 
affirm though unable to make return. 


Downey et al. v. Northern Pacific Ry Co., 
72 Mont. 166, 232 Pac. 531. 


For text treatment of this subject see 
vol. 14 Cal. Jur. 124. 

Return of property purchased by infant 
as condition of recovery of purchase 
money paid, note, 16 A. L. R. 1475; 36 
A. L. BR. 782. 


5681. Minor or person of unsound mind cannot disaffirm contract for 


necessaries. 


A party desiring to rely upon the ex- 
ception to the rule that a minor may 
disaffirm a contract provided for by this 
section, to the effect that he cannot dis- 


affirm a contract to pay the reasonable 
value of things necessary for his support, 
must plead that the things furnished 
were necessaries in his complaint or re- 
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ply. Downey et al. v. Northern Pacific 
Ry. Co., 72 Mont. 166, 232 Pac. 531. 
Quaere: Is the employment of an at- 
torney by a minor to prosecute an action 
for false imprisonment a “necessary” 


Civiz Cope. 


[Part II 


within the meaning of this section a con- 
tract for which he cannot disaffirm upon 
obtaining majority? Downey et al. v. 
Northern Pacific Ry. Co., 72 Mont. 166, 
232 Pac. 531. 


5683. Contracts of persons without understanding. 


A contract made with a person entirely 
without understanding is void ab initio, 
while one made with a person of unsound 
mind “but not entirely without under- 
standing,” is voidable only at the suit 
of one sceking to rescind on one of the 
grounds mentioned in the chapter of the 
codes relating to rescission. Fleming v. 
Consolidated M. 8. Co., 74 Mont. 245, 240 
Pac. 376. 

In an action by an incompetent by his 
guardian ad litem for the cancellation of 
a contract of sale of an automobile, com- 
plaint alleging, in substance, that plain- 
tiff, at the time of the transaction, was 
entirely without understanding and with- 
out mental capacity to understand busi- 
ness transactions of the nature of that 
involved, and specifically charging that 
he did not understand, and was without 
mental capacity to understand, the trans- 
action in question, stated a cause of ac- 
tion under this section. Fleming v. Con- 
solidated M. 8S. Co., 74 Mont. 245, 240 
Pac. 376. 

Evidence held insufficient to sustain a 
finding that plaintiff, an alleged incom- 
petent, was entirely without understand- 
ing at the time he executed a contract 
sought to be canceled under the provision 
of this section. Fleming v. Consolidated 
M. S. Co., 74 Mont. 245, 240 Pac. 376. 

Where a contract is sought to be can- 
celed on the ground of incompetency un- 


der this section on the ground that the 
incompetent was “entirely without under- 
standing”. at the time he made it, the 
proof need not show an entire lack of 
understanding on any subject, i. e., that 
his mind was an absolute void, it being 
sufficient to show such a degree of mental 
deficiency as to render him incapable of 
understanding a transaction of the nature 
involved in the action. Fleming v. Con- 


solidated M. S. Co., 74 Mont. 245, 240 


Pac. 376. 


Testimony of lay witnesses that plain- 


tiff was of unsound mind is not sufficient 
to establish that he was “entirely without 
understanding” within the meaning of 
this section, making such a contract ab- 
solutely void. Fleming v. Consolidated 
M. 8S. Co., 74 Mont. 245, 240 Pae. 376. 

Plaintiff having based her action on 
the ground that at the time the deceased 
grantor executed the deed sought to be 
set aside she did not have capacity to 
make a contract under this section and 
not on the ground that she was entitled 
to rescind under section 5684, an allega- 
tion that she had restored or offered to 
restore everything of value deceased had 
received from defendant was not re- 
quired. Kiley v. Dahaney, 61 Mont. 608, 
202 Pae. 1110. 


For text treatment of this subject see 


vol. 6 Cal. Jur. 32. 


5684. Contracts of other persons of unsound mind. 
Cited as section 3596, Revised Codes, in Kiley v. Dahaney, 61 Mont. 608, 613, 202 


Pae. 1110. 


5685. Power of persons whose incapacity has been adjudged—Effect 


certificate discharge from asylum. After his incapacity has been judicially 
determined, a person of unsound mind can make no conveyance or other 
contract, except where such contract confers a beneficial interest to his 


estate, nor delegate any power, nor waive any right, until his restoration. 


to capacity; but a certificate from the medical superintendent or resi- 
dent physician or other officer of the insane asylum to which such person 
may have been committed, whether said insane asylum is in this state or 
elsewhere, showing that such person has been discharged, released or 
paroled therefrom, cured and restored to reason, or discharged, released, 
or paroled in an improved condition shall establish the presumption of 
legal capacity in such person from the time of such discharge, release or 
parole. 


Amd. Sec. 1, Ch. 8, L. 1925. lunatic’s power to execute contract, note, 


7 A. L. RB. 579, 598. 


Admissibility and probative force of 
adjudication of insanity on question of vol. 14 Cal. Jur. 338. 
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For text treatment of this subject see. 


PRE se 


)Ch. 2] LIBEL AND SLANDER. [5690-5692 
CHAPTER 2. 

PERSONAL RIGHTS — LIBEL AND SLANDER— PROTECTION TO PERSONAL 
RELATIONS. 


5690. Libel defined. 


Language of a newspaper article ex- 
amined and held not libelous per se in 
Rowan v. Gazette Printing Co., 74 Mont. 
326, 239 Pac. 1035. 

Language of a newspaper article charg- 
‘ing wrongdoing on the part of a road 
supervisor examined and held libelous 
er se in Manley v. Harer et al., 73 Mont. 
253, 235 Pac. 757. 

A newspaper article headed “The 
White-livered Shyster,” which in its body 
imputed grossly criminal conduct to an 
‘attorney, and charged him with “creating 
sham issues,” “preaching violation of the 
law and defiance of the Constitution he 
had sworn to defend,” “inciting anarchy,” 
etc., was libelous per se. Nolan v. Stand- 
ard Publishing Co. et al., 67 Mont. 212, 
216 Pac. 571. 

Cited in Manley v. Harer et al. 73 
Mont. 253, 258, 235 Pae. 757. 


Abusive words imputing criminal con- 
duct, note, 37 A. L. R. 887. 
_ Charge or implication of insolvency of 
bank, note, 37 A. L. R. 1348. , 

Charging one with being a “slacker,” 
note, 11 A. L. BR. 1017. 

Charging one with failure to keep con- 
tracts, note, 5 A. L. R. 1362. 

Charging merchant with using false 


5692. What communications are 


A communication addressed by tax- 
payers to the board of county commis- 
sioners asking for the removal of a road 
supervisor and containing a libelous state- 
Ment. was not privileged under this sec- 
tion, subdivision 3, where made with 
malice. Manley v. Harer et al., 73 Mont. 
253, 235 Pac. 757. 


May actual malice which will defeat 
conditional privilege coexist with be- 
lief in truth of imputation, note, 18 
A. L. R. 1160. 

Question for court or jury as to excess 
of privilege, note, 26 A. L. R. 843. 

Statement or testimony in lunacy pro- 
ceedings as privileged, note, 2 A. L. R. 
1582. 

Privilege of statements made during 
trial by one not on witness-stand or 
acting as attorney for another, note, 44 
A. L. R. 389. 

Findings or the like of judge or person 
acting in judicial capacity as privileged, 
note, 20 A. L. R. 407. 

Testimony of witness as basis of civil 
action, note, 12 A. L. R. 1247. 

_ Relevancy of matter contained in plead- 


weights or measures, note, 13 A. L. R. 
1019. 

Charging woman with adultery, note, 
11 A. L. R. 674. 

Charging woman with being a whore or 
prostitute, note, 11 A. L. R. 669. 

Charging woman with keeping bawdy- 
house, note, 11 A. L. R. 672. 

Imputing disposition to avoid war ser- 
vice, note, 49 A. L. R. 260. 

Imputation of belief in anarchy, note, 
51 A. L. R. 1071. 

Imputation of venereal disease, note, 
45 A. L. R. 1115. 

Imputation that property sold or of- 
fered for sale is subject to eneumbrance, 
note, 50 A. L. R. 279. 

False imputation of matrimonial in- 
tentions, note, 44 A. L. R. 1424. 

Listing mnontrader as unworthy of 
credit, note, 3 A. L. R. 1590. 

Placarding debtor, note, 3 A. L. R. 
1596, 

Reporting person as a 
debtor, note, 48 A. L. R. 573. 

Statements respecting race, color or 
nationality, note, 50 A. L. R. 1413. 

For text treatment of this subject see 
vol. 16 Cal. Jur. 25. 


delinquent 


privileged. 
ing as affecting privilege, notes, 16 A. L. R. 
746; 42 A. L. R. 878. 

Listing nontrader as unworthy of credit 
as privileged, note, 3 A. L. R. 1592. 

Privilege in application for pardon, 
note, 2 A. L. R. 1376. 

Communications between different of- 
fices of corporation, note, 5 A. L. R. 455. 

Privilege: of communication in rela- 
tion to member or prospective member 
of society, other than church, notes, 3 
A. L. R. 1654; 15 A. L. R. 453. 

Privilege of statement or communica. 
tion by official charged with prosecution 
or detection of crime, note, 15 A. L. R. 
249. 

Privilege in reports or statements about 
pupils, note, 12 A. L. R. 147. 

Communication or exhibition of de- 
famatory matter to employee of defend- 
ant as privileged, note, 18 A. L. R. 776. 

Communications by employer to surety 
company, note, 11 A. L. R. 1014, 

Liability of member of credit asso- 
ciation for reporting one as a delinquent 
debtor, note, 48 A. L. R. 573. 

For text treatment of this subject see 
vol. 16 Cal. Jur. 63. 


685 


5695-5738] 


Civi CopE. 


[Part IL 


CHAPTER 3. 


“PERSONAL RELATIONS—MARRIAGE, HOW CONTRACTED AND AUTHENTI- 
CATED. 


4 


5695. What constitutes marriage. 


Since there is no common law in Mon- 
tana where the law is declared by the 
codes or the statutes, and under this sec- 
tion, consent of the parties to marry is 
not alone sufficient to bring about the re- 
lation but in the absence of a solemniza- 
tion there must be a public assumption of 
the relation, there is no common-law mar- 
riage in this state where such public 


assumption was absent. State v. New- 
man, 66 Mont. 180, 213 Pac. 805. 


Validity of common-law marriage in 
American jurisdictions, note, 39 A. L. R. 
538. 

Habit and repute as essential to com- 
mon-law marriage, note, 33 A. L. R. 27. 

For text treatment of this subject see 
vol. 16 Cal. Jur. 914, 


'~ 5697.- ‘Marriage—How manifested and proved. 
Cited in State v. Newman, 66 Mont. 180, 195, 213 Pac. 805. 


5724, Declaration of marriage—How made. 
and stating that the parties had married 


The purpose of a declaration of mar- 
riage provided for by this section and 
section 5725, is to authenticate, and does 
not itself constitute, a marriage, and 
therefore such an instrument executed by 
defendant charged with rape and the 
prosecuting: witness and filed on the day 
before the commencement of the trial 


5725. Contents of declaration. 


on the day on which the alleged crime 
was committed, was not sufficient to show 
marriage. State v. Newman, 66 Mont. 
180, 213 Pac. 805. 


For text treatment of this subject see 
vol. 16 Cal. Jur. 916. 


Applied with section 5724 in State v. Newman, 66 Mont. 180, 213 Pace. 805. 


CHAPTER 5. 
DISSOLUTION OF MARRIAGE—DIVORCE. 


5734, Marriage—How dissolved. 


By the enactment of sections 5734-5781, 
and sections 5800 and 5801, and others in 
pari materia with them, the subjects of 
divorce, separate maintenance, as well 
as the rights, duties and obligations of 
husband and wife were intended to be 
fully covered, and hence all rules there- 


5736. Causes for divorce. 


‘Cited in State ex rel. La Point v. Dis- 
trict Court, 69 Mont. 29, 31, 220 Pac. 88. 

Cited in Giebler vy. Giebler, 69 Mont. 
347, 350, 222 Pac. 436; as section 3643, 
Revised Codes, in Grimstad et al.- v. 
Johnson et al, 61 Mont. 18, 24, 25 
A. L. R. 351, 201 Pae. 314. iy 


5738. Extreme cruelty defined. 


Cited: in ‘Giebler v. Giebler, 69 Mont. 
347, 350, 222 Pac. 436. 


Abuse by relatives of other spouse ‘as 


tofore in force are thereby supplanted. 
Grimstad et al. v. Johnson et al. 61 
Mont. 18, 25 A. L. R. 351, 201 Pac. 314. 


For text treatment of this subject see 
vol. 16 Cal. Jur. 906, 


Constitutionality of discrimination as 
between husband and wife as to grounds 
of divorce, note, 17 A. L. R. 793. 

For text treatment of this subject see 
vol. 9 Cal. Jur. 640. 


cruelty constituting ground for divorce, 
note, 3’ A. L. R. 993. 

Charge of insanity or attempt to have 
spouse committed to an insane asylum as 
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ground for divorce, note, 18 A. L. R. 
572. 

Charges of marital misconduct in di- 
vorce suit as cruelty, note, 51 A. L. R. 
1188. 

Communication of venereal disease as 
eruelty, notes, 5 A. L. R. 1016; 8 A. L. R. 
1540. 

Conduct amounting to danger to life 
within statute defining grounds for di- 
vorce, note, 5 A. L. R. 712. 


DIvorce. 


[5743-5768 


Forcing spouse to get rid of child by 
former marriage as cruelty, note, 3 A. L. 
BR. 803. 

Religious differences, notes, 28 A. L. R. 
1163; 44 A. L. R. 726. . 

Single act as basis of divorce or sepa- 
ration on ground of cruelty, note, 24 
A. L. BR. 918. 

For text treatment of this subject see 
vol. 9 Cal. Jur. 645. 


5743. Consent to separation revocable. 


Under this section, consent to a separa- 
tion between husband and wife is a 
revocable act, and where thereafter one 
of the parties in good faith seeks a 
reconciliation, and restoration, refusal by 


5745. Husband may select home. 


Where husband and wife were living 
apart under a separation agreement, an 
offer of reconciliation made by the -hus- 
band was not open to the charge that it 
was not made in good faith in the ab- 

sence of a showing that at the time it 
was made he had secured and furnished 
a home for himself and wife, the statute 
not imposing such burden, and this sec- 


the other is desertion. Giebler v. Giebler, 
69 Mont. 347, 222 Pac. 436. 


For text treatment of this subject see 
vol. 9 Cal. Jur. 670. 


tion, providing that it is the privilege 
of the husband to choose any reasonable 
place of abode or mode of living, and 
if the wife does not conform thereto it 
is desertion. Giebler v. Giebler, 69 Mont. 
347, 222 Pac. 436. 


For text treatment of this subject see 
vol. 9 Cal. Jur. 676. 


5747. Wilful neglect, what constitutes. 


State ex rel. La Point v. District Court, 
69 Mont. 29, 31, 220 Pac. 88. 


For text treatment of this subject see 
vol. 9 Cal. Jur. 680. 


5766. Period of residence required to entitle plaintiff to divorce. 


In a divoree action the allegation in 
the complaint that plaintiff was at the 
time of its commencement, and had been 
for at least one year prior thereto, a 
resident of the state, is indispensable, as 
is also proof satisfactory to the court 
of that fact. Clark v. Clark, 64 Mont. 
386, 210 Pac. 93. 

Where in a divorce action the com- 
plaint contained the necessary allegation 
of plaintiff’s residence within the state 
and the court had regularly obtained 
jurisdiction of the subject matter and the 
parties, and defendant made no appear- 
ance but allowed decree by default to be 
entered against her, she was in no posi- 
tion to attack the decree for fraud on 
the ground that the allegation in the 


complaint that plaintiff had been a resi- 
dent of the state for the time required 
by this section was false, such fraud not 
having been extrinsic or collateral to the 
matter tried by the court as above de- 
fined. Clark v. Clark, 64 Mont. 386, 210 
Pac. 93. 


Separate domicile of wife for purposes 
of jurisdiction over suit by her for di- 
vorce or separation, note, 39 A. L. R. 
710. 

Jurisdiction of state court over divorce 
suit by resident of United States reserva- 
tion, note, 46 A. L. R. 993, 

For text treatment of this subject see 
vol. 9 Cal. Jur. 695. 


5767. Divorce not granted by default alone, etc, 
Cited in Clark v. Clark, 64 Mont. 386, 393, 210 Pac. 93. 


5768. Relief may be adjudged, when divorce is denied. 
Cited in State ex rel. La Point v. District Court, 69 Mont. 29, 36, 220 Pac. 88, 
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5769. Expenses of action—Alimony. 


The district court in the exercise of 
its equity jurisdiction may grant a wife 
a decree for separate maintenance,  to- 
gether with alimony, suit money and at- 
torney’s fees pending suit, asked for on 
the ground of wilful neglect, indepen- 
dently of an action for divorce, and it is 
not divested of such jurisdiction under 
the maxim “expressio unius est exclusio 
alterius” by the provision of this section, 
that in case of wilful desertion the wife 
may, without applying for a divorce, 
maintain such an action. State ex rel. 
La Point v. District Court, 69 Mont. 29, 
220 Pace. 88. 


An action against the husband for 
legal services rendered the wife in insti- 
tuting divorce proceedings, which were 
dismissed by her soon after their com- 
mencement, did not lie under this section, 
which provides that while a divorce ac- 
tion is pending the court or judge may 
require the husband to pay suit money 
to enable the wife to prosecute (or de- 
fend) the action, the power thus con- 
ferred being exclusive and ancillary to, 
and not independent of, the divorcee ac- 
tion. Grimstad et al. v. Johnson et al., 
61 Mont. 18, 25 A. L. R. 351, 201 Pae. 
314. 


Plaintiff, in an action for divorce on 
the ground of extreme cruelty, had no 
property in her own right or means of 
support and was in ill health; the estate 
of defendant amounted to approximately 
$20,000 over and above his just debts 
and liabilities; the court awarded plain- 
tiff $50. per month permanent alimony. 
Held, in view of the provision of this 
section, vesting in the district court ab- 
solute discretion as to the alimony to 
be paid by the husband, and the fact 
that the trial court had jurisdiction to 
modify its order relating to alimony at 
any time when considered necessary or 
desirable, that the decree in this respect 
was not open to reversal in the absence 
of a showing of abuse of discretion. 
Boles v. Boles, 60 Mont. 411, 199 Pac. 912. 


Cited in Coleman v. Sisson, 71 Mont. 
435, 445, 230 Pace. 582; Davenport v. 
Davenport, 69 Mont. 405, 409, 222 Pac. 
422; as section 3677, Revised Codes, in 
Cummins v. Cummins, 59 Mont. 225, 229, 
195 Pac. 1031. 


“Final division and distribution” of 
estate, within statute allowing such in 
lieu of alimony, note, 1 A. L. R. 1106. 

Fault of party as affecting right to 
alimony under statute making separation 


a substantive ground of divorce, note, 
Sl) As I. , F8t. 
Defenses available to husband in civil 


suit by wife for support, note, 6 A. L. BR. 
6. 


Misconduct of wife as defense to civil 
suit for support, note, 6 A. L. R. 22. 


Divorce upon constructive service as 
affecting power to allow alimony upon 
subsequently obtaining personal juris- 
diction over former husband, note, 42 
A. L. RB. 13885. 


Wife’s possession of independent means 
as affecting her right to temporary ali- 
mony, note, 15 A. L. R. 781. 


Right of husband to maintenance, suit 
money or attorneys’ fees in suit for di- 
vorce, note, 24 A. L. R. 491. 


Right of counsel fees upon application 
for change of alimony after divorce, note, 
24 A. L. R. 491. 


Financial condition of parties as af- 
fecting allowance of suit money, note, 35 
A. L. R. 1099. 


Allowance of counsel fees to wife to 
prosecute or defend appeal in matri- 
monial action, note, 18 A. L. R. 1494. 

Reconciliation of parties to, divorce 
suit as affecting allowance of counsel 
fees previously made, note, 3 A. L. R. 
1109. 

Continuance of divorce suit by attor- — 
ney to secure allowance of suit money 
against wishes of client, note, 45 A. L. BR. 
941, 

Earning capacity of husband as basis 
for determining alimony pendente lite, 
note, 6 A. L. R. 192. 

Financial condition of parties as af- 
fecting amount, note, 35 A. L. R. 1103. 

Reconciliation as affecting decree for 
alimony or support money, note, 40 
A. L. RB. 1239. 

Validity of conveyance by wife of 
property awarded to her as support for 
herself and child, note, 8 A, L. R. 651. 

Earning capacity or prospective earn- 
ings of husband as basis of alimony, note, 
6 A. L. R. 192. 

Reconciliation as affecting decree for 
alimony, note, 40 A. L. R. 1239. 

Alimony as affected by remarriage, 
notes, 30 A. L. R. 79; 37 A. L. R. 441; 42 
A. L. R. 602. 

Death of husband as affecting alimony, 
note, 18 A. L. BR. 1040. 

Right to impose fine for failure to pay 
alimony, note, 14 A. L. R. 717. 

Power to issue writ of ne exeat to 
prevent decree for alimony from becom- 
ing ineffective, note, 8 A. L. R, 327. 

Enforcement of claim for alimony 
against exemptions, note, 11 A. L. R. 123. 

Liability of spendthrift trust for ali- 
mony or support money, note, 35 A. L. R. 
1035. 

Inability to comply with judgment or 
order for payment of alimony as de- 
fense to charge of contempt, notes, 22 
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A. L. R. 1260; 


31 A. L. BR. 650; 40 
A. L. R. 546. 

Present inability to pay as defense to 
contempt proceedings to enforce payment 
of past installments of alimony, non- 
payment of which was inexcusable, note, 
9 A. L. R. 265. 


HvussBaND AND WIFE. 


[5770-5786 


Statute expressly or impliedly denying 
power to enforce by process of contempt, 
order, judgment, or decree, for money as 
applicable to order or decree for alimony, 
note, 8 A, L. R. 1156. 

For text treatment of this subject see 
vol. 1 Cal. Jur. 943. 


5770. Orders respecting custody of children. 


While a decree fixing the custody of 
minor children in a divorce proceeding 
is final upon the conditions then exist- 
ing, the court may modify it upon a 
showing that the then conditions have 
changed, the welfare of the children 
being the paramount consideration. Jew- 
ett v. Jewett, 73 Mont. 591, 237 Pac. 702. 

This and the following section were 
cited as sections 3678, 3679, Revised 
Codes, in Boles v. Boles, 60 Mont. 411, 
413, 199 Pac. 912. 


Attempt to bastardize child as affecting 
right to custody of the child, notes, 4 
A. L. BR. 1119; 37 A. L. R. 531. 


Allowance in decree against parent for 
education of child, note, 18 A. L. R. 899; 
47 A. L. R. 118. 

Jurisdiction of court granting divorcee 
to control custody of child as affected by 
assumption of jurisdiction by juvenile 
court, note, 11 A. L. R. 147. 

Wife’s possession of independent means 
as affecting her right to allowance for 
support of her children, note, 15 A. L. R. 
781. 

For text treatment of this subject see 
vol. 9 Cal. Jur. 786. 


5771. Support of wife and children on divorce or separation granted 


to wife. 


In awarding alimony in a final decree 
of divorce, the amount which the wife 
should receive is not measured by the 
value of any certain portion of the hus- 
band’s estate, but is to be determined 
by the equities of the case, having due 
regard for the financial condition and 
necessities of the parties. Wandel v. 
Wandel, 76 Mont. 160, 248 Pac. 864. 

Under this section, and in the absence 
of legislation permitting it, the district 
court is without authority to compel the 
husband to whom a divorce has been 


properly granted for offense of the wife 
to make provision for her support, but 
that such support can only be awarded 
where divorce is granted the wife for the 
husband’s offense. Bischoff yv. Bischoff, 
70 Mont. 503, 226 Pac. 508. 

Cited in Coleman v. Sisson, 71 Mont. 
435, 445, 230 Pac. 582; Bast v. Bast et 
al., 68 Mont. 69, 77, 217 Pac. 345; as 
section 3679, Revised Codes, in Cum- 
mins v. Cummins, 59 Mont. 225, 229, 195 
Pac. 1031. 


5772. Security for maintenance and alimony. 
Cited in Coleman v. Sisson, 71 Mont. 435, 445, 230 Pac. 582; Bast v. Bast et al, 


68 Mont. 69, 77, 217 Pac. 345. 


CHAPTER 6. 
HUSBAND AND WIFE. 


. 5783. Rights of husband as head of family. 
Cited in Gates v. Powell, 77 Mont. 554, 562, 252 Pac. 377. 


5784. Duties of husband to wife as to support. 


Cited in Giebler v. Giebler, 69 Mont. 
847, 352, 222 Pac. 436; State ex rel. La 


Point v. District Court, 
37, 220 Pac. 88. 


69 Mont. 29, 


5786. Husband and wife may make contracts. 


While a husband who borrows money 
from his wife with the understanding 
that it shall be repaid will be treated 
as her debtor, the unexplained payment 
of money by a wife to her husband does 

Mont, Code Supp.—44 


not raise a presumption that a loan was 
intended and she cannot enforce payment, 
the law on the contrary presuming that 
the advance was a gift not thereafter 
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recoverable by her. Bast v. Bast et al., 
68 Mont. 69, 217 Pac. 3465. 

Under this section and sections 5792 
and 7895, the law presumes that the 
delivery by a married woman to her 
husband of two cashier’s checks owned 
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by her, which he cashed, were trusts or — 
loans. Gilmore v. Gilmore, 270 Fed. 260. — 
Cited in Harrison v. Riddell et al., 64 
Mont. 466, 479, 210 Pac. 460. 


For text treatment of this subject see © 
vol. 6 Cal. Jur. 36. 


5787. Extent to which their legal relation may be altered by con- ‘ 


tract—Separation agreement. 


An agreement by husband and wife for 
immediate separation, making provision 
for the support of either and of their 
children, authorized by this section if 
fairly made and executed and free from 
fraud or imposition, coercion or duress, 
will be enforced, and is not ordinarily a 
bar to an action for divorcee for cause 
then existing or arising subsequently 
thereto, in the absence of a covenant, ex- 
press or implied, not to sue for past 
offenses. Sherman v. Sherman, 65 Mont. 
227, 211 Pac. 321. 

An agreement between husband and 
wife authorized by this section is void 


5792. Separate property of wife. 


if entered into with the intent of bring- 
ing about or facilitating a divorce. — 
Sherman v. Sherman, 65 Mont. 227, 211 — 
Pae. 321. . 

An agreement between husband and ~ 
wife providing for a property settlement — 
between them must, under this section, — 
be in writing. Clary v. Fleming, 60 — 
Mont. 246, 198 Pac. 546. 

Cited in Viers v. Webb, 76 Mont. 38, 
41, 245 Pac. 257. 


For text treatment of this subject see 
vol. 9 Cal. Jur. 821. 


Applied with sections 5786 and 7895 in Gilmore v. Gilmore, 270 Fed. 260. 


5793. Inventory of separate property of wife. 


Evidence in an action for the conver- 
sion of restaurant fixtures claimed by the 
wife of a judgment debtor as her sepa- 
rate property and seized by the attaching 
creditor with constructive notice of plain- 
tiffs claim by reason of an inventory 
filed by her under this section, over plain- 
tiff’s protests and objections, thus de- 
stroying a prosperous business in an 


5794. Effect of filing inventory. 


effort to coerce her to pay her husband’s 
debt, held sufficient to warrant an award 
of exemplary damages. Wray v. Great 
Falls Paper Co., 72 Mont. 461, 234 Pac. 
486. 


For text treatment of this subject see 
vol. 13 Cal. Jur. 818. 


Cited in Wray v. Great Falls Paper Co., 72 Mont. 461, 468, 234 Pac. 486. 


5797. Work and labor of wife. 


The common-law rule that the wife 
owes the duty to the husband to attend 
to all ordinafy household duties and labor 
in the advancement of the husband’s in- 
terests without compensation was not 
changed, but is recognized, by this section 
in providing that all work and labor 
performed by a married woman for a 
person other than her husband and chil- 


dren is presumed to be performed for her 
own account. Gates v. Powell, 77 Mont. 
554, 252 Pac. 377. 


Right of wife not living with husband: — 
to her own earnings, note, 10 A. L. RB. 
778. 

For text treatment of this subject see 
vol. 13 Cal. Jur. 803. 


5799. Separate property of wife—How far liable. 
Cited in Wray v. Great Falls Paper Co., 72 Mont. 461, 468, 234 Pac. 486. 


5800. Support of wife. 


An action to recover for legal services 
in instituting divorce proceedings is not 


maintainable under this section, impliedly . 


conferring authority upon the wife to 
charge her husband, as his agent, for 
the value of articles necessary for her 
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‘support, a want of funds with which to 
prosecute a suit for a divorce not being 
a “necessary” as that term is employed 
in that section. Grimstad et al. v. John- 
'son et al., 61 Mont. 18, 25 A. L. R. 351, 
201 Pac. 314. 

Cited in State ex rel. La Point v. Dis- 
trict Court, 69 Mont. 29, 37, 220 Pace. 
88. 


Husband’s liability for funeral expenses 
‘of wife, note, 31 A. L. R. 1499. 

Clandestine marriage as affecting right 
‘to recover from husband for support 
furnished to wife, note, 30 A. L. R. 802. 

Liability of husband for necessaries as 
affected by question whether or not they 
were purchased on his credit, note, 27 
A. L. R. 554. 

Notice to salesman that purchase is on 
wife’s credit as imputable to principal, 
note, 43 A. L. R. 752. 

Husband’s liability for necessaries fur- 
nished wife where credit was given to 
a third person, note, 27 A. L. R. 575. 

Question whether goods were purchased 

on husband’s credit as affected by fact 
‘that parties were separated, note, 27 
A. L. R. 573. 


DoweER. 


[5803-5818 


Duty of husband to provide necessaries 
for wife as affected by her possession of 


independent means, note, 18 A. L. R. 
1131. 
Question whether goods were  pur- 


chased on husband’s credit as affected 
by wife’s possession of separate means, 
note, 27 A. L. R. 564, 

Furniture and household goods as neces- 
saries for which husband is liable, note, 
24 A. L. R. 1483, 

Liability of husband in independent 
action for services rendered by attorney 
to wife in divorce suit, notes, 25 A. L. R. 
354; 42 A. L. R. 315. 

Husband’s liability for legal services in 
attempting to restore wife’s capacity 
after adjudication of insanity, note, 26 
A. L. R. 559. 

Liability of husband for services of 
detective employed by wife to shadow 
him, note, 41 A. L. R. 1437, 

Liability of husband for independent 
tort of wife, notes, 20 A. L. R. 528; 27 
A. L. R. 1218. 

For text treatment of this subject see 
vol. 13 Cal. Jur, 804, 


5803. Rights of husband and wife—How governed. 
Cited in Gates v. Powell, 77 Mont. 554, 562, 252 Pac. 377. 


CHAPTER 7. 
DOWER, 
5813. Dower. 
In view of the code provisions relative McLure’s Estate, 63 Mont. 536, 539, 208 
to the right of dower depending upon Pac. 900. 
eventualities which cannot be foreseen, 
it is impossible to place a valuation upon Constitutionality of statutes in rela- 


a widow’s right in advance of her hus- 
band’s death, and therefore plaintiff in 
an action for specific performance of a 
land contract to which the vendor’s wife 
was not a party, requiring defendant to 
convey all his right, title and interest 
in the premises for the agreed price less 
the determined value of his wife’s dower 
right, cannot claim abatement from the 
contract price. Rosenow v. Miller et al., 
63 Mont. 451, 207 Pac. 618. 


Cited in Mathews v. Marsden et al., 
71 Mont. 502, 507, 230 Pac. 775; In re 


tion to dower, note, 20 A. L. R. 1330. 
Rights of one having inchoate right of 
dower in property condemned, note, 5 
A. L. BR. 1347. 
Dower rights in partnership real estate 


of widow of deceased partner, note, 25 


A. L. R. 411, 

Dower in land subject to leasehold 
estate, note, 21 A. L. R. 1079. 
ane caer ca leaseholds, note, 39 A. L. R. 


Dower in reversion or remainder in- 


terest of husband, note, 21 A. L. R. 1073. 


5818. Absent wife need not sign deed. 


In an action to compel a vendor to 
convey all his title and interest in prop- 
erty at a price stipulated in a contract 
to which his wife was not a party, less 
the: determined value of latter’s dower 
right, a complaint was defective which 
did not allege that plaintiff contracted in 


ignorance of the fact that defendant was 
a married man, or that his wife was or 
ever had been in the state, since, under 
this section, if she was never in the state 
she had no dower interest in the prop- 
erty. Rosenow vy. Miller et al., 63 Mont. 
451, 207 Pace. 618. 
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5819-5834] 


5819. Widow may elect. 


Cited in Mathews v. Marsden et al., 
71 Mont. 502, 508, 230 Pae. 775; This 
and section 5820 were cited in In re Mc- 


5821. Rights of widow when no 


The remarriage of a widow did not 
deprive her of the right to elect to take 
a one-half interest in the estate of her 
deceased husband, under this section, in 
lieu of dower granted by section 5813, 
the word “widow” as used in those sec- 
tions referring to the person and not 
to her then state or condition. Mathews 
v. Marsden et al., 71 Mont. 502, 230 Pae. 
775. 

Administrator’s fees, attorney’s fees 
and taxes on the estate for the current 


Crvin CopE, 


[Part II 


Lure’s Estate, 63 Mont. 536, 540, 208 — 
Pac. 900; Cited in Rosenow v. Miller et — 
al., 63 Mont. 451, 459, 207 Pac. 618. 


issue. 


year remaining unpaid are not “just debts — 
and claims against the deceased husband,” — 
Within the meaning of this section, which 
must be paid before the widow is en- — 
titled to have one-half of the real prop- 
erty of which the husband died seized, 
set aside to her in lieu of dower. Mathews 
v. Marsden et al., 71 Mont. 502, 230 Pae. 
775. 

Cited in Rosenow v. Miller et al, 63 
Mont. 451, 459, 207 Pac. 618. 


5824. Antenuptial settlement—When a bar to dower. 
Cited in Mathews v. Marsden et al., 71 Mont. 502, 509, 230 Pace. 775. 


5825. Assent to marriage settlement. 
Cited in Mathews v. Marsden et al., 71 Mont. 502, 509, 230 Pae. 775. 


CHAPTER 8. 
PARENT AND CHILD—CHILDREN BY BIRTH AND BY ADOPTION, 


5830. Legitimacy of children born in wedlock. 
Cited in In re Thompson, 77 Mont. 466, 474, 251 Pac. 163. 


5832. Who may dispute the legitimacy of a child. 


Cited in In re Thompson, 77 Mont. 466, 
474, 251 Pac. 163. 


Who may question legitimacy of child 
born in wedlock, note, 1 A. L. R. 1632. 

For text treatment of this subject see 
vol. 13 Cal. Jur. 926, 


5834. Custody of legitimate child. 


Under this section the father and 
mother of a legitimate unmarried child 
are equally entitled to its custody, and 
where a father, deeming the mother unfit 
to have charge of a child, had placed it. 
in the care of his sister and her husband, 
the latter were his agents empowered to 
resist attempts of the mother to regain 
its custody by habeas corpus and the 
court could properly permit an investiga- 
tion into facts which would have been 
available to the father if attempt had 
been made to take the child from him. 
In re Thompson, 77 Mont. 466, 251 Pace. 
163. 


Health of child as. consideration in 
awarding custody, note, 48 A. L. R. 137. 
Action between parents for the sole 
purpose of determining custody of child 


as @ proper remedy, note, 40 A. L. R. 
940. 

One parent’s attempt at bastardizing 
child as affecting right to eustody, notes, 
4A. Ta Ro dl1g; Bi) Ay Ta pRusdale 

Minority of parent as affecting right 
to custody of child, note, 19 A. L. R. 
1043. 

Nonresidence as affecting one’s right 
to award of custody of child, note, 20 
A. L. BR. 838. 

Agreement between parents as to reli- 
gious education and nurture of child, 
note, 12 A. L.°R. 1153. 

Mother’s right to custody of child as 
affected by father’s contract with third 
person, note, 38 A. L. R. 222. 

For text treatment of this subject see 
vol. 13 Cal. Jur. 151; 20 Cal. Jur. 411. 
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Ch. 9] 


GUARDIAN AND Warp, [5837-5878 


5837. Custody of illegitimate child. 


_ Cited in In re Thompson, 77 Mont. 466, 
474, 251 Pac. 163. 


Mother’s right to custody of illegiti- 
mate child, note, 51 A. L. R. 1507. 


For text treatment of this subject see 
vol. 13 Cal. Jur. 936. 


5841. When parental authority ceases. 
Cited in State ex rel. Foot v. District Court, 77 Mont. 290, 292, 49 A. L. R. 398, 


250 Pac. 973. 


5846. Husband not bound for the support of his wife’s children by a 


former marriage. 


Cited in State ex rel. Sheedy v. District Court, 66 Mont. 427, 431, 213 Pac. 802. 


5856. Who may adopt minor child. 


Under this section only persons who 
are or may become citizens of the United 
States may adopt a minor child. State 


5859. Consent of child’s parent. 


Under this section, providing that a 
legitimate child cannot be adopted with- 
out the consent of its parents, and sec- 
tion 5861 declaring that consent must be 
in writing, the court was without juris- 
diction to enter an order of adoption 
where, the father consenting, the written 
consent of the mother was absent. State 
ex rel. Thompson v. District Court, 75 
Mont. 147, 242 Pac. 959. 

While the adoption statute does not in 
express terms provide for notice to an 
absent parent of an application for adop- 
tion, it does so by necessary implication 
and where notice was not given, the 
court was without power to issue an 
order of adoption. State ex rel. Thomp- 


5863. Effect of adoption. 


Sections 5863, 5864 were cited in State 
ex rel. Thompson v. District Court, 75 
Mont. 147, 153, 242 Pac. 959. 


Validity and effect of preadoption 
agreement derogating from the status or 
Tights of an adopted child as fixed by 
statute, note, 9 A. L. R. 1627. 

Right of child adopted after testator’s 


ex rel. Thompson y. District Court, 75 
Mont. 147, 242 Pac. 959. 


son v. District Court, 75 Mont. 147, 242 
Pace. 959. 

The provision of this section that a 
legitimate child cannot be adopted with- 
out the consent of its “parents,” refers 
only to the lawful father and mother by 
blood, and not to a stepfather or step- 
mother, and that therefore the eonsent of 
a stepfather to the adoption of children 
of his deceased wife by their aunt is not 
necessary. State ex rel. Sheedy v. Dis- 
trict Court, 66 Mont. 427, 213 Pac. 802. 

Cited in In re Thompson, 77 Mont 466, 
468, 251 Pace. 163; Gravelin v. Porier 
et al., 77 Mont. 260, 279, 250 Pac. 823. 


For text treatment of this subject see 
vol. 1 Cal. Jur, 435. 


death to take under will, note, 5 A. L. R. 
1280. 

Right of children of an adopted child 
to take the share which the parent would 
have taken if he had survived the testa- 
tor, note, 8 A. L. R. 1012. 

For text treatment of this subject see 
vol. 1 Cal. Jur. 442, 


CHAPTER 9. 
GUARDIAN AND WARD. 


5878. Rules of awarding custody of minors. 


In awarding the custody of a minor, 
the welfare of the child is to be regarded 
more than the technical rights of the 
parents, and the decision of the district 
judge ought not to be disturbed except 
upon a clear showing of abuse of discre- 


tion lodged in him. In re Thompson, 77 
Mont. 466, 251. Pac. 163. 

Cited as section 3783, Revised Codes, 
in Boles v. Boles, 60 Mont. 411, 414, 199 
Pac.” 912% 
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Minority of parent as affecting right to 
guardianship of child, note, 19 A. L. R. 
1043. 

Bastardizing child as affecting right to 


Civiu Cope. 


[Part III 


appointment as guardian, note, 37 A. L. Re 

Bed, : 
For text treatment of this subject see 

vol. 13 Cal. Jur. 149. a 


5881. Duties of guardian of estate. - 


Sections 5881, 5882 were cited in 
Pethybridge v. First State Bank of Liv- 
ingston, 75 Mont. 173, 179, 243 Pac. 569. 


Right of guardian to expend principal 
of ward’s estate for support and main- 
tenance, note, 5 A. L. R. 632. 

Constitutionality of statute authorizing 


5888. Release by ward. 


Courts look upon settlements made by 
guardians with wards recently coming of 
age, as well as transactions between them, 
with distrust, and from the confidential 
relation existing between them it will 
be presumed that the ward was acting 
under the influence of the guardian and 
such transactions held constructively 
fraudulent and set aside unless shown 
to have been the deliberate act of the 
ward with full knowledge. In re Cuffe’s 
Estate, 63 Mont. 399, 207 Pac. 640. 


Evidence in a proceeding on the final 
account of the guardian held to show a 


guardian to sell or lease land of ward, 
note, 4 A. L. R. 1552. 

Court’s power to authorize guardian to 
borrow ward’s money, note, 30 A. L. R, 
461. 

For text treatment of this subject see 
vol. 13 Cal. Jur. 173. 


ratification by the ward of the acts of 
the guardian, that in ratifying he was 
in no manner acting under the influence 
of the guardian, and that the ratification 
was such a one as is allowed by this 
section. In re COuffe’s Estate, 63 Mont. 
399, 207 Pac. 640. 


Lapse of time after guardian’s settle- 
ment as affecting his liability, note, 50 — 
A. L. R, 61. 

For text treatment of this subject see 
vol, 13 Cal. Jur. 198, 


PART III. 


Corporations, 


CHAPTER 1. 
THE CREATION OF PRIVATE CORPORATIONS. 


5901. What are public and.what private corporations. 


Cited in Crow Creek Irr. Dist. v. Crit- 
tenden, 71 Mont. 66, 69, 227 Pac. 63. 


For text treatment of this subject see 
vol. 6 Cal. Jur. 605. 


5905. Articles of incorporation—What to contain. 


Cited in Alley v. Butte & Western Min- 
ing Co., 77 Mont. 477, 491, 251 Pae. 517. 


For text treatment of this subject see 
vol. 6 Cal. Jur. 626, i 


5909. Filing articles of incorporation. 


Cited in State ex rel. Lockwood v. 
Tyler, 64 Mont. 124, 138, 208 Pac. 1081. 


Effect upon the corporate existence of 
failure to file certificate in organizing a 


corporation, notes, 22 A. L. R. 376; 37 


A. L. R. 1319. 
For text treatment of this subject see 


vol, 6 Cal. Jur. 638. 


5916.1. Continuous succession certain corporations authorized. Any 
corporation organized under the laws of the territory or state of Montana, 
which was on the fifth day of March, 1903, subject to the provisions 
of sections 860,861, 862, 863 and 865 of the Civil Code of Montana of 
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(Ch. 2] CHANGES IN ORGANIZATION, [5916.2-5918 


1895, is hereby authorized to amend its articles of incorporation so as 
to hereafter have and enjoy the privilege of continual succession con- 
ferred upon corporations thereafter organized under the provisions of 
the act approved March 5, 1903, (Laws of Montana 1903, chapter LXX, 
entitled: ‘‘An act to amend sections 860, 861, 862, 863 and 865 of the 
Civil Code, relating to religious, social and benevolent corporations’’), or 
under laws amendatory thereof or supplemental thereto, by resolution to 
that effect, adopted (a) at any regular annual meeting of the members 
of the corporation, or (b) at any special meeting of the members regularly 
called for the purpose by the directors or governing committee, or (c) 
at any meeting of the directors or governing committee upon the written 
consent of the majority of the members of the corporation; provided, that 
such resolution is adopted prior to the expiration of the period of forty 
years from and after the date of the filing of the original articles of 
incorporation. The resolution of amendment may be adopted at a meet- 
ing of the members upon the affirmative vote of a majority of the mem- 
bers then present, provided that a quorum of the members, as defined 
by the constitution or by-laws of the corporation, are present. 
En. Sec. 1, Ch. 27, L. 1925. 


5916.2. Certificate to be filed with county clerk. A certificate of the 
action of the directors or governing committee, signed by them and their 
secretary, when the resolution is adopted upon the written consent of the 
members, or a certificate of the proceedings of the meeting of the 
members, when the resolution is adopted at such meeting, signed by 
the chairman and secretary of the meeting and a majority of the direc- 
tors, shall be filed in the office, of the clerk of the county wherein the 
original articles of incorporation are filed, and a certified copy thereof 
in the office of the secretary of state; and thereafter the corporation 
shall have continual succession, under the provisions of the act of March 
5, 1903, (Laws of Montana 1903, chapter LXX), and laws amendatory 
thereof or supplemental thereto, which may be applicable thereto, and 
shall possess all the rights and powers, and be subject to all the obliga- 
tions, restrictions and limitations prescribed thereby. 

En. Sec. 2, Ch. 27, L. 1925. 


CHAPTER 2. 
CHANGES IN CORPORATE ORGANIZATION AND MANAGEMENT. 


5918. Amendment articles of incorporation. Any corporation now 
existing or hereafter organized under the laws of the state of Montana 
may, in the manner herein provided, amend its articles of incorporation 
by changing the name, place of business or number of directors, by 
changing the number, par value, character, class or preference of its 
shares of capital stock, by increasing or decreasing the capital stock, 
by changing or extending its business to embrace any purpose for which 
corporations may be organized under the laws of Montana, by extending 
its term of existence within the limits provided by law, or by an amend- 
ment in respect to any other matter which might lawfully have been 
originally provided in such articles of incorporation. 

Amd. Sec. 1, Ch. 28, L. 1925, 
For text treatment of this subject see vol. 6 Cal. Jur. 642. 
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5926. Extension term of corporate existence. Any corporation or- 
ganized under the laws of the territory or state of Montana, whether 
organized previous to or after the taking effect of the codes of July 1, 
1895, shall have power to extend the term of its existence, in the manner 
provided by law, for consecutive periods of not to exceed forty years 


—a a 


each; provided, that at the time of any such extension the unexpired — 


portion of its then authorized term of existence plus the term of the 
proposed extension shall not exceed forty years and sixty days; and pro- 
vided further that nothing herein shall limit the existence of any 
corporation that may be by law permitted continual existence; and, 
provided further, that the state reserves the right to at any time alter, 


revoke or amend the powers and privileges herein granted to corpora- 


tions. : 
Amd, Sec. 2, Ch. 28, L. 1925. 


For text treatment of this subject see vol. 6 Cal. Jur. 650. 


5929. Procedure to create or increase bonded indebtedness of cor- 


poration. 
Rep. Sec. 1, Ch. 114, L. 1927. 


CHAPTER 3. 
BY-LAWS. 


5930. By-laws, adoption of—when, how, and by whom. 
Sections 5930, 5931 were cited in Alley v. Butte & Western Mining Co., 77 Mont. 


477, 491, 251 Pac. 517. 


5931. By-laws—May provide for what. 
Cited in Aetna Casualty & Surety Co. v. American Brewing Co., 63 Mont. 474, 479, 


208 Pac, 921. 


5932. By-laws, recording and amendment of. 
Cited in Aetna C. & S, Co. v. American B. Co., 63 Mont. 474, 482, 208 Pac. 921, 


CHAPTER 4. 
DIRECTORS. 


5933. Corporate powers and business exercised by board of directors 
—Number and membership of board—Quorum. 


Where the ends of justice require it, 
corporate entity will be disregarded by 
a court of equity, as where the business 
of the corporation is being conducted by 
dummies, or where it is used as a mere 
fiction under the cloak of which business 
is being transacted. Scott v. Prescott, 
69 Mont. 540, 223 Pac. 490. 

The directors of a corporation act for 
it only as a body and therefore admis- 
sions or declarations of an individual di- 
rector are not binding upon it unless 
authority to make them was duly con- 
ferred. Raish v. Orchard Canal Co., 67 
Mont. 140, 218 Pac. 655. 


Declarations of an officer or agent of 
a corporation bind the principal only 
when made by him while acting within 
the scope of his authority, and then only 
as part of the res gestae, if made at 
the very time the transaction to which 
they related took place. Raish yv. Orchard 
Canal Co., 67 Mont. 140, 218 Pae. 655. 

The secretary of a corporation has not, 
by virtue of his office alone, authority to 
bind it by contract. Aetna Casualty & 
Surety Co. v. American Brewing Co., 63 
Mont. 474, 208 Pae. 921. 

Cited in Raish v. Orchard Canal Co., 
67 Mont. 140, 144, 218 Pac. 655. Applied 
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‘with section 6004 as section 3833, Re- 
‘vised Codes, in Wortman v. Luna Park 
Amusement Co., 61 Mont. 89, 201 Pac. 
570. 

Cited as section 3833, Revised Codes, 
im Kirkup v. Anaconda Amusement Co., 
59 Mont. 469, 482, 17 A. L. R. 441, 197 
'Pae. 1005. 


Disregarding corporate existence, notes, 
1 A. L. BR. 610; 34 A. L. RB. 597. 
Character or ability as a qualification 
-of membership of board of directors, note, 
30 A. L. R. 248. 


(Ch. 4] | DIRECTORS. [5938, 5939 


Power of directors to change time for 
stockholders’ meetings, notes, 2 A. L. R. 
558; 8 A. L. R. 678. 

Power of directors to sell property of 
corporation without consent of stock- 
holders, note, 5 A. L. R. 930. 

Power of directors to pay bonus or 
pension to officers or employees, note, 40 
A. L. R. 1423. 

Directors’ right to inspect books and 
records, note, 22 A. L. R. 59. 

For text treatment of this subject see 
vol. 6 Cal. Jur. 591; 6 Cal. Jur. 1065. 


5938. Organization of board of directors, etc. 


Cited in Alley v. Butte & Western 
Mining Co., 77 Mont. 477, 492, 251 Pace. 
517; Aetna Casualty & Surety Co. v. 


American Brewing Co., 63 Mont. 474, 
479, 208 Pac. 921. 


5939. Dividends to be made from surplus profits. 


This section, before amendment, making 
‘the directors of a corporation individually 
liable to the corporation and its creditors, 
in the event of its dissolution, to the full 
amount of debts contracted by them in 
excess of its subscribed capital stock, 
was penal in character and their liability 
|| was not created by contract. Continental 
Oil Co. v. Montana C. Co., 63 Mont. 223, 
207 Pae. 116. 

Where an existing statute is amended 
“to read as follows,” etc., the legislative 
assembly evinces an intention to make 
‘the new act a substitute for the old 
-one and that so much only of the original 
act as is repeated in the new one is con- 
‘tinued in force, and all portions omitted 
from the new act are repealed. Conti- 
-nental Oil Co. v. Montana C. Co., 63 
Mont. 223, 207 Pac. 116. 

The repeal of a statute without any 
saving clause takes away all the remedies 
existing under the repealed act and de- 
feats all actions pending under it at the 
time of its repeal, and particularly so 
where the repeal is of a statute which 
creates a cause of action and provides a 
remedy not known to the common law. 
Continental Oil Co. v. Montana C. Co., 
63 Mont. 223, 207 Pac. 116. 

Under the above rules, in an action for 
the appointment of a receiver for a 
corporation by a creditor for the purpose 
of enabling the latter to prosecute an 
action against its directors to recover 
on their personal liability imposed upon 
them by this section before amendment, 
for incurring debts in excess of the sub- 
scribed capital stock of the corporation, 
the effect of chapter 37, L. 1919, amend- 
ing section 3837, was to repeal that 
portion of the section imposing personal 
liability upon the directors, and, in the 
absence of a saving clause in the amen- 
datory act, to take away the right of 
action against the directors. Continental 


a 


Oil Co. v. Montana C. Co., 63 Mont. 223, 
207 Pae. 116. 


The liability of directors under this 
section, not being founded in -contract 
and there being no vested interest in an 
unenforced penalty, chapter 37, L. 1919, 
taking away the right of action against 
the directors of a corporation for incur- 
ring debts in excess of its subscribed 
capital stock, held not invalid as im- 
pairing the obligation of contract or 
interfering with vested rights. Conti- 
nental Oil Co. v. Montana C. Co., 63 
Mont. 223, 207 Pace. 116. 


This section in relieving directors of 
the penalty imposed by section 3837, Re- 
vised’ Codes, 1907, is not objectionable as 
in contravention of section 13, article 
XV, of the constitution or violative of 
section 3 of the code, providing that 
no law is retroactive unless expressly 
so declared. Continental Oil Co. v. Mon- 
tana C. Co., 63 Mont. 223, 207 Pac. 116. 


Dividends on nonpar stock, notes, 36 
A. L. R. 794; 45 A. L. BR. 1505. 

Guaranteeing dividends on corporate 
stock as contrary to public policy, note, 
24 A. L. R. 986. 

Right to fix wages or salaries of work- 
ing stockholders above those current for 
similar services, note, 48 A. L. R. 508. 

Rights of holders of preferred stock in 
respect to dividends, notes, 6 A. L. R. 
802; 138 A, L. R. 426; 48 A. L. R. 80. 

Rights of assignee of preferred stock 
pe eeaae to dividends, note, 6 A. L. R. 

Relative rights of life beneficiaries and 
remaindermen in dividends on preferred 
stock, note, 24 A. L. R. 82. 

Right of preferred stockholder to main- 
on action for dividends, note, 6 A. L. R. 
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[Part 111 
dividends by a foreign corporation, notes, — 
18 A. L. R. 1402; 32 A. L. R. 1355. 

For text treatment of this subject see 
vol. 6 Cal. Jur. 852, ; 


Certificate of stock as conclusive and 
exclusive evidence of stockholders’ rights, 
note, 31 A. L. R. 1326. 

Jurisdiction of action as to payment of 


5942. False certificate, report or notice. 


Quaere: May a corporation be held ages? Aetna C. & S. Co. v. American B. 

liable for injury resulting to a person Co., 63 Mont. 474, 208 Pac. 921. 
from the issuance of a false certificate 
issued by its secretary, in view of this 
section, providing that for such an act 
the officer himself shall respond in dam- 


For text treatment of this subject see 
vol. 7 Cal. Jur. 37. 


5942.1. Authority to change insurance on officers of corporations how 
evidenced. (a) Whenever a corporation, organized under the laws of 
this state, has heretofore caused or shall hereafter cause to be insured 
the life of any director, officer, agent or employee, or whenever such 
corporation is named as a beneficiary in or assignee of any policy of life 
insurance, due authority to effect, assign, release, relinquish, convert, 
surrender, change the beneficiary, or to take any other or different action 
with reference to such insurance, shall be sufficiently evidenced to the 
insurance company by a written statement to that effect, signed by the 
president and the secretary or other corresponding officers of such cor- 
poration, under its corporate seal. Such statement shall be binding upon 
such corporation and shall protect the insurance company concerned 
in any act done or suffered by it upon the faith thereof without further 
inquiry into the validity of the corporate authority or the regularity 
of the corporate proceedings. 

(b) No person shall be disqualified, by reason of interest in the 
subject matter, from acting as a director or as a member of the executive 
committee of such corporation on any corporate act touching such 
insurance. 


En. Sec. 1, Ch. 31, L. 1927. 


CHAPTER 5. 
MEETINGS OF STOCKHOLDERS AND DIRECTORS—ELECTIONS. 


5944. Special mecting—How called. 


Co. v. American B. Co., 63 Mont. 474, 


Under the express terms of this section 
208 Pac. 921. 


the method therein provided for the 
calling of special meetings of the di- 
rectors of a corporation has no applica- 
tion where the by-laws declare how such 
meetings shall be called. Aetna C. & S. 


For text treatment of this subject see 
vol. 6 Cal. Jur. 1051. 


5947. Stock of minors, etc.—How represented. 


The provision of this section that such stock. Gow v. Cascade Silver Mines 


shares of stock owned by an estate may 
be represented by the executor or admin- 
istrator, is broad enough to include a 
special administrator, if under any con- 
ceivable circumstances the probate court 
may authorize such officer, in the absence 
of statute in terms permitting it, to vote 


& Mills Co., 66 Mont. 488, 213 Pac. 1092. 
Cited in Springhorn v. Dirks et al., 72 
Mont. 121, 134, 231 Pae. 912. 


For text treatment of this subject see 
vol. 6 Cal. Jur. 891, 
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POWERS AND DUTIES, 


[5952-6003 


CHAPTER 6. 
CORPORATE STOCKS AND THE RIGHTS OF STOCKHOLDERS, 


5952. Who are members and who are stockholders of corporations. 
Cited as section 3822, Revised Codes, in Gallatin County F. Alliance v. Flannery, 


59 Mont. 534, 537, 197 Pac. 996. 


5953.. 
Cited as section 3854, Revised Codes, 
in Kirkup v. Anaconda Amusement Co., 


5966, Liability of stockholders. 


Cited as section 3853, Revised Codes, 
in Kirkup v. Anaconda Amusement Co., 


Certificates of stock—How and when issued. 


59 Mont. 469, 485, 17 A. L. RB. 441, 197 
Pac. 1005. 


*59 Mont. 469, 485, 17 A. L. R. 441, 197 
Pae. 1005, 


CHAPTER 8. 
POWERS AND DUTIES OF CORPORATIONS, 


5994. Powers of corporations. 


In the absence of a state statute pro- 
hibiting ordinary industrial corporations 
from borrowing money on promissory 
notes, or a showing that a particular 
corporation by its articles of incorpora- 
tion or its by-laws is prohibited from so 
doing, a mining corporation, under this 
section, impliedly granting such power 
when necessary to be exercised in the 
transaction of its ordinary affairs or for 
corporate purposes, may do so. Alley v. 
Butte & Western Min. Co., 77 Mont. 477, 
251 Pac. 517. 

Sections 5994-5996 were cited in’ Alley 
v. Butte & Western Mining Co., 77 Mont. 
477, 491, 251 Pac. 517. 

Cited in Aetna Casualty & Surety Co. 
v. American Brewing Co., 63 Mont. 474, 
479, 208 Pac. 921. Applied with sections 


5933 and 6004 as section 3889, Revised . 


Codes, in Wortman et al. v. Luna Park 


Amusement Co., 61 Mont. 89, 201 Pac. 
570. 


Right to use funds or property for 
humanitarian purposes, note, 3 A. L. R. 
443, 

Power to pay bonus or pension to of-, 
ficers or employees, note, 40 A. L. R. 
1423. 

Power to guarantee for accommodation 
the contracts of its customers or vendors 
with third persons, note, 11 A. L. R. 
554, 

Power to pass title to real property 
held in excess of powers, note, 37 A. L. R. 
204. 

Forfeiture or expiration of charter as 
affecting powers with respect to contracts, 
note, 47 A. L. R. 1366, 1368. 

For text treatment of this subject see 
vol. 7 Cal. Jur. 49, 


6000. Corporations to organize within one year. 
Cited as section 3892, Revised Codes, in Scott v. Prescott, 69 Mont. 540, 560, 223 


Pac. 490. 


6003. 


Annual statement of corporations. 


Every corporation, having 


a capital stock, except banks, trust companies, and building and loan 
associations, shall by March Ist of each year hereafter, file in the office 
of the county clerk and recorder of the county in which the principal 
place of business of such corporation is situated, (and a certified copy 
thereof in the office of the secretary of state,) a report of the condition 
of said corporation on December 31st preceding, which shall state the 
amount of the authorized capital stock, the proportion thereof actually 
paid in, and the amount thereof actually paid in in cash, and the amount 
issued, if any in payment of property purchased, services rendered, or 
labor performed, and the amount of existing debts, and also the names 
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and addresses of the directors or trustees, and of the president, vice- : 


president, general manager (if any) and secretary and treasurer of the 


corporation. Such report shall be signed by the president or vice-presi-— 


dent, and a majority of the directors, inclusive of the president or vice- 
president. 
vice-president, secretary, or treasurer of such corporation. If the diree- 
tors or trustees of any corporation shall fail to file such report, the 
directors of the corporation shall jointly and severally be liable for all 
debts or judgments of the corporation which may thereafter be in 
anywise incurred until such report shall be made and filed; provided, 
however, that if within twenty days of such failure a director or directors 
shall make and file, as aforesaid, an affidavit or affidavits stating that 
the failure was due to no fault or neglect of his or theirs, and stating also 
that, after the thirty-first day of December of the preceding year and 
before said March Ist he or they requested the president or a sufficient 
number of the other directors, whose residence was known to the 
affiants, to join them in making report, such director or directors shall 
not be liable under this section. If the required report be made and 
filed after the time herein specified, the directors shall not, on account 
of the prior failure to make report, be liable for the debts thereafter 
contracted. Where such corporation, on account of insolvency or for any 
other reason, has ceased to be a going concern, and has ceased volun- 
tarily to incur financial obligations, the directors may include a state- 
_ment to that effect in their report, giving the reasons for cessation of 
the corporate activities of such corporation, and after two annual re- 
ports containing such statement have been filed, the directors shall not 
be liable for a failure to file annual reports during the time of such 
cessation of corporation activities. 

action to recover the penalty in question 


Amd. Sec. 1, Ch. 5, L. 1927. 


The basis of an action to recover on 
the statutory liability of a director of a 
corporation for failure of the corporation 
to file the annual report of its financial 
condition required by this section is an 
antecedent debt due to plaintiff; the 
liability commences with and is depend- 
ent upon such debt at the time of the 
first default, is direct and primary and, 
having once attached, is not affected by 
the renewal of a note evidencing the 
debt, and is not renewed by subsequent 
defaults. Williams v. Hilger et al., 77 
Mont. 399, 251 Pac. 524. 

Since chapter 140, L. 1909, making it 
the duty of corporations to file an annual 
report of their financial condition under 
the penalty of the directors being held 
liable for the debts of the corporations, 
was repealed by chapter 189, L. 1919, 
without a saving clause, directors sued 
in 1923 on their statutory liability under 
section 6003 for failure to file a report 
for 1921 were precluded from setting 
up the omission of their company to file 
a report for 1918 under the repealed act 
as the foundation for a plea that the ac- 
tion against them was barred by section 
9061, Revised Codes, providing that an 


must be brought within three years. 
First National Bank of Plains v. Barto 
et al.. 72 Mont. 437, 233 Pac. 963. 

The provisions of this section declaring 
that the directors and trustees of a corpo- 
ration who fail to file with the county 


‘ elerk and recorder of the county of its 


principal place of business an annual re- 
port of its condition shall jointly and 
severally be liable for all corporate debts — 
or judgments then existing, or which may — 
thereafter be incurred, until such report 
is made and filed, are applicable to c¢o- 
operative associations organized for profit. 
Anderson yv. Equity Co-operative Assn., 67 
Mont. 291, 215, Pac. 802. 


Under this section as amended by the 
act of 1919, the statement was not re- 
quired to be filed before March 1, 1920, 
and therefore on the facts stated in the 
opinion the company was not in default 
at the time the action was commenced, 
and hence, there being no existing liabil- 


ity on the part of the directors at that — 


The report shall be verified by the oath of the president, 


time, the complaint did not state a cause — 


of action. First Nat. Bank of Brockton — 
v. Cosier et al. 66 Mont. 352, 213 Pac. 
442, ‘* 


The liability of a director for the debts — 
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of his corporation imposed by this sec- 
' tion, for failure of the corporation to file 


its annual report exhibiting its financial 
condition, ete., does not arise out of a 
contract, express or implied, for the di- 


rect payment of money, and that there- 


fore a writ of attachment was improp- 


erly issued in an action by a creditor of 
a corporation against one of its directors 


to recover a debt owing to plaintiff by 
the corporation. Butler v. Peters, 62 


' Mont. 381, 26 A. L. R. 560, 205 Pac. 247. 


Banks AND TRUST COMPANIES, 


[6004-6014 


The liability created by this section is 
in the nature of a penalty imposed for 
omission to obey the mandate of the law 
and is not contractual in character. But- 
ler v. Peters, 62 Mont. 381, 26 A. L. R. 
560, 205 Pace. 247. 

Cited in Benson-Stabeck Co. v. Farmers 
E. Co. et al., 66 Mont. 395, 404, 214 Pac. 
600; Continental Oil Co. v. Montana C. 
Co., 63 Mont. 223, 229, 207 Pac. 116. 


CHAPTER 9. 
PROCEDURE FOR SALE OF THE PROPERTY OF A CORPORATION. 


6004. Procedure for sale, lease, 


Under the common-law powers reserved 
to corporations by the proviso in this sec- 
tion and enumerated in a general way 


in sections 5933 and 5994, the board of 


directors of a going corporation could, in 
the proper pursuit of its business and 
within the purposes of its creation, 
against the dissent of a minority of its 
stockholders, sell a. leasehold interest in 
realty with improvements thereon, and 
where such sale was made before plain- 


etc., of corporate property. 


tiffs had judgment against the selling 
corporation, they acquired no title under 
execution sale, and nonsuit was properly 
granted in their action in ejectment 
against the purchaser. Wortman v. Luna 
Park Amusement Co., 61 Mont. 89, 201 
Pace. 570. 


For text treatment of this subject see 
vol. 7 Cal. Jur. 79. 


CHAPTER 10, 
CORPORATE RECORDS. 


6008. Corporate records—To consist of what, and how kept. 
Cited in Aetna C. & S. Co. v. American B. Co., 63 Mont, 474, 482, 208 Pac. 921, 


CHAPTER 12. 
SCOPE OF LAW—RIGHT OF LEGISLATURE TO REPEAL, 


_ 6013. Chapter and section may be repealed. 
Cited in Mid-Northern Oil Co. v. Walker et al. 65 Mont. 414, 429, 211. Pac. 353. 


CHAPTER, 13. 


BANKS— TRUST AND INVESTMENT COMPANIES—STATE BANKING 
DEPARTMENT. 


6014 to 6085 inclusive. 


Relating to banks—Trust and Investment 


' Companies and the state banking department. 


\ 


Rep. Sec. 144, Ch. 89, L. 1927. 


6014. Bank act in general. 


Rep. Sec. 144, Ch. 89, L. 1927. 

Sections 6014-6086 were cited in State 
v. Yegen, 74 Mont. 126, 140, 238 Pac. 603. 

Sections 6014-6109 were cited in In 


re Lockhart, 72 Mont. 136, 140, 232 Pac. 
183, 
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6014A. Definitions. 


Rep. Sec. 144, Ch. 89, L. 1927. 

This section, providing that a bank is 
insolvent when its capital surplus and 
undivided profits are absorbed in losses 


Civiz CopE, 


their present value] be sufficient,” ete. 


State ex rel. Boone v. Tullock, 72 Mont. 


482, 234 Pac. 277. 


[Part III 


4 


7 


Cited in State ex rel. Butte etc. Co. 


“and the remaining assets will not be 
sufficient to discharge” its debts, con- 
strued to mean “and the remaining assets 
will not [when converted into cash at 


v. District Court, 75 Mont. 567, 577, 244 
Pac. 489; as section 1, chapter 90, L. 1923, 


238 Pac. 603. 


6014.1. Title and scope of act. This act shall be known as the 
‘‘Bank Act’’ and shall be applicable to all corporations and persons speci- 
fied in the next section, and to such other corporations as shall subject 
themselves, to special provisions and sections thereof, and to such other 
_ persons, copartnerships, or corporations who shall by violating any of its 
provisions become subject to the penalties provided therein. 

En. Sec. 1, Ch. 89, L. 1927. 


For text treatment of this subject see vol. 4 Cal. Jur. 100. 


Nore.—This act is a complete codification of the banking laws of the state. The 
repealing clause showing sections of the Revised Codes of 1921 superseded by it will 
be found at section 6014.144 of this supplement. 


6014.2. Institutions to which act is applicable. The word ‘‘bank,”’ 
as used in this act, shall be construed to mean any corporation which shall 
have been incorporated to conduct the business of receiving money on 
deposit, or transacting a trust or investment business as hereinafter 
defined. The soliciting, receiving, or accepting of money or its equi- 
valent on deposit as a regular business, shall be deemed to be doing a 
commercial or savings bank business, whether such deposit is made sub- 
ject to check or is evidenced by a certificate of deposit, a pass-book, a 
note, or other receipt; provided, that nothing herein shall apply to or 
include money or its equivalent left in escrow, or left with an agent 
pending investment in real estate or securities for or on account of his 
principal. 
individual to engage in or transact a banking business within this state, 
except by means of a corporation duly organized for such purpose. 
Banks are divided into the following classes: 


(a) Commercial banks, 
(b) Savings banks, 

(c) Trust companies, 

(d) Investment companies, 


provided, further, however, that this act shall not apply to any person, 


firm or association now doing a private banking business; provided, 
however, that said private banks hereinabove referred to shall come under 
all of the provisions of this act which may be fairly applicable thereto; 
provided further, however, that this act shall not apply to any investment 
company or corporation, heretofore established. under authority of the 
law of Montana, not: accepting, receiving, and holding money on deposit. 


En. Sec. 2, Ch. 89, L. 1927. 


6014.3. Number of persons necessary to form corporation. Corpora- 
tions may be formed by any number of natural persons not less than 
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It shall be unlawful for any corporation, partnership, firm, or 
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three under the laws of this state to conduct, as provided in this act 
and not otherwise, any one, or more, or all of the businesses mentioned 
in the preceding section. 


En. Sec. 3, Ch. 89, L. 1927. 


6014.4. Definitions of banks, ete—Commercial bank defined. (a) The 
term ‘‘commercial bank,’’ when used in this act, means any bank au- 
thorized by law to receive deposits of money, deal in commercial paper, 
or to make loans thereon, and to lend money on real or personal property, 
and to discount bills, notes, or other commercial papers, and to buy and 
sell securities, gold and silver bullion, or foreign coins, or bills of 
exchange. 


(b) Savings bank defined. The term ‘‘savings bank,’’ when used 
in this act, means a bank organized only for the purpose of accumulating 
and loaning the funds of its members, stockholders, and depositors, and 
which may loan and invest the funds thereof, receive deposits of money, 

loan, invest, and collect the same, with interest, and repay depositors 
with or without interest; with power to invest said funds and moneys 
‘in such property, securities, and obligations as may be prescribed by 
this act; and to declare and pay dividends on its general deposits, and a 
stipulated rate of interest on deposits made for a stated period, or upon 
| special terms. 


(c) Trust company defined—Purposes for which may be formed. 
1The term ‘‘trust company,’’ when used in this act, means any corpora- 
‘tion which is incorporated under the laws of this state for any one 
or more of the following purposes: 

1. To receive moneys in trust, and to accumulate the same at such 
‘rates of interest as may be obtained or agreed upon, or to allow such 
interest thereon as may be agreed upon. 

2. To accept and execute all such trusts and perform such duties 
‘of every description as may be committed to them by any person or 
'persons whatsoever, or by any corporations, or may be committed or 
transferred to them by order of any of the courts of record of this state, 
or any other state, or of the United States. 

3. To take and accept by grant, assignment, transfer, devise, or 
bequest, and hold any real or personal estate or trust created in accord- 
ance with the laws of this state, or any other state, or of the United 
States, and execute such legal trusts in regard to the same on such 
terms as may be declared, established, or agreed upon in regard thereto. 

4. To act as agent-for the investment of money for other persons or 
corporations, and as agents for persons and corporations for the purpose 
of issuing, registering, transferring, or countersigning the certificates 
of stock, bonds, or other evidence of debt of any corporation, association, 
‘municipality, state, or public authority as may be agreed upon. 

5. To accept from and execute trusts for married women in respect 
to their separate property, whether real or personal, and act as agents 
‘for them in the management of such property, and generally to have and 
exercise such powers as are usually had and exercised by trust com- 
/ panies. 
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6. To act as trustee, assignee, or receiver in all cases where it shall 
be lawful for any court of record, officer, corporation, or person to 


appoint a trustee, assignee, or receiver, and to be appointed a trustee, — 


assignee, or receiver, and to be appointed, commissioned, and act as ad- 
ministrator of any estate, executor of any last will and testament of any 
deceased person, and as guardian of the person and estate of any minor 
or minors, or of the estate of any lunatic, imbecile, spendthrift, habitual 
drunkard, or other persons disqualified or unable to manage their estates. 

7. To loan money upon unencumbered real estate, collateral, or 
personal security, and execute and issue its notes, debentures, payable 
at a future date, and to pledge its mortgages upon real estate and other 
securities as security therefor. 

8. To buy and sell government, state, county, municipal, and other 
bonds, and all kinds of negotiable, non-negotiable, and commercial paper, 
stocks, and other investment securities, buy and sell gold and silver 
bullion, foreign coins, bills of exchange, and foreign and domestic ex- 
change. 

9. To accept, receive, and hold money on deposit, payable either on 
time or on demand, with or without interest, as may be agreed upon with 
the depositors, and to take and receive from any individual or corpora- 
tion on deposit for safekeeping and storage, gold and silver plate, jewelry, 
stocks, and securities, and other valuable and personal property, and to 
collect coupons, interest, and dividends on said above-described securities, 
and to rent out the use of safes and other receptacles on their premises 
upon such terms and for such compensation as may be agreed upon. 


(d) Investment company defined—Purposes for which may be formed. 
The term ‘‘investment company,’’ when used in this act, means any 
corporation which is incorporated under the laws of this state for any 
one or more of the following purposes: 

1. To receive moneys in trust, and to accumulate the same at such 
rates of interest as may be obtained or agreed upon, or to allow such 
interest as may be agreed upon, and to issue and sell its contracts or 
certificates of indebtedness directly or through an agent or_ broker, 
bearing fixed rates of interest, in whole or in part, which participation 
or nonparticipation in the profits of the corporation, and maturing at 
fixed periods of time, or otherwise, as may be fully set forth in said 
contracts or certificates. 

2. To buy and sell government, state, county, municipal, and other 
bonds, and all kinds of negotiable and non-negotiable and commercial 
paper, stocks, and other investment securities. 

3. To accept, receive, and hold money on deposit, payable either on 
time or on demand, with or without interest, as may be agreed upon with 
depositors, and to collect coupons, interest, and dividends on said above 
described securities. 

(e) Unincorporated and private bank defined. The term ‘‘unincor- 
porated bank’’ shall comprehend ‘‘private bank,’’ and shall include every 
unincorporated person, firm or association transacting banking business 
in this state, and the term ‘‘board of directors’’ shall include the owner 
or owners of such banks. 

En. Sec. 4, Ch. 89, L. 1927. 
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6014.5. Definition of words and terms. (a) The terms ‘‘capital,’’ 
‘‘capital stock’’ or ‘‘paid-in capital’? means that fund for which certifi- 
cates of stock are issued to stockholders in case of incorporated banks and 
that fund set aside and dedicated for capital purposes in case of private 
banks. 

(b) The term ‘‘surplus’’ means a fund paid in or created pursuant 
to the provisions of this act by a bank from its net earnings or undivided 
profits, which when set apart and designated as such, is not available for 
the payment of dividends and cannot be used for the payment of. ex- 
penses or losses so long as such bank has undivided profits. 

(ec) The term ‘‘undivided profits’? means the credit balance of the 
profit and loss account of any bank. 

(d) The term ‘“‘profit and loss account’’ or ‘‘profit and loss’’ means 
that account carried on the books of the bank into which all earnings 
accounts and recoveries are closed, thus exhibiting ‘‘gross earnings’’ and 
against which all loss and other disbursement items are charged revealing 
‘“‘net earnings’’ which are then properly closed to ‘‘undivided profits 
accounts’’ or ‘‘undivided profits,’’ out of which dividends are paid and 
reserves set aside. 

(e) The term ‘‘net earnings’’ means the excess of the gross earnings 
of any bank over expenses and losses chargeable against such earnings 
during any one year. 

(f) The term ‘‘time deposits’? means all deposits, the payment of 
which cannot legally be required within thirty (30) days. 

(g) The term ‘‘demand deposits’? means all deposits, the payment 
of which ean legally be required when demanded. 

(h) The words ‘‘consolidate’’? and ‘‘merge’’ shall be deemed to 
mean the same thing and may be so used interchangeably in this act 
without loss of power. 

(i) The word ‘‘superintendent’’ wherever it appears in this act shall 
be deemed to mean ‘‘superintendent of banks’’ or ‘‘state superintendent 
of banks’’ of the state of Montana. 


En. Sec. 5, Ch. 89, L. 1927. 


6014.6. Organization and incorporation—Articles of agreement. Any 

three or more persons, desiring to associate themselves together for the 

_ purpose of becoming a corporation to engage in any one or more or all 
of the businesses mentioned in this act, shall sign and acknowledge, in 
the manner provided for the acknowledgment of deeds of real estate, 
articles of agreement, which shall set forth. 

1. The corporate name of the proposed corporation which shall not 
be the name of any other corporation theretofore granted and then 
doing business of a similar character in this state, or any imitation of such 
name. Provided that it shall be lawful to use the name theretofore used 
by any corporation previously incorporated and doing business in the 
state of Montana, but which has been disincorporated, liquidated, dis- 
solved and entirely out of business. 

2. The name of the city or town and county in which the principal 
office of the corporation is to be located. 

3. The amount of the capital stock of the corporation; the number 
of shares into which it is to be divided, and the par value of such shares; 

Mont. Code Supp.— 45 705 
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the amount of capital stock actually subscribed in good faith at the time 
of the signing of such articles of agreement; and the amount of the 
capital stock actually paid up in lawful money of the United States, 
and in the custody of some banking institution designated as the de- 
pository thereof until the proposed corporation is fully organized and 
authorized to engage in business. 

4. The names and places of residence of the several shareholders, 
and the number of shares subscribed by each. 

5. The number of the board of directors, and the names of those 
agreed upon for the first year. 

6. The purpose for which the association or company is formed, 
which may be set forth by the use of the general terms herein defined, 
with reference to each line of business in which the proposed corporation 
desires to engage. 

Thereupon the articles of agreement shall be presented to the superin- 
tendent of banks, together with an application in writing in the form 
prescribed by the superintendent of banks for a certificate authorizing 
the proposed corporation to transact within this state the business speci- 
fied therein. Upon the presentation of the articles of agreement, together 
with such application, the superintendent of banks shall examine or cause 
an examination to be made in order to ascertain whether the requisite 
capital of such bank has been subscribed and been paid up in eash. 
He shall also determine whether the corporation is being formed for any 
other than the legitimate business contemplated by this act, or whether 
the public convenience and advantage will be promoted by the opening 
of such bank, and whether the corporate name assumed by such bank, 
by reason of the use by it of any one or more of the words ‘‘commercial,’’ 
‘‘trust,’’? ‘‘savings,’’ or ‘‘investment,’’ in conjunction with any other 
word or words, resembles so closely as to be likely to cause confusion, 
the name of any other bank previously formed under this act. He shall 
also ascertain from the best sources of information at his command 
whether the character and general fitness of the persons named as stock- 
holders are such as to command the confidence of the community in 
which such bank is proposed to be located. The expenses of the superin- 
tendent of banks in making the examination required by this act shall be 
paid by the proposed bank, and payment shall be made in advance if re- 
quired by the superintendent of banks. 

If the superintendent of banks shall not be satisfied with the result 
of his investigation, he shall refuse the application within sixty (60) 
days after the articles of agreement and the application have been pre- 
sented to him, and so notify the incorporators named therein. If the 
superintendent of banks shall be satisfied with the result of his in- 
vestigation, he shall, within sixty (60) days after such application has 
been made to him, issue under his hand and official seal the certificate of 
. authorization, required by this act, in duplicate. The articles of agree- 
ment, together with one of such certificates of authorization, so issued, 
by the superintendent of banks, shall be filed in the office of the clerk 
and recorder of the county in which is located the principal place of 
business of the proposed bank, and a certified copy of the articles of 
agreement, together with the other certificate of authorization issued by 
the superintendent of banks, shall be filed with the secretary of state. 
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Upon filing with the secretary of state, the articles of agreement, and the 
certificate of authorization, and paying the fee required for the filing 
of articles of incorporation, the secretary of state shall issue a certificate 
setting forth that such corporation has been duly organized, the amount 
of its authorized and subscribed capital, and the business in which it is to 
engage; and such certificate shall be taken by all courts of this state 
as evidence of the corporate existence of such bank. The person so 
signing and acknowledging the articles of agreement, and their associates 
and successors, shall thereupon become and be a body corporate with 
power of continual succession, and by such name they and their successors 


’ shall be entitled to have, possess, and enjoy all the rights and privileges 


eonferred by this act. Provided, that any bank, trust company or in- 
vestment company now existing, may at any time, within the period 
limited for its duration, elect to avail itself of the right of continual 
succession herein given, by filing its intention so to do in the office of the 
county clerk and recorder of the county wherein such corporation is 
located and a copy thereof with the secretary of state, by paying the 
legal filing fees therefor. No such corporation shall be allowed to increase 
its capital stock by such filing without complying with the provisions of 
this act and paying the legal filing fees as in such cases otherwise pro- 
vided. 

En. Sec. 6, Ch. 89, L. 1927. 

For text treatment of this subject see vol. 4 Cal. Jur. 115. 


6014.7. Rejection of certificate by superintendent of banks conelu- 
sive. In the event the application for a certificate of authorization shall 
be refused by the superintendent of banks, such action shall be final 
and conclusive. 

En. Sec. 7, Ch. 89, L. 1927. 


6014.8. Amount of capital. The amount of the capital stock of a 
commercial bank shall not be less than twenty-five thousand dollars 
($25,000) and in addition thereto there shall be created a surplus of not 
less than ten per cent (10%) of the amount of the capital stock of said 
bank, which said surplus and capital stock shall be paid up in cash and 
deposited with some bank or banks at the time the application is made to 
the superintendent of banks for the certificate of authorization herein- 
above mentioned. 

That a commercial bank having its place of business in a city or town 
of not more than two thousand (2,000) and less than three thousand 
(3,000) inhabitants, as disclosed by the last authorized census, shall 
have a capital stock of not less than thirty-five thousand dollars ($35,000), 
and a surplus of ten per cent (10%) of the capital stock as hereinbefore 
provided; that a commercial bank having its place of business in a city 
or town of more than three thousand ($3,000) and less than four 
thousand (4,000) inhabitants, as disclosed by the last authorized census, 
shall have a capital stock of not less than forty thousand dollars 
($40,000) and a surplus of ten per cent (10%) of the capital stock as 
hereinbefore provided; that a commercial bank having its place of. busi- 
ness in a city or town of more than four thousand (4,000) and less than 
six thousand (6,000) inhabitants, as disclosed by the last authorized cen- 
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sus, shall have a capital stock of not less than fifty thousand dollars 
($50,000) and a surplus of ten per cent (10%) of the capital stock as 
hereinbefore provided; that a commercial bank having its place of busi- 
ness in a city or town of more than six thousand (6,000) and less than 
ten thousand (10,000) inhabitants, as disclosed by the last authorized 
census, shall have a capital stock of not less than seventy-five thousand 
dollars ($75,000) and a surplus of ten per cent of the capital stock as 
hereinbefore provided; that a commercial bank having its place of busi- 
ness in a city or town of more than ten thousand (10,000) inhabitants, 
as disclosed by the last authorized census, shall have a capital stock 


of not less than one hundred thousand dollars ($100,000) and a surplus © 


of ten per cent (10%) of tke capital stock as hereinbefore provided. 
The amount of the capital stock of a savings bank, trust company, 
or investment company shall be fixed and limited by the articles of 
agreement, and shall be not less than one hundred thousand dollars 
($100,000) nor more than ten million dollars ($10,000,000), of which 
amount at least one hundred thousand dollars ($100,000) must be sub- 
seribed and fully paid up in cash and on deposit with some bank or 
banks in this state when the application is made to the superintendent 
of banks for the certificate of authorization hereinabove mentioned. The 
remainder of the authorized capital stock may be subscribed and paid 
in at such times and under such regulations as the board of directors of 
such corporation may determine. The shares of the capital stock of all 
banks shall have a par value of one hundred dollars ($100). No bank 
shall have preferred stock; provided that this act shall not require any 
bank in existence and doing business to inerease its capital stock. 
En. Sec. 8, Ch. 89, L. 1927. 


6014.9. Calling of first meeting. When the formation of the corpora- 
tion is completed under the provisions of this act by the issuance of the 
certificate of meorporation by the secretary of state, any three such 
ineorporators signing the articles of agreement, may eall the first meet- 
ing of the corporation at such time and place as they may appoint by 
giving notice thereof by publication in some newspaper of general 
circulation in the county in which the principal office for the transaction 
of business is to be located, at least five (5) days before the time ap- 
pointed for such meeting. If all the subscribers to the capital stock 
unite in a call for such meeting, in writing, no notice is necessary. If the 
first meeting be not called within thirty (30) days from the date of the 
certificate of incorporation, or if such corporation shall fail to commence 
the business for which it is incorporated within ninety (90) days from 
the date of the issuance of the certificate of authorization, the superin- 
tendent of banks is authorized to cancel such certificate of authorization. 


En. Sec, 9, Ch. 89, L. 1927. 


6014.10. Board of directors—Qualifications, tenure, and vacancies. 
The affairs of the bank shall be managed by a board of directors, not 
less than three or more than eleven in number, all of whom shall be 


stockholders of such bank and citizens of the United States, and of whom 


at least three-fourths (34) must be residents of the state of Montana. 
No person who shall have been convicted of a crime against the banking 
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laws of the United States or of any state of the Union shall be elected 
a director. The directors shall be elected for a term of one year at 
the annual meeting of the stockholders, which shall be held on the 
second Tuesday in January of each year. In case the election shall not 
be made on the day fixed for the annual meeting, the corporation shall 
not thereby be dissolved, but an election may be had at any other time 
agreeable to the by-laws of the corporation, and the persons so elected 
shall hold their office until the second Tuesday in January following, 
or until others are elected and qualified. In case of death or resigna- 
tion of one or more of said directors, the vacancy shall be filled by the 
board, and the directors so appointed shal! hold office until the next 
annual election, at which time a director shall be elected to fill out the 
unexpired term. Every director shall take and subseribe an oath that 
he will diligently and honestly perform his duty in such office, and will 
not knowingly violate or permit a violation of any of the provisions of 
this act; that he is the owner in good faith of the required number of 
shares of stock in the bank standing in his name on the books of the 
bank. Such oaths shall be made in duplicate, one copy of which shall 
be transmitted to the superintendent of banks and filed in his office, 
and one copy shall be kept on file in the office of the bank. 
En. Sec. 10, Ch. 89, L. 1927. 
For text treatment of this subject see vol. 4 Cal. Jur. 154. 


6014.11. Director must own not less than one thousand dollars in 
stock. No person shall be eligible for election as director of a bank unless 
he is a stockholder of the bank, owning in his own right shares thereof 
of the par value of at least one thousand dollars ($1,000), and every 
person elected to be a director, who, after such election shall cease to 
be the owner in his own right of the amount of such stock aforesaid, 
or shall hypothecate or in any way pledge such stock as security for any 
loan or debt, shall immediately notify the superintendent of banks 
of such sale or hypothecation, and such director may be removed from 
the office of director by the superintendent of banks, unless. such dis- 
ability be removed by the acquisition of other shares of stock or release 
of such pledge within the time prescribed by the superintendent of banks. 


En. Sec. 11, Ch. 89, L. 1927. 


6014.12. Selection of officers and employees—Meetings and minutes 
thereof. The board of directors shall have power to elect a president, 
one or more vice-presidents, cashier, and one or more assistant cashiers, 
and such other officers and employees as they may from time to time 
deem to be to the best interest of the bank, and fix their compensation. 
The president and at least one vice-president shall be chosen from the 
beard of directors. The board of directors shall also elect a secretary, 
who shall keep a correct report of the meetings of the board and of 
the stockholders in a book kept for that purpose, which minutes shall 
particularly disclose the date of the meetings and the names of the 
directors or stockholders present. This record of the meetings of the 
board of directors shall be subscribed to by the presiding cfficer and 
secretary. Such minutes shall be read and approved at the next succeed- 
ing meeting of the board of directors, and the minutes of such next 
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succeeding meeting shall show such fact. Such minute-book shall be 
kept in the office of the bank at all times, and shall be presented to the 
examiner at the time of his examination of the books, and it shall be 
the duty of such examiner to include in his report of examination of such 
bank a statement of the dates on which such meetings were held since 
the last examination of such bank by the examiner, and the names of 
the directors in attendance at each of said meetings. The board of 
directors of a bank must hold a meeting at least once a month. Any 
person who shall make a false entry in said book, or who shall change 
or alter any entry made therein, shall be deemed guilty of a misdemeanor. 
En, Sec. 12, Ch. 89, L. 1927. 


6014.13. By-laws. The persons signing the articles of agreement 
shall, at their first meeting, adopt by-laws for the government of the cor- 
poration, which by-laws may provide for: 

1. The time, place, and manner of calling and conducting the meet- 
ings of the corporation ; 

2. The number of stockholders constituting a quorum; 

3. The mode of voting by proxy; 

4. The time of the annual election of directors, and the mode and 
manner of giving notice thereof; 

5. The duties of officers; 

6. The manner of election and the tenure of office of all officers other 
than the directors; 

7. Suitable penalties for violation of by-laws, not exceeding in any 
case one hundred dollars ($100) for any one offense. 

The by-laws adopted must be certified to by a majority of the direc- 
tors and the secretary of the corporation, and recorded in the book of 
by-laws, which said book shall be open to the inspection of the public 
during the office hours of each day, except holidays. A copy of the by- 
laws shall also be transmitted to the superintendent of banks. The 
by-laws may be repealed or amended, or new by-laws be adopted, at the 
annual meetings, or at any other meeting of the stockholders called for 
that purpose by the directors, by a vote representing two-thirds (3) 
of the subscribed stock, or the power to repeal and amend the by-laws 
and adopt new by-laws may, by a similar vote at the first meeting or 
any annual meeting, be delegated to the board of directors. 

En. Sec. 13, Ch. 89, L. 1927. 


6014.14. Increase or diminution of capital stock—Authorized. Any 
bank now organized and existing, and which may hereafter be organized, 
may increase or diminish its capital stock by complying with the pro- 
visions of this act, to any amount which may be deemed sufficient and 
proper for its purposes within the limits prescribed by this act. 


En. Sec, 14, Ch. 89, L. 1927. Comptroller’s supervision of reduction 

Ke of capital stock of national bank, note, 
Reduction of capital stock and distribu- 44 A. L. R. 34. 

tion of capital assets, note, 44 A. L. R. 

11. 


6014.15. Change of corporate name authorized. The corporate name 
of any bank now organized and existing, or which may hereafter be 
organized, may be altered, changed, or amended as in this act provided. 
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En. Sec. 15, Ch. 89, L. 1927. sumed or fictitious name or designation 

not showing names of persons interested, 
Applicability to banking business of note, 45 A. L. R. 231. 

statutes as to doing business under as- 


6014.16. Change of place of business and number of directors au- 
thorized. Every bank now organized and existing, or which may here- 
aiter be organized, may, upon approval of the superintendent of banks, 
change its principal place of business from one place to another, in the 
same county, or in an adjacent county, within this state, and may in- 
crease or diminish the number of trustees or directors in the manner 
hereinafter provided. 

En. Sec. 16, Ch. 89, L. 1927. 


6014.17. Procedure for carrying into effect the three foregoing sec- 
tions. Whenever any bank shall decide to call a meeting of the stock- 
holders for the purpose of increasing or diminishing the amount of its 
capital stock, or for changing its corporate name, or for changing its 
principal place of business, it shall be the duties of the trustees or 
directors to publish a notice signed by at least a majority of them in a 
newspaper in the county, if any shail be published therein, six successive 
weeks, and to deposit a written or printed copy thereof in the postoffice, 
addressed to each stockholder at his usual place of residence at least six 
weeks previous to the day of meeting, specifying the object of meeting, 
the time and place when and where such meeting shall be held, and 
the amount to which it shall be proposed to increase or diminish the 
capital, or the name to which it is proposed that the bank shall be 
changed, or to the new location or place to which the principal place 
of business shall be changed, and a vote of at least two-thirds (24) of all 
of the shares of stock shall be necessary for an increase or diminution of the 
amount of its capital stock, or to change its corporate name, or to change 
its principal place of business. 


En. Sec. 17, Ch. 89, L. 1927. 


6014.18. Certificate of proceedings—Contents and effect. If, at the 
time and place specified in the notice provided for in the last preceding 
section, the stockholders shall appear in person or by proxy representing 
not less than two-thirds (24) of all the shares of stock of the corporation, 
and shall organize by choosing one of the trustees or directors chairman 
of the meeting, and also a suitable person for secretary and proceed to 
a vote of those present in person or by proxy, and if, on counting the 
votes, it shall appear that two-thirds (4%) of the number of votes repre- 
senting all the capital stock have been cast in favor of increasing or 
diminishing the. amount of capital stock, or of changing its corporate 
name, or of changing its principal place of business, a certificate of the 
proceedings showing a compliance with the provisions of this act, the 
amount of capital stock actually paid in, the whole amount of debts and 
liabilities of the corporation, the amount to which the capital stock 
shall be increased or diminished, or the change in the corporate name of 
the corporation, or the change in the principal place of business, shall 
be made out, signed, and verified by the affidavit of the chairman, and 
be countersigned by the secretary, and such certificate shall be acknowl- 
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edged by the chairman. Said certificate shall then be sent to the super- 
intendent of banks, who shall within thirty (30) days of the receipt 
thereof, either approve or reject the application for change. The action 
of the superintendent. of banks on said application shall be final. If he 


a 


approves the same he shall notify the bank whereupon the certificate 


shall be filed in the office of the county clerk and recorder of the county 
wherein the bank is located and in the office of the secretary of state. 
Upon such filing the change shall be effective. 

En. Sec. 18, Ch. 89, L. 1927. 


6014.19. Change of board by directors. A state bank may increase 
or diminish the number of its directors at any regular annual meeting 
of the stockholders of said bank, provided that the number of directors 
shall not at any time be less than three (3) nor more than eleven (11). 
The matter of changing the number of directors may be submitted to any 
annual meeting of the stockholders without special notice and if two- 
thirds (24) of the total number of shares of the bank shall vote in favor 
of such change, the result of the vote on the proposal to change, shall 
be certified to the state superintendent of banks for his approval or 
disapproval. If he shall approve the proposed change and signify the 
same in writing, the change shall then be effective, but if he shall dis- 
approve the proposition to make said change, his action will be final and 
conclusive. In case the state superintendent of banks shall approve of a 
change to increase or diminish the number of directors and shall so 
notify the officers of the bank the order of approval shall be filed with 
the records and papers of said bank, and the number of directors shall 
from the date of said approval by the superintendent of banks, be in 


accordance with the vote of the stcckholders as herein provided. In any © 


event the superintendent of banks must, within thirty (30.) days from 


the receipt of any application, notify the officers of the bank in writing — 


of his action upon the application. 
En. Sec. 19, Ch. 89, L. 1927. 


6014.20. Dissolution and disincorporation. Commercial banks, sav- — 


ings banks, trust companies and investment companies now organized and 
existing, or which may be hereafter organized, may be dissolved in the 
manner provided by the laws of Montana applicable to the dissolution 
of other corporations, except it shall be legal for any bank, upon a vote 
of two-thirds (24) of its stockholders at a special meeting called for that 
purpose in accordance with the by-laws of the bank, to voluntarily quit 
business and liquidate upon the payment of its debts, exclusive of lia- 
bility to stockholders, or upon agreement with all of its creditors to a 
plan of liquidation. Any agreement made with creditors which does not 
contemplate the immediate payment thereof shall be subject to the ap- 


proval of the state superintendent of banks, but nothing in this section 


contained shall prevent the superintendent from taking charge of any 
bank at any time when in his opinion the interests of creditors or stock- 
holders are not being protected. The decision of the superintendent of 
banks in said matter to be controlling. 

En. Sec. 20, Ch. 89, L. 1927. 

Powers after forfeiture or expiration of corporate charter, note, 47 A. L. R. 1297. 
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6014.21. Stockholders’ liability. The stockholders of every bank 
shall be severally and individually liable, equally and ratably, and not 
one for the other, for all contracts, debts, and engagements of such cor- 
poration, to the extent of the amount of their stock therein, at the 
par value thereof, in addition to the amount invested in such shares. No 
person holding stock as executor, administrator, guardian, or trustee, 
and no person holding such stock as a pledge or collateral security, shall 
be personally subject to any liability as stockholders in such corporation; 
but the person pledging such stock shall be considered as holding the 
same, and shall be liable as a stockholder accordingly, and the estate and 
funds in the hands of such executor, administratur, guardian, or trustee, shall 
be liable in like manner and to the same extent as the testator, intestate, 
ward, or the person interested in such trust fund would have been liable if 
he had been living or competent to act and hold the stock in his own name. 

The stockholders in any bank who shall have transferred their shares 
or registered the transfer thereof, within six (6) months last before the 
failure of said bank to meet its obligations, or with knowledge of such 
impending failure, shall be liable to the same extent, as if they had made 
no such transfer to the extent that the subsequent transferee fails to . 
meet such liability; but this provision shall not be construed to affect 
in any way recourse which such stockholder might otherwise have against 
those in whose name such shares are registered at the time of such failure. 

At any time after taking possession of a bank for the purpose of 
liquidation, the liquidating officer, duly qualified under the laws, as soon 
as he ascertains that the assets of such bank will be insufficient to pay 
its debts and liabilities may proceed to collect and enforee the stock- 
holders’ liability. For that purpose he may institute and maintain, in 
his own name as such liquidating officer appropriate suits or actions in 
any state or federal court of competent jurisdiction. He may receive 
and receipt for moneys received on account of stockholders’ liability 
and any money so paid to the liquidating officer by a stockholder in whole 
or partial satisfaction of his liability, shall not be deemed paid volun- 
tarily, but shall give the stockholder the same protection to the extent 
of the amount paid as if the payments were made after suit by creditor 
or liquidating officer. The liquidating officer is authorized by and with 
the consent of the court having jurisdiction of such liquidation to com- 
promise, settle and compound claims for stockholders’ liability and such 
settlements and compromises when approved by the court shall be legal 
and binding upon all parties concerned, including ereditors. 

All sums collected by a liquidating officer on account of stockholders’ 
liability, either received from voluntary payments or collected by suits, 
settlements or compromises, shall be distributed to the creditors of the 
bank according to their several rights in the same proportion as the 
amount of a given claim of a creditor bears to the amount of the claims 
of all creditors, and without regard to the rank or class or character 
of claims and without diminution, except that the said liquidating officer 
may deduct from amounts collected, the court costs or attorney’s fees 
and other expenses incurred by him in the prosecution of any action for 
the collection thereof. 

The liquidating officer of a bank shall have the power to decide when 
the assets of a failed bank are not sufficient to pay the debts, contracts, 
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engagements and liabilities and he may determine the question of the time 
when and the court where necessary suits shall be instituted subject to 
the general provisions of law governing venue and place of trial. For the 
purposes of this section the term ‘‘liquidating officer’’ shall be held 
to include every person legally empowered to liquidate the business and 
affairs of a state bank whether the same be by superintendent of banks, 
his deputies and agents and also all receivers of state banks now or 
hereafter qualified to liquidate a state bank under any law of Montana. 


En. Sec. 21, Ch. 89, L. 1927. Fraud inducing subscription or purchase 
of stock as defense against statutory su- 
peradded liability, note, 51 A. L. R, 1203. 

Insolvency of corporation as barring 
stockholder’s right to rescind subscription 
for fraud, notes, 41 A. L. R. 674; 46 


A. L. R. 484. 


Payments by stockholders applicable 
upon double liability, notes, 23 A. L. R. 
1367; 45 A. L. R. 1215. 

Reorganization, consolidation or merger 
of bank as affecting liability on stock 
subscription, note, 45 A. L. R. 1031. 


6014.22. Transfer of shares of stock. The delivery of a certificate of 
stock to a bona fide purchaser or pledgee for value, together with a 
written transfer of the same, or a written power of attorney to sell, 
assign, and transfer the same, signed by the owner of the certificate, shall 
be a sufficient delivery to transfer the title as against the creditors of © 
the transferor and subsequent purchasers; but no such transfer shall 
affect the right of the corporation to pay any dividend due upon the 
stock, or treat the holder of record as the holder in fact, until such 
transfer is recorded upon the books of the corporation, or a new certifi- 
cate issued to the person to whom it has been transferred. . 


En. Sec. 22, Ch. 89, L. 1927. 


Failure to enter transfer of stock on 
books, as affecting liability of transferor 


Implied obligation of purchaser as to 
indemnity to vendor of bank stock 
against future calls or assessments, note, 
45 A. L. R. 168. 


for calls or assessments, note, 45 A. L. R. 
137, 

Insolvency, fraud or illegality in trans- 
fer as affecting liability of transferor of 
bank stock, note, 45 A. L. RB. 99. 


President’s or vice-president’s repre- 
sentation as to stock, note, 1 A. L. RB. 
700. 


6014.23. Elections—How conducted. All elections must be by ballot, 
and every stockholder shall have the right to vote in person or by proxy — 
the number of shares standing in his name for as many persons as there 
are directors to be elected, or to cumulate said shares and give one candi- 
date as many votes as the number of directors multiplied by the number 
of his shares of stock shall equal, or to distribute them on the same 
principle among as many candidates as he shall think fit. The board of 
directors may prescribe the form and manner of executing proxies. The 
shares of stock of an estate of a minor, or of a person of unsound mind, ~ 
may be represented and voted by his guardian, and of a deceased person 
by his executor or administrator, and every person who shall pledge 
his stock may nevertheless represent and vote the same at all meetings, 
unless the pledgor appoints the pledges [pledgee] as a proxy in accordance 
with the by-laws of the company. The board of directors may provide for 
the closing of the stock books of the company for such length of time prior 
to the annual election as may be by it deemed convenient for the making — 
up of the lists of the stockholders. Any regular or called meeting of the 
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stockholders may adjourn from day to day or from time to time, if for 
any reason, there is not present a quorum or no election is had, such ad- 
journment and the reasons therefor being recorded in the minutes of 
said meeting. All elections and other actions at meetings of stockholders 
or directors shall be conducted in accordance with the laws of the state 
of Montana governing corporations in general, except as herein otherwise 
specially provided. 
En. Sec. 23, Ch. 89, L. 1927. 


6014.24. Investment of capital of savings banks. At least one-half 
of the paid-in capital of a savings bank, and one-half of the whole amount 
deposited therein, must be invested in bonds or other securities of the 
United States, or any of the states of the United States, or any county, 
city, town or school district of this state, on which interest is regularly 
payable, or federal land bank bonds or loaned on unencumbered real 
estate worth at least double the amount to be secured. The remainder 
may be invested in the aforesaid character of securities, or in approved 
personal securities, but no loan must be made on personal securities of 
less than two responsible persons, or collateral security to be approved 
by the directors, and no loan upon personal security shall be made to 
any one person or copartnership to an amount exceeding ten thousand 
dollars. No president, vice-president, director or other officer or servant 
of a savings bank shall directly or indirectly borrow any of the funds 
of such bank or of its deposits, or in any manner use the same in his 
private affairs or business, nor shall any director receive any pay, salary, 
or emolument until such interest as the directors shall have determined to 
allow depositors shall have been provided for in accordance with the 
regulations of the corporation. 

The real estate which such corporation may lawfully purchase, hold 
and convey is: 

1. Such as may be necessary for the proper transaction of its business, 
not exceeding in value fifty thousand dollars. 

2. Such as is mortgaged to it in good faith for moneys loaned in 
pursuance of the provisions of this act, or given as security for money 
loaned or advanced. 

3. Such as is purchased at the sale on judgment or decree obtained 
or rendered on money so loaned or advanced. 

Savings banks organized under the provisions of this act must not 
purchase, hold, or convey real estate in any other case, or for any other 
purpose than herein specified, and shall not buy or sell any personal 
property, except such as may be necessary for the proper transaction of 
its business, or such as may have been pledged, mortgaged, or assigned 
to it to secure moneys loaned or advanced; provided, the term ‘‘savings 
bank’’ as used in this section, shall mean any bank organized to do the 
business specified in subdivision (b) of section 4 of this act. 


En. Sec. 24, Ch. 89, L. 1927. 


6014.25. Real estate which banks may purchase, hold or convey. 
Banks organized under the provisions of this act may purchase, hold, or 
convey real estate as follows: 
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1. Such as is necessary for the proper transaction of its business, 
but it shall not invest an amount exceeding fifty per cent of its paid-up 
capital and surplus in the lot and building in which the business of the 
company is carried on, furniture and fixtures, vaults and safety vaults, 
and boxes necessary or proper to carry on its banking business. 

2. Such as is mortgaged to it in good faith by way of security for 
loans previously made by or moneys due to the corporations. 

3. Such as is conveyed to it in satisfaction of debts previously con- ~ 
tracted in the course of its business. 

4. Such as it purchases at sales under judgments, decrees, or mort- 
gages held by the company. 

Real estate acquired in the manner set forth in subdivisions 3 and 4 
hereof shall not be held longer than period of five years from the date 
of acquisition, unless special written permission to do so be granted by 
the superintendent of banks. Said real estate to be carried on the books 
of the bank for an amount not greater than the cost thereof to the bank, 
including costs of foreclosure and other expenses of acquiring title. 


En. Sec. 25, Ch. 89, L. 1927. Power of national bank to deal with 

property taken to secure debt, note, 10 
Power of bank president or vice-presi- A. L. R. 1045. 

dent to sell property of bank, note, 1 For text treatment of this subject see 

A. L. RB. 707. vol. 4 Cal. Jur. 174. 


6014.26. Trust companies—Dealing in property and investment of 
capital. Trust and investment companies may lease, purchase, hold, and 
convey all such real or personal property as may be necessary to carry 
on their authorized business, as well as such real or personal property 
as the board of directors may deem necessary to acquire in the enforce- 
ment or settlement of any claims or demands arising out of business 
transactions, and may execute and issue, in the transaction of their busi- 
ness, all necessary receipts, certificates, and contracts. The board of 
directors of any such corporation is authorized to invest the capital and 
assets of said corporation, and keep the same invested, in securities to 
be approved by the said board, and it shall be lawful for the board to 
make such investments of its capital and assets, and of the funds 
accumulated by its business, including money, deposits, or any part 
thereof, in negotiable or non-negotiable notes or bonds, mortgages on 
unencumbered real estate, stocks and bonds of corporations, or bonds and 
warrants of any county, city, town or school district of this state, or 
any other state of the United States, legally authorized to issue the 
same, or bonds or obligations of the United States. 

En. Sec. 26, Ch. 89, L. 1927. 


6014.27. Limitation of loan on real estate. No commercial bank 
shall, except for the purpose of facilitating the sale of property owned 
by the bank, make any loan on the security of real estate, unless it is a 
first lien and does not exceed fifty per centum of the market value of 
the real estate taken as security. 

_ No commercial bank shall loan in the aggregate more than twenty- 
five per centum of its assets on real estate loans of the character specified 
in this section, nor shall any such loan be made for a longer time than 
five years. 
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These provisions, however, shall not prevent any bank from taking 
another and immediately subsequent mortgage or deed of trust when it 
already holds a first mortgage or deed of trust thereon on such real 
estate, nor from accepting a second lien on real estate to secure the 
repayment of a debt previously contracted in good faith; nor shall it 
prevent subsequent liens of any kind from being taken to secure the 
payment of a debt previously contracted in good faith, when, in the 
judgment of the directors of such bank, such subsequent liens are neces- 
sary further to secure the payment of any debts and save such bank 
from loss; provided, the term ‘‘commercial bank’’ as used in this section, 
shall mean a bank organized to do the business specified in section 4 of 
this act, only.» 

En. Sec. 27, Ch. 89, L. 1927. 


6014.28. Banks empowered to join federal reserve bank. Any bank is 
hereby authorized and empowered to join or associate itself with the 


’ federal reserve bank, or any branch thereof, and nothing herein con- 


tained shall prevent or prohibit any bank from joining or associating 
itself with any such banks or branch thereof, or from investing any part 
of its capital or surplus in the stock cf such bank, in accordance with the 
terms and provisions of the act of congress creating such association. 
Any bank joining or associating itself with such bank shall be permitted 
to conform to and transact its business in accordance with the terms and 
provisions of the act of congress creating the same, and the rules and 
regulations of such federal reserve bank. 


En. Sec. 28, Ch. 89, L. 1927. For text treatment of this subject see 
vol. 4 Cal. Jur. 124. 


Federal reserve banks and bank ecol- 
lections, note, 30 A. L. R. 647. 


6014.29. Business prohibited unless under superintendent of banks. 
No person, firm, company, copartnership, or corporation, either domestie 
or foreign, not subject to the supervision of the superintendent of banks, 
and not required by the provisions of this act to report to him, and which 
has not received a certificate to do a banking business from the superin- 
tendent of banks, shall advertise that he or it is receiving or accepting 
money or savings for deposit, investment, or otherwise, and issuing notes 
or certificates of deposit therefor, or shall make use of any office sign, 
at the place where such business is transacted, having thereon any artifi- 
cial or corporate name, or other words indicating that such place or office 
is the place or office of a bank or trust company, or that deposits are 
received there or payments made on check, or any other form of banking 
business, transacted, nor shall any such person, or persons, firm, company, 
copartnership, or corporation, domestic or foreign, make use of or circu- 
late any letter-heads, billheads, blank notes, blank receipts, certificates, 
or circulars, or any written or printed or partly written and partly 
printed paper, whatever, having thereon any artificial or corporate 
name of [or] other word or words indicating that such business is the busi- 
ness of a bank, savings bank, or trust or investment company; nor shall 
any such person, firm, company, copartnership, or corporation, or any 
agent of a foreign corporation, not having an established place of busi- 
ness in the state, solicit or receive deposits or transact business in the 
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way or manner of a bank, savings bank, trust or investment company, 
or in such a way or manner as to lead the public to believe that its 
business is that of a bank, savings bank, trust, or investment company. 
Nor shall any person, firm, company, copartnership, or corporation, 
domestic or foreign, not subject to the supervision of the superintendent 
of banks, and not required by the provisions of this act to report to him, 
and which has not received from the superintendent of banks a certificate 
to do a banking business, hereafter transact business under any name 
or title which contains the word ‘‘bank,’’ ‘‘banker,’’ ‘‘banking,’’ ‘‘savings 
bank,’’ ‘‘saving,’’ ‘‘trust,’’ ‘‘trustee,’’ ‘‘trust company,’”’ or ‘‘investment 
company.’’ Any person, firm, company, copartnership, or corporation, 
domestic or foreign, violating any provision of this section shall forfeit 
to the state one hundred dollars a day for every day or part thereof 
during which such violation continues. Upon action brought by the 
superintendent of banks, the court may issue an injunction restraining 
any such person, firm, company, copartnership, or corporation from 


further using such words in violation of the provisions of this section,’ 


or from further transacting business in such a way or manner as to 
lead the public to believe that its business is that of a bank, savings 
bank, trust, or investment company, during the pendency of such action, 
and for all time, and may make such other order or decree as equity 
and justice may require. 

En. Sec. 29, Ch. 89, L. 1927. 


6014.30. Capital stock to be paid up— Superintendent of banks. 
' Every person, firm, company, copartnership, or corporation, domestic or 
foreign, advertising that he or it is receiving or accepting money or 
savings, and issuing notes or certificates of deposit therefor, or advertising 
that he or it is transacting the business of a bank, savings bank, or trust 
company, or making the use of any office sign at the place where such 
business is transacted, having thereon any artificial or corporate name, 
or other words indicating that such place or office is the place or office 
of a bank, savings bank, or trust company, or that deposits are re- 
ceived there or payments made on check or that interest is paid on 
deposits, or that certificates of deposit, either with or without interest, 
are being issued or that any other form of banking business is transacted, 
and. every person, firm, company, copartnership or corporation, domestic 
or foreign, making use of or circulating any letter-heads, billheads, 
blank notes, blank receipts, certificates, or circulars, or any written or 
printed, or partly written and partly printed paper whatever, having 
thereon any artificial or corporate name, or advertising that such busi- 
ness is the business of a bank, savings bank, or trust company, must 
have the proper capital stock paid in and set aside for the purpose of 
transacting such business, and must have received from the superintendent 
of banks, as provided for in this act, a certificate to do a banking busi- 
ness. Any person, firm, company, copartnership, or corporation, domestic 
or foreign, violating any provision of this section shall forfeit to the 
state one hundred dollars a day for every day or part thereof during 
which such violation continues. Upon action brought by the superinten- 
dent of banks, the court may issue an injunction restraining any such 
person, firm, company, copartnership, or corporation from further violat- 
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ing any provision of this section, and may make such further order or 
decree as equity and justice may require. Every person, firm, company, 
copartnership, or corporation doing any of the things or transacting any 
of the business defined in this section, must transact such business ac- 
cording to the provisions of the bank act, and the superintendent of 
banks or his deputy or examiners, shall have authority to examine the’ 
accounts, books, papers, cash, and credits of every such person, firm, com- 
pany, copartnership, or corporation, domestic or foreign, in order to 


ascertain whether such person, firm, company, copartnership or corpora- 


tion has violated or is violating any provisions of this section. 
En. Sec, 30, Ch. 89, L. 1927. 


6014.31. Foreign corporations. Any corporation organized under 
the laws of any country or state other than this state, which has com- 
plied with all of the laws of this state pertaining to foreign corporations 


. and is not engaged in the business of banking or receiving money on 


deposit in this state, may lend money in this state, and, for that purpose, 
may maintain offices in this state, and sue and be sued in this state 
under its proper corporate name, notwithstanding any prohibitions con- 
tained in this act as to the use of any words in the name, sign, or 
advertising matter of corporations not under the supervision of the 
superintendent of banks. 

En. Sec. 31, Ch. 89, L. 1927. 


6014.32. Advertisement of capital must state amount paid in. No 
bank, or officer thereof, shall advertise in any manner, or publish any 
statement of the capital authorized or subscribed, unless it or he advertise 
and publish in connection therewith, the amount of capital actually paid 
up. No bank shall publish a statement of its resources or liabilities in 
connection with those of any other bank, unless such statement shall 
show the resources and liabilities of each bank separately. 


En. Sec. 32, Ch. 89, L. 1927. 


6014.33. Keeping of book with list of stockholders. Every bank 
shall keep in its offices, in a place accessible to the stockholders, de- 
positors, and creditors thereof, and for their use, a book containing a 
list of stockholders in such corporation, and the number of shares of 
stock held by each. 

En. Sec. 33, Ch. 89, L. 1927. 


6014.34. Dividends, surplus, losses and bad debts. The directors 
of any bank may, at certain times and in such manner as its by-laws 
prescribe, declare and pay dividends to the stockholders of so much of 
the net undivided profits of the banks as may be appropriated for that 
purpose, but every bank shall, before declaring any such dividend, carry 
at least twenty-five per cent of its net earnings for the period covered 
by the dividend, to its surplus, until such surplus shall amount to fifty 
per centum of its paid-up capital stock. The whole or any part of such 
surplus may at any time be converted into paid-in capital and in such 
event the surplus shall be restored in the manner above provided until 
it amounts to fifty per cent of the aggregate paid-up capital stock. A 
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Civ. Cops. 
larger surplus may be created and nothing herein contained shall be 
construed as prohibitory thereof. Provided, however, that no such divi- 
dend shall be declared or paid, while there shall remain among the 
ledger assets of the bank, any item which shall properly be classified 
as a bad debt. 

Under the terms of this section and before any dividend ean be 
paid, all debts due a bank on which the interest is past due and unpaid 
for a period of twelve months after maturity, unless the same be well 
secured, or in legal process of collection, and all judgments held by the 
bank after two years from the date of rendition, exclusive of time con- 
sumed in appeal, unless payments have been made, shall be considered 
bad debts. Such bad debts as hereinbefore defined, shall be charged 
off the books of such bank before any dividend is declared. 

Losses sustained by a bank in excess of its undivided profits, may 
be charged to and paid from the surplus, in which event such surplus 
shall be restored in the manner above provided, to the amount required 
by this act. 


En. Sec. 34, Ch. 89, L. 1927. 


6014.35. Safe deposit department. Any bank may conduct a safe 
deposit department, but shall not invest more than one-tenth of its 
capital and surplus in such safe deposit department. The liability of 
any bank for the safe keeping and protection of the contents of safety 
deposit boxes shall be determined by the contract indorsed on the 
receipt delivered to the renter of said box at the time of the rental, but in 
any event the obligation of the bank shall be limited to the exercise 
of ordinary diligence and care to protect the contents of the box from 
loss or damage by fire, theft or other causes. 

En. Sec. 35, Ch. 89, L. 1927. Liability of bank for loss of Liberty 
bonds and war savings stamps, note, 31 
A. L.:R. 703. 

Liability of bank for loss of securities 
or contents of safety deposit boxes, notes, 
26 A. L. RB. 253, 259; 48 A. L. R. 391. 


For text treatment of this subject see 
vol. 4 Cal. Jur. 181. 


Acceptance of receptacle as making 
bank liable as bailee of contents, notes, 
dL. Ave Ry 272) 18 (As Dak. t87. 

Duty and liability of bank as gratui- 
tous bailee in: keeping of securities, note, 
4 A. L. R. 1216, 1221. 

Liability of bank for loss of Liberty 
bonds, note, 17 A. L. R. 1217. 


6014.36. Purchase or loan of own capital stock prohibited. No bank 
shall purchase or invest its capital or surplus, or money of its de- 
positors, or any part of either, in shares of its own capital stock; nor 
loan its capital or surplus, or the money of its depositors, or any part 
of either, on shares of its own capital stock, unless such purchase or loan 
shall be necessary to prevent loss to such bank on debts previously 
contracted in goed faith. Every person or corporation violating any 
provision of this section shall forfeit to the state twice the nominal 
amount of such stock. 


En. Sec. 36, Ch. 89, L. 1927. on its stock as affected by forbidding 


such banks to loan on security of, or 


Construction and effect of federal stat- 
ute forbidding national banks to loan on 
security of, or be purchaser or holder of, 
its own shares, note, 51 A. L. R. 346. 

National bank’s power to secure lien 


be purchaser or holder of, its own shares, 
note, 51 A. L. R. 348. 

For text treatment of this subject see 
vol. 4 Cal. Jur. 175. 
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- 6014.37. Sale of securities by officer to bank. No director, officer, 
employee, or controlling stockholder of any bank, shall, directly or in- 
directly, for his own account, for himself, or as the partner or agent of 
others, sell or transfer, or cause to be sold or transferred, to the bank 
of which he is a director, officer, employee, or controlling stockholder, 
any note or bond secured by any mortgage or trust deed on real estate, 
or any contract arising from the sale of real estate, in which such direc- 
tor, officer, employee, or controlling stockholder is personally or finan- 
cially interested, without a vote of the majority of the board of such 
bank, duly noted upon the minutes of the meeting at which such trans- 
action is decided upon, which minutes shall be signed by a majority of 
the board. Any director, officer, employee, or controlling stockholder of 
any bank who knowingly violates or consents to the violation of this 
provisien shall be guilty of a felony. 


En. Sec. 37, Ch. 89, L. 1927. 


6014.38. Limit on amount of bond issue. No commercial bank shall 
purchase, agree to purchase, or underwrite any bond issue in excess of 
ten per centum of its assets, except bonds of the United States, of the 
state of Montana, of the cities, towns, counties, or school districts of 
this state. 

En. Sec, 38, Ch. 89, L. 1927. 


6014.39. Disposition of acquired stock. No commercial or savings 
bank shall purchase or invest its capital or surplus, or money of its 
depositors, or any part of either, in the capital stock of any corpora- 
‘tion, unless the purchase or acquisition of such capital stock shall be 
necessary to prevent loss to the bank on a debt previously contracted in 
good faith. Any capital stock so purchased or acquired shall be sold 
by such bank within six months thereafter, if it can be sold for the 
amount of the claim of such bank against it; and all capital stock thus 
purchased or acquired must be sold for the best price obtainable by said 
bank within one year after such purchase or acquisition. Every person 
or corporation violating any provision of this section shall forfeit to the 
state twice the nominal amount of such stock. 

En. Sec. 39, Ch. 89, L. 1927. 


6014.40. Obtaining property by fraud—False report—Refusal to 
permit inspection of books. A director, officer, agent, or employee of 
any bank who 

1. Knowingly receives or possesses himself of any of its property, 
otherwise than in payment for a just demand, and with intent to defraud, 
omits to make or to cause or direct to be made a full and true entry 
thereof in its books and account; or, 

2. Concurs in omitting’ to make any material entry thereof; or, 

3. Knowingly concurs in making or publishing any written report, 
exhibit, or statement of its affairs or pecuniary condition, containing any 
material statement which is false; or, 

4, Having the custody or control of its books, wilfully refused or 
neglects to make any proper entry in the books of such corporation as 

required by law, or to exhibit, or allow the same to be inspected and 
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extracts to be taken therefrom by the superintendent of banks, his 
chief deputy, or any of his examiners, shall be guilty of a felony. 
En. Sec. 40, Ch. 89, L. 1927. 


6014.41. Overdraft by officer or employee—Receiving personal profit 
from loan. Any officer, director, agent, teller, clerk or employee of any 
bank who either, 

1. Knowingly overdraws his account with such bank, and thereby 
obtains the money, notes, or funds of any such bank; or, 

2. Asks or receives, or consents or agrees to receive, any commission, 
any premium on insurance, emolument, gratuity, or reward, or any money, 
property, or thing of value for his own personal benefit or of personal 
advantage, for procuring or endeavoring to procure for any person, 
firm, or corporation any loan from, or the purchase or discount of any 
paper, note, draft, check, or bill of exchange, by such bank, or for 
authorizing and permitting any person, firm, or corporation to overdraw 
any account with such bank, is guilty of a misdemeanor. 

En. Sec. 41, Ch. 89, L. 1927. employee of funds of third persons and 
use thereof to cover his own overdraft 
Using bank’s funds for personal ends, or defalcation, note, 48 A. L. R. 464. 


notes, 1 A. L. R. 699; 9 A. L. R. 1146. For text treatment of this subject see 
Misappropriation by bank officer or vol. 4 Cal. Jur. 164. 


6014.42. Waiver of stockholders’ liability. No bank shall make any 
contract with any of its depositors whereby the stockholders’ liability 
provided for by this act is in any manner waived, and if any such 
contract shall be so made, such contract shall be void. 

En. Sec. 42, Ch. 39, L. 1927. 


6014.43. Purchase of obligation of bank by officer. No director 
officer, agent or other employee of any bank, shall, directly or indireetly, 
for his own personal benefit, purchase or sell or be interested in the 
purchase or sale of any obligation of said bank, or of any of the assets 
of said bank, for a sum less than shall appear upon the face of the 
obligation or obligations so purchased or sold. Every person violating 
the provisions of this section shall, in addition to the general penalties 
of this act, forfeit to the state twice the nominal amount or face value 
of such obligations or assets so purchased or sold. 

En. Sec. 43, Ch. 89, L. 1927. 


Right of bank officer to take his own paper in payment of another’s debt to bank, 
note, 28 A. L. R. 666. 


6014.44. Limitations on loans. The total loans to any person, co- 
partnership or corporation by any bank, including loans to a copartner- 
ship, and loans to the several members thereof, shall at no time exceed 
twenty per centum (20%) of the amount of the unimpaired capital and 
surplus of such bank. The discount of bills of exchange drawn in good 
faith against actual existing values, the discount of bankers, accept- 
ances of other banks, the discount of commercial or business paper ac- 
tually owned by the person negotiating the same, and the obligations 
of the United States or general obligations of any state or of any 
political subdivision thereof, or obligation issued under authority of the 
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'Federal Farm Loan Act, shall not be considered as money borrowed, 
-nor shall the foregoing limitations apply to loans made on warehouse 
receipts and bills of lading, when such warehouse receipts and bills of 
‘lading cover nonperishable commodities of the marketable value of at 
least one hundred twenty per cent (120%) of the amount loaned thereon. 
_ The combined liabilities of the several members of any firm, copart- 
‘nership or unincorporated association to the loaning bank shall be in- 
‘eluded in the liabilities of such firm, copartnership or unincorporated asso- 
‘ciation, and the liabilities of such firm, copartnership or unincorporated 
»association shall be included in the liabilities of any member thereof in 
determining the foregoing limitations. 
When in the judgment of the superintendent of banks, the liabilities 
/of any corporation or the combined liabilities of any corporation and 
one or more of its stockholders to any bank are excessive, he shall require 
‘the reduction thereof to such limits and within such time as he shall 
/ prescribe. 


En. Sec. 44, Ch. 89, L. 1927. ‘Loaning money for others, note, 33 
A. L. R. 597, 


Fact that loan by bank was excessive 
)as a defense, note, 3 A. L. BR. 59. 


6014.45. Loans to managing officer. No bank shall make a loan to 
‘any managing officer of such bank, without taking good collateral or 
‘other ample and specific security therefor, and when such loan, or a loan 
‘made to a director of such bank, banking institution or trust company, 
‘exceeds in amount ten per cent (10%) of its capital stock, it shall not 
be made until first approved by a majority of. the directors of such 
bank, banking institution or trust company, which said approval shall 
be entered upon the records of such bank, and the signatures of a 
‘majority of the board of directors approving same shall be attached 
I thereto, and be and remain a permanent record of such bank. 


_En. Sec. 45, Ch. 89, L. 1927. 
For text treatment of this subject see vol. 4 Cal. Jur. 283. 


6014.46. Calculation of profits. Interest or commissions unpaid, al- 
‘though due or accrued, on debts owing to any bank, shall not be in- 
eluded in calculation of its profits. 


En. Sec. 46, Ch. 89, L. 1927. 


6014.47. Certified checks. Whenever a check drawn on any bank 
is certified by any officer or employee of such bank, the amount thereof 
‘shall be immediately charged against the account of the person, firm, 
or corporation drawing the same. It shall be unlawful for any officer 
or employee of any bank to certify any check drawn upon such bank, 
‘unless the person, firm or corporation drawing the check has on deposit 
with the bank at the time such check is certified, an amount of money 
‘subject to the payment of such check, equal to the amount specified in 
‘such check. Any officer or employee of any bank who shall wilfully 
‘violate the provisions of this section, or shall resort to any device, or 
“receive any fictitious obligation, directly or indirectly, in order to evade 
‘the provisions thereof shall have been regularly entered to the credit of 
‘the drawer, shall be guilty of felony. 
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En. Sec, 47, Ch. 89, L. 1927. 


Delay in presenting certified check as 
affecting liability of drawee bank, note, 
42 A. L. R. 1138. 

Fraudulent alteration of certified check 
or draft as affecting rights and liabili- 
ties of bank, note, 22 A. L. R. 1157. 

Garnishment of bank in suit against 
payee or other holder of a certified check, 
note, 5 A. L. R. 589. 


6014.48. Interest not to exceed lawful rate. 


Crviu Cope. 


: 4 
[Part III 


Right of holder of certified check to 


: 
: 
| 


preference out of assets of insolvent 
bank, notes, 21 A. L. R. 680; 51 A. L. RB. 
1034. : 


Overcertification of check, note, 2 A. 


L. R. 86. 


Cahcellation of certification because of 
mistake as to drawer’s account, note, 29 


A. L. R. 140. 


For text treatment of this subject see 


vol. 4 Cal: Jur. 178. 


No bank’ shall daa 


or receive for loans or discounts, a rate of interest exceeding that 
allowed by law, excepting that it shall be lawful for any bank to receive 
interest in advance according to the ordinary usages of banking insti- 
tutions. 


En. Sec. 48, Ch. 89, L. 1927. 


6014.49. Joint deposits—Survivorship. When a deposit has been 
made, or shall hereafter be made, in any bank, in the names of two (2) 
persons, payable to either, or payable to either or the survivor, such 
deposit, or any part thereof, or any interest or dividend thereon, may 
be paid to either of said persons, whether the other be living or not; 
and the receipt or acquittance of the person so paid shall be a valid 
and sufficient release or discharge to the bank for any payment so made. 


En. Sec. 49, Ch. 89, L. 1927. 


6014.50. Trust deposits—Payment. Whenever any deposit shall be 
made in any bank by any person in trust for another, and no other or 
further notice of the existence and terms of a legal and valid trust 
shall have been given in writing to the bank, in the event of the death 
of the trustee, the same, or any part thereof, together with the interest 
or dividends thereon, may be paid to the person for whom said deposit 
was made. 


En. Sec, 50, Ch. 89, L. 1927. 


Trust in respect of funds deposited by 
executors, administrators, testamentary 
trustees or guardians, note, 37 A. L. R. 
120. 

Trust or preference in respect of money 
deposited for transmission by bank, note, 
16 A. L. R. 195. 

Trust or preference in respect of money 
placed in bank for purpose of transac- 
tion with third person, note, 31 A. L. R. 
472. 

Trust or preference in respect of money 
used to purchase exchange or to be trans- 
mitted, note, 16 A. L. R. 190. 

What property may be the subject of 


6014.51. Deposit by minor. 


special deposit in bank, note, 50 A. L. RB. 
247. 

Payment of deposit directly to benefi- 
ciary without order of trustee or fidu- 
ciary in whose name it was made, note, 
2A, Li, Bo P07, 

Transfer of bank deposits from trust to 
private account where there is an ante- 
cedent debt of the trustee, note, 12 
A. lu. R, 1053. 

Deposit in trust for another as transfer 
to take effect at or after death within 
meaning of succession tax law, note, 49 
A. L. R. 897. 

For text treatment of this subject see 
vol. 4 Cal. Jur. 189. 


Whenever any deposit shall be made in 


any bank, and by and in the name of any minor, the same shall be held 
for the exclusive ‘right and benefit of such minor, and free from the 
control or lien of all persons whatsoever, except creditors, and shall be 
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En Sec. 51, Ch. 89, L. 1927. 
| oe 
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En. Sec. 52, Ch. 89, L. 1927. 


in 
| 
Bank deposit for purpose of meeting 
— checks or classes of checks, notes, 
aA. L. R. 1111; 39 A. L. R. 1138. 

Effect of verbal order with respect to 
payment of check or transfer of bank 
“deposit, note, 2 A. L. R. 175. 
Examination of account, pass-book or 
“canceled checks by bank depositor, notes, 
116 A. L. RB. 159; 28 A. L. R, 1435, 
Rules printed in pass-book as affecting 
“rights of bank and depositor, note, 5 
A, L. R. 1203. 
 Negotiability of certificate of deposit, 
note, 36 A. L. R. 1358. 

“Status of Christmas club deposits, note, 
21 A. L. R. 1128. 

‘Liability for deposit received out of 
/banking hours, note, 15 A. L. R. 429. 
Liability for dishonoring check, notes, 
4A. L. BR. 947; 13 A. L. R. 305; 34 
A. L. R. 205. 

‘Duty of bank when several checks 
‘which in the aggregate exceed the de- 
‘positor’s balance are presented at the 
/ same time, note, 26 A. L. R. 1486. 

" Application on debt due bank of de- 
posit made for purpose of meeting cer- 
tain checks or classes of checks, note, 
Maeee. L. R. 111; 39 A. L. R. 1138. 

_ Application upon debt due bank of de- 


‘posits made by debtor in his own name 


‘of funds of a third person, note, 13 
Ay L. R. 324. 

Duty of bank to one primarily liable 
to apply his deposit to an indebtedness 
‘owing from him to the bank, note, 9 
A. L. R. 181. 


6014.53. Reserve requirements. 


Banxs anp Trust CoMPANIES, 


6014.52. Demand or time deposits. 
‘meaning of this act, shall comprise all deposits payable within thirty (30) 
days, and time deposits shall comprise all deposits payable after thirty 
(80) days, and all savings accounts and certificates of deposit which are 
subject to not less than thirty (30) days’ notice before payment. 


[6014.52, 6014.53 


id, with any interest due thereon, to the person in whose name the 
leposit shall have been made, and the receipt of such minor shall be a 
sufficient release or discharge for such deposit to the bank. 


Demand deposits, within the 


Duty of bank to prior parties to the 
paper to apply deposit to credit of in- 
dorser on paper owned by bank, note, 37 
Ao De Fo. 

Right of bank to apply upon debt de- 
posits made by debtor in his own name 


of funds of a third person, note, 31 
ed. Tes, 1090, 
Right of bank to set off immature 


claim against insolvent depositor, 
43 A. L. RB. 1328. 

Right to recover amount of overdraft 
from depositor, note, 12 A. L. R. 360. 

Charging back check drawn on bank 
itself, which it has eredited to a de- 
positor under mistaken belief that the 
drawer’s account is good, note, 15 A. L. R. 
709. 

Credit by bank to a depositor of a 
check drawn upon itself under the mis- 
taken belief that the drawer’s account is 
good, as a payment of the check prevent- 


note, 


ing the bank from charging it back, 
note, 15 A. L. R. 709. 
Title to commercial paper deposited 


by the customer of a bank to his ac- 
count, notes, 11 A. L. R. 1043; 16 A. L. R. 
1084; 42 A. L. RB. 492. 

Title to commercial paper deposited for 
collection, note, 42 A. L. R. 492. 

Constitutionality of statutes relating 
to disposition of old bank deposits, notes, 
1 A. L. BR. 1054; 31 A. L. R. 398. 

Contract to pay officer or employee of 
bank to disclose the existence of, or to 
assist one to establish, a deposit, note, 18 
Ailing kus Glo. 

For text treatment of this subject see 
vol. 4 Cal. Jur. 185. 


Every bank, except a reserve bank, 


‘shall maintain at all times a reserve of at least ten per centum (10%) 


of its deposit liabilities, of which reserve such portion as the board of 
‘directors may determine may be on deposit in banks approved by the 
‘superintendent of banks as reserve banks. A bank approved by the 
‘superintendent of banks as a reserve bank must at all times maintain a 
‘Teserve of at least fifteen per centum (15%) of its deposit liabilities, of 
‘which such portion as the board of directors may determine, may be on 
deposit in banks approved by the superintendent of hanks as reserve 
banks. Any solvent bank of good repute having a full paid-up capital 


‘ 
a. 
‘ 
ul 
es 
om 
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and surplus of one hundred thousand dollars ($100,000), doing business 
in the state of Montana, or any of the states of the United States may 
be designated by the superintendent of banks as a reserve agent for 
Montana state banking institutions. Such approval or designation may 
be withdrawn or withheld at any time by the superintendent of banks 
for cause, provided that the provisions of this act as to the capital and | 
surplus shall not apply to any bank in Montana heretofore designated by 
the superintendent of banks as a reserve bank. Whenever the reserve 
of any bank shall fall below the amount required herein to be kept, 
such bank shall not increase its loans or discounts otherwise than by 
discounting or purchasing bills of exchange payable at sight or on de- 
mand, and the superintendent of banks shall notify any bank whose 
reserve may be below the amount herein required, to make good such 
reserve. In arriving at deposit liabilities with regard to bank deposits, 
the net balance of amounts due to and from other banks shall be taken 
as the basis for ascertaining the deposit liability to banks against which 
reserves shall be carried, provided, a compliance with the federal re- 
serve banking laws, rules and regulations by member banks shall be 
held to be a compliance with the reserve requirements and conditions 
of this act. | 
En. Sec. 53, Ch. 89, L. 1927. 


6014.54. Borrowed money. No bank shall at any time become in- 
debted either directly or indirectly for borrowed money or rediscounts in 
an amount in excess of its paid-up capital and surplus, without first ob- 
taining written authority from the superintendent of banks, provided, 
that debentures or certificates of indebtedness issued by any investment 
company to run for a period of three (3) years or more, shall not be 
included in the deposit liabilities of said investment company, as effected 
by the provisions of this section, and entitle such federal reserve member 
banks to the rights and privileges accruing from a compliance with this 
act. 
En. Sec. 54, Ch. 89, L. 1927. 


6014.55. State banking department. The state banking department 
of the state of Montana shall be maintained as in this act provided. 
The state examiner of the state of Montana shall be ex-officio superin- 
tendent of banks. Said state examiner and ex-officio superintendent of 
banks, hereinafter called the superintendent of banks, or for brevity the 
superintendent, shall be appointed by the governor and the appointment 
must be submitted to and confirmed by the senate of the state of 
Montana. The state examiner and superintendent of banks shall have 
been a resident of the state of Montana for three (3) years and shall 
have had at least five (5) years’ banking experience in an executive 
capacity or as an examiner of banks, and active in either of these 
capacities up to within two (2) years of his appointment. 

En. Sec. 55, Ch. 89, L. 1927. 


6014.56. State superintendent of banks—Bond. The term of office 
of the superintendent ot banks shall be four (4) years from and after 
his appointment, and it shall be his duty to execute all laws in relation 
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to banks, acting personally or through his examiners, regular or special. 
‘He shall file a bond as superintendent of banks in a penal sum of twenty- 
five thousand dollars ($25,000) with a surety or sureties to be approved 
by the governor, conditioned upon the faithful performance of the duties 
of his office as superintendent of banks. 

' En. Sec. 56, Ch. 89, L. 1927. 


6014.57. State superintendent of banks—Employees. The superin- 
tfendent of banks shall have the power and authority with the approval 
of the governor to appoint such clerks and examiners, both regular and 
special, one of whom may be designated chief examiner, as may be 
necessary for the proper transaction of the business of the department. 
The examiners shall qualify by taking the oath of office required of other 
state officers and giving a bond in the sum of ten thousand dollars 
($10,000), to be approved by the governor, conditioned upon the faith- 
ful discharge of the duties of state bank examiners, and be commissioned 
by the superintendent of banks as such examiners. 

_ En. Sec, 57, Ch. 89, L. 1927. . 


6014.58. Superintendent of banks and employees not to be interested 
in banks. Neither the superintendent of banks nor any bank examiner 
Shall be interested in or a borrower from any state bank, directly or 
indirectly. 

En. Sec. 58, Ch. 89, L. 1927. 


6014.59. Superintendent of banks—Salary. The superintendent of 
banks shall receive a salary of five thousand four hundred dollars ($5,400) 
per annum, payable monthly. The salaries of all clerks and bank ex- 
aminers appointed by the superintendent of banks, shall be fixed by the 
superintendent of banks, subject to the approval of the governor. 

En. Sec. 59, Ch. 89, L. 1927. 


6014.60. Payment of expenses of superintendent. The necessary 
traveling and living expenses of the superintendent of banks and the 
members of his staff incurred in the discharge of their duties when away 
from headquarters shall be borne by the state of Montana, and paid 
for from the appropriation made for the maintenance of the department. 
The superintendent of banks is authorized to attend the Montana bankers’ 
association, and shall be entitled to receive from the state of Montana 
his necessary traveling and living expenses incurred in such attendance. 

En, Sec. 60, Ch. 89, L. 1927. 


6014.61. Report to superintendent of banks. Every bank shall make 
to the superintendent of banks regular call reports according to the 
form which may be prescribed by him, verified by oath or affirmation 
of the president, vice-president or cashier of such bank and attested 
by the signature of at least two (2) of the directors other than the 
subscribing officer. Each such report shall exhibit in detail, and under 
appropriate schedules, the resources and liabilities of the bank at the 
close of business on any past day by him specified; and shall be trans- 
mitted to the superintendent of banks within five (5) days after the 
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receipt of a request or requisition therefor from him, and in such form 
as may be required by the superintendent of banks, it shall be published 
as soon as possible in a newspaper published in the place where such bank > 
is established, or, if there be no newspaper in the place, then in one 
published nearest thereto in the same county, at the expense of the bank; 
and such proof of the publication shall be furnished at such times and in 
such manner as may be required by the superintendent of banks. 
En. Sec. 61, Ch. 89, L. 1927. 


6014.62. Report of declaration of dividend. In addition to the state- 
ment required by the preceding section, every such bank shall report 
to the superintendent of banks within ten (10 days after declaring any 
dividend, showing the amount of such dividend and the amount of net 
earnings in excess of the dividend. Such statement shall be attested as 
provided for in the attestation of statement by the preceding section. 

En, Sec, 62, Ch. 89, L, 1927. . 


6014.63. Special reports to superintendent of banks. In addition to 
the information obtained from the report required by the provisions of 
section 61 of this code, the superintendent of banks shall also have the 
power to require any bank to furnish a special report in writing, verified 
as required by section 61 of this code, whenever in his judgment such 
special report is necessary to inform him fully of the actual financial 
condition and affairs of such bank. Any wilful false statement in the 
premises shall be perjury, and shall be punished as such. 

En. Sec. 63, Ch. 89, L. 1927. 


6014.64. Superintendent to call for reports. The superintendent of 
banks shall call for the reports specified in section 61 of this code at 
least three (3) times each year. The ‘‘past day specified’’ by the superin- 
tendent of banks, under the provisions of said section, shall be on the 
day designated by the comptroller of currency of the United States for 
reports of national banking associations. 

En. Sec. 64, Ch. 89, L. 1927. 


6014.65. Reports confidential—False reports—Penalties for the viola- 
tion thereof. The report and any information contained in the reports 
and statements heréinabove provided for, other than such reports as are 
required to be published, shall be deemed to be secret and for the 
confidential information of the superintendent of banks only, and such 
information shall not be imparted to any persons who are not officially 
associated in and with the office of the superintendent of banks, and the 
information therein contained shall be used by the superintendent of 
banks only in the furtherance of his official duties, except that it shall 
be lawful for the department to exchange information with the federal 
banking department and with departments of other states and to furnish 
information to prosecuting officials who request the same for use in 
pursuit of official duties. Any superintendent of banks or deputy assis- 
tant, examiner, or clerk in his employ, who violates any of the provisions 
of this section, or wilfully makes a false official report as to the condi- 
tion of any bank, shall be removed from office, and shall also be deemed 
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guilty of a felony, and upon conviction thereof shall be punished by 
a fine of not exceeding one thousand dollars ($1,000), or by imprison- 
‘ment in the state penitentiary for not exceeding five (5) years, or by 
both such fine and imprisonment. 

» En. Sec. 65, Ch. 89, L. 1927. 


6014.66. Penalty for failure to make report within five days. If 
any bank neglects to make out or transmit the statements required by 
this act, within five (5) days after call, it shall be subject to a penalty 
of twenty dollars ($20) for each day in default after the periods re- 
spectively required by this act that it may delay to make and transmit 
any such statements. Should any bank delay for a period of one (1) 
month to make out and transmit the statements and proofs of publica- 
tion required by this act, beyond the period when the same is required 
to be made, or wilfully violate any of the provisions of this act with 
reference to said statements and reports, the directors shall be personally 
responsible for all the debts of such corporation contracted previous to 
and during the period of such neglect. 

En. Sec. 66, Ch. 89, L. 1927. 


6014.67. False statements and entries deemed felony. Every officer 
or other person authorized by this act, who wilfully and knowingly makes 
any false statement of facts, statement of account, or report, and every 
Officer, agent, or clerk of any bank who wilfully and knowingly makes 
any false entries-in the books of such bank, or knowingly subscribes 
or exhibits false papers, with the intent to deceive any person authorized 
to examine such bank, and every person authorized by the provisions of 
this act to make statements or reports, who wilfully and knowingly sub- 
scribes or makes any false statement or report, shall be deemed guilty of 
a felony, and, upon conviction thereof, shall be imprisoned at hard labor 
in the state prison for a term of not less than one (1) nor more than 
ten (10) years. 

En. Sec. 67, Ch. 89, L. 1927. 


6014.68. Assessment on capital stock to make good impairment. 
Whenever the superintendent of banks shall determine that an impair- 
ment of capital exists in any bank, he may in his discretion notify the 
board of directors of such bank by written notice that such impairment 
exists, stating the amount thereof in dollars and percentage of the 
capital stock thereof, and he may if he deems it advisable, order such 
board to make good such impairment within ninety (90) days from date 
of such notice. 

The board of directors shall, upon receipt of notice, convene and 
pass a resolution reciting the receipt of such notice of impairment and 
ealling a special meeting of the stockholders of the bank for a day certain 
in the manner provided in their by-laws. 

The stockholders, when assembled as herein provided, shall pass a 
resolution reciting the facts of receipt of notice from the superintendent, 
Notice of impairment and notice of meeting, and assessing themselves 
by assessing the stock of record, payment of which assessment must be 
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made within the time, limit specified by the superintendent of banks 
as provided in notice of impairment. 

If there be any stock remaining on which the assessment is not paid 
as hereinabove provided, the same or such part thereof as is necessary 
to pay the assessment shall be sold by the board of directors, acting 
through the cashier or secretary thereof, at public or private sale, as 
appears best for all concerned, on a day certain, not less than thirty (80) 
days after the day fixed for payment of assessment hereinabove pro-| 
vided, notice of time and place of which sale shall be given by registered | 
mail to the stockholders by the board through its cashier or secretary 
at least ten (10) days prior to the date thereof, and such sales of stock 
as herein provided for shall effect an absolute cancellation of the 
outstanding certificate or certificates evidencing the stock so sold, and 
shall make the same null and void in the hands of the stockholders, his 
assigns or pledgees, and a new certificate shall be issued by the bank 
to the purchaser thereof, for the number of shares purchased, and a 
new certificate issued to. the stockholder of record and delivered to him 
or any pledgee or assignee thereof for the remaining shares, if any, and 


the record of the original certificate sold shall be marked canceled on | 


the books of the bank and such record thereof shall be prima facie evi- | 


dence of the regularity of the proceedings for the sale of said stock. 
If any bank fails to make good its capital impairment upon demand 


of the superintendent of banks, as provided herein, the superintendent | 


of banks may forthwith take charge of such bank and proceed to liqui- 
date it as in case of insolvency. 

If the said stock does not sell for sufficient to pay the assessment 
thereon, the board of directors may proceed by suit in the name of the 
corporation to collect the deficiency from the record holder, whose stock 
has been thus sold for the assessment. 

En. Sec. 68, Ch. 89, L. 1927. 
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6014.69. Penalty for receiving deposits when insolvent, or making | 


false statements. Any officer, agent, or clerk of any bank, knowing such 
bank to be insolvent, who receives money, bank bills, notes of the United 
States, or currency, or other bills or drafts circulating as money or 
currency, except in the manner set forth in the succeeding section, or 
who subscribes or makes any false statements or entries in the books 
of such bank, or knowingly subscribes or exhibits any false paper with the 
intent to deceive any person authorized to examine as to the condition 
of such bank, or wilfully subscribes or makes false reports, shall be 
subject to imprisonment at hard labor in the state prison for a term 
not exceeding five (5) years. 
En. Sec. 69, Ch. 89, L. 1927. 


6014.70. Deposits in insolvent bank. Whenever any bank shall be 
insolvent in the manner described and set forth in this act, such bank | 
shall not accept or receive on deposit any money, bank bills, or notes, 
United States treasury notes or currency, or other notes, bills or drafts 
circulating as money or currency, or transact any other business in (a) 
connection with its operations, except as trustee for the depositors and 
parties transacting business with them, and it or they shall keep all such 
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‘deposits of money, bills or notes, or United States treasury notes or 
currency, or other notes, bills, or drafts circulating as money or cur- 
rency, separate and apart from the general assets of the bank, from 
and after the date of the accrual of such insolvency, and when such 
impairment or insolvency has been made good, such deposits received in 
trust may be transferred to the general assets of the bank on and by 
written consent of the superintendent of banks; provided, that in the 
event such insolvency be not made good then any and all such trust de- 
posits shall be returned to the depositors making them; provided, further, 
that any officer, director, cashier, manager, member, partner or manag- 
‘ing partner thereof, who shall knowingly accept or receive, be accessory 
‘to or permit or connive at the receiving or accepting of such trust de- 
posits, except in the manner hereinbefore set forth in this section, shall 
be deemed guilty of a felony, and upon conviction thereof, shall be 
punished by a fine not exceeding ten thousand dollars ($10,000), or 
imprisonment in the state prison not exceeding five (5) years, or by both 
fine and imprisonment as aforesaid. 


En. Sec. 70, Ch. 89, L. 1927. A. L. BR. 1206; 25 A. L. BR. 728; 37 
A. L. R. 620. 
Rights of owners to payment of securi- Receipt of deposit after banking hours 


ties deposited in bank, out of guaranty as affecting right of depositor to reclaim 
fund, on its insolvency, note, 51 A. L. R. it on bank’s insolvency, note, 15 A. L. R. 
920. 429. 

Rescission of deposit or trust in re- For text treatment of this subject see 
spect thereof because of insolvency of vol. 4 Cal. Jur. 205. 
bank when it was made, notes, 20 


6014.71. Examination and supervision. The superintendent of banks 
shall exercise a constant supervision, either personal or through the ex- 
aminers herein provided for, over the books and affairs of all banks doing 
business within the state of Montana; and shall, through the examiners, 
visit, at least once a year, each of said banks, and verify the assets and 
liabilities of each, and so far investigate the character and value of the 
assets of each as to ascertain with resonable certainty that the values are 
correctly carried on the books. He shall further investigate the methods 
Of operation and conduct of business of said banks and their systems 
of accounting, to ascertain whether such methods and systems are in ac- 
cordance with law and sound banking principles. He may examine, or 
cause to be examined by the examiners, on oath, any of the officers, 
directors, agents, clerks, customers, or depositors of any bank touching 
the affairs and business thereof, and may, in the performance of his official 
duties, issue, or cause to be issued by himself or the examiners subpoenas, 
and administer, or cause to be administered by: the examiners, oaths; 
provided, that in case of any refusal to obey any subpoena issued by 
him or under his direction, such refusal may at once be reported to the 
district court of the district in which the bank is located, and such court 
shall enforce obedience to such subpoena in the manner provided by law 
for enforcing obedience to the process of said court. In all matters relat- 
ing to his official duties, the superintendent of banks shall have the same 
power possessed by courts of law to issue subpoenas, and cause them to 
be served and enforced, and all officers, directors, agents and employees 
of banks doing business under the provisions of this act, and all persons 
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having dealings with or knowledge of the affairs or methods of any such 
institution, shall at all times afford reasonable facilities for such examina- 
tions, and make such returns and reports to the superintendent of banks 
as he may require; attend and answer under oath his lawful inquiries, 
produce and exhibit such books, accounts, documents and property as he 
may desire to inspect, and in all things aid him in the performance of 
his duty. 


En. Sec. 71, Ch. 89, L. 1927. charter rights, note, 8 A. L. R. 898. i 

For text treatment of this subject see 
Examination and supervision of banks vol. 4 Cal. Jur. 112. 

by public officers as impairment of 


6014.72. Reports and records of superintendent. The superintendent 
of banks shall keep all proper records and files pertaining to the duties | 
and work of his office, and shall report to the governor annually touching 
all of his official acts, giving abstract of statistics and the condition of| 
affairs of all banks to which his duties relate, and make such recom- 
mendations and suggestions as he may deem proper, which report may 
be printed and bound in a satisfactory and substantial manner, and dis- 
tributed among the banks doing business under the provisions of this act. 

En. Sec. 72, Ch. 89, L. 1927. 


6014.73. State examiner’s fund. For the purpose of a just distribu- 
tion of the expense incurred by the department of the state examiner, 
there is hereby created a fund to be designated as the ‘‘state examiner’s | 
fund,’’ and all moneys collected under the provisions of this section shall 
be credited to said fund, except as otherwise provided herein. | 

Counties. For the credit of such fund, éach county of the state, | 
shall pay to the state treasurer on or before the first day of July of each 
year, according to its taxable valuation for the preceding year as follows: 

Counties having a taxable valuation of five million dollars ($5,000,000) 
or less, one hundred and seventy-five dollars ($175). 

Counties having a taxable valuation of from five million dollars 
($5,000,000) to seven million dollars ($7,000,000), two hundred and 
twenty-five dollars ($225). 

Counties having a taxable valuation of from seven million dollars 
($7,000,000) to ten million dollars ($10,000,000), two hundred and fifty 
dollars ($250). : 

Counties having a taxable valuation of from ten million dollars 
($10,000,000) to fifteen million dollars ($15,000,000), three hundred dollars 
($300). 

Counties having a’ taxable valuation of from fifteen million dollars 
($15,000,000) to twenty million dollars ($20,000,000), three hundred and 
fifty dollars ($350). 

Counties having a taxable valuation of from twenty million dollars 
($20,000,000) to thirty million dollars ($30,000,000), four hundred and fifty 
dollars ($450). 

Counties having a taxable valuation of from thirty million dollars 
($30,000,000) to forty million dollars ($40,000,000), six hundred dollars 
($600). 
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Counties having a taxable valuation of more than forty million dol- 
Jars ($40,000,000), seven hundred and fifty dollars ($750). 

All consolidated county and city governments having a taxable 
yaluation of from thirty million dollars ($30,000,000) to forty million 
($40,000 000) eight hundred dollars ($800). 

_ All consolidated county and city governments having a taxable valua- 
tion of more than forty million dollars ($40,000,000), one thousand dollars 
($1,000). 

- Cities and towns. For the credit of such fund, each city and town 
of the state, shall pay to the state treasurer, on or before the first day 
of July of each year, according to its taxable valuation for the preceding 
year, as follows: 

Cities and towns having a taxable valuation of two hundred thousand 
dollars ($200,000) or less, twenty-five dollars ($25). 

- Cities and towns having a taxable valuation of from two hundred 
thousand dollars ($200,000) to five hundred thousand dollars ($500,000), 
fifty dollars ($50). 

- Cities and towns having a taxable valuation of from five hundred 
thousand dollars ($500,000) to seven hundred and fifty thousand dollars 
($750,000), seventy-five dollars ($75). 

Cities and towns having a taxable valuation of from seven hundred 
and fifty thousand dollars ($750,000) to one million dollars ($1,000,000), 
one hundred dollars ($100). 

Cities and towns having a taxable valuation of from one million dollars 
($1,000,000) to two million five hundred thousand dollars ($2,500,000), 
one hundred fifty dollars ($150). 

Cities and towns having a taxable valuation of from two million five 
hundred thousand dollars ($2,500,000) to five million dollars ($5,000,000), 
two hundred dollars ($200). 

Cities and towns having a taxable valuation of from five million dol- 
lars ($5,000,000) to ten million dollars ($10,000,000), two hundred fifty 
dollars ($250). 

Cities and towns having a taxable valuation of more than ten million 
dollars ($10,000,000), three hundred dollars ($300). 

Free county high schools. For the credit of said fund, each free 
‘county high school shall pay to the state treasurer on or before the first 
‘day of July of each year, a fee in the amount of twenty-five dollars ($25). 

Irrigation districts. For the credit of said fund, each irrigation dis- 
trict under the supervision of the state examiner, anatt pay to the state 
treasurer on or before the first day of July of Bees) year, the following 
‘amounts: 

_ Districts whose existing or proposed obligations are in excess of two 
hundred and fifty thousand dollars ($250,000), fifty dollars ($50). 

_ Districts whose existing or proposed obligations are less than two 
hundred and fifty thousand dollars ($250,000), twenty-five dollars ($25). 

Banks and trust companies. For the credit of said fund, each bank, 
trust company or investment company, under the supervision of eye 
‘superintendent of banks, shall pay to the state treasurer, on or before 
the first day of July of each year, a fee according to the following rates: 
_ All banks, incorporated or unincorporated, having capital stock of 
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twenty-five thousand dollars ($25,000) or under, shall pay one huridaed 
dollars ($100). 

Those having capital stock of over twenty-five thousand aollas 
($25,000) and up to and including fifty thousand dollars ($50,000), shall : 
pay one hundred twenty-five dollars ($125). 

Those having capital stock of over fifty thousand dollars ($50,000) 
and up to and including seventy-five thousand dollars ($75,000) shall pay 
one hundred fifty dollars ($150). 

Those having capital stock of over seventy-five thousand dollars 
($75,000) and up to and including one hundred thousand dollars ($100 000), 
shall pay two hundred dollars ($200). 

Those having capital stock of over one hundred thousand dollars 
($100,000) and up to and including three hundred thousand dollars 
($300,000), shall pay three hundred dollars ($300). 

Those having capital stock over three hundred thousand dollars | 
($300,000), shall pay three hundred fifty dollars ($350). 

Building and loan associations. For the credit of said fund, each | 
building and loan association under the supervision of the superintendent 
of banks, shall pay to the state treasurer, on or before the first day of 
July of each year, a fee based upon the total assets of such association 
as shown by its last annual statement and upon the following rates: 

All building and loan associations having total assets in the amount 
of fifty thousand dollars ($50,000), or less, shall pay a fee in the amount 
of thirty-five dollars ($35). 

Those having total assets in the amount of fifty thousand dollars 
($50,000) and less than two hundred thousand dollars ($200,000), shall 
pay a fee of seventy-five dollars ($75). 

Those having total assets in the amount of two hundred thousand 
dollars ($200,000) and less than five hundred thousand dollars ($500, 000), | 
shall pay a fee of one hundred dollars ($100). | 

Those having total assets in the amount of five ancean thousand 
dollars ($500,000) and less than one million dollars ($1,000,000), shall | 
pay a fee of one hundred fifty dollars ($150). 

Those having total assets in the amount of one million dollars 
($1,000,000) and less than one millioin five hundred thousand dollars 
($1,500,000), shall pay a fee of two hundred dollars ($200). 

Those having total assets in the amount of one million five hundred 
thousand dollars ($1,500,000) and less than two million dollars ($2,000,000), 
shall pay a fee of two hundred fifty dollars ($250). | 

Those having total assets in the amount of two million dollars 
($2,000,000) and less than three million dollars ($3,000,000), shall pay a - 
fee of three hundred dollars ($300). : 

Those having total assets in the amount of three million dollars 
($3,000,000) and less than four million dollars ($4,000,000), shall pay a 
fee of four hundred dollars ($400), 

- Those having total assets in the amount of four million dollars 
($4,000,000) and less than five million dollars ($5,000,000), shall pay 
a fee of five hundred dollars ($500). 

Those having total assets in the amount of five million dollars 
($5,000,000) and less than six million dollars ($6,000,000), shall pay a 
fee of seven hundred dollars ($700). 
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:. Those having total assets in the amount of six million dollars 
+ ($6,000,000) or more, shall pay a fee of eight hundred dollars ($800). 
Provided further, that all building and loan associations incorporated 
sunder the laws of other states, and doing business in the state of Montana 
-under the supervision of the superintendent of banks, in addition to the 

regular fee as above set forth, shall pay to the examiners making such 
examination, their necessary traveling expenses including transportation 
-and subsistence. 

Special examinations may be made of any county, city, town, school 
‘district, irrigation district, high school, bank, building and loan associa- 
tion or any other office, board or commission, whether temporary or per- 
manent, however created, and for whatever purpose, having the control 
management, collection or disbursement of any public money of any char- 
acter or description, when in the judgment of the state examiner it shall 
be deemed necessary, and such special examinations shall be charged for 

at the rate of fifteen dollars ($15) per day for each examiner employed 
for the time actually consumed, together with necessary transportation. 
All fees or charges so collected by the superintendent of banks and paid 
to the state treasurer, shall be credited to the state examiner’s depart- 
‘mental appropriation for the current year by the state auditor. 

In any case where the current examination shall not have been made 
prior to the first day of July of any year, the above fees must be 
paid as herein specified, provided, however, that all examinations shall 
cover the entire period from the date of the last examination. 


En. Sec. 73, Ch. 89, L. 1927. 


6014.74. Acceptance and issuance drafts and letters of credit. Every 

bank organized and existing under the laws of Montana, shall have power 
‘and authority to accept for payment at a future date, drafts drawn upon 
it, by its customers, and to issue letters of credit, authorizing holders 
thereof to draw drafts upon it, if its correspondents at sight or on time 
not exceeding one (1) year, provided that the total amount of drafts so 
accepted or letters of credit so issued for any one person, firm or corpora- 
tion, shall not at any one time exceed twenty per cent (20%) of the 
capital and surplus of the accepting or issuing bank. 


En. Sec. 74, Ch. 89, L. 1927. chase price of. which it is issued as af- 
: fecting liability of bank on letter of 
Making commercial paper, note, 1 credit, note, 39 A. L. R. 755, 


A. L. R. 693. Duty and liability of bank under 
What constitutes a letter of credit, agreement to remit money or establish 
note, 30 A. L. R. 1310. credit, note, 45 A. L. R. 1052, 


Quality or condition of goods for pur- 


6014.75. Change from state to national bank. Any bank may be- 
¢ome a corporation for the purpose of carrying on the business of banking 
within this state, pursuant to the provisions of the act of congress ‘‘to 
provide a national currency secured by a pledge of United States bonds, 
and to provide for the circulation and redemption thereof,’’ approved 
June 3, 1864, and of title 52 of the Revised Statutes of the United States, 
whenever stockholders owning two-thirds (24) of the stock of such bank 
‘shall have voted to become such corporation, or have executed a 
written consent authorizing its directors to make the certificate required 
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therefor by the laws of the United States, or whenever a majority of the 
directors of such bank, having been authorized in their discretion to make 
the change, shall, by a vote of such majority, decide to become such 
corporation; and the cashier of such bank shall publish notice thereof 
for thirty (30) days in such newspaper as the directors may select, and 


send a like printed notice by mail or otherwise to all nonvoting or dis- | 
senting stockholders, and notify the state bank examiner of this state — 


that such bank has decided to become a corporation under the laws of 
the United States. 


En. Sec. 75, Ch. 89, L. 1927. Power of national bank to deal with 
property taken to secure debt, note, 10 


Liability of state bank becoming a A. L. R. 1045. 


national bank, or vice versa, for debts Power of national bank to enter into 

of predecessor, note, 15 A. L. R. 1133. partnership in other business, note, 37 
Liability for debts of predecessor of <A. L. R. 1109. 

state bank, becoming a national bank, For text treatment of this subject see 

or vice versa, note, 39 A. L. R. 145, vol. 4 Cal. Jur. 125. 


6014.76. Surrender of charter by state bank. Any such bank, which 
will become a corporation for carrying on the business of banking under 


the laws of the United States, shall cease to be a corporation under the | 


laws of this state, except that for the term of three (3) years thereafter 
its corporate existence shall be deemed to continue for the purposes of 
prosecuting and defending suits by and against it, and of enabling it to 
close its concerns, and to dispose of and convey its property. The mem- 
bers of the board of directors last in office, when such corporation shall 
have become a corporation under the laws of the United States, shall 
continue to be the board of directors of the corporation, with power to 
take all necessary measures to carry out and perfect such organization, 
by signing the articles of association and the organization certificate, 
and adopting such regulations as may be just and proper and not incon- 
sistent with the acts of congress in relation thereto. Such change from a 
state to a national bank corporation shall not release any such bank from 
its obligations to pay and discharge all the liabilities created by law or 
incurred by it before becoming a national bank corporation, or any tax 
imposed by the laws of this state up to the date of its becoming such 
national bank corporation, in proportion to the time which has elapsed 
since the next preceding payment thereof. 
En. Sec. 76, Ch. 89, L. 1927. 


6014.77. Reduction of capital stock. The directors of such new cor- 


poration may reduce the capital stock of the bank to its par value by | 


dividing the surplus among its stockholders, or may retain such portion 
of such surplus as they may deem necessary; and in case of an inerease 
of the capital stock under the provisions of the acts of congress, may 


charge the shares of such increased capital stock with a like amount, to 


place the whole of such capital stock on an equality; and may award 
such new stock, or such proportion or fractional parts thereof, to such 
persons as they shall determine are entitled thereto, and as are provided 


in their articles of association and in the acts of congress; but new | 


directors may be chosen at such time and in the manner provided in 
the articles of association and the acts of congress. 
En. Sec. 77, Ch. 89, L. 1927. 
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6014.78. Certificate of change to national bank. When any such 
Bank has decided to become a corporation under the laws of the United 
States, the directors shall immediately thereafter execute and transmit to 
the comptroller of the currency the proper certificate and other instru- 
ments for its conversion into a national bank corporation under the laws 
of the United States. When any such bank shall have become authorized 
to commence the business of banking under the laws of the United States, 
all the property of such bank shall immediately, by act of law, and without 
any conveyance or transfer, be vested in and become the property of the 
national bank corporation, into which such bank shall have been con- 
verted. 


En. Sec. 78, Ch. 89, L. 1927. 


6014.79. Reorganization of national banks as state bank. Any na- 
tional bank authorized to dissolve, and which shall have taken the neces- 
sary steps to effect dissolution, may reorganize as a state bank upon the 
consent in writing of the owners of two-thirds of the capital stock of such 
bank, and with the approval of the state superintendent of banks. The 
stockholders shall make, execute, and acknowledge articles of incorpora- 
tion as required by the laws of the state of Montana, and shall set forth 
therein the said written consent of such stockholders. Upon the filing of 
said articles as provided by law, and upon the approval of the superin- 
- tendent of banks, such bank shall be deemed to be recognized under 
this act, and thereupon all assets, real and personal, of such dissolved 
national bank shall be vested in and become the property of such reorgan- 
ized state bank, subject to all liabilities of such national bank not liqui- 
dated before such reorganization. 

En. Sec. 79, Ch. 89, L. 1927. 


6014.80. Liability of bank paying forged check. No bank shall be 
liable to a depositor for the payment by it of a forged or raised check 
unless, within thirty days after the receipt by the depositor of the voucher 
of such payment, such depositor shall notify the bank that the check so 
paid is forged or raised. 


En. Sec. 80, Ch. 89, L. 1927. 


Duty of depositor to report loss or 
theft of unsigned check, note, 26A.L. RB. 
613. 

Bank’s right to recover amount paid 
on check so drawn as to be easily alter- 
able as to amount, note, 22 A. L. R. 
1140. 

Liability of party to commercial paper 
80 drawn as to be easily alterable as to 
amount, notes, 22 A. L. BR. 1139; 36 
A. lL. R. 327. 

Owner’s rights against bank who cashes 
check on forged or unauthorized in- 


6014.81. Presentation checks—Time for. 


dorsement and procures its payment by 
drawee, note, 31 A. L. R. 1068 

Previous holder of check paid by bank 
as entitled to take advantage of de- 
positor’s failure to examine vouchers in 
order to discover forgeries, note, 17 
Ave OST. 1950. 

Right of drawee of forged check or 
draft to recover amount paid thereon, 
note, 12 A, L. R. 1089. 

Right of drawee bank to charge back 
credit given on a forged check, note, 5 
Aa. Dn, 36.) L566. 

For text treatment of this subject see 
vol. 4 Cal. Jur. 215, 


Where a check or other 


instrument payable on demand at any bank or trust company doing 
business in this state is presented for payment more than six months 
after its date, such bank or trust company may, unless expressly instructed 


Mont. Code Supp.—47 ton 
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by the drawer or maker to pay the same, refuse payment thereof and 
no liability shall thereby be incurred to the drawer or maker for dishonor- 
ing the instrument by nonpayment. 


En. Sec. 81, Ch. 89, L. 1927. is payable, during delay in presenting it, 
note, 2, A. L. BR. 1381. 
Whottmtst sbearndonaviot ifande wieoth Delay in presenting accepted check for 


. : ‘ payment as affecting liability of drawee 
failure of bank, at which bill or note bank, note, 42 A. L. R. 1138. 


6014.82. Unincorporated banks—Designation of name. It shall be. 
unlawful for any person or persons in anywise to conduct a commercial 
banking business, or a banking business of discount and deposit, within 
the state of Montana, in the capacity of an individual or of a copartner- 
ship or of an unincorporated association, unless the name under which 
such bank is known and conducted shall contain the name of such indi- 
vidual, or the name of at least one actual and responsible member of such 
copartnership or association, in addition to which name there shall be 
no other designation than the words ‘‘bank of,’’ ‘‘banking house of,’ 
‘‘panker,’’ or ‘‘bankers.’’ Nothing in this section shall apply to any 
person, firm or association now conducting a private banking business 
in this state, which bank is now authorized by the state banking depart- 
ment to do a banking business. 


En. Sec. 82, Ch. 89, L. 1927. q 


6014.83. Financial condition required of unincorporated bank. Every 
such individual, copartnership, or association intending to conduct such 
bank or banking business within the state of Montana, shall, before the 
receipt of any money whatsoever on deposit, actually own and possess,’ 
within the state of Montana, approved property or assets not exempt from 
execution of the minimum value of not less than twenty thousand dollars 
($20,000) in cities and towns having a population of over two thousand 
(2,000) and not less than five thousand (5,000), the sum of thirty thou- 
sand dollars ($30,000); in cities having a population of five thousand 
(5,000) and not less than ten thousand (10,000), the sum of fifty thou- 
sand dollars ($50,000); in cities having ten thousand (10,000), popula- 
tion and less than twenty-five thousand (25,000) the sum of seventy- 
five thousand dollars ($75,000); in all cities having a population of 
twenty-five thousand (25,000) or over, the sum of one hundred thousand: 
dollars ($100,000); which financial condition must appear and be carried 
on the books of any such bank or banks. Such requirement shall extend 
and be applicable separately to each and every private bank conducted 
by any person, copartnership, or association, and no asset or assets shall 
appear on the books of more than one bank. 


En. Sec. 83, Ch. 89, L. 1927. 


6014.84. Private banks subject to inspection by state examiner. Every 
private bank, corporation, or association conducting a banking business 
within the state of Montana, operating under the foregoing provisions, 
shall be subject to examination and visitations of the state examiner once 
each year, and oftener when deemed necessary by said examiner, who 
shall have full power and authority to investigate and examine all books, 


738 


Ch. 13] Banks anp Trust ComMPANtEs, (6014.85, 6014.86 


papers and effects of any such bank or banking house for the purpose of 

ascertaining the financial condition of any such bank or banks, and shall 
have the power in aid thereof to administer oaths to any person or persons, 
or the agent or employees of any person or persons conducting such bank 
or banking business. 


En. Sec. 84, Ch. 89, L. 1927. 


6014.85. Information obtained by state examiner to be deemed con- 

| fidential—Penalty for the violation thereof. Any knowledge or infor- 
mation gained or discovered by the state superintendent of banks, in 
pursuance of his powers or duties as herein prescribed, shall be deemed 
confidential information of the state examiner’s office only, and such 
information shall not, except as herein provided, be imparted to any 
person or persons who are not officially associated in and with the office 
of the state examiner, and such information shall be used by the state 
examiner only in the furtherance of his official duties, except that it shall 
be lawful for the department to exchange information with the federal 
banking department and departments of other states and to furnish 
‘information to prosecuting officials who require the same for use in pur- 
suit of official duties. Any state examiner or deputy, assistant, or clerk 
in his employ, who violates any of the provisions of this section, or wil- 
fully makes a false official report as to the condition of any bank, shall 
_be removed from office, and shall also be deemed guilty of a felony, and 
upon conviction thereof shall be punished by a fine of not exceeding one 
‘thousand dollars ($1,000), or by imprisonment in the state penitentiary 
for not exceeding five (5) years, or by both such fine and imprisonment. 


En. Sec. 85, Ch. 89, L. 1927. 


6014.86. Report of private bank. The cashier of any bank doing 
| business under the provisions of this act, when so directed by the state 
‘superintendent of banks, shall make a report to the said superintendent 

of banks at his call; which report shall not be made less than three (3) 
times during each year, and which said report shall not be made less than 
two (2) calendar months apart, which said reports shall be made in a 
form prescribed by the superintendent of banks, verified by the oath or 
‘affirmation of said cashier, which said statements or reports must contain 
-a full abstract of the a ae accounts of the bank, and exhibit under 
appropriate head the resources and _ liabilities thereof, so as to plainly 
‘show all of the resources and liabilities of said Bante and the amount 
at any time thereof, which said statements shall be transmitted to the 
superintendent within five (5) days after the receipt of the request or 
requisition therefor. Said report, in such condensed form as may be 
required by said superintendent, must be published once in a newspaper 
‘of general circulation in the place where said bank is located, or if there 
‘be no newspaper of general circulation published in said Bieta! then in 
‘the nearest newspaper available, which publication must be at the expense 
/of the bank making said report, and such proof of publication of the said 
‘report shall be furnished as may be required by the said superintendent. 
‘The superintendent of banks shall also have power to call for special 
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reports from any particular bank whenever in his Judgment the same are 
necessary under the provisions of this act. a 
En. Sec. 86, Ch. 89, L. 1927. 


6014.87. Receiving deposits by insolvent bank—Making false entries, 
Any person, or the members of any copartnership or banking association, 
wilfully or knowingly receiving deposits, money, or commercial papers, 
circulating as money, when such person or copartnership or banking 
association is insolvent or who subscribes or makes any false statement, 


or entries in the books of any such bank, or who knowingly subscribes | 


or exhibits any false papers, with the intention of deceiving any person 


authorizing [authorized] to examine the condition of any bank provided | 


for in this act, or who wilfully subscribes or makes false reports to the 
superintendent of banks, shall be guilty of a felony, and shall be punish- 
able by imprisonment in the state prison for a term not exceeding (5) 
years. 


En. Sec. 87, Ch. 89, L. 1927. Constitutionality of statute making 
failure of bank prima facie evidence of 

May offense of obtaining money by knowledge of insolvency at time of re- 
false pretenses be predicated on false ceipt of deposits, note, 51 A. L. R. 1154. 
statements by bank officers concerning For text treatment of this subject see 
the solvency of the bank, to obtain a vol. 4 Cal. Jur. 205. 
deposit, note, 24 A. L. R. 402. 


6014.88. Eank insolvent when. A bank is insolvent within the 
meaning of this act when all of its capital, surplus and undivided profits 
are absorbed in losses and the remaining assets are not sufficient to pay 
and discharge its contracts, debts, and engagements. 


En. Sec. 88, Ch. 89, L. 1927. tion for fraud, notes, 41 A. L. R. 674; 
46 A. L. BR. 484. 
Insolvency of corporation as barring For text treatment of this subject see 


stockholder’s right to rescind subscrip- vol. 4 Cal. Jur, 285. 


6014.89. Liability on items forwarded. Any bank operating in the 
state of Montana, and receiving for collection or deposit any check, note, 
draft, or negotiable instrument, may send such check, note, draft or nego- 
tiable instrument for collection direct to the bank on which it was drawn 
or at which it is payable, and it or its agent may accept a bank draft in 
payment of or in remittance for such check, note, draft, or negotiable 
instrument, and neither the forwarding bank nor its agent using due 
diligence shall be held liable for any loss resulting from the acceptance 
of bank draft in lieu of eash, nor for the failure of the drawee bank to 
remit for such item, nor for the nonpayment of any bank draft accepted 
in payment or as a remittance from the drawee bank. The obligation 
of the maker upon any such check, note, draft or negotiable instrument 
so handled for collection shall not be discharged by the charging of such 
item to him on the books of the drawee bank or by the surrender of any 
such item to him by the drawee bank, or unless or until such remittance 
draft be paid. 


En. Sec. 89, Ch. 89, L. 1927. instrument indorsed by him for collee- 
tion, note, 30 A. L. R. 341. 
Title to commercial paper deposited for Check on bank as payment of debt 


collection, note, 11 A. L. R. 1046. held by bank for collection, note, 18 
Presumption and burden of proof as A. L. R. 537. i 
to title of one in possession of negotiable Bank’s duty as to notices of protest 
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r dishonor received from correspondent, 
note, 4 A. L. R. 534. 
- Bank’s duty as to return of bill or 
note taken for collection if not paid, 
note, 6 A. L. R. 618. 

Right of bank to retain from true 
owner commercial paper sent for col- 
lection, and its proceeds, for payment 
of antecedent debt of sender, note, 12 
A. L. BR. 1055. 

Right of bank which receives for col- 
lection draft with bill of lading attached, 
to deliver bill of lading conditionally to 
consignee to enable him to inspect the 
goods, note, 18 A. L. R. 732. 

Right of bank to repudiate payment 
to foreign correspondent, note, 23 A. L. R. 
1232. 

Rights of bona fide taker from bank, 
as against one who deposits paper for 
eollection without any indication on the 
paper of that purpose, note, 49 A. L. R. 
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for negligence in making collection, note, 
4 A. L. R. 521, 

Liability of collecting bank for loss of 
funds through attachment, note, 36 
A. L. R. 742. 

Misnomer or abbreviation of name of 
intended payee as affecting liability, note, 
29 A. L. R. 368. 

Damages for accepting depreciated or 
illegal currency or other paper, note, 19 
A. L. BR. 588, 589. 

Damages for bank’s failure to notify 
owner of paper held for collection of 
nonacceptance or nonpayment, note, 19 
AY. GR. 576. 

Damages for bank’s breach of duty in 
respect to presentment of paper held for 
collection, note, 19 A, L. R. 564. 

Trust in proceeds of collections made 
by charging debtor’s account in collecting 
bank, notes, 24 A. L. R. 1152; 42 
A. L. R. 754. 


— 1873. 


For text treatment of this subject see 
| Liability of bank to obligor of paper 


vol. 4 Cal. Jur. 256. 
' 6014.90. Same—What constitutes due diligence. When a check, 

draft, note or negotiable instrument is deposited in a bank for credit or 
for collection, it shall be considered due diligence on the part of the bank 
- of deposit, in the collection of any such item (check, draft, note or nego- 
| tiable instrument so deposited), to forward en route the same not later 
| than the following banking business day. 


En. Sec. 90, Ch. 89, L. 1927. 


6014.91. Superintendent to make rules and regulations. The super- 
intendent of banks shall have the power to adopt and promulgate uniform 
tules and regulations to govern the examination and reports of banks 

_and prescribe the form in which such banks shall report their assets, lia- 
' bilities and reserves. 


t 


‘ En. Sec. 91, Ch. 89, L. 1927. 


6014.92. Special examination defined. Any examination made by 

_ the superintendent of banks otherwise than in the ordinary routine of the 

department, and because in his opinion the condition of the bank re- 

' quires such examination, and every examination made at the request of 

the board of directors or stockholders of any bank shall be deemed a 
special examination. 


En. Sec. 92, Ch. 89, L. 1927. 


» 6014.93. Examination at request of directors. When requested in 
‘writing, upon the authority of a majority of the board of directors of 


any bank to make an examination of such bank, the superintendent of 
_ banks shall do so. 


' En. Sec. 93, Ch. 89, L. 1927. 


6014.94. Consolidation of banks. Any two (2) or more banks may 
) with the approval of the superintendent of banks, consolidate into one (1) 
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bank under the charter of either existing bank, on such terms and con- 
ditions as may be lawfully agreed upon by a majority of the board of 
directors of each bank proposing to consolidate, and be ratified and con- 
firmed by the vote of the shareholders of each such bank owning at least 
two-thirds of its capital stock outstanding, at a meeting to be held on - 
the call of the directors, after sending notice to each shareholder of record 
by registered mail at least ten (10) days prior to said meeting; provided, — 
that the stockholders may unanimously waive such notice and may con- 
sent to such meeting and consolidation in writing. Provided also, that the 
capital stock of such consolidated bank shall not be less than that required 
under existing law for the organization of a bank of the class of largest 
consolidating bank. 

The assets and liabilities of the consolidated bank shall be reported 
by the surviving bank. All the rights, franchises, and interests of said 
bank so consolidated in and to every species of property, real, personal 
and mixed and choses in action thereto belonging, shall be deemed to be 
transferred to and vested in such bank into which it is consolidated with- 
out other instrument of transfer, and the said consolidated bank shall 
hold and enjoy the same and all rights of property, franchises, and in- 
terests in the same manner and to the same extent as was held and 
enjoyed by the bank so consolidated therewith, provided, however, that 
merging bank shall transfer to the surviving bank all of its real property — 
by good and sufficient deed of conveyance and for that and other purposes 
shall remain a body corporate for a period of at least three (3) years — 
after merger and shall not then dissolve without the approval of the 
superintendent of banks. 


En, Sec. 94, Ch. 89, L. 1927. For text treatment of this subject see 
vol. 4 Cal. Jur. 121. 


Consolidation or merger of bank as 
affecting liability on stock subscription, 
note, 45 A. L. R. 1031. 


6014.95. Taxes on banks which have ceased to do business as banks, | 
Whenever any bank ceases to do business as a bank no taxes shall be 
levied or collected in accordance with the laws governing the assessment | 
of banks, but its property shall be assessed in accordance with the laws 
governing the assessment of similar property of private corporations. 


En. Sec. 95, Ch. 89, L. 1927. 


6014.96. Attachments prohibited. No property owned by any bank, 
organized under the laws of the state of Montana, shall be subject to 
attachment. 

En. Sec. 96, Ch. 89, L. 1927. 


6014.97. Conversion surplus and undivided profits to capital. A 
bank having a surplus and undivided profits equal to or in excess of fifty 
per centum (50%) of its capital stock, may increase its capital stock by | 
the issuance of new stock for a part of said surplus and undivided profits. | 
Said increase may be made by the vote of two-thirds (24) of the stock in 
person or by proxy, either at a regular annual stockholders’ meeting or 
at a meeting called for said purpose in accordance with the by-laws of 
the corporation. All increases of capital stock made under this section | 
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‘must be accomplished in such a manner as to conform to the requirements 
‘of this act as to surplus of banks when first incorporated. New capital 
stock when issued by a bank against its surplus and undivided profits 
‘may be issued without the payment of cash therefor, but the same shall 
be charged upon the books of the bank and in the statements thereof 
‘against surplus and undivided profits in such a manner that the combined 
capital, surplus and undivided profits shall not be reduced by the issuance 
of said new stock. Whenever a bank shall have voted to issue any stock 
as contemplated in this section, it shall certify such action to the superin- 
- tendent of banks, who shall within thirty (30) days, approve or reject the 
plan. His action shall be final and written notice thereof shall be given 
to the bank. If the superintendent of banks approves of the issuance 
‘of said new stock and so notifies the bank, it shall thereupon file certificate 
‘thereof with the county clerk and recorder of the county wherein the 
bank is located and with the secretary of state of the state of Montana. 
Upon said filing with the secretary of state, the increase shall become 
_ effective. 


En. Sec. 97, Ch. 89, L. 1927. 


6014.98. Superintendent to examine trusts. It shall be the duty of the 
state superintendent of banks as a part of the examination of trust com- 
panies and banks to check all trusts, trust funds and trust and estate ac- 
counts held in the possession and control of the bank or trust company. 


_, En. Sec. 98, Ch. 89, L. 1927. 


6014.99. Extent assets may be pledged. No bank, banker or bank 
officer shall, except as otherwise authorized by law, pledge or hypothecate 
as collateral security for money borrowed, its assets in a ratio exceeding 
‘one and one-half times the amount borrowed (except as otherwise author- 
ized by the superintendent). 


En. Sec. 99, Ch. 89, L. 1927. 


6014.100. Superintendent make rules. The superintendent of banks 
shall have the authority to make and promulgate reasonable rules and 
orders in the matter of bookkeeping and accounting by state banks, in- 
eluding the keeping of reasonable credit information or information in 
connection with assets, and for information in connection with charged 
off items. 

En. Sec. 100, Ch. 89, L. 1927. 


6014.101. Branch bank prohibited. No bank shall maintain any 
branch bank, receive deposits or pay check, except over the counter of 
and in its own banking house. Provided, that nothing in this section shall 
prohibit ordinary clearing house transactions between banks. 

En. Sec. 101, Ch. 89, L. 1927. Effect of maintenance of branch banks 


: on rights of creditors, on insolvency of 
Power to establish branch banks, note, ranch or parent bank, note, 50 A. L. R. 


50 A. L. R. 1342. ; 1353. 
aed he catians cy a eenen tel Authority of officers of branch bank, 
n¢ 4: age 4 
Effect. of "illegal establishment of AO 
Meanch banks, note, 50 A. L, RB. 1359. Duty of other branches or parent bank 
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to pay checks on branch bank, note, 50 Overdraft in one branch bank ag 
UNE Cie Bai justifying refusal to honor checks drawn 

Notice to branch bank as notice to on another, note, 50 A. L. R. 1359, 
principal, or vice versa, note, 50 A. L. R. For text treatment of this subject see 
1358. vol. 4 Cal. Jur. 128. 


6014.102. Past due and doubtful paper. Every bank carrying any 
bad debt, or a debt of doubtful value, as an asset, shall upon the request or 
demand of the superintendent of banks collect the same, or put it in good 
bankable condition, or charge it out of its books. 


En. Sec. 102, Ch. 89, L. 1927. 


6014.103. Reserve—Reports on. It shall be the duty of any bank 
whose reserve shall drop below the legal requirements to report the matter 
to the superintendent of banks immediately and as often thereafter as 
the superintendent shall ask for said report. 


En. Sec. 103, Ch. 89, L. 1927. 


6014.104. Payment to foreign administrator. Any bank doing busi- 


ness in this state may pay any money remaining to the credit of a de- 
ceased depositor or deliver any personal property in its possession belong- 
ing to such deceased depositor to an administrator or executor of such 
depositor duly appointed and qualified in another state, provided no 
demand therefor shall have been previously made by an administrator or 
executor appointed in any county of this state, and such payment shall 
discharge the bank making the same from its liability on account of such 
deposit. 
En. Sec. 104, Ch. 89, L. 1927. 


6014.105. Bonding of employees. It shall be the duty of the board 
of directors of every bank to require that all officers and employees of 


banks whose duties include the handling of money, notes, bonds, credits — 


and cash items and whose duties include bookkeeping and the making of 
entries in relation to the business of the bank, be bonded. The board of 
directors shall by order duly entered on the minute-books of the board 
designate the officers and employees to be bonded and the amounts of 


bonds to be given. Such action as ta personnel and amount and surety — 


to be subject to approval of superintendent. Said bonds to guarantee the 
bank against loss on account of the dishonesty or malfeasance in office of 


its employees. Bonds to be approved by the president of the bank and | 
his action to be reported to the board of directors. Bonds to be kept — 


in custody of some officer other than the individual liable on the bond | 


and for whom the same is given. 
En. Sec. 105, Ch. 89, L. 1927. 


6014.106. Corporate existence—Cease when. The charters and the 
corporate existence of banks shall cease automatically and become non- 
existent upon the completion of liquidation of the affairs of said bank 
whether accomplished voluntarily or through legal process. For the pur- 
poses of this section a bank’s affairs shall be considered liquidated and 
completed when all of its property of every kind has been sold or applied 
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toward the payment of its obligations, and the corporation is left without 
property in existence or in reasonable expectancy. 


En. Sec, 106, Ch. 89, L. 1927. 


6014.107. Bank advertising before issuance of charter. It shall be 
‘unlawful for any individual, firm or corporation to advertise, publish or 
otherwise promulgate that it is engaged in the banking business without first 
having obtained authority from the department of banking, as herein pro- 
vided. Any such individual, or member of such firm, or officer of any 
such corporation so offending, shall be deemed guilty of a misdemeanor, 
and upon conviction thereof, shall be punished as provided by the laws 
of this state. 


En. Sec. 107, Ch. 89, L. 1927. 


6014108. Right of examination by stockholder. No stockholder of 
any bank incorporated under the laws of this state who is not a director 
shall have the right to inspect the books and records of such bank show- 
‘ing its transactions with any of its customers, but any such stockholder 
shall have the right to inspect during business hours the general statement 

_ book showing the general assets and liabilities of such bank. 

En. Sec. 108, Ch. 89, L. 1927. 

ae of books and records by stockholder, notes, 22 A. L. R. 80; 43 A. L. R. 


_ 6014.109. Removal of directors, officers or employees. Any director, 
officer, or employee of any bank found by the superintendent, after exami- 
nation, to be negligent, dishonest, reckless or incompetent, shall. be re- 
moved from office by the board of directors of such bank on the written 
order of the superintendent, and if the directors neglect or refuse to re- 
move such director, officer or employee, in event any losses accrue to such 
bank thereafter by reason of the negligence, dishonesty, recklessness or in- 
competency of such director, officer or employee such written order of the 
superintendent shall be deemed to be conclusive evidence of the negli- 
gence of the directors failing to act upon the same as herein provided 
in any action brought against them, or any of them by a depositor or 
ereditor for recovery of such losses. 


En. Sec. 109, Ch. 89, L. 1927. 


6014.110. Borrowing money—Limitations. No bank shall borrow 
money, except to meet its seasonal requirements or unexpected with- 
drawals. Provided, that at no time shall the bills payable and rediscounts 
of any bank be permitted to exceed in the aggregate an amount equal to 

_ the capital and surplus of such bank, except with the written consent of 

_ the superintendent, first had and obtained. Whenever it shall appear to 

the superintendent that a bank is borrowing money in excess of the above 

limitation, or for the purposes other than as specified above, he may re- 
quire it to reduce such borrowing within a time to be fixed by him. 


En. Sec, 110, Ch. 89, L. 1927. 
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6014111. No C. D. to issue for borrowed money. No bank shall issue 
its certificate of deposit for the purpose of borrowing money or make 
partial payments upon any certificate of deposit. 


En. Sec. 111, Ch. 89, L. 1927. deposit by officer by acceptance and 


Ratification by corporation of unau- 1479. 
thorized issue or receipt of certificate of 


6014112. Giving security for deposit prohibited. It shall be unlaw- 


retention of benefits, note, 7 A. L. RB, 


ful for any bank to pledge, mortgage or hypothecate to any depositor 
any of its real or personal property as security for any deposit and any 


pledge, mortgage or hypothecation made in violation thereof shall be un- 


enforceable; provided, however, that this provision shall not apply to any — 


deposits of moneys of the United States and public funds deposited in 


accordance with the provisions of any depository act of this state, or the 


United States. 
En. Sec. 112, Ch. 89, L. 1927. 
Power of bank to pledge assets to secure general depositors, note, 51 A. L. R. 313. 


6014.113. Penalty for unlawful hypothecation of assets. Any officer 


or employee of any bank doing business in this state, who, except in the 


manner authorized by law or the contract of the parties, hypothecates, 
pledges, or in any way alienates any notes, stocks, bonds, mortgages, 
securities or any other property coming into his hands or into the posses- 
sion of said bank as collateral, for safekeeping or in any other manner, 
and to which the bank has not acquired full title, shall be guilty of em- 
bezzlement, and upon conviction thereof shall be punished as for other 
felonies. 


En, Sec. 113, Ch. 89, L. 1927. 


6014.114. Concealment of loans and discounts. Any officer or em- 
ployee of any bank who intentionally conceals from the directors of such 


corporation or committee thereof where the directors have delegated au- | 


thority to a committée to pass on loans and discounts, any discount or loan 


made by and in behalf of the corporation or from its assets between the 


regular meetings of its board of directors or committee, the purchase of 


any security, the sale of any of its securities, or any guarantee, repurchase — 


agreement or any other agreement whereby the corporation is obligated, 
during the same period, is guilty of a misdemeanor, and on conviction, 
must be imprisoned in the county jail for not more than twelve (12) 
months for each offense, and may also be fined not more than five hundred 
dollars ($500), at the discretion of the court. 


En. Sec. 114, Ch. 89, L. 1927. 


6014115. Transaction on holidays. Nothing in any law of this state 


shall in any manner whatsoever affect the validity of, or render void or 


voidable, the payment certification or acceptance of a check or other | 


negotiable instrument, or any other transaction by a bank in this state, 


because done or performed during any time other than regular banking — 


hours or on a legal holiday; provided, that nothing shall be construed 


herein to compel any bank in this state, which by law or custom is en-_ 
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titled to close at twelve noon on any Saturday, or for the whole or part’ 
of any legal holiday, to keep open for transaction of business, or to per- 
form any of the acts or transactions aforesaid on any Saturday after such 
hour or on any legal holiday except at its option. 


En. Sec, 115, Ch. 89, L. 1927. 


6014.116. Time limit on stop-payment. No revocation, countermand, 
or stop-payment order relating to the payment of any cheek or draft 
against an account of a depositor in any bank doing business in this state 

shall remain in effect for more than ninety (90) days after the service 
thereof on the bank, unless the same be renewed, which renewals shall be 
“in writing and which renewals shall be in effect for not more than ninety 
(90) days from date of service thereof on the bank, but such me big: may 
be made from time to time. 

All notices affecting checks upon which revocation, countermand, or 
_stop-payment order have been made at the time of the taking effect of 

this act shall not be deemed to continue for a period of more than ninety 
(90) days thereafter. 
En. Sec. 116, Ch. 89, L. 1927. of bank which fails to comply with order 
stopping payment of check, note, 9 
Right of drawer to stop payment of A. L. R. 1069. 
eertified check, note, 35 A. L. R. 942. Bank’s right to recover back eee 
'Drawer’s liability when payment of es on stopped check, note, 39 A. L. 


‘eheck is stopped, note, 14 A. L. R. 562. 123 
Stipulation or notice as to liability 


6014117. Embezzlement. Any banker, officer, director or employee 
/of any bank who embezzles or abstracts or misapplies any of the moneys, 
‘funds, credits, or property of the bank when owned by it or held in trust; 
or who issues or puts forth any certificate of deposit, draws any order or 
bill of exchange, makes any acceptance, assigns any note, bond, draft, bill 
/ of exchange, mortgage, judgment or decree, with intent, in any case to 
injure or defraud the bank or any person or corporation, or to deceive 
any officer of the bank, or any other person, or anyone appointed to 
examine the affairs of such bank, or any person, who with like intent, 
aids or abets any officer, clerk or employee in the violation of this section, 
‘shall be guilty of a felony and upon conviction thereof, shall be imprisoned 
t in the state penitentiary for a period of not exceeding twenty (20) years. 
En. Sec. 117, Ch. 89, L. 1927. 


6014.118. False statement to obtain loan. Whoever shall make any 

) statement, knowing it to be false, for the purpose of obtaining for himself 

or for any other person, firm, corporation, or association a loan of money 

from any bank, or for the purpose of gaining an extension of time of 

payment of any debt due such bank, shall be punished by a fine of not 

/more than one thousand dollars ($1,000) or by imprisonment in the county 
jail for not more than one year, or both. 

En. Sec. 118, Ch. 89, L. 1927. 


6014.120. Persons previously convicted under banking laws. It shall 

be unlawful for anyone having been convicted of the violations of the 

\ Peaking laws of any state or nation, to accept employment in a bank in 
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this state, without first stating said facts to the directors of said bank. 
No such person shall be employed in any bank without the approval of 
the superintendent of banks, granted in writing after a full considera 
of the facts. | 


En. Sec. 120, Ch. 89, L. 1925. 


6014.121. Liquidation of banks—Grounds for closing bank. When- 
ever it shall appear to the superintendent of banks that: | 

(1) Any bank has wilfully violated its charter or any law of this 
state; or, 

(2) Bhs wilfully violated any general rule or regulation of a 
superintendent, made in accordance with law; or 

(3) That the capital of any bank is sree or for any reason 
is below the amount required by law and has not been made good after 
notice, as provided by law, or without such notice, in event a majority 
of the board of directors of such bank notify the superintendent in writ- 
ing that the same cannot be made good; or, 

(4) That such bank cannot meet or has failed to meet its liabilities 
or any of the same, as they become due in the regular course of business; 
or, 

(5) That its reserve has fallen below the amount required by law and 
it has failed to make good such reserve within thirty (30) days after 
being requested to do so by the superintendent, or, without such notice, 
if a majority of the directors, in writing, notify the superintendent that 
such reserve cannot be made good within thirty (30) days, or if it is 
continually allowing its reserve to fall below the required amount; or, 

(6) That it is conducting business in an unsafe and unauthorized 
manner, or is in an unsafe or unsound condition; or, 

(7) It has refused to submit its papers, books and concerns to the 
inspection of the superintendent or his authorized agent or representative; 
or, 
(8) That any officer of such bank has refused to. be examined on oat 
touching the affairs, business or concerns of any bank in so far as such 
relate to the solvency of the bank or matters having to do with the super- 
vision by the superintendent. © 

The superintendent himself, or his duly authorized agent upon express 
authority from the superintendent, may, in his discretion close said bank 
and take possession of all the books, records, assets and business of every 
description of such bank, and hold the same and retain possession thereof 
until such bank shall be authorized by him to resume business, or its 
affairs be liquidated as herein provided, and he shall do so in eases where 
a bank comes into his hands voluntarily, or in the manner provided by 
law. 

The powers and authority conferred on the superintendent by this 
section, except in cases of voluntary surrender, shall be considered as 
discretionary and not as mandatory, and so long as a superintendent acts 
in good faith in the matter, neither he nor his deputies shall be held liable 
civilly or criminally or upon their official bonds in any action taken there- 
under or for any failure to act thereunder. 


En. Sec. 121, Ch, 89, L. 1927. 
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6014.122. Penalty for closing bank with criminal intent. If any 
superintendent of banks or official in the department of banking, shall, as 

a result of malice or for personal gain, declare any bank insolvent, he 

shall, upon conviction thereof, be subject to punishment by fine not exceed- 
ing one thousand dollars ($1,000) or imprisonment in the county jail not 
exceeding one (1) year, or both, within the discretion of the court and 
shall forfeit his office. 


En. Sec. 122, Ch. 89, L. 1927. 


6014.123. Bank may be placed in superintendent’s possession. Any 
bank may place its affairs and assets under the control and in the pos- 
session of the superintendent by posting a notice on the front door of 
‘such bank, indicating that said bank is in his hands, which notice shall 

be signed, in their own handwriting, by a majority of the directors in 
office of such bank. Immediately upon the posting of such notice by 
any bank, it shall notify the superintendent thereof. 


En. Sec. 123, Ch, 89, L. 1927. 


6014.124. Effect of posting notice. The posting of such notice by 
| the directors of any bank, or of a like notice signed by the superintendent, 
_ shall be sufficient to place all assets and property of such bank, of what- 
_ ever nature and wherever situate, in possession of the superintendent, and 
_ shall operate as a bar to any attachment or any other legal proceedings 
/ against such bank or its assets, and no valid lien or claim can be acquired 
| or created, or transfer or assignment made in any manner, binding or affect- 
ing any of the assets of such bank after the posting of such notice or after 
| taking possession of any bank by the superintendent without his consent. 


En. Sec, 124, Ch. 89, L. 1927. 


6014.125. Taking possession of bank—Notice. On taking possession 
- of the assets and business of the bank, the superintendent shall, in addition 
to posting notice thereof on the front door of such bank as aforesaid, also 
_ notify at once, personally or by wire, all corresponding banks, and any 
and all persons or corporations known to him to be holding or in posses- 
\ sion of, any of the estate of such bank. 


En. Sec. 125, Ch. 89, L. 1927. 


6014.126. Resumption after closing. After the superintendent has 
taken possession of any bank, he may permit such bank to resume business 
-upon such conditions as may be approved by him, 


En. Sec. 126, Ch. 89, L. 1927. 


6014.127. Powers of superintendent on closing bank. Upon taking 
the assets and business of any bank into his possession, the superinten- 
dent is authorized to collect all moneys due to such bank, and to do such 
- other acts as are necessary to conserve its assets and business, and he shall 
proceed to liquidate the affairs thereof. He shall have general and in- 

elusive power and authority, except as otherwise limited by the terms 
of this act, to do any and all acts, to take any and all steps necessary, or, 
‘in his discretion, desirable for the protection of the property and assets 
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of such bank and the speedy and economical liquidation of the assets and 
affairs of such bank and the payment of its creditors, or for the reopening 
and resumption of business by said bank, where that is practicable or 
desirable. He may institute, in his own name as superintendent, or in 
the name of the bank, such suits and actions and other legal proceedings 
.as he deems expedient for such purposes, and by making application to 
the district court of the county in which such bank is located, or to the 
judge thereof, in chambers, may procure an order to sell, compromise or 
compound any bad or doubtful debt or claim, and to sell and dispose 
of any or all the assets, which sale may be made to stockholders, officers, 
directors, or others interested in such bank, on consent of the court. On 
such court proceedings the bank shall be made a party by notice issued 
on order of the court or judge, in lieu of summons, and served upon some 
officer of the bank, if any there be in the county, but if no officer can 
be found in the county then the same shall be posted in manner and form 
the same as probate notices. That is in three (3) public places in the 
county for at least ten (10) days before the day of hearing thereon. The 
hearing of any such application or petition by the superintendent may 
be had. at any time, either in term or vacation in court, or in chambers, 
as the court may order, after said bank has had five (5) days’ notice of 
such application, or the notice has remained posted for at least ten (10) 
days. 
En, Sec. 127, Ch. 89, L. 1927. 


6014.128. Recourse of aggrieved bank. Any bank deeming itself 
aggrieved by the action of superintendent in taking possession of its assets 
or closing its doors may, within ten (10) days after such possession shall 
have been taken, apply to the district court of the county in which its prin- 
cipal place of business is located, or to the judge thereof in chambers, to en- 
join further proceedings by the superintendent, and the court or the judge 
thereof in chambers, after notifying the superintendent to appear at a speci- 
fied time and place to show cause why further proceedings should not be en- 
joined, and after hearing the allegations and proofs of the parties, and de- 
termining facts, may, on the merits, dismiss such application, or enjoin the 
superintendent from further proceeding and direct him to surrender the 
business and assets of said bank. Such application for injunction may be 
heard at any time after five (5) days’ notice from the time of service on said 
superintendent, in the discretion of the court, or the judge thereof, or at 
any. time prior thereto by the consent of the superintendent. Application 
therefor shall be made on the verified complaint of the bank, in the ordinary 
form used in civil actions in district court, and a copy of such complaint 
shall be served on the superintendent with the order to show cause. The 
superintendent shall, at least two (2) days before the time set for hearing, 
file in the cause, and serve upon counsel for plaintiff an answer to the 
complaint, also in the ordinary form used in civil actions in the district 
court. Demurrers and motions directed to pleadings are not permissible 
in proceedings had under this section, but any questions raised by de- 
murrer or motion in other actions may be raised in the answer. On the 
issues thus made on the complaint and answer, the court, or the judge © 
thereof at chambers, at the time fixed for showing cause, or at such other 
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t time to which he, in his discretion, may continue the same, shall try the 
/ matter on the merits by hearing the allegations and proofs of the parties, 
/ in the same manner as on the trial of ordinary civil actions in the district 
-eourt, and the rules governing the trial of ordinary civil actions and for 
' the production and taking of evidence and hearing the examinations of 
' witnesses and the entry of findings and judgments therein, shall prevail. 
In event the superintendent makes no appearance in the time limited, the 

court shall enter his default and proceed to hear the proofs of the plaintiff 

in like manner as in civil actions under similar circumstances, and enter 
| Judgment accordingly. The judgment entered either after hearing on the 
merits or by default, shall be final judgment from which either party shall 
have the right, by notice filed within twenty (20) days after entry, to 
appeal to the supreme court, in the same manner as from final judgment 
/in a civil action. Provided, however, that during the pendency of such 

litigation the superintendent of banks shall take such action in relation 
to the assets of said bank as is necessary to conserve them. 


En. Sec. 128, Ch. 89, L. 1927. 


6014.129. Superintendent may appoint agents. The superintendent 
/may, under his hand and seal, appoint and authorize an agent to assist 
him or act for him in the performance of any powers or duties here- 
under, the certificate of appointment to be filed in the office of said 
- superintendent, and a certified copy thereof delivered to such agent. Such 
/ agent and other employees hereinafter mentioned, shall receive a salary, 
to be fixed as hereinafter provided, for the time he is actually engaged 
in the performance of such duties. The superintendent may also employ 
‘such attorneys and procure such expert accountants and other experts, 
/ assistants and employees as may be necessary in the liquidation and dis- 
' tribution of the assets of any such bank, and the performance of his 

duties hereunder, and may retain such of the officers or employees of 
such bank as he may deem necessary. He shall require from the agent 
| appointed by him and from such of the assistants as will have charge of 

any of the assets of the bank such security for the faithful discharge of 
their duties as he may deem proper. 

Provided, further, that the superintendent may also designate any 
one of the examiners of the department of banking as a general liquidating 
agent, with his office in the department of banking, for the purpose of 
liquidating any one or all state banks in the process of liquidation, and 

for the purpose of conducting such liquidation under the direction of said 
superintendent; and may authorize the said liquidating agent to employ 
such clerical help as may be necessary. Such liquidating agent shall 
Teceive a salary to be fixed by the superintendent of banks, not to 
exceed three thousand six hundred dollars ($3,600) per year, and neces- 
sary traveling and hotel expenses incurred in the performance of his 
official duties. The salary of the liquidating agent and necessary clerical 
assistance, and other expenses incurred by the said liquidating agent shall 
be borne equally and ratably by the bank or banks in process of liquida- 
tion under such agent’s charge in proportion to the total amount of re- 
Sources of each of such banks. The funds for such expenses shall be 
‘Yaised by assessing each bank in ratio herein set forth and paying 
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such expenses direct to the persons entitled thereto, without depositing 
any of such funds in the state treasury. 


En. Sec. 129, Ch. 89, L. 1927. 


6014130. Compensation of agents and attorneys. The compensation 
of the agents, appointed by the superintendent, and of attorneys, expert 
accountants and other assistants, and all expenses of liquidation and dis- 
tribution of a bank whose assets and business shall be taken possession 
of by the superintendent, shall be fixed by the superintendent, but subject 
to be approved by the judge of the district court of the county in which 
the bank is located, on notice of such bank, and the superintendent of 
banks shall upon written request of said district judge supply semi-annual 
statements showing the condition of said bank in process of liquidation. 
Except in cases of emergency, the compensation to be paid to attorneys 
and expert accountants shall be fixed and approved before services are 
rendered. When the compensation shall have been so fixed and approved 
and the services rendered, the same shall be paid out of the funds of such 
bank in the hands of the superintendent, and shall be a proper charge and 
lien on the assets of such bank as herein provided. 


En, Sec. 130, Ch. 89, L. 1927. 


6014.131. Notice to creditors of insolvent bank. The superintendent 
shall cause notice to be given by advertisement in a newspaper of general 
circulation in the town or city in which said bank is situated, if there 
be one, and if not, then in such other newspaper published in the state of 
Montana, as the superintendent shall designate, once a week for two 
successive weeks, calling on all persons who have claims against said 
bank to present the same to the superintendent or his duly authorized 
agent at a place to be specified in said notice, and to make sworn proot 
thereof, in form to be fixed by him, within the time specified in said 
notice, not less than ninety days from the date of the first publication 
thereof. A copy of such notice shall be mailed to all persons whose names 
appear as creditors upon the books of the bank. 


En. Sec. 131, Ch. 89, L. 1927. 


6014.132. Claims—Allowance and rejection. The superintendent shall 
reject or allow all claims in the whole or in part, and on each claim 
allowed shall designate the order of its priority. If a claim is rejected 
or an order of priority allowed lower than that claimed, notice shall be 
given the claimant personally or by registered mail, and an affidavit of 
the service of such notice, which shall be prima facie evidence thereof, 
filed in the office of the superintendent. The action of the superintendent 
shall be final unless an action be brought by the claimant against the 
bank in the proper court of the county where the bank is located within 
ninety days after such service to fix the amount of the claim and its 
order of priority or either. An appeal from the superintendent’s allow- 
ance, either as to priority or amount, may also be taken to the district 
court of such county by any party in interest by serving on the superin- 
tendent notice thereof, stating the grounds of objection and filing the 
same in said court within thirty days after allowance. Within five days 
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after such notice, the superintendent shall file in the court, and serve on 
the appellant, a copy of the claim and his reasons for allowance. The 
-eourt or judge shall, after five days’ notice of time and place of hearing 
_on the issues thus made, hear the proof of the parties and enter judgment 
reversing, affirming or modifying the superintendent’s action. 


En. Sec. 132, Ch. 89, L, 1927. 


6014.133. Payment of claims. Claims presented to the superinten- 
j/dent prior to the expiration of the time fixed in the notice to creditors 
therefor, and allowed by him, shall be paid in the order of priority herein- 
after fixed. Those filed after such expiration and prior to one year there- 
after shall be entitled, after they have been allowed by the superintendent, 
' to share in the distribution of the assets of the bank only to the extent 
of the assets undistributed in the hands of the superintendent and avail- 
able for the payment of claims of their order of priority at the time such 

claims are filed, but as against other claims of their same order of priority, 

on which dividends have been paid, they shall be entitled to payment in 
/ a proportionate amount before further payments are made on such other 
‘¢elaims. All claims filed after the expiration of one year following the 

date fixed in the notice to creditors as the time for presentation of claims 
-are not entitled to be allowed or paid unless all other creditors’ claims 
/ of any kind or character, except claims of shareholders, based on stock 
‘or assessments paid on stock shall have been fully paid and discharged, 
/ and a surplus remains in the hands of the superintendent, and then only 
' from such surplus. 


En. Sec. 133, Ch. 89, L. 1927. 


6014.134. Claims—Order of payment—Priorities. The order of pay- 
ment of the debts of a bank liquidated by the superintendent shall be as 
follows: 

(1) The expense of liquidation, including compensation of agents, 
employees and attorneys. 

(2) All funds held by the bank in trust. 

(3) All funds of any other bank in process of liquidation by the 

superintendent of banks and placed on deposit by the superintendent of 
banks during the period of liquidation thereof. 

(4) Debts due depositors, holders of cashier’s checks, certified checks, 
drafts on correspondent banks, including protest fees, paid by them on 
valid checks or drafts presented after closing of the bank, pro rata. All 
deposit balances of other banks or trust companies and all deposits of 
public funds of every kind and character (except those actually placed 
on special deposit under the statutes providing therefor) including those 
of the United States, the state of Montana, and every county, district, 
municipality, political subdivision or public corporation of this state, 
whether secured or unsecured, or whether deposited in violation of law 
or otherwise, are included within the terms of this subdivision and take 
the same priority as debts due any other depositor. All contractual lia- 
bilities pro rata. 

(5) Interest on all the foregoing classes of claims without regard to 
the priority of the principal computed as follows: 

Mont. Code Supp.— 48 753 
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Savings accounts at the same rate they bore at the time of the clos- 
ing of the bank until the next regular date for the computation and credit-_ 
ing of the interest thereon, and thereafter at the rate of seven per cent 
(7%) per annum; time certificates of deposit at the rate fixed in the 
certificate until the same becomes due by their terms, and thereafter at 
the rate of seven per cent (7%) per annum; all other contractual obliga- 
tions bearing interest at the rate they bore at the time of closing until 
due by their terms, and thereafter at seven per cent (7%) per annum, 
and those not bearing interest, at the rate of seven per cent (7%) per 
annum from the time when said bank came into possession of the 
superintendent; no interest to be compounded. of 

(6) Unligquidated claims for damages and the like. Provided, how- 
ever, that the superintendent may, in his discretion, without regard to 
the priorities herein fixed in subdivisions 3, 4, 5, and 6 of this section, 
or in preference to the payment of any claims of creditors within these 
subdivisions, pay off and discharge any lien, claim or charge against the 
assets or property of the bank in his hands and pay out and expend such 
sums as he deems necessary for the preservation, maintenance, conserva: 
tion and protection of any such assets and property, and likewise property 
on which the bank has lens by mortgage or otherwise; and he may also, 
in his discretion, create a fund or retain in his hands in preference to 
the claim of any creditors in:the subdivisions above mentioned money for 
the aforesaid purposes, 

Collateral which shall have been put up or pledged as security for 
the payment of bills payable .by any bank, or any loans or discounts 
which shall have been outstanding as rediscounts of any bank prior to 
the closing thereof, shall not be available to the other creditors of such 
bank in whole or in part until such bills payable or rediscounts shall 
have been retired, after which offsets as in this section provided shall be 
allowed. 

Deposits of any person, firm or corporation in a bank which is in 
the possession of the superintendent, may be offset against any indebted- 
ness, (subject to the conditions of the preceding paragraph of this section), 
except assessments on stock, due to such bank from such person, firm or 
corporation. All dividends when declared in favor of any creditor of 
the bank may be applied, in the discretion of the superintendent, in 
satisfaction of the indebtedness, if any, due the bank from such creditor. 


En. Sec. 134, Ch. 89, L. 1927. nated for payment of specified obliga- 


tions, note, 32 A. L. R. 967. 


Constitutionality of statute relating to 


preferences, note, 31 A. L. R. 790. 

Balance due other banks on clearing- 
house settlement as preferred claim, note, 
44 A. L. R, 15385. 

Preference in respect of money used 
to purchase exchange or to be trans- 
mitted, note, 16 A. L. R. 190. 

Preference in respect of money de- 
posited for transmission by bank, note, 
16 A. L. R. 195. 

Preference in respect of money placed 
in bank for purpose of transaction 
with third person, note, 31 A. L. R. 472. 

Preference in respect of deposits desig- 


Preference in favor of individuals as 
to funds deposited by them to credit of 
public treasurer in attempt to pay taxes, 
note, 37 A. LL.) RB! 130. 

Prerogative right of county or other 
political subdivision to preference, note, 
36 A. L. R. 640. 

Waiver of right of government to pref- 
erence in assets by taking security, 
note, 24 A. L. R. 1495. 

Waiver of state’s priority by deposits 
on interest, note, 42 A. L. R. 1296. 

Right of owner of check which the 
drawee bank held for him at time it — 
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Ch. 13] 
‘a 
‘closed its doors to a preference, 
a7 Aly Ge Bs 196; 

_ Right of holder of cashier’s check to 
Wypreference, note, 21 A. L. R. 680. 

_ Right of holder of certified check to 
[egreterence out of assets of insolvent 
)bank, note, 51 A. L. R. 1034. 

Right in absence of statute to prefer- 
ence in respect of deposit of public 
funds, note, 51 A. L. R. 1336. 

_ Set-off by or against bank or trust 


note, 


Banks AnD ‘TRUST COMPANIES, 


[6014.135 


Right of one indebted to insolvent 
bank to set off deposits which he has 
made as trustee, note, 5 A. L. R. 83. 

Right to set off deposits in insolvent 
bank against indebtedness to bank, note, 
20 thn Lindos 938. 

Immaturity of claim at time of in- 
solvency proceedings as affecting right 
of set-off, note, 43 A. L. R. 1325. 

For text treatment of this subject see 
vol. 4 Cal. Jur. 308, 


company as affected by division of its 
' business departments, note, 16 A. L. R. 
' 1487. 


6014.135. Claims—Partial payments. The superintendent need not 
await the expiration of the time allowed for filing claims, as fixed in the 
notice to the creditors, for the payment of dividends, but he may, in his 
discretion, and if under the circumstances of the particular case he deems 
it expedient and safe, at any time after taking possession of said bank 
and prior to the expiration of such period fixed for filing of claims, if 
‘he have on hand in cash sufficient funds over and above the expenses 
of liquidation, make pro rata distribution to any class of creditors next 
entitled thereto, in the order of priority heretofore fixed, making such 
payment to said creditors as they appear on the books and records of the 
bank and determining the priority and basing his apportionment on the 
amount shown to be due by such books and records. At any time after 
‘the expiration of the date fixed for the presentation of claims against 
said bank and from time to time thereafter, when, in his discretion there 
are sufficient funds available therefor, the superintendent shall, after 
making proper provisions for the payment of expenses of liquidation, 
declare and pay dividends to all creditors of such bank pro rata in the 
order of their priority. If, after the time fixed for presentation of claims 
against the bank has expired, it appears that any person, prior to the 
expiration of said period, or at any other time, has been paid more than 
the pro rata amount due him as compared with the amounts then paid 
other creditors, nothing more shall be paid said creditors until such time 
as the payment made other creditors shall place them on equal footing. 
In ecaleulating dividends, all disputed claims and deposits shall be taken 
into account and the amount of dividends upon such disputed claims or 
deposits shall be held by the superintendent until the justice and validity 
of such claims or deposits shall have been finally determined. Claims 
against any bank in process of liquidation may be assigned as a whole, 
but partial assignments of such claims shall not be valid against the super- 
intendent of banks or his agents in charge of such bank, nor recognized by 
them. Assignments of claims shall be binding upon the superintendent only 
after the same have been filed and allowed by the superintendent, but 
not before, and only then subject to the payment of the assignor’s lia- 
bilities to the bank. Such assignment shall be made by filing written 
notice, signed by the original claimant, with the superintendent or person 
in charge of said bank. No assigned claims may be offset against obliga- 
tions due the bank. A check or draft drawn against any bank closed or 
taken possession of by the superintendent, whether issued before or after 


755 


6014.136-6014.138] Civ Cops. [Part II 


closing thereof, shall not be recognized as a claim against said bank, or 
as an assignment of any amount, whether protested or not protested. 


En. Sec. 135, Ch. 89, L. 1927. 


6014.136. Deposit of funds in superintendent’s hands. All funds in 
the hands of the superintendent belonging to any bank in process of liqui- 
dation shall be deposited in his name as superintendent in such banks — 
within the state as may be selected and designated by him and subject to 
his checks as superintendent of banks. Said funds to be preferred and 
protested as in this act provided. 

En. Sec. 136, Ch. 89, L. 1927. 


6014.137. Disposition of unclaimed funds. The superintendent shall 
certify to the treasurer of the state a complete list of funds remaining in 
his hands uncalled for, which have been left in his hands in his official 
capacity, in trust for depositors in and creditors of any liquidated bank 
after they have been held by him for six months from the date of the 
final liquidation of the institution. Along with this certificate, he shall 
transmit to the treasurer of the state the funds with accumulated interest 
thereon, which he has so held in trust for six months. A copy of such 
certificate shall also be filed with the state auditor, who shall make a record 
thereof. ; 

Any depositor or creditor of a liquidated bank who has not been 
paid the amount standing to his credit as thus certified to the state treas- 
urer, may apply to the superintendent for the amount due him, after it 
has been certified into the treasury of the state. The depositor or ereditor 
shall make an affidavit and offer proof of his identity and of the amount 
due him by the liquidated bank. When satisfied as to the correctness 
of the claim and of the identity of the person, the superintendent shall 
approve the claim and forward it to the auditor, who shall audit the same 
and if found correct issue his warrant payable to the depositor or ereditor 
for the amount shown by the records to be due such depositor or creditor 
which shall be paid by the treasurer. 


En. Sec. 137, Ch. 89, L. 1927. for escheat of unclaimed bank deposits, 
as applied to national banks, note, 31 
Constitutionality of statute providing A. L. R. 399. : 


6014.138. Disposition of assets remaining after payment of claims. 
Whenever the superintendent has paid to each and every depositor and 
creditor of such bank whose claims shall have been duly approved and 
‘ allowed as herein provided, the full amount thereof, and shall have made 
proper provisions for unclaimed and unpaid deposits and disputed claims 
and deposits, and shall have paid all the expenses of liquidation and 
likewise repaid the stockholders all assessments paid by them under order 
of the superintendent; or, if the assets of said bank be insufficient for mak- 
ing said payments, then, whenever the superintendent has liquidated all 
available assets and disbursed the same as herein provided, the superin- 
tendent shall make application to the district court of the county in 
which such bank is located, or to the judge thereof in chambers for an 
order authorizing the superintendent, if there be remaining assets on { 
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hand, to surrender the same to the directors of said bank in office at the 
time of closing the same, as trustees for stockholders, or to such other 
person or persons, if any, as have been designated as trustees by the 
» stockholders at a meeting lawfully called and assembled for such purpose, 
in like manner as any other stockholders’ meeting. Said order shall also 
_ provide that upon the surrender of said assets, as in said order directed, 

and where there are no remaining assets, then, upon the entry of the 
order, the superintendent shall be discharged from all further liability 
' or responsibility. in connection with the assets and affairs of said bank 
and that the charter of said bank shall be forfeited. The court may 
require such trustees to give bond in such amount as the court may fix, 
¢onditioned for the faithful performance of their duties. It shall be the 
/ duty of the said trustee or trustees to complete the liquidation of any re- 
maining assets as rapidly as may be and to distribute the proceeds of the 
Same pro rata among the stockholders, or to dispose of the same in such 

other manner as the stockholders shall, by a majority vote, at a meeting 
assembled for that purpose, direct. On application for such order, the bank 
shall be made a part [party] by notice issued on order of the court or 
judge, in lieu of summons, but served in like manner, and the hearing of 
any such application may be had at any time in court or in chambers, as 
the court may order, after five days’ notice of the hearing. 


En. Sec. 138, Ch. 89, L. 1927. 


6014.139. Bank in voluntary liquidation may proceed—How and 
‘when. Banks now in process of voluntary liquidation under the terms 
of section 6109-K, chapter 90 of the Session Laws of the Highteenth Legis- 
lative Assembly 1923 may continue and complete liquidation of their 
assets; and chapter 90, section 6109—E, Laws of 1923 and each and every 
provision thereof shall continue in full force and effect for the purpose 

of enabling banks now in process of liquidation to complete and continue 
their liquidation in the manner now therein provided. 


En. Sec. 139, Ch. 89, L. 1927. 


6014.140. Bank liquidating by receivers. The liquidation of banks 
flow in process of liquidation by receivers appointed by courts of com- 
petent jurisdiction, may be continued and concluded in manner and form 

as now provided by the laws of Montana, and all of the statutes of Mon- 
tana in effect at the time of the passage and approval of this act are 
continued in force for the purpose of the liquidation of such banks only, 
provided that any district court having jurisdiction of any such receiver- 
ship may at any time after this act takes effect, discharge a receiver 
and order the liquidation to be continued by the superintendent of banks 
in accordance with the provisions of this act, relative to the liquidation 
of banks by the superintendent, except that in such case the assets still 
remaining undistributed and yet to be paid out must be distributed in 
manner and form and to the same persons who would have been entitled 

to the same if no change had been made in the personnel of the liquidating 

- officer. 

i En. Sec. 140, Ch. 89, L. 1927. 
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6014.141. Effect of act on existing banks. The powers, privileges, 
duties, and restrictions heretofore conferred and imposed upon any bank 
or trust company now existing and doing business under the laws of this 
state, are hereby abridged, enlarged or modified as each particular case 
may require to conform with the provisions of this chapter. 

En. Sec. 141, Ch. 89, L. 1927. 


6014.142. Effect partial invalidity act. If any part or section of 
this act shall be adjudged by the courts to be unconstitutional or invalid, 
the same shall not affect the validity of the act as a whole or any part 
thereof which can be given effect without the part adjudged to be uncon- 
stitutional or invalid. 


En. Sec. 142, Ch. 89, L. 1927. 


6014.143. Punishment. When no other punishment is _ provided 
herein, any person wilfully or knowingly violating any of the provisions 
of this act, shall be deemed guilty of a misdemeanor, and shall be punished 
by a fine of not more than five hundred dollars ($500) or by imprison- 
ment in the county jail for not more than six months, or by both such 
fine and imprisonment. The attorney general upon information furnished 
by the superintendent of banks, shall bring any actions necessary to 
enforce the provisions of this act. 


En. Sec. 143, Ch. 89, L. 1927. or indictment by grand jury, note, 24 
A. L. BR. 1007. 
Banking law violation as ‘infamous For text treatment of this subject see 


offense’ within constitutional or statu- vol. 4 Cal. Jur. 170. 
tory provision in relation to presentment 


6014.144. Repealing. Sections 6014 to 6085 inclusive, 6088 to 6109 of 
the Revised Codes of Montana 1921, chapters 9, 84, 90 and 93, Laws 
1923, chapters 57, 65, 72, 73 and 98 Session Laws 1925, and all acts amenda- 
tory thereof, and all other acts and parts of acts in conflict with the pro- 
visions of this act are hereby repealed, except that those parts of chapter 
90 of the Laws of 1923, having to do with voluntary liquidation of banks, 
and those parts of sections 6100 to 6105 inclusive, of the Revised Codes 
of Montana, 1921, having to do with appointment of receivers of state 
banks and their duties, shall be continued in effect for such purposes only 
as hereinbefore provided, and such parts of section 6036 of the Revised 
Codes of Montana 1921, as amended by chapter 9 of the Laws of 1923 
or as may be hereafter amended having to do with liability of stockholders 
of those banks now being liquidated through a court and the paying and 
collection of such liability as is therein provided, shall be. continued in 
full foree and effect until such bank or banks shall have been fully liqui- 
dated. 

En. Sec, 144, Ch, 89, L. 1927. 


6015. Institutions to which act is applicable. 


Rep. Sec. 144, Ch. 89, L. 1927. Pac. 489; First Nat. Bank v. County of 
Cited in State ex rel. Butte ete. Co. v. Dawson, 66 Mont. 321, 337, 213 Pae. 1097. 
District Court, 75 Mont. 567, 577, 244 
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Banks AND Trust CoMPANIES, 


6017. Commercial bank defined. 


[6017-6069 


Sections 6017-6020 were cited in First Nat. Bank v. County of Dawson, 66 Mont. 


$21, 337, 213 Pac. 1097. 


6025. Board of directors—Qualifications, tenure, and vacancies. 


Rep. Sec. 144, Ch. 89, L. 1927. 


Cited in In re Lockhart, 72 Mont. 136, 140, 232 Pac. 183. 


6036. Liability of stockholders. 


Rep. Sec. 144, Ch. 89, L. 1927. 

The double liability to the creditors 
of an insolvent state bank imposed by 
this section, as amended, upon a holder 
of stock in such bank, is in the nature 
of a guaranty, and therefore will not sup- 
port an attachment as upon a contract 
for the direct payment: of money in an 
action by the receiver to collect an assess- 
ment levied upon the stock of a delin- 
quent stockholder. Muri v. Young, 75 
Mont. 213, 245 Pac. 956. 

The double liability imposed by this 
section, as amended, upon a stockholder 
in a state banking corporation is in its 
nature contractual, and in an action to 
collect an assessment made against him 
upon that liability, attachment lies as 
upon an implied contract for the direct 
payment of money. Home State Bank v. 
Swartz, 72 Mont. 425, 234 Pac. 281. 

In an action by the receiver of an in- 
solvent bank commenced under this sec- 
tion to enforce the stockholders’ statutory 
liability, complaint held sufficient to show 
that the bank was a party defendant in 
the receivership proceedings, that it was 
being liquidated by the court, and that 
its insolvency had been judicially de- 
termined. Springhorn v. Dirks et al., 72 
Mont. 121, 231 Pac. 912. 

The holder of bank stock has no vested 
right in any particular method or pro- 


cedure for enforcing his liability, nor can 
he object to the adoption of a new 
method of enforcing it; hence the fact 
that this section, under which the re- 
ceiver may commence action against him 
instead of the creditors, was passed after 
the bank became insolvent did not preju- 
dice him in any of his rights. Spring- 
horn v. Dirks et al., 72 Mont. 121, 231 
Pace. 912. 

Where stock in an insolvent state bank 
is held by an estate in charge of an ad- 
ministrator, the estate is liable for the 
assessment levied against the stock by 
order of court, and to entitle the receiver 
to proceed to collection, under this sec- 
tion he is not required to first present 
a claim against the estate to the admin- 
istrator for approval or rejection, Spring- 
horn v. Dirks et al, 72 Mont. 121, 231 
Pac. 912, 

This section, providing inter alia that 
the receiver of an insolvent bank may 
by order of the district court maintain 
suits in the courts of this state for the 
recovery of the statutory liability of 
stockholders, impliedly denies the court 
jurisdiction to authorize the receiver to 
institute like actions in courts outside 
the state, the right to do so existing in 
the creditors of the bank alone. Corwin 
v. Settergren, 70 Mont. 535, 226 Pac. 522. 


6039. Investment of capital of savings banks. 


Rep. Sec. 144, Ch. 89, L. 1927. 


Cited in Ellinghouse v. Hansen Packing Co., 66 Mont. 444, 450, 213 Pac. 1087. 


60438. Business prohibited unless under superintendent of banks. 


Rep. Sec. 144, Ch. 89, L. 1927. 
Sections 6043, 6044 were cited in State 
ex rel. Butte etc. Co, v. District Court, 


75 Mont. 567, 576, 244 Pac. 489; First 
Nat. Bank v. County of Dawson, 66 
Mont. 321, 337, 213 Pac. 1097. 


6055. Overdraft by officer or employee—Receiving personal profit 


from loan. 
Rep. Sec. 144, Ch. 89, L. 1927. 


Cited in State v. Rarey, 72 Mont. 270, 276, 233 Pac. 615. 


6069. Reserve requirements. 
_ Rep. Sec. 144, Ch. 89, L. 1927, 
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Crviz Cops. 


Cited in State ex rel. Butte etc. Co. v. District Court, 75 Mont. 567, 576, 244 Pae, 


489. 


6071. Report of superintendent of banks. 


Rep. Sec. 144, Ch. 89, L. 1927. 


The “making” of a report by a state 
bank to the superintendent of banks as 
required by this section comprehends any 
and all of the acts therein mentioned 
necessary to effectuate the purpose of 
the requirement; the attestation by a 
director is essential to the completion 
thereof, and to that extent imposes upon 
him the duty of making the report, by 
attesting the report he vouches for the 
absolute truthfulness of the statements 


contained therein, and an indictment 
charging him with a violation of the 
statute in so making a false report states 
a public offense. In re Lockhart, 72 
Mont. 136, 232 Pac. 183. i 

This section and sections 182 and 6083 
do not expressly or by implication waive 
the states’ preference right over unse- 
cured creditors of an insolvent bank to 
payment of its deposits. State ex rel. 
Rankin v. Madison State Bank, 68 Mont. 
342, 218 Pac. 652. 


6073. Special reports to superintendent of banks. 


Rep. Sec. 144, Ch. 89, L. 1927. 
Cited in In re Lockhart, 72 Mont. 136, 
140, 232 Pac. 183; State ex rel. Rankin 


6075. Reports confidential. 
Rep. Sec. 144, Ch. 89, L. 1927. 


Sections 6075-6077 were cited in State v. Cassill et al, 


Pac. 49. 


v. Madison State Bank, 68 Mont. 342, 
348, 218 Pac. 652, 


70 Mont. 433, 456, 297 


6077. False statements and entries deemed felony. 


Rep. Sec. 144, Ch. 89, L. 1927. 

Evidence in a prosecution against the 
officer of a bank under this section, for 
wilfully and knowingly making a false 
report of the bank’s condition to the 
state bank examiner, held insufficient to 
warrant conviction. State v. Dahlgren, 
74 Mont. 217, 239 Pac. 775. 

Elements of the crime of making a 
false report to the state bank examiner 
stated in State v. Dahlgren, 74 Mont. 
217, 239 Pace. 775. 

In a prosecution against bank officials 


for making false reports of the bank’s 
financial condition to the superintendent 
of banks, under sections 6014-6109, this 
section, prescribing as the penalty im- 
prisonment for a term of not less than 
one nor more than ten years, and not 
section 6082 fixing the penalty for a 
like offense at imprisonment for not more 
than five years, is controlling. State y. 
Cassill et al., 70 Mont. 433, 227 Pae. 49. 

Cited in In re Lockhart, 72 Mont. 136, 
141, 232 Pac. 183. 


6078. Insolvency or impairment of bank. 


Rep. Sec. 144, Ch. 89, L. 1927. 


This section was not repealed by im- 
plication by the enactment of chapter 90, 


6079. Appointment of receiver, 
Rep. Sec. 144, Ch. 89, L. 1927. 


L. 1923. State ex rel. Boone y. Tullock, 
72 Mont. 482, 234 Pac. 277, 


Cited in Rohr v. Stanton Trust & Savings Bank, 76 Mont. 248, 251, 245 Pac. 947. 


6079.1. Bank insolvencies—Status claims for public deposits. In the 
liquidation of the affairs of any insolvent bank, claims for public deposits 
such as those of the state, county, city or town, shall not be given prefer- 
ence over the other claims against such bank. This act shall not affect 
any bank now in process of liquidation. 

En. Sec. 1, Ch. 132, L. 1925. 


Cited as chapter 132, L. 1925, in State 
ex rel. Rankin v. Banking Corp., 77 Mont. 
134, 152, 251 Pac. 151. 


Prerogative right of county or other 
political subdivision to preference, note, 
36, AS Sh. om. 640! 

Waiver of right of government to 
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[6081-6098 


Waiver of state’s priority by deposits 
on interest, note, 42 A. L. R. 1296. 


(a 
_ 6081. Deposits in insolvent or impaired bank. 


Rep. Sec. 144, Ch. 89, L. 1997. 


_ The punishment provided by this sec- 

| tion as amended has reference to incorpo- 

»rated banks. State v. Yegen, 74 Mont. 
126, 238 Pac. 603. 

Held, on habeas corpus, that the Bank 
| Act (chap. 89, L. 1915) as amended by 
: ehapter 90, L. 1923 (sec. 6081, Rev. Codes 
1921), under which complainant was con- 

victed of accepting deposits when his 


bank was insolvent, is not open to the 
charge of unconstitutionality on the 
ground that the titles of both the original 
and the amendatory acts are insufficient 
to meet the requirements of section 23, 
article V, of the constitution. State ex 
rel. Boone v. Tullock, 72 Mont. 482, 234 
Pac aie 

Cited in In re Naegele, 70 Mont. 129, 
133, 224 Pac. 269. 


6082. Penalty for receiving deposits when insolvent, or making false 


' statements. 
Rep. Sec. 144, Ch. 89, L. 1927. 


Cited in State v. Cassill et al, 70 Mont. 433, 454, 227 Pac. 49. 


6083. Duties of auditor transferred to superintendent of banks—Ex- 


‘amination and supervision. 
Rep. Sec. 144, Ch. 89, L. 1927. 


Cited in State ex rel. Rankin v. Madison State Bank, 68 Mont. 342, 218 Pac. 652. 


6085. Fees to be credited to state banking fund. 


Rep. Sec. 144, Ch. 89, L. 1927. 
‘Rep. Sec. 2, Ch. 13, L. 1923, 


- 6088 to 6109 inclusive. Relating to changes in the organization of 
_ banks—Reports—Insolvencies and liability of banks. 


_ Rep. Sec. 144, Ch. 89, L. 1927. 


6095. Unincorporated banks—Designation of name. 


Rep. Sec. 144, Ch. 89, L. 1927. 


Sections 6095 to 6099 were cited in 
State ex rel. Butte ete. Co. v. District 


Court, 75 Mont. 567, 575, 244 Pae. 489; 
State v. Yegen, 74 Mont. 126, 139, 238 
Pace. 603. 


6096. Financial condition required of unincorporated bank. 


Rep. Sec. 144, Ch. 89, L. 1927. 

Under sections 6096, 6097, 6100 and 
6103, private banks have identity apart 
from the owners thereof. The act of a 
Montana court in appointing a receiver 


for a bank of private parties because 
of insolvency of the bank was therefore 
not an act of bankruptcy within the 
Bankruptcy Act. In re Yegen et al, 
1 Fed. (2d) 841. 


6097. Private banks subject to inspection by state examiner. 


Rep. Sec. 144, Ch. 89, L. 1927. 


Cited in State v. Yegen, 74 Mont. 126, 132, 238 Pac. 603. 


6098. Information obtained by state examiner to be deemed confiden- 


tial. 


Rep. Sec. 144, Ch. 89, L. 1927. 

In a prosecution against the owner of 
@ private bank for receiving deposits at 
a time when the bank was insolvent, 


reports made to the state bank examiner 
by his deputies as to its financial condi- 
tions, not verified or signed, were not 
admissible in evidence as “public writ- 
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ings” in the absence of proof of their 
contents; they were further inadmissible 
as confidential in character, under this 


6099. Reports of private banks. 


Rep. Sec. 144, Ch. 89, L. 1927. 


652. 


Crviz Cope. 


[Part II 


section. State v. Yegen, 74 Mont, 126, 
238 Pac. 603. 


Cited in State ex rel. Rankin v. Madison State Bank, 68 Mont. 342, 348, 218 Pae. 


6100. Report of examiner of impairment of assets of bank. 


Rep. Sec. 144, Ch. 89, L. 1927. 


Cited in State v. Yegen, 74 Mont. 126, 
133, 238 Pac. 603. Applied with sections 


6103. Receiver for bank. 


Rep. Sec. 144, Ch. 89, L. 1927. 


Sections 6103-6106 were cited in State 
ex rel. Butte etc. Co. v. District Court, 


6096, 6097 and 6103 in In re Yegen et al., 
1 Fed. (2d) 841, 


75 Mont. 567, 575, 244 Pac. 489; State v. 
Yegen, 74 Mont, 126, 133, 238 Pac. 603. 


6107. Receiving deposits by insolvent bank—Making false entries. 


Rep. Sec. 144, Ch. 89, L. 1927. 


The punishment for receiving deposits 
in an unincorporated bank when insolvent 
provided by this section as amended by 
section 12075 (the Indeterminate Sentence 
Act), is imprisonment for not less than 


six months and no more than five years; 
section 6081, as amended by chapter 90, 
L. 1923, providing otherwise, having 
reference to incorporated banks. State 
v. Yegen, 74 Mont. 126, 238 Pac. 603. 


6108. Liability of banks on negotiable instruments forwarded for 


collection. 


Rep. Sec. 144, Ch. 89, L. 1927. 


Under this section a bank may send a 
check deposited with it for collection, 
directly to the bank upon which it is 
drawn. Fergus County v. Federal Re- 
serve Bank, 75 Mont. 582, 244 Pac. 883. 

Under this section a bank doing busi- 
ness in the state and receiving a check 
for collection may send it for payment 


directly to the bank upon which it is 
drawn, and if it uses due diligence in 
making the collection—if it does so in 
the usual course of business—the failure 
of the bank to which it is sent to account 
for the proceeds does not render the for- 
warding bank liable. Jensen v. Laurel 
Meat Co., 71 Mont. 582, 230 Pace. 1081. 


6109. Same—What constitutes due diligence, 


Rep. Sec. 144, Ch. 89, L. 1927. 


Cited in Jensen v. Laurel Meat Co., 71 Mont. 582, 591, 230 Pac. 1081. 


6109D. Assessment on capital stock to make good impairment. 


Rep. Sec. 144, Ch. 89, L. 1927. 


By provision of this section and a by- 
law of a state bank, written notice to 
its stockholders of a special meeting to 
devise ways and means to make good an 
impairment of the capital stock of the 
bank was required to be mailed to their 
last known places of residence. A notice 
was mailed to the attorney of a stock- 
holder residing in a city other than that 
of the latter’s residence. The _ stock- 
holder did not participate in the meeting. 
Held, that a sale of his stock on non- 
payment of an assessment levied against 


it in pursuance of action taken at the 
meeting was void. Home State Bank of 
Manhattan v. Swartz, 77 Mont. 566, 252 
Pac. 366, 

The power given a state bank by this 
section to sell the stock of its stock- 
holders upon impairment of its capital 
if the holders fail to pay the assessment 
levied upon it constitutes a lien upon the 
stock, within the meaning of the attach- 
ment statute. Home State Bank Vv. 
Swartz, 72 Mont. 425, 234 Pac. 281. 


In an action by a state bank to recover 
a deficiency due on an assessment against 
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,a stockholder after a sale of the stock 
| by it as provided in this section, in which 
-a writ of attachment was issued, the 
vaffidavit on attachment held defective for 
‘failure to allege, after setting forth that 
‘the amount due had not been secured by 


6109E. Voluntary liquidation. 


_ Rep. Sec. 144, Ch. 89, L. 1927. 


Where a bank goes into voluntary 
‘liquidation under this section and in ac- 
'knowledgment of its indebtedness to a 
; general creditor issues to him a certificate 

entitling him to dividends thereon as 
| they are declared in the course of liqui- 
\dation, he may not thereafter bring suit 


Morris. PuAN COMPANIES, 


[6109 E-6109.2 


any mortgage, lien, ete., that “if origi- 
nally so secured, such security has, with- 
out any act of the plaintiff, become 
valueless.” Home State Bank v. Swartz, 
72 Mont. 425, 234 Pac. 281, 


against the bank, no failure on the part 
of those in charge of its affairs in carry- 
ing forward its liquidation as trustees 
being shown; and where such an action 
was brought, a general demurrer to the 
complaint was properly sustained. Rohr 
v. Stanton Trust & Sav, Bank, 76 Mont. 
248, 245 Pac. 947. 


'to recover the amount of his claim 


CHAPTER 13A. 
MORRIS PLAN COMPANIES. 
: 6109.1. Definition. The term ‘‘Morris Plan Company”’ as used in 
‘this act means any corporation formed under the provisions of this act. 
En. Sec. 1, Ch. 119, L. 1925. 


6109.2. Procedure to establish Morris Plan Company. Any number 
‘of adult persons, residents and not less than five, may associate to establish 
ia Morris Plan Company under this act. The incorporators shall execute a 
‘eertificate of incorporation or application for articles of incorporation, 
‘which shall be acknowledged by at least three of the subscribers 
‘thereto before a notary public, and they shall also make and subscribe 
‘an oath or affirmation before him to be indorsed on the said certifi- 
‘cate that the said statements therein contained are true. The said certifi- 
-eate accompanied by proof of publication of notice as hereinafter pro- 
‘vided shall then be presented to the governor of the state, who shall 
examine the same and if he finds it to be in proper form and within the 
purposes named in this act, he shall approve thereof, and indorse his ap- 
proval thereon, and direct articles of incorporation to issue in the usual 
form incorporating the subscribers and their associates and successors 
into a body corporate of the name chosen, and the said certificate shall be 
recorded in the office of the secretary of the state, in a book to be kept 
by him for that purpose, and he shall forthwith furnish to the state bank- 
ing department an abstract therefrom, showing the name, location, amount 
of capital stock, and the name and address of the treasurer of such cor- 
poration; the said original certificate with all its indorsements shall then 
be recorded in the office for the recording of deeds in and for the county 
where the business of the corporation is to be carried on, and from 
thenceforth the subscribers and their associates and successors shall be a 
corporation for the purposes and upon the terms named in the said charter. 
Certified copies of such certificate, duly certified by the secretary of 
this state, shall be conclusive evidence in all courts of this state of the 
existence of such corporation and of every other matter or thing which 
could be proved by the production of the original certificate. 
En. Sec. 2, Ch. 119, L. 1925. 
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6109.3. Contents certificate of incorporation. The certificate of in- 
corporation or application for articles of incorporation shall specify: 

I. The name (subject to the approval of the secretary of this state). 

II. Location or place of business, particularly designating the coum 
or city. 

III. Amount of capital stock and number of shares into which divided. 

IV. The names and places of residence of the incorporators, and the 
number of shares subscribed by each. 

V. <A statement that such certificate is made to enable the persons 
named to form a Morris Plan Company under this act. 

VI. The term for which it is to exist. 


En. Sec. 3, Ch. 119, L. 1925. 


6109.4. Population necessary—Capital stock. No corporation shall 
be organized under this act to do business in a city having a population 
of less than twenty thousand inhabitants, and that such corporation shall 
have an aggregate amount of capital stock of not less than twenty-five 
thousand dollars, and a surplus of 10% of the paid in capital stock. 


En. Sec. 4, Ch. 119, L. 1925. 


6109.5. Shares, how divided. The capital stock of ‘any such cor- 
poration shall be divided into shares of the par value of one hundred 
dollars each. All of the capital stock shall be paid in cash to the treas- 
urer of the corporation, who shall deposit the same in some bank ap- 
proved by the superintendent of banks, before any such corporation shall 
be authorized to transact any business other than such as relates to its 
formation and organization, and such payment shall be certified to the 
state banking department under oath by the president and manager of 
said corporation. 


En. Sec. 5, Ch. 119, L. 1925. 


6109.6. Name. Every corporation incorporated under this act shall 
be known as a Morris Plan Company, and may use the words ‘‘ Morris 
Plan Company”’ as part of its corporate title. 


En. Sec. 6, Ch. 119, L. 1925, 


6109.7. Powers. Every corporation formed under the provisions of 
this act shall, from the date of the charter of incorporation issued thereto, 
be a body corporate, but shall transact no business except such as may 
be incidental to the purpose of its organization until all of the capital 
has been paid in as hereinbefore provided, and shall have the following 
powers: 

I. To have succession by the name designated in its certificate of 
incorporation, for the term of twenty-five years from the date of tng 
incorporation, unless sooner dissolved. 

II. To sue and be sued, to appear and defend in all actions and pro- 
ceedings under its corporate name and to the same extent as a natural 
person. 

Ill. To have a common seal and alter the same at pleasure. 
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- IV. To elect or appoint all necessary officers, agents, and servants, 
| define their duties and obligations, fix their compensations, dismiss them’ 
‘fill vacancies and require bonds. 

V. To make, amend and repeal by-laws and regulations, not incon- 


sistent with law, for its own government, for the orderly aobeuet of its 


affairs and the management of its property, for determining the manner 
of calling and conducting its meetings, the tenure of office of the several 
/ officers, and such others as shall be necessary or convenient for the ac- 


J 


complishment of its purposes, which by-laws and amendments thereto 


‘must be approved by the superintendent of banks. 


VI. To lend money and to deduct interest therefor in advance at 
lawful rates of interest and in addition to require and to receive uniform 


weekly or monthly installments on its certificates of indebtedness pur- 


-! 


1 


chased by the borrower simultaneously with the said loan transaction, or 
‘otherwise, and pledged with the corporation as security for the said loan, 
with or without an allowance of interest on such installments, provided, 
however, that no such corporation shal charge or receive interest in excess 
of the legal rate of interest provided for in the state of Montana. 

VII. To buy, sell, or negotiate bonds, notes and choses in action 
and to sell or negotiate evidences on certificates of indebtedness or invest- 


ment of the corporation calling for the payment of money at any time, 
either fixed or uncertain and to receive payments therefor in installments 
or otherwise. 


A 


VIII. To purchase or otherwise acquire and to sell and negotiate 
drafts and acceptances drawn in connection with the sale of merchandise 
on account of the purchase price thereof and to take from the acceptors 
or holders of such drafts and acceptances as security therefor, with or 
without other collateral, choses in action or other evidences of indebtedness 
issued by it and to be paid in uniform monthly, weekly or other periodical 


installments. 


IX. To charge for a loan made pursuant to this action one dollar 


for each fifty dollars or fraction thereof loaned for expenses incurred in 
making the loan; no charge shall be collected unless a loan shall have 
been made. 


En. Sec. 7, Ch. 119, L. 1925. 


6109.8. Powers relating to deposits. The power conferred upon cor- 


_porations organized under this act by the foregoing action shall not be 
construed as authorizing such corporation to receive deposits of money 


subject to check, payable on demand, or payable unconditionally at a fixed 
time. 
En. Sec. 8, Ch. 119, L. 1925. 


- 6109.9. Restrictions on powers. No Morris Plan Company shall: 

(a) Make any loan to one person, firm or corporation for more than 
ten per centum of the amount of the capital and surplus of such Morris 
Plan Company. 

(b) Make any loan under the provisions of this act for a longer 
period than one year from the date thereof. 
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(c) Deposit any of its funds with any other corporation unless such 
corporation has been designated as such depository by a vote of the ma-. 
jority of the directors, exclusive of any director who is an officer, director 
or trustee of the depository so designated, present at a meeting duly 
called at which a quorum is in attendance. Such bank must first be 
approved by the superintendent of banks as a depository bank for such 
company. 

En. Sec. 9, Ch. 119, L. 1925. 


6109.10. Resident directors. At least three-fourths of the directors 
of any Morris Plan Company shall be residents of the state of Montana. 


En. Sec. 10, Ch. 119, L. 1925. 


6109.11. Supervision by state banking department. Every corpora- 
tion incorporated under the provisions of this act shall report to, and be 
subject to the supervision of the state banking department. 


En, Sec. 11, Ch. 119, L. 1925, - 


CHAPTER 14. 
INSURANCE COMPANIES—GENERAL REGULATIONS. 


6121. Discrimination prohibited. 
Cited in Robb v. Porter et al., 65 Mont. 460, 211 Pac. 210. 


6124. Commissioner may suspend licenses—General powers. When- 
ever it shall appear to the satisfaction of the commissioner of insurance 
after a hearing before him upon notice, that any company, officer, agent, 
solicitor or helper has violated any provisions of this act, he shall suspend 
the license of any such company, officer, agent, solicitor or helper to 
transact business in this state for a period of sixty (60) days for the first 
offense, and for a period of from not less than one year to not more than 
three years in the discretion of the commissioner of insurance, for the 
second or any additional offenses, and no other license shall be issued to 
any such company, officer, agent, solicitor, or helper during the period 
of suspension, as the case may be. 

The insurance commissioner is hereby given power to do all things 
necessary and convenient for earrying into effect the laws of this state 
governing insurance companies and may from time to time promulgate. 
necessary rules and regulations for the better protection of the insuring 
public. 

Amd. Sec. 1, Ch. 20, L. 1923. 
Cited in Robb v. Porter et al., 65 Mont. 460, 211 Pac. 210. 
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CHAPTER 18. 
SURETY COMPANIES. 
6207. Execution of official bonds. 
‘Cited in Stabler v. Porter, 72 Mont. 62, 232 Pac. 187. 


6221. Revocation of license of surety company. 


This section provides that where a 
surety company refuses to pay a judg- 
iment against it on a bond furnished by 
\it and fails to take an appeal for ninety 
days after its rendition, the insurance 
‘commissioner shall revoke its _ license. 
‘Such a company did not perfect its ap- 
peal from a judgment in an action on 
‘a constable’s bond until the ninety-fifth 
day after rendition. Its undertaking on 
appeal was satisfactory to the judgment 
ereditor. In action by the latter against 
the insurance commissioner for writ of 


be affected either by the issuance or de- 
nial of the writ, and the effect of its 
issuance would have been the destruc- 
tion of the company’s business in the 
state without an opportunity to be heard, 
it not being a party to the action, re- 
fusal to issue it was not error. Stabler 
v. Porter, 72 Mont. 62, 232 Pace. 187. 
Obiter: Where the license of a surety 
company is sought to be revoked under 
this section for failure to pay a judgment 
rendered against it in an action on a 
bond furnished by it quo warranto may 


‘mandate to compel revocation of the com- 
pany’s license, held that since plaintiff’s 
rights were fully protected and could not 


be resorted to. Stabler v. Porter, 72 
Mont. 62, 232 Pac. 187. 


6236. What bonds may be furnished—Payment of premium. When- 
ever an official bond is required of any state, county, or city officer, such 
officer may furnish either a surety company bond, or a good and sufficient 
individual bond, executed and approved as required by law, or may fur- 
mish such other security as may be approved by the person, officer, or 
board authorized by law to examine and approve such official bond; pro- 
vided, that where such officer shall furnish a surety company bond, the 
premium therefor shall be a proper charge against the general fund of 
the state, county, or city, as the case may be; provided, further, that the 
provisions of this section, making such premium a charge against the 
general fund of the state, county, city, town, or municipality shall not be 
construed to include any deputy, clerk or subordinate officer, where a 
bond is required to be furnished by the principal or body appointing the 
same. 


Amd. Sec. 1, Ch. 145, L. 1923, 


CHAPTER 20. 
LIFE INSURANCE COMPANIES. 


6258.1. Corporations—Policy-holders to participate in elections. The 
by-laws of corporations organized in this state for the transaction of the 
business of life insurance upon the stock plan may provide a plan for 
policy-holders participating with its stockholders in the election of its 
directors. 

En. Sec. 1, Ch. 8, L. 1923. 


6258.2. Revocation of by-laws, when forbidden. Any by-law so 
adopted at any regular or special meeting of the stockholders may there- 
after be extended in its terms, but shall not be curtailed or revoked. 


“En. Sec. 2, Ch, 8, L. 1923. 
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6269. Regulation of investments. No life insurance company organ- 
ized or incorporated under the laws of this state shall invest in or loan 
upon any shares of stock of any corporation. It may invest or loan its 
funds and accumulations in or upon government, state, county, or munici- 
pal securities, and bonds or obligations amply secured by mortgage, or 
other adequate collateral security, but when more than one-third of the 
total value of the collateral security shall consist of shares of stock, it 
shall be deemed inadequate. No investment or loan, except policy loans, 
shall be made by any such life insurance company unless the same shall 
first have been authorized by the board of directors, or by a committee 
thereof charged with the duty of supervising such investment or loan. No 
such company shall subscribe to or participate in any underwriting of 
the purchase or sale of securities or property, or enter into any transaction 
for such purchase or sale on account of said company, jointly with any 
other person, firm or corporation; nor shall any such company enter into 
any agreement to withhold from sale any of its property but the disposi- 
tion of its property shall be at all times within the control of its board 
of directors. Any such company, in addition to other investments al- 
lowed by law, may invest any of its funds and accumulations in the 
bonds of the United States or of this state, or any other state of the 
United States, or of any county, city, town, or village, or duly organized 
school district therein, or of any municipality or civil division of any state, 
and may loan upon improved unencumbered real property in any state 
fifty per cent of the value of such property, or invest in the mortgage 
bonds of any dividend paying railway or street railway company duly 
incorporated and organized under the authority of this state or any other 
state, federal land bank bonds or in the mortgage bonds of any dividend 
paying industrial or public utility corporation duly incorporated and 
organized under the authority of the United States or of any state therein, 
and it may also make loans on the security of promissory notes amply 
secured by pledge of any bonds in which such insurance companies are 
hereby authorized to invest their funds, and may also make loans upon 
the security of its own policies, but no loan on any policy shall exceed the 
reserve value thereof. 


Amd. Sec. 1, Ch. 59, L. 1925. 


6280. Contingency reserve. Any life insurance company doing busi- 
ness in this state may accumulate and maintain, in addition to the capital 
and surplus contributed by its stockholders, and in addition to an amount 
equal to the net values of its policies, computed according to the laws of the 
jurisdiction under which it is organized, a contingency reserve not exceed- 
ing the following respective percentages of said net values, to wit: When 
said net values are less than one hundred thousand dollars, twenty per 
centum thereof, or the sum of ten thousand dollars, whichever is the 
greater, when said net values are greater than one hundred thousand dollars, 
the percentage thereof, measuring the contingency reserve, shall decrease 
one-half of one per centum for each one hundred thousand dollars of said 
net values up to one million dollars; one-half of one per centum for each 
additional one million dollars up to ten million dollars; one-half of one per 
centum for each additional two million five hundred thousand dollars up to 
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fifteen million dollars; and if said net values equal or exceed the last 
mentioned amount, the contingency reserve shall not exceed ten per 
-centum thereof; provided, that as the net values of said policies increase 
and the maximum percentage measuring the contingency reserve decreases, 
such corporation may maintain the contingency reserve already accumu- 
lated hereunder, although for the time being it may exceed the maximum 
percentage herein prescribed, but may not add to the contingency reserve, 
when the addition will bring it beyond the maximum percentage; provided, 
however, that nothing herein contained shall be construed to affect any 
existing surplus or contingency reserves held by any such corporation, 
save that whenever the existing surplus and contingency reserves, exclu- 
sive of said net values and capital and surplus reserve contributed by its 
stockholders and of all accumulations held on account of existing deferred 
dividend policies or groups of such policies, shall exceed the limit above 
mentioned, it shall not be entitled to maintain any additional contingency 
reserves; provided further, that for cause shown, the state auditor may, 
at any time and from time to time permit any corporation to accumulate 
and maintain a contingency reserve in excess of the limit above mentioned 
for a prescribed period, not exceeding one year, under any one permission, 
by filing in his office a decision stating his reasons therefor, and causing 
‘the same to be published in his next annual report. This section shall not 
apply to any corporation doing exclusively a nonparticipating business. 
Amd. Sec, 1, Ch. 67, L. 1925. 


CHAPTER 23%. 
FRATERNAL BENEFIT SOCIETIES. 


6313. Certificate. . 
Cited in Osborne v. Supreme Lodge ete. Ins. Dept., 69 Mont. 361, 366, 222 Pae 456. 


CHAPTER 24. 
BUILDING AND LOAN ASSOCIATIONS. 


6355 to 6374 inclusive. Relating to building and loan associations. 
Rep. Sec. 50, Ch. 57, L. 1927. 


6355. Organization of association. 
Rep. Sec. 50, Ch. 57, L. 1927. 
Cited in First Nat. Bank v. County of Dawson, 66 Mont. 321, 335, 213 Pac. 1097. 


6355.1. Purpose—Definition. A corporation, mutually operated, for the 
purpose of encouraging home building and thrift among its shareholders and 
loaning substantially all of its funds to them on real estate mortgage 
security, shall be known in this act as a building and loan association, and 

‘shall be under the supervision of the state examiner and ex-officio superin- 
‘tendent of banks, whose duty it shall be to enforce all laws with respect 
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thereto. Such associations shall have continual succession and shall be 
organized’ under and governed solely by the provisions of this act. 

En. Sec, 1, Ch. 57, L. 1927. 

Notrt.—This chapter superseded sections 6356 to 6374, Revised Codes of 1921, chap- 


ters 108 and 111 of the Session Acts of 1923, and chapters 101 and 104 of the Session. 
Acts of 1925, relating to building and loan ‘associations. 


For text treatment of this subject see vol. 4 Cal. Jur. 646. 


> 


6355.2. Articles of incorporation—Contents. Whenever any number 
of persons, not less than five (5), shall desire to incorporate a building 
and loan association, having for its object the conduct and operation of 
such an association as defined in this act, they shall prepare and file 
articles of incorporation to that effect in the manner in this act specified; 
such articles shall be signed, sealed and acknowledged in the form now 
provided by the statutes of this state for the conveyance of real estate, 
and shall include the following: 

1. The name of the association. The name shall not be the same as, 
nor too closely resemble, that in use by any existing corporation estab- 
lished under the laws of this state. The words ‘‘Building and Loan As- 
sociation’’ shall form a part of the name, and no corporation not organized 
under this act shall be entitled to use a name embodying said combination 
of words; provided, that the associations now existing may continue their 
present names; 

2. The eile office, or place of business of the association shall 
be within this state; 

3. The amount of its capital stock and the number of shares into 
which the same shall be divided; such capital stock shall be divided into 
shares having a par value of one hundred dollars ($100). 

4. A provision that such association is organized under this act for the 
purposes herein expressed ; 

5. The names and residences of the persons who subscribed and ac- 
knowledged the said declaration, a majority of whom shall be citizens of 
this state, and shall thereafter be called incorporators. 

En. Sec. 2, Ch. 57, L. 1927. 


6355.3. Certified copy of articles prima facie evidence. A certified 
copy of any articles of incorporation filed in pursuance of this act, must be 
received in all courts and other places as prima facie evidence of the facts 
therein stated. 

En. Sec. 3, Ch. 57, L. 1927. 


6355.4. Evidence of corporate existence or capacity. The certificate 
issued by the secretary of state in pursuance of section seven of this act, 
or a certificate issued by the superintendent of banks setting forth that 
any association, domestic or foreign, has fully complied with the pro- 
visions of this act and is lawfully authorized to transact business in this’ 
state shall be admitted in evidence in all courts in this state, and shall 
be prima facie evidence of the corporate character and capacity of such 
association and of its right to transact business in this state, excepting 
in an action prosecuted by the state in the nature of quo warranto. 

En. Sec. 4, Ch. 57, L. 1927. 
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6355.5. By-laws. Contemporaneously with or immediately following 
the execution of said articles of incorporation provided for in section two 


above, the incorporators then acting in the capacity of directors. shall 


adopt appropriate by-laws to govern and prescribe the methods and the 
officers by whom the business of the association shall be conducted. The 
by-laws shall be in conformity with the provisions of this act, and at all 
times during the regular hours of business shall be open to the inspection 
of the members at its principal place of business. The by-laws, among 
other things, shall especially provide for the character and method of 
conducting the business of the association, with rules governing the addi- 
tion of members, the sale of its shares, the amount of membership fee; 


provide for the annual meeting of the shareholders; for the annual elec- 
_ tion and qualification of directors and for the term or period during which 


the directors shall serve; provided that the said term or period for all 
directors shall not be less than one nor more than three years, and that 
the directors shall be so elected that as near as possible the term of an 
equal number shall expire each year; for the appointment of officers; for 


_ the adoption, ratification and amendment of the by-laws and which adop- 
tion, ratification and amendment may be made either by the stockholders 


or board of directors; for the method of voting at such annual meeting 
and for the periodical investigation of the business and condition of such 


association. Provided, however, that no by-laws and no change or amend- 
ment thereof shall be effective until first approved by the superintendent 
_ of banks, and provided further, that no association shall commence the 


transaction of business as such until the by-laws are first eppraves by the 


superintendent of banks. 


En, Sec, 5, Ch. 57, L. 1927. 
For text treatment of this subject see vol. 4 Cal. Jur. 650. 


6355.6. Capital stock defined—Investigation. The capital stock 


' named in the articles of incorporation shall be deemed to refer to the 


authorized capital stock and the organization may be completed and busi- 


‘ness commenced when five per cent thereof is subscribed and not. less. 


than twenty-five hundred dollars ($2500), paid in, in cash and such 
amount must thereafter be maintained; and provided further that when- 
ever such articles of incorporation are in due form and regularly exe- 
euted and the by-laws have been duly approved as above required and 


it shall be made to appear to the satisfaction of the superintendent of 


banks that five per cent of the authorized capital has actually been paid 
in cash upon the subscription of shares, the superintendent of banks, 
shall thereupon ascertain from the best sources of information at his 
command the responsibility, character and general fitness of the incor- 
porators, and that there is a reasonable need for the existence of such 
an association, and that the public convenience and advantage will be. 


promoted thereby. If the superintendent of banks shall not be satisfied 


with the result of his investigations of the matters above specified, he 


shall, within sixty days (60) after said articles of incorporation and by- 


laws have been presented to him, refuse to issue the certificate herein- 


' after described. If he shall be satisfied with the result of his said investi-. 
' gations, he shall within sixty days (60) after said articles of incorporation, 
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and by-laws have been presented to him, issue under his hand, and official 
seal, a certificate reciting in substance the filing in his office of the articles 
of incorporation and by-laws; that said articles and by-laws conform to 
all the requirements of this act; that he has approved the same and that 
he verily believes that the incorporators are fit and proper persons to 
conduct the business of a building and loan association as defined in this 
act and said by-laws and that there is a reasonable need for the existence 
of said building and loan association, and that the public convenience and 
advantage will be promoted thereby. Said certificate shall be made in 
quadruplicate and attached to each copy of the articles of incorporation, 
one of which shall be retained by the superintendent of banks, the other 
three shall be returned to the incorporators who shall forthwith file one 
copy thereof in the office of the secretary of state, one in the office of the 
clerk and recorder of the county in which the principal place of business 
of said association is located and the other shall be retained by the asso- 
ciation. Immediately upon the receipt of said certified copy, the secre- 
tary of state shall issue a certificate of incorporation, whereupon the incor- 
poration of said association shall be deemed complete. 


En. Sec. 6, Ch. 57, L. 1927. 


6355.7. Directors—Duties. The conduct and management of the af- 
fairs and business of such association shall be vested in a board of 
directors which shall consist of not less than five (5), nor more than nine 
(9), members. The incorporators of the association shall serve as diree- 
tors until the first meeting of the stockholders to be held at the time 
provided for by this act, or until their successors are elected and qualified, 
after which, the directors shall be elected by the stockholders of the 
association in accordance with the provisions of this act and the by-laws 
of the association. The directors, unless it is otherwise provided by the 
by-laws of the association, shall elect or appoint all the officers of the 
association. ‘Such directors when appointed or elected shall file with the 
superintendent of banks their oath of office, as provided in election or 
appointment of bank directors. Meetings of the board of directors must 
be held at least once each month. 


En. Sec. 7, Ch. 57, L. 1927. association lends money, note, 3 A. L. 
R. 1058. 
Director’s duty to disclose existence of For text ‘treatment of this subject see 


lien or claim against property on which vol. 4 Cal. Jur. 652. 


6355.8. Removal from office. No director shall be removed from 
office except as herein provided, or by a vote of the stockholders holding 
two-thirds of the capital stock, at a general meeting held after previous 
notice given in the manner provided in section 10 of this act. Meet- 
ings of the stockholders for this purpose may be called by the president, 
or by a majority of the directors, or by stockholders holding not less than 
twenty-five per cent of the capital stock. 


En. Sec. 8, Ch. 57, L. 1927. 


6355.9. Meetings of stockholders and directors. (a) The meetings’ 
of the stockholders of a Montana building and loan association must be 
held at its office or principal place of business in this state. 
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4 (b) In its by-laws such association shall provide for at least one 
regular meeting of stockholders annually. Notice of any meeting, whether 
regular or special, shall be given by the secretary in accordance with 
section 10 of this act. The board of directors shall have the right to 
eall a special meeting at any time. The board of directors must also 
eall a special meeting whenever petitioned so to do by stockholders own- 
ing at least twenty-five per cent of the issued stock. The secretary shall 
eall special meetings in the same manner as provided in section 10 of this 
act. 


En. Sec. 9, Ch. 57, L. 1927. 


6355.10. Notice of Meetings. At least thirty (30) days prior to any 
annual or special meeting of any such association a notice stating the time 
and place of such meeting shall be deposited in the postoffice at the 
principal place of business of such association directed to each member 
at his address, as the same appears at the time on the books of the asso- 
ciation, and when so deposited, postage prepaid, shall be deemed a legal 
and sufficient notice of any such meeting: provided also that in addition 
thereto notice may be given by four (4), consecutive weekly publications 
im a newspaper published in the county where the association has its 
principal place of business. Such publication shall be complete on the 
‘day of the fourth publication and in notices of special meetings there 
shall be attached to and accompanying such notice a. statement of any 
matter or matters to be considered at said meeting. All members of such 
association shall be entitled to vote at such meetings in person or by 
| proxy. 
En. Sec. 10, Ch. 57, L. 1927. 


6355.11. Proxies. At least once every year the board of directors of 
every building and loan association shall, by resolution, direct the sec- 
retary of such association and he shall mail to every stockholder of such 
‘ association a blank form of proxy, and the stockholder shall have the 
‘right and privilege of withdrawing his former proxy and of substituting 
another in its stead. Every proxy shall continue in force and be binding 
upon the stockholder until such proxy is revoked or another substituted. 
_ En. Sec. 11, Ch. 57, L. 1927. 


6355.12. Powers and duties of building and loan associations. Every 
building and loan association is a creature of the law having certain 
powers and duties of a natural person and as such has power: 
(1). Of continual succession, by its corporate name. 
(2). To sue and be sued, in any court; 
(3). To make and use a common seal and alter same at pleasure; 
(4). To appoint such officers or agents as the business of the corpora- 
tion may require, and to allow thei suitable compensation; 
(5). To enter into any obligations or contracts essential to the trans- 
‘action of its ordinary affairs, or for the purposes of the corporation; 

(6). Such association shall have power to issue stock to members on 
‘such terms and conditions as the constitution and by-laws may provide, 
»but no association shall issue preferred stock; 
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(7). To assess and collect from members such dues, fines, interest, 
fees and premium on loans made, which premium shall not exceed one 
per centum of the amount of the loan, or other assessment as ‘may be 
provided for in the constitution and by-laws. The total of such fines, 
interest, fees or other assessments shall not exceed ten (10) per centum 
per annum. Fines for nonpayment of dues only shall not be imposed for 
a longer period than six months (6), against any stock or stockholder. 
In case of associations operating under a serial plan such fines shall not 
exceed the total amount of earnings credited; 

'(8). To permit members to withdraw all or part of their stock credits 
at such time and upon such terms as the constitution and by-laws may 
provide; provided, that no charge or fee, except as herein provided, shall 
be made against any, member who withdraws his stock, after having given 
thirty (30) days’ notice of such withdrawal; provided, also, that no fine 
of any description shall be made upon the par value of such stock or 
upon the declared dividends because of such withdrawal. Any member 
who withdraws his stock or whose stock is matured, shall be entitled to 
receive all dues paid in and all dividends declared less fines imposed for 
nonpayment of dues, less a reasonable membership fee not exceeding 
two per cent of the par value of each share of stock and less a pro rata 
share of all losses, if any, which have occurred, and no other fine or 
assessments shall be made against such stock. Applications for with- 
drawals are to be registered on the books of the association in the order 
received and after outstanding contracts have been provided for, at least 
one-half of the collections made by the association must be used for the 
payment of the withdrawals in the order received; provided, however, 
that if applications for withdrawal are six months old, all collections 
must be used for payment. 

(9). To cancel shares of stock upon which all credits have been with- 
drawn, or upon which loans have been canceled or stock upon which no 
payments have been made for a period of six (6) months, by returning 
to the stockholders all credits, if any, and reissue such shares as new 
stock. 

(10). To issue stock to minors and permit the same to be withdrawn 
as other stock, and the receipt of such minor shall be valid acquittance 
if his rights have been fully secured to him. 

(11). To acquire, hold, encumber and convey such real estate and 
personal property as may be necessary for the transaction of its business, 
or necessary to enforce or protect its securities. Provided, not over ten 
per cent (10%), of the assets of any association shall be invested in home 
office buildings, furniture and fixtures. Also ownership of other real 
property acquired in any manner or for any purpose shall not be held 
for more than five (5) years, except by permission of the superintendent 
of banks. 

(12). To borrow money, only when necessary not exceeding twenty 
per cent (20%) of its assets, and issue its promissory note therefor; pro- 
vided, that the assets and securities of an association shall not be pledged 
or hypothecated to secure its borrowed money or for any other purpose, 
without the consent of the superintendent of banks. However, if the 
superintendent of banks determines that it is advisable to pledge assets in 
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order that funds may be secured he may authorize such pledging or 
| hypothecation; but in no event shall the margin of security pledged 
-exceed twenty-five per cent (25%) of the funds so borrowed. 

(18). To make loans to members on the security of the shares of the 
association, and also on their notes secured by first mortgages on im- 
proved real estate, including suburban homes, but not on farm lands or 
mining property, for not to exceed sixty-five per centum of the actual 
value of such real estate, and upon such terms and conditions as may be 
provided in the constitution and by-laws; provided, however, that in all 
eases where the promissory note, or other written evidence of the loan 
-made by any building and loan association requires the payment of said 
loan, or the total aggregate sum of principal and interest in periodic 
installments, said promissory note, or other written evidence of debt 
‘shall specifically state the actual interest rate charged the borrower upon 
the unpaid balance of the principal amount at each periodic payment; 
provided, further, that when the note or other evidence of debt does not 
require the payment of said loan in periodic installments, the note or 
other evidence of debt shall specifically state ae actual rate of interest to 
be charged the borrower. 

Provided, however, that in all notes sata mortgages now in force 
which do not specify the actual rate of interest charged the borrower 
upon the unpaid balance of the principal at each periodic payment, all 
payments made on the said notes must be distributed by crediting the 
‘same, first, upon the interest on the unpaid balance of the loan at the 
rate actually earned under the terms of the notes and mortgages, and the 

remainder upon the principal of the loan, and no charges or deductions 
from any of said periodic payments shall be permitted by any such asgso- 
ciation not specifically provided for in said promissory note or other 
evidence of such loan. 

(14). To cancel such loans and release the securities on such as the 
board of directors may provide. But any borrower may have his loan 
canceled upon the following terms, to wit: By paying all interest pre- 
-mium and fines for delinquent payments up to the date of cancellation 
and the sum actually borrowed, less payments on principal dues paid in 

and the dividends credited. 
(15). To invest the money of the association in: 

(a) The bonds and securities of the United States; 

(b) The bonds and warrants of any state and of any county, city 
or school district in the state of Montana; and 

(c) Not to exceed ten per cent (10%) of the association assets in 
such other bonds and securities as may be approved by the superinten- 
dent of banks. 

(16). To loan money to other building and loan associations. 

(17). To make such annual or semi-annual distribution of all the 
‘earnings after payment of expenses and setting aside a sum for the 
contingent fund as herein provided. 

(18). To amend its articles of ineorporation by changing the name, 
place of business, the number of directors; to increase or decrease the 
capital stock, by a majority vote of its directors; provided that no such 
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amendments shall be effective until first approved by the superintendent 
of banks, 

(19). To dissolve the corporation in accordance with the provisions 
of this act. 

(20). To provide by constitution and by-laws, adopted or amended, 
by its board of directors for the proper exercise of the powers herein 
granted, and the conduct and management of its affairs. 

(21). All such other powers as are necessary and proper to enahle 
such corporation to carry out the purpose of its organization. 

En. Sec. 12, Ch. 57, L. 1927. 


Secretary’s authority to indorse and transfer commercial paper, note, 12 A. L. R. 
144. 


6355.13. Stockholders. The owners of shares in a building and loan 
association are called stockholders. 
En. Sec. 13, Ch. 57, L. 1927. 


6355.14. Transfer of stock—Effect. The delivery of a stock certifi- 
cate of a building and loan association to a bona fide purchaser or pledgee 
for value, together with a written transfer of the same, or a written 
power of attorney to sell, assign or transfer the same, signed by the 
owner of the certificate, shall be a sufficient delivery to transfer the title 
as against the creditors of the transferor and subsequent purchasers, but 
no such transfer shall affect the right of the building and loan associa- 
tion to pay any dividend due upon the stock, or treat the holder of 


record as the holder in fact, until such transfer is recorded upon the 


books of the building and loan association, or a new certificate is issued 
to the person to whom it has been transferred. 

En. Sec. 14, Ch. 57, L. 1927. 

Blue sky laws as applicable to building and loan associations, note, 24 A. L. R. 529, 


6355.15. Requirements of transfer in certain cases. When a certifi- 
eate of stock in a building and loan association is owned by persons resid- 
ing out of the state, or is lost, the president, secretary or directors of such 
association, before entering any transfer of such stock on its books, or 
before issuing a new certificate therefor to the transferee or owner, may 
require from the attorney or agent of the owner or from the person claim- 
-ing under the transfer, an affidavit or other evidence that the owner 
was alive at the date of the transfer or that the original certificate is 
lost and has not been assigned or transferred, and may also require 
from the attorney, agent or claimant a bond of indemnity with a surety 
or sureties satisfactory to the officers of such association, to protect such 
association against any liability to the owner, assignee or transferee of 


such shares or the legal representatives of the owners of such shares, 


in ease of his or her death before the transfer, and also to protect such 
association against any liability accruing or resulting by reason of said 
lost or original certificate being thereafter presented to it. If such aff- 


davit or other evidence or bond be not furnished when required, as herein — 


provided, neither such association nor any officer thereof shall be liable 
for refusing to enter the transfer on the books of the association. 

En. Sec. 15, Ch. 57, L. 1927. 
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6355.16. Bonds of officers, agents and employees. All officers, em- 
‘ployees and agents of such association who have charge or possession of 
money, securities, or property, shall give bond before entering upon said 
duties to the satisfaction of the board of directors and the superintendent 
of banks for the faithful performance of the same, and the safekeeping 
and proper application of all moneys or. property coming into their 
hands. All officers of such association, on being re-elected to the office, 
and all agents and employees upon their re-appointment, shall renew 
their bonds. The board may be increased or additional security required 
at any time by the board of directors. Directors shall not be eligible as 
-bondsmen. 


' En. Sec. 16, Ch. 57, L. 1927. 


6355.17. Employment of agents—Licenses and revocation thereof. 
It shall be unlawful for any building and loan association doing business 
within the state of Montana to employ any agent for the purpose of 
soliciting loans and/or the sale of stock in the said association, unless 
he shall first be licensed by the superintendent of banks to solicit loans 


and/or sell the stock of said association and no agent representing any 
_ association, foreign or domestic, doing business within the state of Mon- 


i 


\ 


_ tana shall solicit loans and/or the sale of stock of any association unless 


he shall first be licensed by the superintendent of banks. 
No leense shall be issued to any applicant for an agent’s license 
until such applicant shall have first filed in the office of the superintendent 


of banks a written request from the building and loan association desir- 
/ ing to employ him as agent and has made and filed an application there- 


| for upon a form to be prescribed and furnished by the examiner, which 


'must show the applicant’s name, business and residence address, commu- 
nity or district in which he wishes to act as agent, the nanie of the com- 
pany to be represented, his occupation for the last twelve months and 


‘such other information as the superintendent of banks may require. If 


the superintendent of banks is satisfied that the applicant is a fit and 


‘proper person to engage in the solicitation of loans and/or the sale of 
stock he shall issue the license. The superintendent of banks upon ten 
(10) days’ notice to any agent, and upon hearing thereon, may revoke 


' the license of any agent upon the following grounds: 


(1). For misrepresentation ; 
(2). If the said agent be convicted in any court. for violation of the 


eriminal statutes; 


(3). When satisfied that said agent is not a fit and proper person to 
engage in the business of selling building and loan association stock. 

(4). He shall revoke the license of any agent upon the request of 
such association employing such agent. 

Each license provided for in this act shall expire on December 31st 
of each year, and for the issuance or renewal thereof the superintendent 
‘of banks shall require a fee of two dollars ($2). 


En. Sec. 17, Ch. 57, L. 1927. 


6355.18. Fund for contingent losses. The amount to be set aside to 
‘the fund for contingent losses shall be determined by the board of 
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directors, but in all permanent or serial associations at least five per cent’ 
(5%) of the net earnings shall be set aside each year for such fund until 
it reaches at least five per cent (5%) of the book value of the stock. 
All losses shall be paid out of such fund until the same is exhausted, 
and whenever the amount in said fund falls below five per cent (5%) 
of the book value of the stock as aforesaid, it shall be replenished by 
annual appropriations of at least five per cent (5%) of the earnings, as. 
hereinbefore provided, until it again reaches said amount. 


En. Sec. 18, Ch. 57, L. 1927. 


6355.19. Payment of expenses and losses—Dividends. All expenses: 
of any such association shall be paid out of the earnings only; in such 
manner as may be provided inits by-laws. The charges incident to a loan, 
if paid by the borrower, shall not be deemed a part of the current 
expenses. 

The portion of the earnings provided in the preceding section shall 
be reserved annually or semi-annually for the payment of contingent 
losses and the residue of such earnings shall be transferred as a dividend 
in such proportion to the credit of all members as the association, by its 
constitution and by-laws, may provide, to be paid to them at such time 
and in such manner as will conform with this act and the by-laws of such 
association. Further losses, should there be any, shall be assessed in the 
same proportion and manner on all members, to the extent, only, of their 
stock eredits in such association. No further or other charge or assess- 
ment, of any kind, can be made against any stockholder. 

En. Sec. 19, Ch. 57, L. 1927. 


6355.20. Taxation. Every association shall be assessed for and pay 
taxes upon its office furniture and fixtures and all real estate acquired 
in the course of its business. The amount standing to the eredit of each 
member of any such association, upon its books, shall be considered and 
held as the individual credit of each member, and each member shall list 
the shares held by him for taxation, at their real value in money, in the 
county of his residence, the same as other credits are listed, except shares 
from which loans have been made, or money advanced, by the association, 
and as to such shares they shall be listed for taxation at the net cash 
value of the stock, to be ascertained by deducting the loan from the cash 
value of the shares. Associations organized under or controlled by this 
act shall be subject to taxation in no other way. 


En. Sec. 20, Ch. 57, L. 1927. 


6355.21. Annual statements. Every building and loan association 
doing business in this state shall, annually on the thirtieth day of June, 
or within twenty days thereafter, make a full detailed report, in writing, 
of the affairs and business of the association for the fiscal year ending 
on said June 30th, showing its financial condition at the end of said year. 

En. Sec, 21, Ch. 57, L. 1927. 


6355.22. Form of statement—Where filed. The statement shall be in 
such form and contain such information as may be prescribed by the 
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“superintendent of banks. It shall be sworn to by the secretary of such 
association and its correctness attested by at least three directors or an 
auditing committee appointed by the board of directors. The original 
shall be filed with the superintendent of banks within twenty days after 
‘the close of the fiscal year, and such an abstract thereof as the super- 
intendent of banks may require shall be posted for sixty (60) days in the 
office or meeting place of such association, and also published once in the 
“newspaper published in the town in which the association is located, 
or if no newspaper is published in the town in which the association is 
located, then in one published nearest thereto in the same county, and 
such proof of publication shall be furnished at such times and in such 
“Manner as may be required by the superintendent of banks. 
En. Sec. 22, Ch. 57, L. 1927. 


6355.23. Duties of superintendent of banks. The superintendent of 
banks shall examine all building and loan associations doing business in 
this state at least once a year. Also, whenever ten per cent (10%) of 
the subscribed stock of any association files a written application with 
| the superintendent of banks, requesting him to make examination of any 
_ association, he shall make such examination forthwith, and the expense 
‘of the examiner making such examination, including living expenses 
-and transportation, together with a fee of fifteen dollars ($15) per day 
| for each day actually consumed in the examination shall be paid by the 
| association examined, and the examiner’s finding to be available to the 
| petitioners and the board of directors of the association notwithstanding 
“any provisions to the contrary contained in this act. Provided further, 
‘that such fee and expense when so collected shall be deposited with the 
, state treasurer for re-appropriation to the current department appropria- 
‘tion of this department. 


En. Sec. 23, Ch. 57, L. 1927. 


6355.24. Powers of superintendent of banks. Such superintendent 

_ of banks shall have power to prescribe for and supervise uniform system 

of reports, and accounting for all associations; shall have access to and 

may compel the production of all books, papers, securities and moneys 

' of any association under examination. He shall have power to administer 

oaths to and examine the officers and agents of such association and its 
» affairs. 


En. Sec. 24, Ch. 57, L. 1927. 


< 


6355.25. Reports—Contents and publication. Every building and loan 
association shall make to the superintendent of banks a report of condition 
“whenever requested to do so by the superintendent of banks, according to 

the form which may be prescribed by him, verified by the oath or affirma- 
tion of the president, vice-president, or secretary of such association, and 
‘attested by the signature of at least two of the directors. Hach such report 
shall exhibit in detail and under appropriate heads, the resources and lia- 
bilities of the association at the close of business on any past day by him 
‘specified; and shall be transmitted to the superintendent of banks within 
‘five (5) days after the receipt of a request or requisition therefor from him 
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and in such form as may be required by the superintendent of banks it 
shall be published as soon as possible in a newspaper published in the place 
where such association is established, or if there be no newspaper pub- 
lished in the place, then in one published nearest thereto in the same 
county, at the expense of the association; and such proof of publication 
shall be furnished at such times and in such manner as may be required 
by the superintendent of banks. ° 
En. Sec. 25, Ch. 57, L. 1927. ; 


6355.26. Removal of directors, officers or employees. Any director, 
officer or employee of- any association found by the superintendent of 
banks, after examination, to be dishonest, shall be removed from office 
by the board of directors of such association on the written order of the 
superintendent of banks, and if the directors neglect or refuse to remove 
such director, officer or employee, in event any losses accrue to such 
association thereafter by reason of the dishonesty of such director, officer 
or employee, such written order of the superintendent of banks shall be 
deemed to be conclusive evidence of the negligence of the directors fail- 
ing to act upon the same as herein provided in any action brought against 
them, or any of them, for recovery of such losses. 

En. Sec. 26, Ch. 57, L. 1927. 


6355.27. Fees paid into state treasury. All fees provided for in this 
act and paid to the superintendent of banks, or secretary of state shall 
be by them turned into the state treasury for the state examiner’s fund. 

En, Sec. 27, Ch. 57, L. 1927. 


6355.28. Application to other persons, corporations, associations, etc. 
The provisions of this act shall apply to and be enforceable against all 
corporations, persons, firms, partnerships, associations, trustees or com- 
binations of persons whatsoever, whether foreign or domestic, and 
whether citizens of this state or otherwise, that transact, or attempt to 
transact, a building and loan business, or a business of like kind, or 
character, or where, by its or their charter, constitution, by-laws or by 
a declaration of trust, or other device, or by a contract or agreement, the 
members or customers are required to pay regular installments to a com- 
mon fund or series, from which fund or series loans are made to said 
members, customers, or to others for the purpose of building homes or 
buildings, purchasing building sites, paying off liens or debts against real 
estate, or for other purposes, within the boundaries of this state. The 
name association when used in this act shall be deemed to inelude any 
of the above named. | 


En. Sec. 28, Ch. 57, L. 1927, 


6355.29. Foreign associations—Requirements. Any association as 
defined in the foregoing section organized under the laws of any state, 
other than Montana, or of the United States, or of any foreign govern- 
ment, shall, before doing business within this state, file in the office of 
the secretary of state and in the office of the superintendent of banks, a 
duly authenticated copy of their charter, articles of incorporation, or 
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articles of agreement, and also a statement, verified by oath of the presi- 
dent and secretary of such corporation or managing officials if other than 
a corporation and duly verified, showing: 

1. The name of such association and the location of its principal office 
or place of business without this state; and the location of the place of 
business or principal office within this state; 

2. The names and residences of the officers, trustees or directors; 

3. The amount of capital stock; 

4. The amount of capital invested in the state of Montana. 

Such association shall also file, at the same time, and in same offices, 
a certificate, under seal and the signature of its president, vice-president, 
or other acting head, and its secretary, if there be one, certifying that 
the said association has consented to all the license laws and other laws 
of the state of Montana relative to foreign associations and has consented 
to be sued in the courts of this state, upon all causes of action arising 
against it in this state, and that service of process may be made upon 
some person, a citizen of this state, whose name and place of residence 
shall be designated in such certificate, and such service, when so made 
upon such agent, shall be valid service on the association. 


En. Sec. 29, Ch. 57, L. 1927. 


6355.30. Consent of agent. The written consent of the person so 
designated to act as agent shall also be filed in ike manner, and such 
designation shall remain in force until the filing in the same offices of a 
written revocation thereof, or of a consent, executed in like manner. A 
certified copy of a designation so filed, accompanied with a certificate 
that it has not been revoked, is presumptive evidence of the execution 
thereof, and conclusive evidence of the authority of the officer executing 
it. 


En. Sec. 30, Ch. 57, L. 1927, 


6355.31. Contracts void if made before compliance with act. If any 
such foreign association shall attempt or commence to do business in this 
state without having first filed said statement, certificate and consent, 
required by this act, or without complying with any or all of the laws of 
Montana relating to the payment of fees or licenses, no contract made by 
them or any agent or agents thereof, during said time, shall be enforce- 
able by them until the foregoing provisions have been complied with. 


En, Sec. 31, Ch. 57, L. 1927. 


6355.32. Shares of stock subject to attachment. The stock or shares 
of such foreign associations, doing business in this state, shall be subject 
to attachment in the same manner as now provided by law in the case 
of domestic associations. 

En. Sec. 32, Ch. 57, L. 1927. 


6355.33. Laws of other states. When by the laws of any other state, 
territory or nation any taxes, fines, penalties, licenses, fees, deposits of 
money or securities or other obligations or prohibitions are imposed on 
building and loan associations of this state, doing business in such other 
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state, territory or nation, or upon their agents therein, so long as such 
laws to continue in force ihe same obligations and protibiiiens shall be im- 
posed on the associations of such other state, territory or nation doing, 
or attempting to do a building and loan business: or a business of like 
“kind. or character in this state, and upon their avents herein. 


En. Sec, 33, Ch. 57, L. 1927. 


6355.84. Conformity required. The powers, rights, duties, privileges 
and obligation of every such association heretofore and hereafter organ- 
ized and doing business in the form of a character similar to that au- 
thorized by this act, shall be governed, controlled, construed, extended, 
‘limited, and determined by the provisions of this act, to the same extent 
and effect as if said association has been organized and incorporated 
under or pursuant to its provisions and the articles of incorporation, 
by-laws. and rules of each heretofore made or existing are hereby modi- 
fied, altered and amended to conform with the provisions of this act and 
the same are declared void where such articles of incorporation, by-laws 
or rules are inconsistent with its provisions; except that the obligations 
of any existing association, whether between such association and its 
shareholders or any one of them, or any other person or persons, or any 
valid contract between the shareholders of such association existing at 
the time this act takes effect, shall not be in any way impaired by the 
provisions of this act; and with such exceptions every building and loan 
association shall possess the powers, rights, duties and privileges, and 
be subject to the obligations, restrictions and liabilities conferred and 
imposed by this act, notwithstanding anything to the contrary in its 
articles of incorporation, by-laws or rules. All obligations to any such 
association heretofore contracted shall be enforceable by it and in its 
name and demands, claims and rights of action against any such associa- 
tion shall be enforced against it as fully and completely as they might have 
been enforced before. Except as above set forth, on and after six months 
after the passage and approval of this act, no domestic or foreign associa- 
-tion now engaged in the business: of a building and loan association, or a 
business of like character, shall be permitted to conduct such business in 
‘this state unless it comply in every respect with the provisions of this 
act... bs : 
En. Sec. 34, Ch. 57, L. 1927. 


6355.35. Penalties. It shall be unlawful for any association, whether 
foreign or domestic, and whether citizens of this state or otherwise, to 
-do business, or attempt to do business, as defined in this act, without 
having first complied with its provisions and having received a certificate 
of authority to do business, from the superintendent of banks. Any such 
association, violating any of the provisions of this act, and failing to 
comply with any of its provisions, shall be fined not less than two hundred 
and fifty dollars ($250) nor more than one thousand dollars ($1, 000), for 
each: and every such violation, to be recovered by an action in the name 
‘of the state, and on collection, paid into the state treasury. Any person 
‘or persons, whether citizens of this state or otherwise, who aids or assists 
‘any such association to do business contrary to the provisions of this 
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act, without having first complied with all of its provisions, shall be 
guilty of a misdemeanor and on conviction thereof shall be fined not more 
than five hundred dollars ($500) or imprisoned not more than six (6) 
months, or both. 


En. Sec. 35, Ch. 57, L. 1927. 


6355.36. Superintendent of banks’ report. The superintendent of 
banks shall keep and preserve in permanent form a full record of his 
proceedings, including a concise statement of each association examined, 
and he shall annually make a report to the governor of the general con- 
duct and condition of the building and loan association doing business 
in this state, with such suggestions as he may deem expedient. Such 
report shall also include the information contained in the statement re- 
quired of the association, and arranged in tabulated form. He shall also 
report the whole amount of the income of his office, the source whence 
derived, and the expenses in detail during the year ending on the thirtieth 
day of June. 

- En. Sec. 36, Ch. 57, L. 1927. 


6355.37. Obtaining property by fraud, false report, refusal to permit 

inspection of books. A director, officer, agent, or employee of any build- 
ing and loan association who: 
(1) Wilfully receives or possesses himself of any of its property, 
otherwise than in payment for a just demand, and with intent to defraud, 
omits to make or cause or direct to be made a full and true entry thereof 
in its books and accounts; or 

(2) Coneurs in omitting to make any material entry thereof; or 

(3) Wilfully makes or coneurs in making or publishing any written 
report, exhibit or statement of its affairs or pecuniary condition, contain- 
ing any material statement which is false; or 

(4) Having the custody or control of its books, wilfully refuses or 
neglects to make any proper entry in the books of such association as 
required by law, or to exhibit, or allow the same to be inspected and 
extracts to be taken therefrom by the superintendent of banks, his chief 
deputy, or any of his examiners, shall be guilty of a felony. 


En. Sec. 37, Ch. 57, L. 1927. 


6355.38. Purchase of obligations of association by officer. No di- 
rector, officer, agent or other employee of any building and loan asso- 
ciation shall, directly or indirectly, for his own personal benefit, pur- 
chase, or be interested in the purchase of any obligation of said 
association for a less sum than shall appear upon the books of such 
association to be the value thereof. Every person violating the pro- 
visions of this section shall, for each offense, forfeit to the state three 
times the face value of any such obligation so purchased. 


En, Sec. 38, Ch. 57, L. 1927, 


6355.39. Purchase of assets of association by officer. No officer, di- 
rector, agent, or other employee of any association shall, directly or 
indirectly, for his own personal benefit, purchase, or be interested in the 
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purchase of any of the assets of any building and loan association for a 


less sum than the book value thereof Every person violating any pro- 


vision of this section, shall, for each offense, forfeit to the state twice the 


nominal value of any such asset so purchased. 
En. Sec. 39, Ch. 57, L. 1927. 


6355.40. Calculation of profits. Interest or commissions unpaid, al- 
though due or accrued, on debts owing to any building and loan associa- 
tion, shall not be included in calculation of its profits. 

En. Sec. 40, Ch, 57, L. 1927. 


6355.41. Limitation on loans. The total liabilities of any person, co- 
partnership, or corporation to any association for money .borrowed, how- 
ever secured, including in the liabilities of a copartnership, the liabilities 
of the several members thereof, shall at no time exceed twenty per centum 
of the amount of the assets of such association, 


En. Sec. 41, Ch. 57, L. 1927. 


6355.42. Joint ownership. Any building and loan association may 
issue shares to or in the name of two or more persons, whether husband 
and wife or otherwise; withdrawal by any one of such persons, and the 
receipt or acquittance of any one of such persons shall be valid and suffi- 
cient to release and discharge to the association for such withdrawals, 
regardless of the death or disability of any other such joint shareholder. 

En. Sec. 42, Ch. 57, L. 1927. 


6355.43. Trusts—Payment. Whenever any shares of stock shall be 


purchased in any building and loan association by any person in trust 
for another, and no other or further notice of the existence and terms of 


a legal and valid trust shall have been given in writing to the association, 


in the event of the death of the trustee, the same, or any part thereof, 
together with the interest or dividends thereon, may be paid to the per- 
son for whom said shares were purchased. 


En. Sec. 43, Ch. 57, L. 1927. 


6355.44. Shares held by minor. Whenever any shares of stock in 
any building and loan association shall be purchased by or in the name 
of any minor, the same shall be held for the exclusive right and benefit 


of such minor, and free from the control or lien of all persons whatso- — 


ever, except creditors, and shall be paid, with any interest due thereon, 
to the persons in whose name the shares of stock shall have been pur- 
chased, and the receipt of such minor shall be sufficient release or dis- 
charge for such shares of stock -to the association. 


En. Sec. 44, Ch. 57, L. 1927. 


6355.45. Reports confidential. Whoever, being the superintendent of 
banks, a deputy, assistant or clerk in his employ or an examiner, fails to 
keep secret the facts and information obtained in the course of an exam- 
ination, or by reason of his official position, except when the public duty 
of such officer requires him to report upon or take official. action regard- 
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ing the affairs of the association so examined, or wilfully makes a false 
official report as to the condition of such association, shall be removed 
from office and shall be fined not more than five hundred dollars or, 
imprisoned in the penitentiary not less than two years nor more than five 
years, or both. Nothing in this section shall prevent the proper exchange 
of information relating to building and oan associations and the busi- 
ness thereof, with the representatives of building and loan departments 
of other states, but in no case shall the private business or affairs of any 
individual, association or company be disclosed. 


En. Sec, 45, Ch. 57, L. 1927. 


6355.46. Checking accounts prohibited. No building and loan. asso- 
ciation shall carry any demand, commercial or checking account, or 
receive any sum of money on deposit. 


En, Sec. 46, Ch. 57, L. 1927. 


6355.47. Voluntary liquidation and settlement. By and with the 
consent of the superintendent of banks any association organized under 
| the laws of and doing business in this state, may, if the stockholders deem 
it advisable, go into liquidation, and for the purpose of so doing may, at 
/any regular or called meeting of the stockholders, adopt a resolution 
declaring that such association intends to go into liquidation and dis- 
‘continue business as a building and loan association. A copy of such 
/ resolution, duly certified by the president and secretary of such asso- 
‘ @iation, under the seal thereof, shall be transmitted to the superintendent 
' of banks within ten (10) days after the passage thereof. Thereupon the 
‘ superintendent of banks shall issue his certificate reciting that such reso- 
tution has been filed in his office, and that such association is in liquida- 
‘tion. After the filing of such notice, it shall not be lawful for such asso- 
' Giation to issue stock, or to loan or advance its money to members or to 

any other person or persons, but all of the income and receipts of such 
/ association, in excess of the actual expense of managing the same, shall 
be applied to pay off first the indebtedness and then the stock in such 
association upon which no loans have been made, the same to be paid pro 
rata. The board of directors of such association in liquidation may adopt 
such rules and make such orders as shall be just and equitable for the sale 
and disposition of all property held by such association and for the 
division of the assets of such association. Such association in liquida- 
tion, shall be subject to examination and under the supervision of the 
superintendent of banks. 


En. Sec. 47, Ch. 57, L. 1927. 


6355.48. Insolvency or impairment of building and loan association. 
Whenever it shall appear to the superintendent of banks that the affairs 
of any building and loan association are in an unsound condition, or 
that it is conducting its business in an unsafe or unlawful manner, the 
superintendent of banks may take possession of all books, records and 
-assets of every description of such association and hold and retain the 
possession of same pending the further proceedings herein specified. 
Should the board of directors, secretary or person in charge of such asso- 
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ciation refuse to permit the superintendent of banks to take possession ag 
aforesaid, the superintendent of banks shall communicate such fact to the 
attorney general, whereupon it shall become the duty of the attorney 
general at once to institute such proceedings as may be necessary to 
place the superintendent of banks in immediate possession of the prop- 
erty of such association. Upon taking possession of the effects of the 
association as aforesaid, the superintendent of banks shall prepare a full 
and true statement of the affairs and condition of such association, 
including an itemized statement of its assets and liabilities and shall 
receive and collect all debts, dues and claims belonging to it and pay the 
immediate and reasonable expenses of his trust. When the condition of 
such association has been fully ascertained and it shall appear that the 
affairs of said association are in fact in an unsound condition, the super- 
intendent of banks shall at once notify, in. writing, the board of directors 
of such association of his decision, giving them twenty (20) days in which 
to restore the affairs of such association to a sound condition. Mean- 
while, the superintendent of banks shall remain in charge of the books, 
records, and assets of every description of such association, attend, or 
be represented, at all directors and stockholders meetings held, suggest 
such steps as he may deem necessary to restore such association to a 
sound condition; and if same is not done within such twenty (20) days, 
he shall report the facts to the attorney general and it shall thereupon 
become the duty of the attorney general to institute proceedings in the 
district court of the county in which such association has its principal — 
place of business, for the appointment of the superintendent of banks 
as receiver and as such he is authorized to collect all moneys due such 
association and to do such other acts as are necessary to conserve its 
assets and business, and he shall proceed to liquidate its affairs. He 
shall have general and inclusive power and authority, except as other- 
wise limited by the terms of this act, to do any and all acts, to take any 
and all steps necessary, or, in his discretion, desirable for the protection 
of the property and assets of such association and the speedy and eco- 
nomical liquidation of its assets and affairs and the payment of its 
creditors, or for the reopening and resumption of business of said asso- 
ciation where that is practicable or desirable. He may institute in his 
own name as superintendent of banks, or in the name of the association, 
such suits and actions and other legal proceedings as he deems expedient 
for such purposes, and by making application to the district court of 
the county in which such association is located, or to the judge thereof, in 
chambers, may, upon proper and sufficient showing of cause therefor, 
procure an order to sell, compromise or compound any bad or doubtful 
debt or claim, and to sell and dispose of any or all the assets, which 
sale-may be made to stockholders, officers, directors, or others interested 
in such association, on consent of the court. On such proceedings the 
association shall be made a party by notice issued on order of the court 
or judge, in lieu of summons, but served in like manner, and the hearing 
of any such application or petition by the superintendent of banks may 
be had at any time, either in term or vacation in court, or in chambers, 
as the court may order, after said association has had five (5) days’ 
notice of such application. 
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En. Sec. 48, Ch. 57, L. 1927. comes insolvent before stock matures, 
note, 50 A. L. R. 533. 
Basis of settlement between borrow- For text treatment of this subject see 


ing’ member and association which be- vol. 4 Cal. Jur. 692. 


6355.49. Fees of secretary of state—Superintendent of banks. Sec- 


tion 145 of the Montana Revised Code of 1921, and section 221 of said 
code as amended by chapter 236 of the Laws of the 18th Legislative 


Assembly and as amended by chapter 98 of the Laws of the 19th Legis- 


lative Assembly, relating to the fees of the secretary of state and state 


examiner, are hereby made applicable to the fees to be paid by all of the 
associations mentioned and described in this act. 

En. Sec. 49, Ch. 57, L. 1927. 
6355.50. Repeal. Sections 6355 and 6358 as amended and all of 
sections 6356, 6357, 6359, 6360, 6361, 6362, 6363, 6364, 6365, 6366, 
6367, 6368, 6369, 6370, 6371, 6372, 6873 and 6374 of the Revised Codes 
of Montana of 1921, sections 1, 2 and 3 of chapter 108 and sections 1 


? 


2, 3 and 4 of chapter 111 of the Session Laws of the 18th Legislative As- 
sembly and sections 1, 2 and 3 of chapter 101 and sections 1, 2 and 3 
of chapter 104 of the Session Laws of the 19th Legislative Assembly 
/and all acts and parts of acts in conflict herewith are hereby repealed, 
_ provided, however, that the repeal of each and all of the provisions of 
said acts or any one of them will not invalidate or affect any contract 


t 


entered into by any such association or affect. any obligation from or 


to such association which exists or have accrued prior to the passage 


and approval of this act and such are continued in full force and effect 


and may be enforced according to the provisions of the laws existing 
‘when the same accrued. 


En. Sec. 50, Ch. 57, L. 1927, 


6355.51. Effect partial invalidity act. If any section, sentence, 


'elause, or phrase of this act is for any reason held to be unconstitutional 
or invalid such decision shall not affect the validity of the remaining 
portions of the same. 


The legislative assembly of the state of Montana hereby declares that 
it would have passed this act irrespective of the fact that any one or more 


sections, sentences, clauses, or phrases may be declared unconstitutional 


or invalid. 


En. Sec: 51, Ch. 57, L. 1927. 


6358. Powers of such corporation, 


Rep. Sec. 50, Ch. 57, L. 1927. tion of business come into any possible 

Building and loan associations are not Competition with national banks. First 
banking institutions in any sense of that Nat. Bank v. County of Dawson, 66 Mont. 
term, and do not in their lawful transac- 321, 213 Pac. 1097. 


6359. Rights of withdrawing members. 


Rep. Sec. 50, Ch. 57, L. 1927. 
Cited in First Nat. Bank v. County of Dawson, 66 Mont, 321, 337, 213 Pace. 1097, 
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6363. Taxation. 


Rep. Sec. 50, Ch. 57, L. 1927. 
Cited in First Nat. Bank v. County of Dawson, 66 Mont. 321, 335, 213 Pac. 1097, — 


CHAPTER 25. 
CO-OPERATIVE ASSOCIATIONS. 


6375. Incorporation of co-operative associations. 


Sections 6375-6396 were cited in Anderson v. Equity Co-operative Assn., 67 Mont. 
291, 292, 215 Pae. 802. 


6379. Powers of such associations. 
Cited in Anderson v. Equity Co-operative Assn., 67 Mont. 291, 294, 215 Pac. 802. 


’ CHAPTER, 27. 
CO-OPERATIVE MARKETING ACT. 


6445. Annual report. Each association formed under this act shall 
make an annual report to the commissioner of agriculture on forms 
furnished by him, setting forth the name of such association, its prin- 
cipal place of business; a statement of its business operations during the 
period covered by such report, showing the amount of capital stock paid 
up and the number of stockholders of a stock association or the number 
of members and amount of membership fees received if a nonstock 
association; the total expenses of operations; the volume of business 
transacted; the amount of its indebtedness or liability; and its balance 
sheets. 

Amd. Sec. 1, Ch. 144, L. 1923. 


6449.1. Recording marketing agreements. Any co-operative market- 
ing association organized under the laws of this state, or doing business 
in this state pursuant to the laws of this state, may file for record its 
marketing agreements covering livestock, increase, wool, and other live- 
stock products as hereinafter provided. 


' En, Sec. 1, Ch. 34, L. 1927. 


6449.2, Agreements, how executed. Such agreements shall be eli- 
gible for filing for record without being acknowledged before a notary 
public or other officer, or without any affidavit of good faith or other 
formality, but shall be signed by the member of the association, and in 
the name of the association, by a duly authorized officer of the asso- 
ciation, and the corporate seal of the association shall be affixed. 


En. Sec. 2, Ch. 34, L. 1927. 


6449.3. Where filed. Such agreements shall be filed in the office of 
the county clerk and recorder in the county where such livestock or 
livestock product is located on the date such agreement is so filed for 
record. 

En. Sec. 3, Ch. 34, L. 1927. 
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| 6449.4. Constructive notice of record. Such recordation shall oper- 
b ate as constructive notice of the agreement and of the rights of the 


-association and of its successors and assigns, as specified in the agree- 
‘ment and in this act. 


En. Sec, 4, Ch. 34, L. 1927. 


6449.5. Record to convey full title when. In case such marketing 
agreement specifies that the member has agreed to sell, and the asso- 
ciation has agreed to buy, the product specified in the agreement, pro- 
duced by or for such member during a period of time in said agreement 
designated; and such agreement further provides that the association 
shall have the absolute title to such product, and the right to enforce 
specific performance of the agreement, and the power to borrow money 
thereon for any purpose of the association, and that the association shall 
have all rights of ownership of such product without limitation, includ- 

ing the right to sell or pledge for its own account, or as security for its 
own debts or otherwise, then such agreement, when so filed for record, 
‘shall operate to convey and transfer to such association full title to and 
- possession of such product covered thereby, and any possession by the 
member thereafter shall be only as custodian for such association. It is 
‘further provided that such agreement shall not apply or constitute any 
lien or encumbrance on any product derived subsequent to the term 
therein specified, and no release or satisfaction of such an agreement 
| need be filed for record. 


En. Sec. 5, Ch. 34, L. 1927. 


6449.6. Assignment of security — Record — Acknowledgment. It is 
| further provided that such association shall have full power to transfer 
and assign all of its rights under such co-operative marketing agreement, 
containing the provisions specified in the preceding section hereof, as 
security for loans obtained by it. Such transfer and assignment may be 
_by indorsement on the marketing agreement so filed for record, or may 
be made by separate document which shall adequately describe the said 
marketing agreement, or the various agreements, covered thereby. Any 
such assignment shall be eligible for record in the same manner as is 
herein provided for recording of co-operative agreements. Such assign- 
ments need not be acknowledged before a notary public or other officer, 
nor contain any affidavit of good faith or other formality, but shall be 
signed in the name of the association by a duly authorized officer of the 
association and the corporate seal of the association shall be affixed. The 
assignee under any such assignment shall be subrogated to all the rights 
of the association under said co-operative marketing agreements, and the 
provisions of this act. 


En. Sec. 6, Ch. 34, L. 1927. 


6449.7. Fees—Index. The fees payable to the county clerk and re- 
corder shall be as follows: Fifty cents for each agreement so filed for. 
record; fifty cents for each certificate of prior liens and mortgages; 
fifty cents for certifying to copy of marketing agreement so filed for 
record; fifty cents for each assignment which is filed separate from the 
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marketing agreement or agreements covered thereby. The county clerk 
and recorder shall index such agreements and assignments in the index 
of chattel mortgages. 3 


En, Sec. 7, Ch. 34, L. 1927. 


CHAPTER 29. 
INCORPORATION OF RELIGIOUS, SOCIAL AND BENEVOLENT CORPORATIONS. 


6453. Churches, charities, benevolent and fraternal societies. Asso- 
ciations or persons where pecuniary profit is not the object, for the pur- 
pose of establishing and conducting churches, hospitals, lyeceums, musical 
and scientific societies, libraries, lodges of Free and Accepted Masons, 
Independent Order of Odd Fellows, Independent Order of Good Templars, 
granges of Patrons of Husbandry, and all other associations, societies, 
and orders of like character, and social clubs and agricultural societies, 
stock-growers’ associations, and other associations of like character, in- 
cluding local, independent, and subordinate organizations, as well as 
state, respectively, supervisory, governing, and grand organizations and 
bodies of any such associations, society, or order, or for the purpose of 
establishing public or private charities or both, or for any other lawful 
purpose, may become incorporated upon complying with the provisiaay 
of this chapter. 


Amd. Sec. 1, Ch. 112, L. 1923. ; 
For text treatment of this subject see vol. 22 Cal. Jur. 777. 


6454. Incorporation of religious or benevolent society. It shall be 
lawful for any such association or persons as provided in the preceding 
section at any regular meeting thereof, or at a special meeting for that 
purpose called, to adopt, by a vote of two-thirds of the members thereof 
then present, a resolution to the following effect: 

‘‘Resolved. That the trustees of this (church, synod, presbytery, con- 
ference, assembly, lodge, grand lodge, or other association, as the case 
may be), to wit: (A, B, C, D, ete., giving the names of the duly elected 
trustees or directors) be and are hereby authorized to incorporate this 
(church, synod, presbytery, conference, assembly, lodge, grand lodge, or 
other association, as the case may be), and for that purpose to file with 
the proper officer articles of incorporation as required by law.’’ The 
trustees or directors named in such resolution must conduct the affairs 
of the corporation so formed until their successors are elected and quali- 
fied. In case two or more of the associations mentioned in this chapter 
own or are desirous of owning real or personal property conjointly, and 
managing the same conjointly, where pecuniary profit is not the object, 
they may each, by resolution adopted in the same manner as hereinabove 
provided in this section, instruct their trustee or director, or trustees or 
directors respectively, to act in conjunction in incorporating under the 
provisions of this chapter and in the articles of incorporation, or in their 
respective by-laws, may provide for the annual election of the trustees of 
the corporation who shall succeed those named in the articles of inecor- 
poration. In case three or more persons are desirous of forming a cor- 
poration under the provisions of this act for charitable or benevolent 
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purposes and where pecuniary profit is not the object, they ‘may by 
resolution adopted and prescribed by them set forth the purposes and 
objects of such benevolent corporation designating the number and term 
of the trustees and authorize the trustees named in such resolution to 
file articles of incorporation as provided in this act. 

Amd. Sec. 2, Ch. 112, L. 1923. 


6455. Number of directors—Articles of incorporation—Powers. The 
trustees or directors, of whom there must not be less than three and not 
more than thirteen in the aggregate, named in such resolution or reso- 
lutions, may thereupon make, file, and record in the office of the county 
clerk of the county where such association or associations is or are lo- 
eated, if such association or associations be local or subordinate associa- ° 
tions, or in the office of the secretary of state, if such association .be a 
state, representative, supervisory, governing, or grand organization or 
body, articles of incorporation, and must attach to such articles a copy 
of the resolution or resolutions provided for in the preceding section, 
certified to by the president or other presiding officer, and the secretary 
or other recording officer of such meeting or other meetings. In lieu of 
the requirements of section 5905, of this code, such articles of incorpora- 
tion must contain the following: 

1. The name of the corporation. 

2. The purpose for which it is organized. 

3. The number of trustees or directors for the first year of the cor- 
| porate existence of such incorporation. 

Corporations so organized may have continual succession, have a com- 
/mon seal, elect all necessary officers, adopt by-laws not inconsistent with 
‘law, and enforce the same by appropriate penalties, and have the same 

rights as other corporations in prosecuting and defending suits at law; 
may take and hold by purchase, gift, devise, or bequest, either real or. 
'personal property or both, or carry out the obligations or provisions of 
‘any trust imposed by will or deed of trust, or otherwise, where the trust 
is created for any charitable purpose, public or private, and where the 
same is not repugnant to any law of this state, or may give away, or 
otherwise dispose of, any property of any kind for the purposes of dis- 
pensing charity either public or private or for any helpful, worthy or 
lawful object contemplated by the provisions of this act, and may use 
or dispose of any property of any kind for the purposes only for which 
' such corporation was formed. 

Amd. Sec. 3, Ch. 112, L. 1923. 


CHAPTER 31. 
CEMETERY ASSOCIATIONS. 


6469. Formation of association—Trustees. 


This and the following sections were For text treatment of this subject see 
cited as sections 4237-4270, Revised vol. 4 Cal. Jur. 1001. 

Codes, in Forestvale C. Assn. v. Helena C. 

Assn., 62 Mont. 52, 56, 203 Pac. 359. 


6472. Effect of filing certificate — Powers of corporation — Eminent 


) domain. 


Cited as chapter 99, L. 1911, in Forestvale C. Assn. v. Helena C. Assn., 62 Mont. 
' 52, 57, 203 Pac. 359. 
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6485. Funds—To what purposes to be applied. 


Cited as chapter 65, L. 1919, in Forestvale C. Assn. v. Helena C. Assn., 62 Mont, 
52, 57, 203 Pac. 359. 


6488. Permanent improvement fund. 


Cited as chapter 128, L. 1909, in Forestvale C. Assn. v. Helena C. Assn., 62 Mont. 
52, 57, 203 Pac. 359. 


6489. Trustees of fund— Appointment and powers. Whenever 
moneys to the amount of one hundred dollars shall have been received 
by such corporation, or association, heretofore or hereafter formed, such 
a fund, either from the sales of lots or from direct payments of such cor- 
‘ poration or association towards such a fund by lot owners, or otherwise, 
the trustees of such association shall immediately make application to the 
judge of the district court for the judicial district in which the cemetery 
for which such trust fund exists for the appointment of a board of 
trustees of such fund, and the judge of such court shall thereupon appoint 
said board of trustees from a list submitted to him by the trustees of 
such association. Such board shall consist of not less than three or [nor] 
more than five persons, the exact number to rest in the discretion of the said 
trustees of said association. Such trustees of such fund must be citizens 
and freeholders of the state of Montana, during all the time they exercise 
the powers of such trust. Upon the election, appointment, and qualifica- 
tion, as hereinafter provided, of the said trustee of such fund, all the 
title to the funds included in said trust, and all the rights, powers, -au- 
thorities, franchises, and trusts of whatsoever thereunto appertaining, 
shall at once vest in them; or, in case of the failure of any of those so 
chosen and appointed, to qualify within thirty days after their appoint- 
ment, then the same shall vest in the one or more who shall qualify. In 
case of the failure of any of those so chosen and appointed so to qualify 
within such time, then a vacancy shall exist and the judge of said district 
court shall forthwith appoint from a list submitted to him by the trustees 
of such association some person possessing the above qualifications to fill 
vacaney or vacancies in said board of trustees of such fund; provided, 
however, that trustees of such fund, heretofore appointed by such ceme- 
tery associations, or district courts, shall continue to hold their office 
as’ such trustees until terminated in one of the manners in this act 
provided. 

Amd. Sec. 1, Ch. 68, L. 1925. 


6490. Tenure of office of trustees. The tenure of office of trustees of 
such fund shall be for life unless they permanently remove from the 
state of Montana, or are removed from office by the judge of said district 
court for a good cause shown, or their tenure is otherwise terminated as 
in this act provided. 

Amd. Sec. 2, Ch. 68, L. 1925. 


6492. Vacancies, how filled. In the case of the death, resignation, 
disability, or removal of any member or members of said board of 
trustees of said fund the judge of said district court shall forthwith 
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appoint a trustee or trustees to fill such vacancy or vacancies, in the 
Same manner as above provided in the case of an original vacancy. 


Amd. Sec. 3, Ch. 68, L. 1925. 


6494. Powers of district court. In the case of the failure of the 
trustees of such an association to make application to the judge of said 
district court for the appointment of a board of trustees of such fund, as 
provided in section 6489, or in case of the death, removal, resignation, 
or disability of all the members of such board, the said rights, titles, 
interest, authority, powers, franchise, and trusts, until the appoimtment 
and qualification of a new board of trustees of such fund shall vest in 
the district court of the county in which such cemetery, or the greater 
part thereof, shall be situated. In such cases such boards of trustees of 
such fund shall be appointed by the district court of said county on 
application of any person interested, on notice to such other persons 
interested as the judge of said court may order. The trustees appointed 
by the judge of said court, under the provisions of this section, shall have 
the same rights, powers, authorities and franchise as trustees appointed 
“under other sections of this act. The district court shall have power to 
compel an accounting of such fund and its income from the cemetery 
association or the trustees of said fund, upon the application of any 


‘interested party. Any owner of an interest in any lot of the cemetery 


eared for by such trust, any trustee of the cemetery association, and any 
trustee of the said trust fund, shall have the right to make any applica- 


tion to the court provided for in this chapter. 


Amd. Sec. 4, Ch. 68, L. 1925. 


CHAPTER 32. 
RAILROAD CORPORATIONS—GENERAL POWERS AND DUTIES. 
6507. Powers of railroad corporations. 


Under the common-law rule of liability and section 6599, to providing outlets 


for the obstruction of surface waters, in 


force in this state in the absence of stat- 


ute providing otherwise, defendant rail- 
way company was not liable for damage 
caused to plaintiff’s property by surface 
waters which were dammed up by its em- 
bankment and for the escape of which 
it had failed to construct culverts or 
openings, its duty in this respect being 
confined, by subdivision 5 of this section 


6521. Regulations. 


_ Failure of the defendant to “comply 
with the statute requiring the blowing 
of the whistle and sounding the bell on 


for streams, watercourses, etc., intersected 
by the embankment, plaintiff’s evidence 
having failed to establish that the in- | 
vading waters were conveyed through a 
natural watercourse. Le Munyon v. Gal- 
latin Valley Ry. Co., 60 Mont. 517, 199 
Pac. ly. 


For text treatment of this subject see 
vol. 22 Cal. Jur. 286. 


approaching a crossing is negligence per 
se. Stroud v. Chicago ete. Ry. Co., 75 
Mont. 384, 393, 243 Pac. 1089. 
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6537-6540] Criviu Cope. 
CHAPTER 33. 
LEASES, SALES AND MORTGAGES OF RAILROAD EQUIPMENT AND ROLLING 
STOCK. / 


6537. Conditional sale of equipment. In any contract for the sale 
of railroad or street-railway equipment or rolling stock, it shall be lawful 
to agree that the title to the property sold or contracted to be sold, 
although possession thereof may be delivered immediately, or at any 
time or times subsequently, shall not vest in the purchaser until the pur- 
chase price shall be fully paid, or that the seller shall have and retain a 
lien thereon for the unpaid purchase money, and in any contract for the 
leasing or hiring of such property, it shall be lawful to stipulate for a 
conditional sale thereof at the termination of such contract, and that the 
rentals or amounts to be received under such contract may, as paid, be 
applied and treated as purchase money, and that the title to the property 
shall not vest in the lessee or bailee until the purchase price shall have 
been paid in full, and until the terms of the contract shall have been 
fully performed, notwithstanding delivery to and possession by such lessee 
or bailee; provided, that no such contract shall be valid as against any 
subsequent judgment creditor, or any subsequent bona fide purchaser 
for value and without notice unless: 

1. The same shall be evidenced by an instrument executed by the 
parties, and duly acknowledged by the vendee, or lessee, or bailee, as the 
case may be, or duly proved, before some person authorized by law to 
take acknowledgment of deeds, and in the same manner as deeds are 
acknowledged or proved; 

2. Such instrument shall be filed for record in the office of the secre- 
tary of state of this state, and in cases in which the line of such railroad 
or street railway company lies wholly within one county, also in the office 
of the county clerk and recorder of said county. ! 

3. Each locomotive engine or car so sold, leased, or hired, or con- 
tracted to be sold, leased, or hired as aforesaid, shall have the name of 
the vendor, lessor, or bailor, plainly marked on each side thereof, fol- 
lowed by the word ‘‘owner,’’ or ‘‘lessor,’’ or ‘‘bailor,’’ as the case may 
be. 

Amd, Sec. 1, Ch. 148, L. 1923. a 


; CHAPTER 34. . 
LIABILITY OF RAILROADS FOR KILLING OR INJURING LIVESTOCK. 
6540. Fences and cattle-guards. | 


Where injury to livestock was not Under this section a railroad company 


which fails to maintain sufficient cattle- 


oceasioned by reason of the nonexistence 
of a fence inclosing defendant railway 
company’s tracks, but, as alleged in the 
complaint, was caused by its employees 
in driving them away from the tracks 
into an inclosure where there was no 
water, the complaint in so far as it relied 
upon failure to fence did not state a 
cause of action under this section. Fa- 
bert v. Northern Pacific Ry. Co. et al., 77 
Mont. 446, 251 Pac. 546. 


guards is not liable for the value of 
livestock killed or maimed on its right 
of way unless the complaint alleges and 
the proof shows that the killing or 
maiming was done by its engines or cars, 
and the absence of such an allegation 
renders the complaint insufficient. Hunt 
v. White Sulphur Springs ete. Ry Co. 
63 Mont. 508, 208 Pac. 917. 

This section making it incumbent upon 
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_ eattle-guards 


“oh. 36] 


railroads to maintain good and legal 
fences on both sides of their track and 


property, impliedly excepts highway cross- 
ings, at which, however, they must install 
made effective by wing 
fences on both sides of the highway. 
Bowers v. Chicago etc. Ry. Co., 61 Mont. 


200, 201 Pac.: 825. 


i 
! 


1] 


4 


Railroad tracks at depot and station 
grounds where passengers and freight are 
received and discharged, where employees 
are required to pass continuously back 
and forth, and where public convenience 


» requires free and unobstructed access, are 


impliedly excepted from 


the require- 


»ments of fencing made by this section. 


} 


Bowers v. Chicago ete. Ry. Co., 61 Mont. 


~ 200, 201 Pac. 825. 


REGULATION OF RaArmuROAD BUSINESS. 


[6541-6586 


Duty of railroad to fence track for pro- 
tection of animals within limits of mu- 
nicipality, note, 16 A. L. R. 933. 

Failure to fence as rendering railroad 
company liable for damages to or by 
livestock after leaving right of way, note, 
24 A. L. RB. 1057. 

Employment of independent contractor 
as affecting employer’s liability under 
legal provisions requiring railroad to 
maintain fences or cattle-guards, note, 
23 A, L. R. 992. 

Dogs as within contemplation of stat- 
utes as to duty of railroads to fence 
against livestock, note, 46 A. L. R. 1536. 

For text treatment of this subject see 
vol, 12 Cal. Jur. 493. 


6541. Liable for injury from negligence. 


Cited as section 4309, Revised Codes, in Bowers v. Chicago ete. Ry. Co., 61 Mont. 
200, 207, 201 Pac. 825. 


/ 6542. Designation of stations where records are kept. 


Where a railroad line passes through 


a town at which the county seat is lo- 


{ 
t 


cated and the company there keeps the 
book required by this section, in which 
to record the description of animals killed 


‘or injured and the time and place of the 
injury, it is under no obligation to cause 
/ a notice to be filed with the county clerk 


I 


6548. Hunt v. 


designating the station at which it is 
kept, and its omission to do so does not 
render it liable in damages under section 
White Sulphur Springs 


ete. Ry. Co., 63 Mont. 508, 208 Pac. 917. 


: 


Where a railway company fails to keep 
the book prescribed by this section in 
which to record the dates when and the 
places where on its track livestock is 
killed in the operations of its trains, 
and other like matters for information 
to the person interested, the district court 
may, in an action to recover damages, 
decline to hear its defense and award 
judgment for plaintiff, the statute not 
being open to constitutional attack. 
Foster v. Oregon Short Line R. R. Co., 
62 Mont. 230, 204 Pac. 375. 


6544. Affidavit of ownership and value—Attorney’s fee. 


' In an action against a railroad for 
the killing of livestock on its track, in 
which, under this section, an attorney’s 
fee, to be fixed by the court, may be al- 
lowed to the successful party, testimony 
as to the value of the attorney’s services 
is not admissible, the question of its 
allowance being one for the determination 


of the court and not of the jury in ar- 


riving at the amount of their verdict. 
Vaill v. Northern Pacifie Ry. Co., 66 
Mont. 301, 213 Pac. 446. 


Validity of statutory provision for re- 
covery of attorneys’ fees as a penalty for 
failure to fence tracks, note, 11 A. L. R. 
886. 


CHAPTER 36. 
GENERAL REGULATIONS OF BUSINESS OF RAILROADS. 


6586. Passenger rate of three cents per mile. 


In an action to enjoin the intrastate 
earriers of passengers in Montana from 


exacting a per mile fare of three and six- 


tenths cents under authority of an order 
‘of the Interstate Commerce Commission 
issued on January 24, 1921, and to en- 


force the provision of this section, fixing 


three cents per mile as the maximum in- 
trastate fare, held, under the decisions 
of the supreme court of the United States 


in the New York and Wisconsin rate 
eases (see opinion) decided February 27, 
1922, that the Interstate Commerce Com- 
mission has power to fix rates for in- 
trastate travel under the provision of the 
Transportation Act of 1920 (41 Stat. 
456), authorizing it to remove “any un- 
due, unreasonable or unjust discrimina- 
tion against interstate or foreign com- 
merce,” and that the provision of this 
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section is therefore not capable of en- 
forcement. State ex rel. Rankin v. 


Crviu Cope. 


[Part IIT 


Northern Pacific Ry. Co., 62 Mont. 576, 
205 Pac. 959. 


6595. Obstruction of highway crossings by railroads. 
Cited in Knott v. Pepper, 74 Mont. 236, 244, 239 Pac. 1037. 


6597. Fire-guards. 


Where plaintiff in an action against a 
railway company for damages from fire 
set by sparks from a locomotive bases 
his action on the failure of the company 
to comply with the provision of this 
section to plow a fire-guard on each side 
of its track where it passes through 
range or grazing country, he must allege 


in his complaint that the property burned 
was situated in a “range or grazing 
country”; failure to so allege renders 
testimony relating to a breach of its 
provisions inadmissible and instructions 
relating thereto improper. Missoula Trust 
& Savings Bank v. Northern Pacifie Ry. 
Co., 76 Mont. 201, 245 Pac. 949. 


6599. Duty to construct drain and ditches. 


Applied with section 6507 as defining 
duty of railroad companies ,to construct 
culverts and openings for the disposal 


6600. Coal-burning locomotives, 
spark-arresters. 


Violation of the provisions of this seec- 
tion, making it the duty of railway 
companies to equip their coal burning 
locomotives with approved spark-arresters, 
is negligence per se. Missoula Trust & 


of surface waters. Le Munyon y. Gal- 
latin Valley Ry. Co., 60 Mont. 517, 199 
Pac. 915. 


skidders, etc., to be provided with 


Savings Bank v. Northern Paeifie Ry. 
Co., 76 Mont. 201, 245 Pac. 949. 


For text treatment of this subject see 
vol, 12 Cal. Jur. 529. 


6601. Failure to comply with law a misdemeanor—Penalty. 
Cited in Missoula Trust & Savings Bank v. Northern Pacific Ry. Co., 76 Mont. 201, 


213, 245 Pae. 949. 


6605. Liability for death or personal injury. 


In a personal injury action by an em- 
ployee against his employer, whether 
based upon the Employers’ Liability Act 
or not, plaintiff has the burden of prov- 
ing negligence. Hassan v. Northern Pacific 
Ry. Co., 60 Mont. 105, 198 Pac. 446. 


Sections 6605-6608 were cited as chap- 
ter 29, L. 1911 in Kamboris v. Chicago 
etc. Ry. Co., 62 Mont. 88, 91, 203 Pace. 
859; Gillespie v. Great Northern Ry. Co., 
63 Mont. 598, 607, 208 Pae. 1059. 


6606. Contributory negligence—Diminution of damages. 


Contributory negligence of plaintiff 
employee in an action brought under 
either the federal or state Employers’ 
Liability Act, does not bar recovery, but 
is a fact which may be taken into con- 
sideration by the jury in apportioning 


6607. Assumption of risk. 


The defense of assumption of risk 
may be interposed as a bar in an action 
for personal injuries, brought by a rail- 
road employee when such injuries are 
caused by hazards incident to the par- 
ticular business, by failure of the em- 
ployer to exercise the degree of care 
required of him by law to provide a 


the damages. Kamboris v. Chicago ete. 
Ry. Co., 62 Mont. 88, 203 Pac. 859. 

For definition of contributory negli- 
gence adopted by the supreme court of 
Montana see Jepsen v. Gallatin Valley 
Ry. Co., 59 Mont. 125, 135, 195 Pae. 550. 


reasonably safe place of work and ap- 
pliances, provided the employee is aware 
of the condition of increased hazard thus 
brought about or the same is so obvious 
that an ordinarily prudent person would 
have observed and appreciated it. Mat- 
son v. Hines, 63 Mont. 214, 207 Pac. 474. 


? 
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[6625-6665 


CHAPTER 37. 


RAILROAD CROSSINGS—REGULATION, 


6625. Railroad crossings outside of incorporated cities and towns. 
Sections 6625 to 6636 were cited in Knott v. Pepper, 74 Mont, 236, 244, 239 Pae. 


» 1037. 


6636. 


‘Railroad company’’ defined. 


Cited in Knott v. Pepper, 74 Mont. 236, 244, 239 Pac. 1037. 


CHAPTER 41. 
FOREIGN CORPORATIONS. 


6651. Foreign corporations must file copy of charter and statement. 


Isolated transactions, whereby a for- 
eign corporation sells goods manufactured 
in another state and shipped into Mon- 
'tana by such corporation for use or in- 
| stallation, does not constitute the doing 
'of business in this state within the mean- 
ing of this section and section 6653, pre- 
| seribing the conditions under which for- 
eign corporations may do business in the 
| state. General Fire Extinguisher Co. v. 
Northwestern Auto Supply Co., 65 Mont. 
| 871, 211 Pac. 308. 


Admission of nonpar stock corporation, 
(motes, 19 A. L. R. 132; 36 A. L. R. 795; 
tao A. L. R. 1506. 


Applicability of statute to corporations 
not organized for profit, note, 37 A. L. R. 
1283. 

Domestication of foreign corporations, 
note, 18 A. L. R. 130. 

Agreement as to installing article sold 
as bringing transaction within state con- 
trol, note, 11 A. L. R. 614. 

Leasing chattels, note, 35 A. L. BR. 917. 

Soliciting subscriptions to or selling 
corporate stock, note, 35 A. L. R. 625. 

Mode of proving right to do business, 
note, 2A.) L.R. 1235. 

For text treatment of this subject see 
vol. 7 Cal. Jur. 192. 


6653. Contracts void if made before compliance with act. 


Applied with section 6651 in General 
v. Northwestern 


Fire Extinguisher Co. 


ie Supply Co., 65 Mont. 371, 211 Pac. 


6658. Foreign corporations may exercise power of eminent domain. 
Cited in State ex rel. Continental S. Co. v. Tullock, 68 Mont. 268, 278, 217 Pac. 348. 


PART IV. 
Property. 


CHAPTER 1. 
DEFINITIONS AND NATURE OF PROPERTY. 


6663. Property, what constitutes. 


Cited in Town of Cascade v. County 
of Cascade, 75 Mont. 304, 310, 243 Pace. 


6665. Wild animals. 


Under this section an owner of ‘land 
has a qualified ownership in wild fowl 


806; Gas Products Co. v. Rankin, 63 Mont. 
372, 388, 24 A. L. R. 294, 207 Pac. 993. 


by him thereon, and he alone has the 
right to hunt them while on his land; 


' which were protected, fed and claimed hence a trespasser has no right to kill 


ri 


a 
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or take them away. Herrin v. Suther- 
land, 74 Mont. 587, 42 A. L. R. 937, 241 
Pac. 328. 


Hunter’s rights, title and remedies in 
respect of game which he is pursuing or 


6667. Real property. 


Growing grass is a part of the soil of 
which it is the natural growth, within 
the meaning of this section and section 
6669, and destruction thereof by the 
herding of livestock thereon constitutes a 
damage to the owner’s real property. 
Kiehl v. Holliday, 77 Mont. 451, 251 Pace. 
527; Shipler v. Potomac Copper Co., 69 
Mont. 86, 95, 220 Pac. 1097; Rodda v. 
Best et al., 68 Mont. 205, 215, 217 Pace. 
669. 


6668. Land. 


Cited in State ex rel. Northern Pacific 
Pac. 638. 


6669. Fixtures. 


A building erected upon land belongs 
to the owner of the land, and the burden 
of proof is upon him who claims that it 
is personal property to show that it is, 
the presumption to the same effect de- 
clared by this section, being a disputable 
one which may be overcome by evidence 
that the building was constructed in such 
a manner or under such circumstances as 
to preclude the idea that it was intended 


Civiu_ Cope. 


) De 


} 


has killed or wounded, note, 49 A. L. R. 
1498. 

Title to game taken by trespasser, note, 
23 A. L. BR. 1402. 

For text treatment of this subject see 
vol. 12 Cal. Jur. 1081. 


This and sections 6669, 6670 were cited 
as sections 4425, 4427, 4428, Revised 
Codes, in Smelting ete. Co. v. Railway 
Co., 62 Mont. 281, 292, 21 A. L. R. 1080, 
205 Pac. 224; section 4425, Revised Codes, 
in Mannix v. Powell County, 60 Mont. 
510, 513, 199 Pac. 914. 


For text treatment of this subject see 
vol. 22 Cal. Jur, 413. 


[Part Iv 


Ry. Co. v. Duncan, 68 Mont. 420, 425, 219 — 


to become a part of the realty. Shipler 


v. Potomac Copper Co., 69 Mont. 86, 220 


Pac. 1097. 


Applied with section 6667 in Kiehl v.— 


Holliday, 77 Mont. 451, 251 Pace. 527. 


Cited in Schmuck v. Beck, 72 Mont, 


606, 615, 234 Pac. 477. 


For text treatment of this subject see 
vol. 12 Cal. Jur. 560. 


6670. Fixtures attached to mines. r 
Mining Co., 60 Mont. 254, 265, 198 Pac. 


This and section 6671 were cited as 
sections 4428, 4429, Revised Codes, in 
Pioneer Mining Co. 


6671. Appurtenances, 


v. Bannack Gold 


748. 


Cited in Rodda v. Best et al., 68 Mont. 205, 215, 217 Pac. 669. 


CHAPTER 2. 
OWNERSHIP OF PROPERTY AND INTERESTS THEREIN. 


6674. Property of the state. 


Cited in Herrin v. Sutherland, 74 Mont. 587, 595, 42 A. L. R. 937, 241 Pae. 328, 


6682. Interest in common defined. — 
Cited in Rodda v. Best et al., 68 Mont. 205, 218, 217 Pac. 669. 


6685. Present interest—To what entitles owner. 
Cited in In re Estate of Schuh, 66 Mont. 50, 58, 212 Pac. 516, 


6686, Future interest—To what entitles owner. ¢ 
Cited in In re Estate of Schuh, 66 Mont. 50, 58, 212 Pac. 516. : 
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RiaHts oF Owners, 


[6707-6770 


CHAPTER 3. 
CONDITIONS AND LIMITATIONS OF OWNERSHIP. 


6707. Leases of agricultural land for over ten years—Exceptions. 
Cited in Corey v. Sunburst Oil & Gas Co., 72 Mont. 383, 394, 233 Pac. 909. 


CHAPTER 4. 
REAL PROPERTY AND ESTATES THEREIN, 


6722. Real property—How governed. 
Cited in Gas Products Co. v. Rankin, 63 Mont. 372, 388, 24 A. L. BR. 294, 207 


Pac. 993. 


CHAPTER 5. : 
SERVITUDES. 


6749. Servitudes attached to land. 


_ Cited as section 4507, Revised Codes, in Mannix v. Powell County, 60 Mont. 510, 
pyo12, 199 Pac. 914. 


6750. Servitudes not attached to land. 
Cited in Rodda v. Best et al., 68 Mont. 205, 215, 217 Pac. 669. 


6757. Actions by owner and occupant of dominant tenement. 
Cited as section 4515, Revised Codes, in Mannix v. Powell County, 60 Mont. 510, 


513, 199 Pac. 914. 


6759. How extinguished. 


Where an irrigation ditch was origi- 


nally constructed over the public domain 


_by the predecessors of the owner, the 


latter by virtue of section 2339, United 


' States Compiled Statutes, acquired his 


right to maintain it by grant from the 
United States and not by employment, and 
hence his right was not subject to ex- 


tinguishment by disuse for a period of 
ten years, as provided by this section, 
subdivision 4, in case of a servitude ac- 
quired by enjoyment. Rodda v. Best et 
al., 68 Mont. 205, 217 Pac. 669. 


For text treatment of this subject see 
vol. 9 Cal. Jur. 959. 


CHAPTER 6. 
RIGHTS INCIDENTAL TO THE OWNERSHIP OF REAL PROPERTY. 


6764. Assignee of lessee—Remedies of lessor against. 


Where one holds as assignee of an oil 
and gas sublease his rights and liabilities 
in an action seeking its termination must 
be determined from it, and not from the 
original lease to the sublessor, there being 
neither privity of estate nor privity of 
contract between him and the lessor; and 
the provisions of this section, providing 
that whatever remedies the lessor has 
against the lessee may be _ enforced 


6770. Rights of owner. 
Cited in Rodda v. Best et al., 68 Mont. 


205, 217, 217 Pac. 669; Gas Products Co. 


against an assignee of the lease have 
no application as between the original 
lessor and the assignee of the sublease, 
but do apply as between the assignee and 
the sublessor. McNamer Realty Co. v. 
Sunburst ete. Co., 76 Mont. 332, 247 Pae. 
166. 


For text treatment of this subject see 
vol. 15 Cal. Jur. 751. 


v. Rankin, 63 Mont. 372, 389, 24 A. L. R. 
294, 207 Pac. 993. 
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6771. Boundaries by water. 


Civit Cope. 


' 
[Part IV 


Cited in Herrin v. Sutherland, 74 Mont. 587, 595, 42 A. L. R. 937, 241 Pac. 328, 


CHAPTER 7. 


OBLIGATIONS INCIDENTAL TO THE OWNERSHIP OF REAL -PROPERTY— 
MONUMENTS AND FENCES. 


$776. Duties of tenant for life. 


Cited as section 4534, Revised Codes, in Anderson v. MeClenethan, 62 Mont. 387, 


391, 205 Pace. 230. 


6777. Monuments and fences. 


Under this section coterminous land 
owners are mutually bound equally to 
maintain a division fence; each mnst 
contribute his share of the land, material 
and labor for its erection and main- 
tenance. Schmuck v. Beck, 72 Mont. 
606, 234 Pac. 477. 

This and sections 6778, 6779 were cited 
in Dorman v. Erie, 63 Mont. 579, 583, 208 
Pace. 908. 

Cited as section 4535, Revised Codes, 


6778. Partition fences. 


This and the following section were 
cited as sections 2085, 2086, Revised 


in Briggeman v. Corrigan, 60 Mont. 205, 
208, 198 Pac. 443. 


Constitutionality of statutes relating to 
fences, notes, 6 A. L. R. 213; 18 A. L. RB. 
67. 

Injunction to restrain interference with 
fences, note, 32 A. L. R. 522. 

Rights as to removal or rebuilding, 
note, 8 A. L. R. 1644. 

For text treatment of this subject see 
vol. 12 Cal. Jur. 489. 


Codes, in Briggeman v. Corrigan, 60 
Mont. 205, 208, 198 Pac. 443. 


6780. Fence when joint occupancy ceases. 


This section provides that where one of 
several occupants of lands belonging to 
them in severalty desires a partition 
fence, the others must, within six months 
after written notice to that effect, con- 
struct their portion of such fence, failing 
in which the person giving notice may 
build it and recover the proportion of 
the expense due from them. Plaintiff in 
an action to recover by contribution de- 


fendant’s share of a partition fence, two 
days before the expiration of the six- 
month period began its construction. 
Held, that defendant was entitled to the 
full period of six months before default 
could be predicated upon his failure to 
act, and that by acting before its ex- 
piration plaintiff forfeited his cause of 
action for contribution. Briggeman vy. Cor- 
rigan, 60 Mont. 205, 198 Pac. 443. 


CHAPTER 8. 
USES AND TRUSTS IN RELATION TO REAL PROPERTY. 


6784, Trusts must be in writing. 


The basis of a constructive trust is 
fraud, and such a trust arises when the 
- legal title to property is obtained by a 
person in violation of some duty owed to 
the one who is equitably entitled thereto, 
the property being held in _ hostility 
to his beneficial rights of ownership. 
Word v. Moore, 66 Mont. 550, 214 Pac. 79. 

Cited in Word v. Moore, 66 Mont. 550, 
555, 214 Pac. 79. 


Sections 6784, 6785 were cited in Wil- 
son v. Wilson et al., 64 Mont. 533, 543, 
210 Pac. 896; MacGinniss Realty Co. v. 
Hinderager, 63 Mont. 172, 184, 206 Pae. 
436. 


For text treatment of this subject see 
vol. 25 Cal. Jur. 154, 


6785. Transfer to one for money paid by another. 


To raise a resulting trust in land, the 
consideration for its purchase must have 


been paid at the time or before the 
legal title to it passed to the party 
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’ 


, sought to be charged in the trust capacity, 


payments made thereafter being insuffi- 
ecient for that purpose. MacGinniss 
Realty Co. v. Hinderager, 63 Mont. 172, 
206 Pac. 436. 

The rule declared by this section, that 
where real property is conveyed to one 


_ person and the consideration therefor is 
paid by another, a trust is presumed 


to result in favor of the person paying 
the consideration, held, subject to the 
exception that where the property is pur- 
chased by one ‘with his own money and 
the title is placed by him in another to 
whom he stands in a confidential relation, 
such as husband, wife, parent, child, ete., 
the presumption, rebuttable in character, 
is that the conveyance is made as a gift. 
Clary v. Fleming, 60 Mont. 246, 198 Pac. 
546. 


6789. Vested power, execution of. 


The fact that the third member of a 


board of three trustees of a common-law 


trust gave his approval to a contract 
entered into by the trust at a meeting 
of its board of trustees at which only 
two trustees were present did not render 
the contract valid, for the reason that 
under this section the board could act 
as such only when assembled as a board 


ACQUISITION OF PROPERTY BY OCCUPANCY. 


[6789-6818 


Cited in Feeley v. Feeley, 72 Mont. 84, 
92, 231 Pac. 908; In re Estate of Des- 
champs, 65 Mont. 207, 212, 212 Pac. 512; 
Wilson v. Wilson et al. 64 Mont. 533, 
543, 210 Pac. 896; MacGinniss Realty Co. 
v. Hinderager, 63 Mont. 172, 184, 206 
Pac. 436. 


Advancing money to purchase real 
estate under oral agreement by vendee 
to give a mortgage thereon as security, 
which is not carried out, as basis of re- 
sulting trust, note, 18 A. L. R. 1099. 

Presumption as to advancement or trust 
where property is purchased with money 
of parent and title is taken in name of 
child, note, 26 A. L. R. 1126. 5 

For text treatment of this subject see 
vol. 25 Cal. Jur. 195. 


and not through the members composing 
it. Williard et al. v. Campbell Oil Co. 
et al., 77 Mont. 30, 248 Pac. 219. 

Cited in Petroleum Co. vy. Gordon- 
Campbell-Kevin Syndicate, 75 Mont. 261, 
270, 242 Pac. 540. 


For text treatment of this subject see 
vol. 25 Cal. Jur. 333. 


CHAPTER 10. 
PERSONAL PROPERTY—LAW GOVERNING—KINDS OF PERSONAL PROPERTY, 


6804. Things in action defined. 


Cited in State ex rel. Coffey v. District Court, 74 Mont. 355, 358, 240 Pac. 667. 


CHAPTER 11. 
ACQUISITION OF PROPERTY BY OCCUPANCY, 


6816. Property—How acquired. 


Cited in Hoppin v. Long, 74 Mont. 558, 582, 241 Pac. 636, 


6818. Prescription. 


Adverse user of a ditch right across 
another’s land for the statutory period 
limited for the acquisition of title to 
real property (ten years) is sufficient to 
confer a prescriptive title to an easement 
in an irrigating ditch. Hays v. DeAtley 
et al., 65 Mont. 558, 212 Pac. 296. 

Cited in Stetson v. Youngquist et al., 


76 Mont. 600, 606, 248 Pac. 196. 


Sufficiency of proof of title by adverse 


| possession, note, 7 A. L. R. 1174. 


Acquisition of title to mine or minerals 


by adverse possession, note, 13 A. L. R. 


372. 
Adverse possession based on projection 


Mont. Code Supp. 51 


og 
<< 


Bi 


or inclination of wall or other structure, 
note, 49 A. L. BR. 1015. 

Rule that title subsequently acquired 
by grantor inures to the benefit of the 
grantee as affecting color of title, note, 
6 A. L. R. 1430. 

Adverse possession as against vendor by 
one who enters under executory contract, 
note, 1 A. L. R. 1329. 

Dower as affected by adverse posses- 
sion, note, 41 A. L. R. 1115. 

Adverse possession by third party or 
stranger of property held in trust, note, 
2A. L. R. 41. 

Adverse possession as against  berre- 
ficiary who neglects to compel trustee to 
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take steps to recover trust property, 
note, 2 A. L. R. 36. 

Adverse possession as affecting rights 
of cotenants inter se as to timber, notes, 
2. A. L. R. 1000; 41. A. L. R. 584. 

Possession by one claiming under or 
through mortgage by cotenant as ad- 
verse to other cotenant, note, 27 A. L. R. 
18. 

Right of cotenant paying taxes to con- 
tribution from his cotenants as affected 
by adverse possession of the property, 
note, 48 A. L. R. 593. 

Adverse possession as against cestui que 
trust also remainderman, note, 2 A. L. R. 
55. 

Necessity of actual possession to give 
title by adverse possession under in- 
valid tax title, note, 22 A. L. R. 550. 

Claimant’s notice of adverse claim by 
grantee of other cotenant, note, 27 A. L. 
R. 23. 

Publie use of property as affecting ac- 
quisition of title by adverse possession, 
note, 2 A. L. R. 1368. 

Permissive use of easement as adverse 
possession, note, 1 A. L. R. 890. 

Public’s permissive use as affecting ac- 
quisition of title by adverse possession 
as against third person, note, 2 A. L. R. 
1370, 

Possession of vendee who enters under 
executory contract as adverse to vendor, 
note, 1 A. L. R. 1329. 

Necessity of notice to vendor of re- 
pudiation by vendee under executory con- 
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tract to render the latter’s possession 
adverse, note, 1 A. L. R. 1348. 

Intent to claim adversely as essential 
to acquirement of title by projection or 
inclination of wall or other otra 
note, 49 A. L. R. 1015. 

Writing as essential to color of title, 
note, 2 A. L. R. 1457. 

Cotenant’s executory contract to con- 
vey as color of title as against other co- 
tenants, note, 27 A. L. RB. 33. ; 

Cotenant’s deed as sufficient color of 
title as against other cotenants, note, 
27 A. LL. RB. 22. 

Cotenants quitclaim deed as sufficient 
eolor of title as against other cotenants, — 
note, 27° A. L.° R.22. 

Grantee’s right to tack adverse posses- 
sion by predecessor of parcel beyond that 
called for by deed under which he claims, 
note, 46 A. L. R. 792. 

Trespass as interrupting adverse pos- 
session, note, 22 A. L. R. 1458. 

Effect of death of or failure to appoint 
trustee to interrupt adverse possession of 
trust property, note, 2 A. L, R. 49. 

Adverse possession of common, note, 9 
Aa dis, Be 1373. 

Adverse possession of railroad right of 
way, note, 50 A. L. R. 308. 

Encroachment of fence on highway as 
affecting title or rights of public, note, 
6 AT, ee, 

For text treatment of this subject see 
vol. 1 Cal. Jur. 488. 


CHAPTER 12. 


ACQUISITION OF REAL PROPERTY BY ACCESSION—FIXTURES—BANKS OF 
STREAMS—ISLANDS. 


6819. Fixtures. 


Where one places a fence on the land 
of another without an agreement permit- 
ting him to do so, it belongs to the owner 
of the land unless he chooses to require 
him to remove it, the presumption, dis- 
putable in nature, being that one in 
possession of land is also the owner of 
the fixtures thereon. Schmuck vy. Beck, 
72 Mont. 606, 234 Pac. 477. 

Whether rails furnished by a railroad 
company to a mining company and laid 
by the latter upon its property to serve 
its own purposes were trade fixtures 
within the meaning of this section de- 
pends upon the relation existing between 
the parties at the time they were laid 
and their intention with respect to them. 
Helena & Livingston Smelting & Refining 
Co. v. Northern Pacific Ry. Co., 62 Mont. 
281, 21 A. L. R. 1080, 205 Pac. 224. 


Casings of oil or gas well as fixtures, 
note, 39 A. L. R. 1255. 


Flagpole or other ornament in garden, 
yard or park as fixture, note, 50 A. L. RB. 
640. 

Garage as fixture, note, 36 A. L. RB. 
1519. 

Gasoline station, storage tank or other 
apparatus as fixture, note, 36 A. L. BR. 
447, 

Gas range as fixture, note, 7 A. L. R. 
1578. 

Pavement, flooring, platform, walks and 
the like as fixtures, note, 13 A. L, RB. 
1454, 

Spur or side track as fixture, note, 21 
A. L. RB. 1089. 

Storage tank or other apparatus of 
gasoline station as fixture, note, 17 A. L. 
R. 1221. 

Water heater as 
A. L. R. 1146, 

For text treatment of this subject see 
vol, 12 Cal. Jur. 560, 


fixture, note, 48 
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| 6820, Alluvion. 


Under this section and section 6823, 
“accreted lands’—that is, additions to 
the area of real estate from the gradual 
deposit by water of solid material, 
whether mud, sand or sediment, producing 
dry land which before was covered by 
water, along the banks of a navigable 
or unnavigable stream—belong to the 
riparian owner. Bode v. Rollwitz et al., 
60 Mont. 481, 199 Pac. 688. 


6823. In unnavigable streams. 


Applied with section 6820 in announc- 
ing the rule that accreted lands belong 


TRANSFERS AND GRANTS. 


[6820-6848 


De minimis non curat lex as applied 
to accretions, note, 44 A. L. R. 190. 

Following accretions across division line 
previously submerged by action of water, 
notes, 8 A. L. R. 640; 41 A. L. R. 395. 


For text treatment of this subject see 
vol. 1 Cal. Jur. 122; 25 Cal. Jur. 1052. 


to the riparian owner. Bode v. Rollwitz 
et al., 60 Mont, 481, 199 Pac. 688. 


6825. Fixtures—Removal of by tenant. 


Cited as section 4578, Revised Codes, 
in Smelting etc. Co. vy. Railway Co., 62 


Mont. 281, 292, 21 A. L. B. 1080, 205 
Pac. 224. 


CHAPTER 14. 


ACQUISITION OF PROPERTY BY TRANSFER—GRANTS AND THEIR INTER- 
PRETATION. 


6835. Transfer defined. 


Sections 6835, 6836 were cited in 
Franzke v. Fergus County et al., 76 Mont. 


6837. What may be transferred. 


150, 153, 245 Pace. 962; Genzberger v. 
Adams, 62 Mont. 430, 435, 205 Pac. 658. 


Cited in Genzberger v. Adams, 62 Mont. 430, 435, 205 Pac. 658. 


6841. When oral. 


Cited in Genzberger v. Adams, 62 Mont. 430, 435, 205 Pac. 658. 


6843. Delivery necessary. 


Cited in Springhorn v. Springer et al., 75 Mont. 294, 300, 243 Pac. 803. 


6844. Date. 


The presumption declared by this sec- 
tion that a grant duly executed is pre- 
sumed to have been delivered at its date, 
arising from the certificate of acknowl- 
edgment, is not conclusive, but may be 
overcome by other facts and circum- 
stances, such as that the grantor re- 
mained in possession and control of the 


property for many years and up to the 
time of its recordation, that after re- 
cordation it was returned to him, ete. 
Springhorn vy. Springer et al., 75 Mont. 
294, 243 Pac. 803. 


For text treatment of this subject see 
vol. 9 Cal. Jur. 193. 


6845. Delivery to grantee is necessarily absolute. 
Cited in Adams v. Durfee et al., 67 Mont, 315, 320, 215 Pac. 664, 


6846. Delivery in escrow. 


Cited in Plymale et al. v. Keene, 76 Mont, 403, 410, 247 Pac. 554. 


6848. Constructive delivery. 


Delivery of a deed to real property, 
either actual or constructive, by which 


the grantor is divested of title and loses 
control over the property beyond the 
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right of recall, is essential to a vesting 
of title in the grantee. Springhorn v. 
Springer et al., 75 Mont. 294, 243 Pac. 
803. 


6849. Grants—How interpreted. 


Crviu Cope. 


[Part IV 


For text treatment of this subject see 
vol. 9 Cal. Jur. 160. 


Cited in Adams v. Durfee et al., 67 Mont. 315, 320, 215 Pac. 664, 


6853. Irreconcilable provisions. 


Cited in McDaniel v. Hager-Stevenson Oil Co., 75 Mont. 356, 368, 243 Pac. 582. 


6857. Incidents. 


Cited in Thompson v. Twodot Fertilizer Co. et al., 71 Mont, 486, 492, 230 Pac. 588. 


CHAPTER 15. 
TRANSFER OF REAL PROPERTY—METHOD AND EFFECT. 


6859. Requisites for transfer of certain estates. 


An easement can be created, granted 
or transferred only by operation of law, 
by an instrument in writing or by pre- 
scription. Mannix v. Powell County, 75 
Mont. 202, 243 Pac. 568. 

Cited as section 4612, Revised Codes 


in Wells vy. Waddell, 59 Mont. 436, 441, 
196 Pac. 1000. 


For text treatment of this subject see 
vol. 9 Cal. Jur. 97. 


6867. Subsequently acquired title passes by operation of law. 
Cited in Beck v. Felenzer et al., 69 Mont. 592, 598, 223 Pac. 499. 


6875. What the term ‘‘encumbrances’’ embraces. 
Cited as section 4628, Revised Codes, in Anderson v. McClenethan, 62 Mont. 387, 


390, 205 Pac. 230. 


CHAPTER 16. 
TRANSFER OF PERSONAL PROPERTY—MODES OF TRANSFER GIFTS. 


6879. Transfer of title under sale. 


In a prosecution for grand larceny the 
information charged defendant, while 
acting as cashier of a bank, with having 
stolen a Liberty bond, the property of 
one L. and purchased by him on the in- 
stallment. plan. The bond was one of a 
number subscribed for by the bank to 
a reserve bank and held in trust for the 
individual subscribers until full payment 
therefor was made by them. Held, that 
title to the bond in question was in the 
bank, and did not pass to L., under this 
section, until it was identified on delivery 
to L. upon final payment, and that, 
therefore, at the time of the alleged 


offense, several months prior to delivery, 
he was not the owner thereof. State v. 
Wallin, 60 Mont. 332, 199 Pace. 285. 
Acceptance of a receipt for corporate 
stock and receipt of a promissory note 
therefor constituted a transfer, the title 
to and ownership of the stock thereupon — 
vesting in the subscriber, failure of the 
corporation to deliver a certificate to him, 
not affecting his title or vitiating the 
sale. Gallatin County F. Alliance vy. 
Flannery, 59 Mont. 534, 197 Pac. 996. 


For text treatment of this subject see 
vol. 22 Cal. Jur. 942, 


CHAPTER 17. 
RECORDING TRANSFERS—RELEASE OF OIL, GAS AND MINERAL LEASES. 
6899. Instrument—When deemed recorded. 


’ Cited in Guerin v. Sunburst Oil & Gas Co., 68 Mont. 365, 370, 218 Pac. 949. 
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ReEcorDING TRANSFERS. 


[6902, 6903 


6902. Oil, gas and mineral leases, release of record of. 


After forfeiture of an oil and gas lease 
has been declared and demand made 
for its return for nonperformance of the 
condition to commence drilling operations 
within a given time, it is immaterial that 
the lessee thereafter commenced drilling, 
and the lessee’s failure to release the 
lease of record within sixty days entitles 
the lessor to prosecute his action under 
sections 6902-6904. Solberg v. Sunburst 


Oil & Gas Co., 76 Mont. 254, 246 Pace. 


168. 

The lessor of oil and gas rights is not 
required to give written notice of his in- 
tention to declare a forfeiture of the 
lease for failure of the lessee to com- 
mence drilling operations within the time 
stipulated, to entitle him to prevail in 
an action brought under sections 6902— 
6904, for damages for failure to clear 
the record of the forfeited lease. Sol- 
berg v. Sunburst Oil & Gas Co., 76 Mont. 
254, 246 Pac. 168. 

In an action for damages brought un- 
der sections 6902-6904, which is tortious 
in its nature, the measure of damages 
recoverable is the fair market value of 
an oil and gas lease at a time when the 
record should have been clear, i. e., plain- 
tiff may recover its highest market value 
at any time up to the time of trial. Sol- 
berg v. Sunburst Oil & Gas Co., 76 Mont. 
254, 246 Pac. 168. 

That plaintiff's land was sold on fore- 
closure sale after his action for damages 
brought under sections 6902-6904 was 
commenced, and the period of redemption 
had expired prior to retrial of the cause, 
did not result in the abatement of the 
action. (See. 9086, Rev. Codes 1921.) 
Solberg v. Sunburst Oil & Gas Co., 76 
Mont. 254, 246 Pac. 168. 

In an action brought under sections 
6902-6904 to obtain the cancellation of 
an oil and gas lease and to recover the 
penalty provided therein for the lessee’s 
failure to release within the time speci- 


fied and resultant damages, a writ of at- 
tachment may issue as authorized by 
section 6903. Daley et al. v. Torrey et 

, 71 Mont. 518, 230 Pace. 782. 

The fact that sections 6902-6904 do 
not provide for a form of affidavit for 
a writ of attachment is of no moment, 
since under section 8882, where jurisdic- 
tion is conferred on a court, all the 
means necessary to give it effect are 
also given, and in the absence of such 
a provision the court may adopt any 
suitable process or mode of proceeding 
in the premises. Daley et al. v. Torrey 
et al., 71 Mont. 513, 230 Pac. 782. 

An action to compel the release of an 
oil and gas lease of record on the ground 
that the lessee had failed to commence 
drilling operations within the time fixed 
in the lease, by reason of which it be- 
came forfeited, and for the recovery of 
the statutory penalty, damages and at- 
torney’s fees is one at law, entitling 
plaintiff to a jury trial. Solberg v. Sun- 
burst Oil & Gas Co. et al., 70 Mont. 177, 
225 Pace. 612. 

In an action to enforce the cancellation 
of an oil and gas lease and to recover 
damages for refusing to cancel (sections 
6902-6904), a written paragraph therein, 


providing that in the event a well was 


not commenced within the time limit 
mentioned in the lease, the instrument 
should be null and void, was controlling 
as against a printed one under which, 
if the operations were not commenced 
within that time the lessor should pay 
two dollars per acre for each additional 
year commencement of drilling was de- 
layed, and that demurrer to the complaint 
was improperly sustained. Daley et al. 
v. Torrey, 69 Mont. 599, 223 Pac. 498. 

Cited in Solberg v. Sunburst Oil & Gas 
Co., 73 Mont. 94, 101, 235 Pae. 761; 
Corey v. Sunburst Oil & Gas Co., 72 
Mont. 383, 394, 233 Pac. 909. 


6903. Action to compel release—Damages—Costs and attorney’s fees. 


Under his general allegation of dam- 
ages plaintiff in an action to compel the 
release of record of an oil and gas lease 
after an alleged forfeiture under its 
terms, proof that because of defendant’s 
failure to make release plaintiff had been 
prevented to make a new lease to his 
damage (special in character) in a given 
amount was inadmissible for that pur- 
pose, but admissible to show the nominal 


damages recoverable under this section. 


Solberg v. Sunburst Oil & Gas Co., 73 
Mont. 94, 235 Pac. 761. 


'The provision of this section allowing 


_ plaintiff in an action to compel the re- 
lease of record of an oil and gas lease 


an attorney’s fee for preparing and prose- 


cuting the suit, is unconstitutional as 
denying the defendant the equal protec- 
tion of the law, in that the provision is 
not reciprocal. Solberg v. Sunburst Oil 
& Gas Co., 73 Mont. 94, 235 Pac. 761. 
The concluding sentence of this section 
that “in all such actions writs of attach- 
ment may issue,’ construed to mean ac- 
tions to cancel oil and gas leases, and the 
phrase “as in other cases” held to refer 
to the time at which the writ may issue 
and the effect which it has when issued, 
and not to limit the right to it to cases 
which fall within the purview of the 
general attachment statute. Daley et al. 
v. Torrey et al., 71 Mont. 513, 230 Pae. 
782. Sections 6903, 6904 were applied 
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with section 6902 in Solberg vy. Sunburst 
ve & Gas Oo., 76 Mont. 254, 246 Pace. 

Cited in McNamer Realty Co. v. Sun- 
burst ete. Co., 76 Mont. 332, 344, 247 
Pac. 166; Corey v. Sunburst Oil & Gas 
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Co., 72 Mont. 383, 394, 233 Pac. 909. 
Applied with section 6902 in Solberg v. 
Sunburst Oil & Gas Co. et al., 70 Mont. 
177, 225 Pace. 612; Daley et al. v. Tor- 
rey, 69 Mont. 599, 601, 223 Pac. 498. 


6904. Demand for release—When and upon whom to be made. 
Cited in Solberg v. Sunburst Oil & Gas Co. et al., 70 Mont. 177, 181, 225 Pac. 612, 


CHAPTER 18. 
ACKNOWLEDGMENT AND PROOF OF INSTRUMENTS. 


6905. By whom acknowledgments may be taken in this state. 
Cited in Angell v. Lewistown State Bank et al., 72 Mont. 345, 351, 232 Pac. 90. 


6910. Officer taking acknowledgment must know person—Corpora- 


tions. 


Cited as section 4659, Revised Codes, in Genzberger v. Adams, 62 Mont. 430, 435, 


205 Pac. 658. 


6914. General form of certificate. 


Cited in Springhorn yv. Springer et al., 75 Mont. 294, 301, 243 Pac. 803. 


6915. Form of acknowledgment by corporation. | 
Cited as section 4664, Revised Codes, in Genzberger v. Adams, 62 Mont. 430, 435, 


205 Pac. 658. 


6926. Officers authorized to do certain things. 
Cited in Angell v. Lewistown State Bank et al., 72 Mont. 345, 351, 232 Pac. 90. 


CHAPTER 19. 
EFFECT OF RECORDING OR FAILURE TO RECORD INSTRUMENTS. 


6934. Record—To whom notice—Recording copies. 


The certificate of sale issued to a pur- 
chaser under a foreclosure sale by the 
sheriff is a “conveyance” with the Re- 
cording Act. Citizens’ National Bank v. 
Western L. & B. Co., 64 Mont. 40, 208 
Pac. 893. 


Cited ete. 


in Morrison v. Farmers’ 


State Bank, 70 Mont. 146, 149, 152, 225 
Pace. 123; Guerin v. Sunburst Oil & Gas © 
Co., 68 Mont. 365, 370, 218 Pae. 949. 


For text treatment of this subject see 
vol, 22 Cal. Jur. 616. 


6935. Conveyances to be recorded, or are void, etc. 
This and section 6936 were cited in Stolze Land Co. v. Westberg, 63 Mont. 38, 45, 


206 Pac. 407. 


6938. Unrecorded instruments valid between the parties. 


Where, after giving an oil and gas 
lease upon his land to one party, which 
lease was not recorded, the owner gave 
an option to another party to purchase 
the land subject to the lease, the option 
being recorded, plaintiff, who purchased 
the land before the expiration of the 


option, was chargeable with constructive 
notice of the option and its contents, 
and in the absence of inquiry from the 
lessee, was not an innocent purchaser 
without notice and was therefore not 
entitled to an injunction to prevent the 
lessee from going on the land for pur- 
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; 


_ poses of exploration. Guerin v. Sunburst 
_ Oil & Gas Co., 68 Mont. 365, 218 Pac. 
949, 


Effect of failure to record executory 


HOMESTEADS, 


[6945-6969 


eontract for sale of real estate, note, 
26 A. L, R. 1552. 

For text treatment of this subject see 
vol. 22 Cal. Jur. 623. 


CHAPTER 21. 
HOMESTEADS. 


6945. Homestead—Of what it consists. 


The homestead authorized to be se- 
lected by the probate court under sec- 
‘tion 10145 is the homestead provided for 
by sections 6945-6948; therefore the value 
and extent of it must not be greater than 
as prescribed by those sections. In re 
Tripps’ Estate, 71 Mont. 154, 227 Pae. 


6948. Exempt from forced sale. 


The exemption statute which, by fail- 
ing to include a homestead subject to 
’ attachment within the exceptions to the 
general rule that a homestead is exempt 
from execution, in effect declares that 
the lien of an attachment does not oper- 
ate to defeat a homestead declaration, 
enters into and constitutes a part of a 
contract of sale of goods; therefore the 
contention of the seller that to hold a 


6949. When subject to execution 


_ The filing of a homestead declaration 
after. a writ of attachment has been 
levied upon the lands exempts the lands 
from sale on execution obtained after 


1005. Sections 6945-6972 were cited in 
McCarthy v. Kelley et al., 63 Mont, 233, 
236, 206 Pac. 782. 


For text treatment of this subject see 
vol. 13 Cal. Jur. 412. 


homestead declaration filed after he (the 
seller) had caused an attachment to be 
levied on the land sought to be home- 
steaded by the buyer, would destroy a 
vested right secured to him by the lien, 
cannot be sustained. Wall v. Duggan et 
al., 76 Mont. 239, 245 Pac. 953. 


For text treatment of this subject see 
vol. 13 Cal. Jur. 479. 


or forced sale. 


the declaration was filed. Wall v. Dug- 
gan et al., 76 Mont. 239, 245 Pace. 953. 


For text treatment of this subject see 
vol. 13 Cal. Jur. 482. 


6953. Proceedings on execution against homestead. 


Sections 6953-6967 were cited in Wall v. Duggan et al., 76 Mont. 239, 244, 245 
Pac. 953. 


6968. Selection of homestead—Quantity and value of land. 


A homestead may be claimed upon an stead covering “an undivided one-half 


undivided interest in lands. Wall v. interest and equity” in a 240-acre tract 
Duggan et al., 76 Mont. 239, 245 Pac. was void under this section. McCarthy 
953. v. Kelley et al., 63 Mont. 233, 206 Pace. 


782. 
Cited in In re Tripps’ Estate, 71 Mont. 
154, 160, 227 Pac. 1005. 


While a failure to set forth in a home- 
stead declaration the value of the prem- 
-ises does not invalidate it, failure to 
strictly comply with the requirement that 
the area claimed must not exceed the 
statutory limit renders the declaration 
void. Therefore a declaration of home- 


For text treatment of this subject see 
vol. 13 Cal. Jur. 442, 462. 


6969. ‘‘Head of a family’’ defined. The phrase ‘‘head of a family’’ 
“as used in this chapter, includes within its meaning: 
1. The husband, when the claimant is a married person, or the wife, 
where the husband fails to join in the declaration. 
2. Every person who has attained the age of sixty years and who 
actually resides on the premises. 
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3. Every person who has residing on the premises with him or her, 
and under his or her care and maintenance, either: 


First. 


His or her minor child, or the minor child of his or her wife 


or husband, or former wife or husbatid's 
Second. A minor grandchild, brother or sister, or minor child of a 


brother or sister ; 


Third. A father, mother, grandfather, or grandmother; 


Fourth. The father, mother, 


grandfather, or grandmother, of a hus- 


band or wife; or former husband or wife. 
Fifth. An unmarried sister or any other of the relatives mentioned 
in this section, who have attained the age of mya Ority, and are unable to 


take care of or support themselves. 
Amd. Sec. 1, Ch. 86, L. 1925. 


For text treatment of this subject see vol. 13 Cal. Jur. 443. 


6971. Declaration of homestead—Must contain what. 


In selecting a homestead for the family 
of a decedent where none was selected 
prior to his death, the probate court may, 
in the absence of a mode of procedure 
prescribed by the statute, proceed in 
substantially the manner indicated by 
this section for its selection during the 


lifetime of a decedent, thereafter follow- 
ing the procedure outlined by sections 
10152-10157. In re Tripps’ Estate, 71 
Mont. 154, 227 Pac. 1005. 


For text treatment of this subject see 
vol. 13 Cal. Jur. 468. 


6973. Tenure by which homestead is held. 


Cited in Wall v. Duggan et al., 


76 Mont. 239, 244, 245 Pac. 953. 


CHAPTER 22. 
WILLS—EXECUTION AND REVOCATION, 


6975. Married women, wills by. 


Under the rule that a will properly exe- 
euted is entitled to probate, a will of 
a married woman so executed, naming 
an executor, providing that he should 
pay her debts, funeral expenses and ex- 
penses of last illness from the funds of 
the estate, and revoking all former wills, 
was properly probated, the fact that tes- 
tatrix, by failing to make mention of her 
surviving husband therein, had deprived 


7012° Lineal descendants take 
testator. 


This section, providing that, when any 
estate is devised to any child or other 
relation of the testator and the devisee 
dies before the testator, leaving lineal 
descendants, such descendants take the 
estate given by the will in the same man- 
ner as the devisee would have done had 
he survived the testator, applies only 
to devises and not to legacies. In re 
Estate of Hash, 64 Mont. 118, 208 Pac. 
605. 

The word “devised” 
tion, providing that if any estate 


used in this see- 
is 


him of two-thirds of her estate, in dis- 
regard of the provisions of this section, 
prohibiting her from doing so, not being 
a reason for denying it probate. In re 
Mahaffay’s Estate, 72 Mont. 579, 234 Pac. 
838. 


For text treatment of this subject see 
vol. 26 Cal, Jur. 629. 


estate upon death of devisee before 


devised to any relative of the testator, 
and the devisee dies before the testator, 
leaving lineal descendants, they take 
the estate so given in the same manner 
the devisee would have done had he 
survived testator, held to mean a gift 
_ of real property by will, and not a gift 
of personal property. In re Fratt’s Bs- | 
tate, 60 Mont. 526, 199 Pae. 711. 


For text treatment of this subject see 
vol. 26 Cal. Jur. 949. 
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This and section 7014 were cited as 
sections 4759, 4760, Revised Codes, in In 


WILLS. 


[7013-7040 


7013. Devises of land—How construed. 


re Fratt’s Estate, 60 Mont. 526, 537, 199 
Pac. «{41! 


-7015. Restriction to devise for charitable purposes. 


Cited in In re Coppock’s 


Estate, 72 Mont. 431, 437, 39 A. L. R. 1152, 


234 Pac. 258. 


CHAPTER 23. 
WILLS—INTERPRETATION. 


7016. Testator’s intention to be carried out. 
Cited in In re Spriggs’ Estate, 70 Mont. 272, 274, 225 Pac. 617; In re McLure’s 


Estate, 63 Mont. 536, 541, 208 Pac. 900. 


7017. Intention to be ascertained from will. 
Cited in In re Spriggs’ Estate, 70 Mont. 272, 274, 225 Pac. 617; In re Estate of 


Hash, 64 Mont. 118, 122, 208 Pac. 605. 


7020. Harmonizing various parts. 
Cited in In re McLure’s Estate, 63 Mont. 536, 541, 208 Pac. 900. 


7023. Words taken in ordinary sense. 


Where a. will bequeathed one-half of 
the testator’s estate to his two sisters 
and the other half to their children if 
living at the time of his death, and both 
sisters had died before the will was made 
leaving no children, the word “children” 
used in the will could not, under the 
rules of construction .of wills laid down 
by this section and section 7039 be con- 
‘strued as including grandchildren so as 


to permit a grandson of one of the sis- 
ters to share in the estate. In re Estate 
of Hash, 64 Mont. 118, 208 Pac. 605. 
Cited in In re Spriggs’ Estate, 70 Mont. 
272, 274, 225 Pac. 617; In re McLure’s 
Estate, 63 Mont. 536, 541, 208 Pac. 900. 


For text treatment of this subject see 
vol. 26 Cal. Jur. 887, 


7024. Words to receive an operative construction. 
Cited in In re Spriggs’ Estate, 70 Mont. 272, 274, 225 Pac. 617. 


7025. Intestacy to be avoided. 


In the construction of a will that con- 
struction is to be adopted, if possible, 
‘which will prevent a partial intestacy. 
In re Spriggs’ Estate, 70 Mont. 272, 225 
mac. 617. 


For text treatment of this hat het see 
vol. 26 Cal. Jur. 899. 


7030. Devise or bequest of all real or personal property, or both. 


This and sections 7031, 7040, 
7049, 7054 and 7057 were cited as sec- 
tions 4777, 4778, 4787, 4790, 4796, 4801 


7039. Mistakes and omissions. 


Applied with section 7023 in In re Estate of Hash, 64 Mont. 118, 122, 


7043, 


and 4804, Revised Codes, in In re Fratt’s 
Estate, 60 Mont. 526, 537, 199 Pace. 711. 


208 Pac. 605. 


7040. When devises and bequests vest. 


Cited in In re Connolly’s Estate, 73 
Mont. 35, 65, 235 Pac. 408; In re Estate 
of Deschamps, 65 Mont. ’207, 212, 212 
| Pac. 512; as section 4787, Revised Codes, 


in Rumney et al. v. Skinner, 64 Mont. 
75, 82, 208 Pac. 895; In re Smith’s Estate, 
60 Mont. 276, 298, 199 Pac. 696. 
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7042. Death of devisee or legatee. 


Under this section legacies to one who 
died before the testatrix, lapsed upon the 
latter’s death, and were distributable 
to her heirs under the laws governing 


intestacy. In re Fratt’s Estate, 60 Mont. 
526, 199 Pac. 711, 


For text treatment of this subject see 
vol. 26 Cal. Jur, 952. 


CHAPTER, 24. 
WILLS—GENERAL PROVISIONS, 


7052. Estates chargeable. 


This and the following section were 
cited as sections 4799, 4800, Revised 


Codes, in In re Smith’s Estate, 60 Mont. 
276, 298, 199 Pac. 696, 


7057. Specific devises and legacies. 
Cited in In re Bradfield’s Estate, 69 Mont. 247, 260, 221 Pac. 531. 


7069. The law of what place applies. 


Under the maxim “mobilia sequuntur 
personam” the legal situs of personal 
property actually present in this state 
was in the place of the owner’s domicile 
at the time of his death—in China—and 
under this section. the interpretation of 
his will, so far as the disposition of that 


property is concerned, is governed by the 
law of his domicile. In re Coppock’s Es- 
tate, 72 Mont. 431, 39 A. L. R. 1152, 234 
Pae. 258. ; 


For text treatment of this subject see 
vol. 26 Cal. Jur. 881. 


CHAPTER 25, 
SUCCESSION. 


7071. Succession defined. 


Sections 7071-7073 were cited in Hoppin v. Long, 74 Mont. 558, 582, 241 Pac. 636, 


7072. Interstate estate—To whom passes. 


Under this section title to the property 
of one who dies intestate passes imme- 
diately to the heirs, subject to the control 
of the district court and to the posses- 
sion of the administrator for the purposes 
of administration. Lamont v. Vinger, 61 
Mont. 530, 202 Pac. 769. 

Sections. 7072, 7073 were cited in State 
ex rel. Petters & Co. v. District Court, 76 


Mont. 143, 148, 245 Pac. 529; In re Con- 
nolly’s Estate, 73 Mont. 35, 65, 235 Pae. 
408; as section 4819, Revised Codes, in 
Lamont v. Vinger, 61 Mont. 530, 545, 202 
Pac. 769. 


For text treatment of this subject see 
vol. 9 Cal. Jur, 452, 470. 


7073. Succession to and distribution of property. 


Since under this section the father and 
mother of an intestate were his heirs 
at law, the allegation of plaintiff adminis- 
trator that the adult for whose wrongful 
death damages were sought died intestate, 
leaving surviving him his father and 
mother, naming them, was sufficient to 
state by inference that they were his 
heirs, in the absence of a direct allega- 
tion to that effect. Batchoff v. Butte Pa- 


cific Copper Co., 60 Mont. 179, 198 Pac. 


132. 
Cited in Hoppin v. Long, 74 Mont. 558, 
582, 241 Pac. 636; Raistakka v. Fager- 


strom et al., 64 Mont. 173, 179, 208 Pae. 
949; Mork v. Mellett et al., 62 Mont. 
477, 481, 205 Pac. 664. ) 


Succession to property as affected by 
death in common disaster, note, 43 A. L. 
R. 1348. 


Murder of ancestor by heir as affecting 
intestate succession, note, 51 A. L. RB. 
1096. 

Constitutionality of statute precluding 
inheritance by one who killed decedent 
note, 6 A, L. R. 1408. 
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Inheritance by, from or through illegiti- 
mate, note, 24°A. L. R. 570. 

Right of adopted child to inherit from 
kindred of adoptive parents, note, 38 
A. L. BR. 8. 

Descent and distribution of property of 
adoptive parents, note, 42 A. L. R. 534. 


Water Ricuts. 


[7079-7095 


Estoppel to claim rights in estate of 
deceased spouse by assent or failure to 
object to unlawful marriage with third 
person, note, 28 A. L.- BR. 1126. 

For text treatment of this subject see 
vol. 9 Cal. Jur, 454. 


7079. Same—Degrees in direct line. 
This and section 7080 were cited in Raistakka v. Fagerstrom et al., 64 Mont. 173, 


179, 208 Pac. 949. 


7088. Aliens may inherit, when and how. 


Though under this section a resident 
alien may take by succession as a citizen, 
under section 2291, United States Revised 
Statutes, patent to homestead land can 
issue only to citizens of the United 
States, and therefore the alien mother of 
an entryman who died intestate before 
final proof had been made was not en- 
titled to take a one-half interest in the 
homestead under a patent subsequently 
issued to the decedent’s heirs and devisees. 


Mork v. Mellett et al., 62 Mont. 477, 205 
Pac. 664. 


Right of alien enemy to take by in- 
heritance, notes, 11 A. L. R. 162; 51 A. L. 
R. 896. 

Inheritance from aliens as proper sub- 
ject of treaty regulations, notes, 4 A. L. 
R. 1391; 17 A. L. R. 637. 

For text treatment of this subject see 
vol. 1 Cal. Jur. 923. 


CHAPTER 26. 
WATER RIGHTS—APPROPRIATIONS, 


7093. What waters may be appropriated. 


Chapter 185, L. 1907, regulating the 
method by which appropriations of water 
from adjudicated streams could be made, 
was not, but chapter 228, L. 1921, amen- 
datory thereof, is exclusive. Donich et 
al. v. Johnson et al., 77 Mont. 229, 250 
Pac. 963. 

See Mettler v. Ames Realty Co., 61 


Mont. 152, 201 Pac. 702, for history of 
water right legislation and discussion of 
riparian rights. Cited in Jeffers v. Mon- 
tana Power Co. et al., 68 Mont. 114, 139, 
217 Pae. 652. 


For text treatment of this subject see 
vol. 25 Cal. Jur. 1007. 


7094. Appropriation must be for a useful purpose. 


The right of an appropriator of water 
is measured by the capacity of his sys- 
tem of distribution, regardless of his 
needs. Tucker v. Missoula Light & Ry. 
Co. et al., 77 Mont. 91, 250 Pac. 11. 


Cited in Thomas et al. y. Ball et al., 
66 Mont. 161, 166, 213 Pac. 597. 


For text treatment of this subject see 
vol. 26 Cal. Jur. 175, 243. 


7095. Point of diversion may be changed. 


Actual diversion of water and _ its 
beneficial use existing, prospective or in 
contemplation, constitute an appropria- 
tion, which is not affected by a change 
in the point of diversion or place of use. 
Wheat et al. v. Cameron et al., 64 Mont. 
494, 210 Pac. 761. 

Under this section the location of a 
flume maintained over the land of an- 
other, as well as the use of the water 
\flowing through it, may be changed, pro- 
‘vided the change adds no new burdens 


to the servient estate or causes addi- 
tional damage thereto. Pioneer Mining 
Co. v. Bannack Gold Mining Co., 60 
Mont. 254, 198 Pace. 748. 

Cited in Tucker v. Missoula Light & 
Ry4 Co. 17> Mont. Oi. 99; 250: Pac. Lbs 
Thomas et al. v. Ball et al., 66 Mont. 
161, 166, 213 Pac. 597. 


For text treatment of this subject see 
vol. 26 Cal, Jur. 172. 
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7086. Water may be turned into natural channels. 


Cited in Donich et al. v. Johnson et al., 
77 Mont. 229, 240, 250 Pac. 963; Jeffers 


v. Montana Power Co. et al, 68 Mont. 
114,139, 217 Pac. 652. 


7097. Return of surplus water to stream. 


Where a party has all the water his 
necessities require or that his ditches 
will carry, it is immaterial that he has 
a right, under decree or otherwise, to a 
greater flow from the stream; he must 
permit the excess to remain in the 
stream or be returned to it in such a 
manner that it will be available to sub- 
sequent appropriators. Tucker v. Mis- 
soula Light & Ry. Co. et al., 77 Mont. 
91, 250 Pac. 11. 


Cited in Zosel v. Kohrs et al., 72 Mont. 
564, 576, 234 Pac. 1089; Allen v. Petrick 
et al., 69 Mont. 373, 379, 222 Pac. 451; 
as section 4844, Revised Codes, in Pioneer 
Mining Co. v. Bannack Gold Mining Co., 
60 Mont. 254, 265, 198 Pac. 748. 


For text treatment of this subject see 
vol. 26 Cal. Jur. 133. 


7101. Diligence in appropriating. 


Where an appropriator of water from 
an adjudicated stream, disclaiming any 
right to the use of its normal flow but 
relying upon an alleged notice of appro- 
priation made in 1917 of surplus and 
flood waters in a lake (formed by the 
widening of the channel of the stream) 
impounded by means of a dam, did noth- 
ing by way of construction of a dam or 
a ditch until the latter part of 1921, he 
did not acquire any right under the ap- 
propriation, having failed to proceed with 


the diligence required by either section 
4848, Revised Codes of 1907, referring to 
appropriations of water generally, or sec- 
tion 4871, with relation to appropriations 
from an adjudicated stream, in com- 
pleting his appropriation. Anaconda Nat. 
Bank v. Johnson et al., 75 Mont. 401, 
244 Pac. 141. 


For text treatment of this subject see 
vol. 26 Cal. Jur. 81. 


7108. Winer’s inch equivalent in gallons. 
Cited in Allen v. Petrick et al., 69 Mont. 373, 385, 222 Pac. 451, 


7113. Owners of water to sell surplus. 


Sections 7113-7116 were cited in Allen 
v. Petrick et al., 69 Mont. 373, 379, 222 


Pac. 451; Jeffers v. Montana Power Co. 
et al., 68 Mont. 114, 139, 217 Pac, 652. 


7117. Dam or reservoir to be securely constructed. 
Sections 7117, 7118 were cited in Donich et al. v. Johnson et al., 77 Mont. 229, 240, 


250 Pac. 963. 


7119. Procedure for appropriation waters of adjudicated streams. 


The method prescribed by sections 7119- 
7127 for making an appropriation of 
the waters of an adjudicated stream is 
exclusive as to appropriations made after 


the passage of that act. Anaconda Nat. 
Bank v. Johnson et al., 75 Mont. 401, 
244 Pac. 141. 


7122. Decree subject to prior adjudications. If the defendants, or 


any of them, do not appear, their adjudicated rights which are prior in 
time to plaintiff’s right shall in nowise be affected by the court’s order. 
The court shall in every case, if an appropriation be awarded plaintiff, 
provide that the same shall be subject to all adjudicated rights which are 
prior in time to plaintiff’s rights, and the plaintiff shall be bound by the 
terms of all prior decrees with respect to water rights in the proper order 
of his priority as if he had been a party to the decree originally. 
Amd. Sec. 1, Ch. 38, L. 1927. 
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7124A. Petition to establish rights after decree. At any time after 
the entry of any decree, any person, not a party to such deeree, who, prior 
to the entry of such decree’ had or claimed a valid water sett upon the 
stream or source of supply affected by such decree, or who subsequent to 
the entry of such decree has made a valid appropriation of water from said 


‘ stream or source of water supply affected by such decree, may petition 


J 


the court which entered such decree for an order making him a party to 
such decree and establishing his right thereunder, and in relation to the 
other rights affected by such decree. Upon filing such petition, such 
notice shall be given and procedure had as is provided in sections 7119, 
7120, 7121, 7122, 7123 and 7124 of this code. 


En. Sec. 2, Ch. 38, L. 1927. 


7128. Effect of decree upon subsequent appropriations. 


Under this section the court in water 


right suits is not bound by a stipulation 


of the parties as to the general character 
and quality of the soil of their respective 


lands or the amount of water required 
for their successful and economical irriga- 
tion. Cited in Allen v. Petrick et al., 
69 Mont. 373, 222 Pae. 451. 


7129. Appropriations of water subject to prior decrees adjudicating 
rights. 


Sections 7129, 7130 were cited in Donich et al. v. Johnson et al, 


77 Mont. 229, 
244, 250 Pac. 963. 


CHAPTER 27. 
WATER COMMISSIONERS—DETERMINATION OF JOINT RIGHTS. 


7136. Appointment of water commissioners. Whenever the rights 
of persons to use the waters of any stream, ditch or extension of ditch, 
watercourse, spring, lake, reservoir, or other source of supply have been 
determined by a decree or decrees of a court of competent jurisdiction, it 
shall be the duty of the judge of the district court having jurisdiction of 
the subject matter, upon the application of the owners of at least ten 


per cent of the water rights affected by the decree or decrees, in the exer- 


cise of his discretion, to appoint one or more commissioners, who shall have 
authority to admeasure and distribute to the parties bond by the decree 
or decrees the waters to which ‘they are entitled, according to their rights 
as fixed by such decree or decrees. At the time of the appointment of 
,any water commissioner or water commissioners, his or their fees and com- 
pensation must be fixed in the order. 


Amd. Sec. 1, Ch. 125, L. 1925. 


Under the rule that a special statutory 
remedy is not exclusive but cumulative 
only, unless the intention to make it so 
is clearly manifest or it is entirely ade- 
quate for the protection of pre-existing 
rights, section 7136 et seq., providing for 
the appointment of a water commissioner 
and prescribing his duties and powers, 
does not provide an exclusive remedy for 
one whose water rights have been im- 


paired and therefore do not preclude him 
from maintaining an action for damages. 
Tucker v. Missoula Light & Ry. Co., 77 
Mont. 91, 250 Pace. 11. 


Incompatibility of offices of colonel 
and water commissioner or water super- 
intendent, note, 26 A. L. R. 144. 

For text treatment of this subject see 
vol, 25 Cal. Jur. 1013, 


7140. Power of commissioners in admeasuring water expenses. 
Every water commissioner appointed by the judge of the district court 
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for that purpose shall have the authority to admeasure and distribute to 


the parties interested, under such decree or decrees, the water to which 


those who are parties to the decree or decrees, or privy thereto, are en- 
titled according to their priority as established by the decree or decrees. — 


The water commissioner, in case the parties fail or refuse to do so, may 


incur necessary expenses in the making of headgates or dams for the 


distribution of the waters, and such expense shall be assessed against and 
paid by the party or parties for whom such services in the repair of the 
ditch or ditches, and the making of any dams or headgates, were neces- 
sary. Provided, that in the discretion of the court, such costs or ex- 
penses may be assessed against the land upon which or for the benefit 
of which such expense had been incurred. 


Amd. Sec. 2, Ch. 125, L. 1925. 


7145. Charges and expenses. The judge may also allow as a charge 
any expenses necessarily incurred by the water commissioner in the dis- 


charge of his duties in the employment of extra labor for the repair of 
dams, headgates, ditches, or flumes, when immediate action is necessary 
to preserve the rights of the parties entitled to the waters of such stream 
or when the judge has, in the order appointing the commissioner, re- 
quired the commissioner to repair ditches, and keep in repair necessary 
headgates, ditches, or flumes. The water commissioner shall report all 
such expenses, and the cost thereof shall be taxed against the party or 
parties for whose benefit the same were incurred, provided, that in the 
discretion of the court, such costs or expenses may be assessed against 


the land upon which or for the benefit of which such expense had been 


ineurred. 
Amd. Sec. 3, Ch. 125, L. 1925, 


7147. Apportionment of fees and expenses. Upon the filing of the 
report by the water commissioner, or water commissioners, the clerk of 


court shall forthwith notify each person mentioned in such report, by 


letter, of the amount he is made liable for by such report, and that objec- 


tions to such report, and the amount so taxed against him, may be made 


by any person interested therein, within twenty days after the date of’ 


the mailing of said notice, and unless objections thereto are filed, an 
order will be made by the judge of said court finally fixing and determin- 
ing the amount due from each of said water users. The affidavit of the 
clerk that he has mailed a notice to each person mentioned in the report 
at such person’s last known postoffice address, in the usual manner, shall 
be deemed prima facie evidence that the person received that notice pro- 
vided for in this section. 


Amd. Sec. 1, Ch. 11, L. 1923; Amd. Sec. 1, Ch. 45, L. 1927, 


7148. Order of court—Hearing and determination. At the expira- 


tion of the twenty days’ notice as provided for in the preceding section, 
if objections to said report have been filed, or a motion to retax the same 
has been made, the court or judge shall fix a time for the hearing of such 
objections or motion to retax, which time of hearing shall be as soon as 
the judge or a court can conveniently hear the same. Any person object- 
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ing to said report shall be entitled to at least five days’ notice of the date 
and time of such hearing. At such hearing the court or judge shall hear 
and determine the motion or objections, and shall make an order fixing 
and determining the amount found due from each of said water users 
to such commissioner or commissioners. In case no objections are filed 
within the twenty days as hereinbefore provided for, such order shall be 
made as a matter of course, and in either case said order shall be final 
determination of the matter. 
Amd. Sec. 2, Ch. 11, L. 1923. 


7149. Effect of order fixing fees and compensation—Lessees—Issu- 
ance of execution. After the order of the court fixing the fees and com- 
pensation and expenses of the water commissioner is final, it shall have 
all the force and effect of a judgment as against the person to whom the 
water was admeasured, and for whose benefit it was used. When such 
expense of commissioner or commissioners has been assessed against the 
land for which such service of the commissioner or commissioners has 
been rendered, it shall constitute a lien against said land. Execution 

may issue upon the order as upon a judgment by direction of the court 
or judge upon the application of any person interested therein, 
Amd. Sec. 4, Ch. 125, L. 1925. 


7150. Complaint by dissatisfied user—Procedure. Any person own- 
ing or using any of the waters of such stream or ditch or extension of 
ditch, who is dissatisfied with the method of distribution of the waters 
of such stream or ditch by such water commissioner or water commis- 
sioners, and who claims to be entitled to more water than he is receiving, 
or is entitled to a right prior to that allowed him by such commissioner 
‘or water commissioners, may file his written complaint, duly verified, 
setting forth the facts of such claim. Thereupon the judge shall fix a 
time for the hearing of such petition, and shall direct that such notice 
be given to the parties interested in such hearing as the judge may deem 
necessary. At the time fixed for such hearing, the judge must hear and 
examine the complainant and such other parties as may appear to support 
or resist such claim, and also examine such water commissioner or water 
commissioners and witnesses as to the charges contained in said com- 
plaint. Upon the determination of the hearing, the judge shall make such 
findings and order as he may deem just and proper in the premises. If 
it shall appear to the judge that the water commissioner or water commis- 
sioners have not properly distributed the water according to the pro- 
visions of the decree, then the judge shall give the proper instructions for 
such distribution. The judge may remove such water commissioner or 
water commissioners and appoint some other person or persons in his or 
their stead, if he deems that the interests of the parties in the waters 
mentioned in such decree will be best subserved thereby, and if it shall 
appear to the judge that the said water commissioner or water commis- 
sioners have wilfully failed to perform their duties, they may be pro- 
ceeded against for contempt of court, as provided in contempt eases. 
The judge shall make such order as to the payment of costs of such hear- 
ing as may appear to him to be just and proper. 

Amd. Sec. 5, Ch. 125, L. 1925. 
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7151. Users must maintain headgate. All persons using water under 
a decree from any stream or ditch whereon a water commissioner is ap- 
pointed shall be required to have suitable headgates at the point wherein 
a ditch taps a stream, and shall also, at some suitable place on the ditch, 
and as near the head thereof as practicable, place and maintain a proper 
measuring box, weir, or other appliance for the measurement of the 
waters flowing in such ditch. In case any person or persons shall fail 
to place or maintain a proper measuring appliance, it shall be the duty of 
such water commissioner not to apportion or distribute any water through 
said ditch. And provided further that the commissioner must notify all 
parties interested by registered mail or in person one week before mak- 
ing the annual repair or cleaning of any stream or ditch or performing 
necessary labor or expenses to divert water to any ditch. The sending 
of a registered letter to the last known postoffice address of any such 


interested party will be prima facie evidence of the fact that he was duly 


notified. Provided, however, that any work in the way of repairing a 
ditch made necessary by any emergency may be done without such notice 
when injury would result from delay. 


Amd. Sec. 6, Ch. 125, L. 1925. 


This section, requiring the installation 
of headgates and measuring boxes in 
ditches by persons using water from a 
stream under a decree where a water 
commissioner has been appointed, is in 
the nature of a police regulation, under 


distribute water to one who fails to do 
so, but does not license a stranger to 
appropriate water to his own use there- 
from merely because an owner of a right 
has not complied with such requirement. 
Tucker v. Missoula Light & Ry. Co., 77 
Mont. 91, 250 Pae. 11. 


which the commissioner may refuse to 


7159. Compensation of commissioner and apportionment thereof—Is- 
suance of execution — Taxation of costs. When a commissioner is ap- 
pointed upon the application of an owner or owners of such ditch, the 
court may fix the compensation of such commissioner and the term of his 
employment, and shall make an order apportioning the amount of such 
compensation among the several owner or owners, tenants in common or 
stockholders of said ditch, according to their respective rights and 
interest, which order shall have the force and effect of a judgment against 
the person to whom the water as admeasured and for whose benefit it was 
used, when, in the discretion of the court, such order of apportionment 
of expense is made against the land for which such water was used, in 
which event it shall have the force and effect of a lien against said land 
to which such apportionment was made. Execution may issue upon such 
order as upon a judgment by direction of the court, upon the application 
of any person interested therein; provided, however, that when a com- 
missioner is appointed under the provisions of sections 7136-7150, to dis- 
tribute the waters of the stream from which the waters flowing in said 
ditch are taken, and to apportion and distribute the waters of said ditch 
according to the rights of the respective owners thereof, the judge, in his 


ae 


discretion, may in addition to the apportionment taxed against the respec- 


tive owners of the waters of said stream, apportion and tax the amount, 
if any, the owners of such ditch shall pay in addition to the amount 
taxed under the provisions of said sections 7136-7150. 


Amd. Sec. 7, Ch. 125, L. 1925. 
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CHAPTER 29. 
IRRIGATION DISTRICTS—ORGANIZATION, 
7166. Who may organize districts. Sixty per centum in number of 


the holders of title or evidence of title to lands sought to be included 
in an irrigation district and which are susceptible of irrigation, such 


holders of title or evidence of title also representing sixty per centum of 


es 


the acreage of said lands, may propose the establishment and organization 
of an irrigation district under the provisions of this act; provided, how- 
ever, that when any of such land sought to be included in such irriga- 
tion district is covered by mortgage or other lien then the owner or 
owners of such land shall first procure the written consent of the holder 
of such mortgage or other lien before proposing the establishment and 
organization of such irrigation district. Irrigation districts may be 
formed in order to co-operate with the United States under the federal 
reclamation laws heretofore or hereafter enacted, or under any act of 
congress which shall permit of the performance by the United States of 
work in this state, for the purposes of construction of irrigation works, 
including drainage works, or for purchase, extension, operation, or 
maintenance of constructed works, or for the assumption, as principal or 
guarantor, of indebtedness to the United States on account of district 
lands. When so organized, such district shall have the powers conferred 
or that may hereafter be conferred, by law upon such irrigation district, 


_ provided, however, that all irrigation districts organized in connection 


with United States reclamation projects a majority of the holders of title 


or evidence of title to lands sought to be included in such irrigation 


district under the provisions of the act, may propose the establishment 
and organization of such district. 

The certificate of the county clerk and recorder, or the certificate 
of the register of the state land office, shall be sufficient evidence of title 
for the purpose of this act. Where lands have been purchased from the 
state and part of all of the purchase money has been paid, but the 
patents or deeds from the state to such lands have not been issued, the 
receipt of [or] receipts held by the purchasers, or the certificate of 
the register of the state land office showing the payments on account of 
purchase, shall be evidence of title to such lands under this act. 

Before any such district shall be established, there shall be presented 
to the district court at the hearing on the petition for such establishment, 
a written report or opinion from the.state engineer on the engineering 
features involved and the possibilities of water supplies accompanied by 


a copy of the decree of the district court showing the adjudicated water 


a 


rights in said streams from which said waters are to be diverted. For 
this purpose, a copy of the petition provided for in section 7167 of this 
‘eode, and of all maps and other papers filed with the same, shall be filed 
with the state engineer at the time the original petition is filed with the 
clerk of the district court. The expense, if any, incurred by the state 
engineer (other than his salary), in his investigation and report upon the 
proposed district shall be certified, with his report, and that said engineer 
shall, within a period of one hundred twenty days from the filing of said 
petition with the state engineer, render his report to the district court, as 
Mont. Code Supp.— 52 S17 
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herein provided, to the said district court, and shall be assessed as costs 


a4 
‘ 
3 


in said hearing, which costs shall be paid by the district in event of its — 


establishment and in event such petition be denied, then such costs shall 
be paid by the petitioners; provided, however, that such report or opinion 
shall be not requested or obtained, and shall not be necessary, whenever 
it is proposed to co-operate with the United States under the federal 
reclamation laws heretofore or hereafter enacted, or under any act of 
congress which shall permit of the performance by the United States of 
work in this state, for the purposes of construction of irrigation works, 
including drainage works, or for purchase, extension, operation or mainte- 
nance of constructed works, or for the assumption, as principal or guar- 


antor, of indebtedness to the United States on account of district laws. 


Amd. Sec. 1, Ch. 157, L. 1923; Amd. 
Sec. 1, Ch. 112, L. 1925. 


Under the irrigation district statute 
the bonds of an irrigation district—a 
public corporation—create a general in- 
debtedness against the district in the 
sense that all the lands therein are tax- 
able for the payment of the bonds and 
interest until the entire indebtedness is 
paid, and therefore the lands of an owner 
who has paid his assessment are not re- 
leased from liability for further assess- 
ments made necessary by delinquencies of 
others, until the bonded indebtedness 
with interest is discharged in full. Cos- 
man vy. Chestnut Valley Irr. Dist., 74 
Mont. 111, 40 A. L. R. 1344, 238 Pac. 879. 

An irrigation district, ereated under 
sections 7166-7173, is a public corpora- 
tion, exercising essentially governmental 
functions, one of. which is the right to 
levy taxes, and as such must be deemed 
a subdivision of the state within the 
meaning of section 4893, thus relieving 
it from the payment of fees for the 
recordation of papers in the office of the 
county clerk and recorder. Crow Creek 
Irr. Dist. v. Crittenden, 71 Mont. 66, 227 
Pac. 63. 

While the Irrigation District Act con- 
fers certain exclusive powers upon the 
district court of the county in which the 
business of the district is being con- 
ducted, there is nothing in the act which 
gives exclusive jurisdiction to that court 


to compel the treasurer of that county 
by mandamus to pay interest due upon 
bonds of the district, and therefore, under 
the rule above, the court of any other 
district or county has the power to issue 
the writ. State ex rel. Carroll v. Dis- 


trict Court et al., 69 Mont. 415, 222 Pace. 


444, 

A. proceeding under this section for the 
extension of an irrigation district is 
neither an equity case nor a proceeding 
of an equitable nature, and therefore the 
testimony need not be presented in the 
transcript by question and answer, other- 
wise made necessary by subdivision 3 of 
Rule VII of the supreme court. In re 
Bitter Root Irr. Dist., 67 Mont. 436, 218 
Pac. 945, 

Under the District Irrigation Statute 


only such lands as will be specially bene- — 


fited may be included within a proposed 
district against the will of the owner. 
In re Crow Creek Irr. Dist., 63 Mont. 
293, 207 Pac. 121. 

Sections 7166-7264 were cited in State 
ex rel, Carroll v. District Court, 69 Mont. 
415, 421, 222 Pac. 444. 


Scope and import of term “owner” in 
statutes relating to formation of irriga- 
tion districts, note, 2A. L. R. 791. 

Irrigation district as a municipality 
within tax laws, note, 17 A. L. R. 81. 

For text treatment of this subject see 
vol. 26 Cal. Jur. 346. 


7169. Hearing on petition and appointment of commissioners. 


Where in an order establishing an 
irrigation district the descriptions of the 
lands included in it were sufficient under 
this section, the fact that the court went 
further and made a tabulation under 
various headings, such as “Gross Area,’ 
“Area Included,” ete., did not render 
the order void, such matter having been 
surplusage which may properly be dis- 
regarded under the statutory maxim that 
“superfluity does not vitiate.”’ Walden v. 
Bitter Root Irr. Dist., 68 Mont, 281, 217 
Pac. 646. 


Cited in Cosman vy. 
Irr. Dist., 74 Mont. 111, 113, 40 A. L. R. 


Chestnut Valley — 


1344, 238 Pac. 879; State ex rel. Carters- — 
ville Irr. Dist. v. MeGraw, 74 Mont. 164, — 


165, 240 Pac. 817; 
74 Mont. 346, 350, 240 Pac. 837; Crow 
Creek Irr. Dist. v. Crittenden, 71 Mont. 


State v. Nicholson, — 


66, 69, 227 Pac. 63; In re Crow Creek 
Irr. Dist., 63 Mont. 293, 298, 207 Pac. — 


121. 


For text treatment of this subject see 
vol. 26 Cal. Jur. 362. 
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é 7171. Organization of board of commissioners — Place of meetings. 
The commissioners shall meet within ten days after their appointment and 
shall organize as a board by the election of one of their number as presi- 
dent; they shall also elect a secretary (who may or may not be a commis- 
sioner). The compensation of the secretary and all other employees 
authorized under this act shall be fixed by the board. 

The board shall also at this meeting designate the place where the 
office of the board shall be established and maintained and its records 
kept, which place shall be in the county containing the major portion of 
the lands in the district; and such place shall not be changed except by 
resolution of the board, of which notice shall be given by at least one 
publication in some newspaper published or of general circulation in the 
county wherein the office of the district is located, and by posting in at 
least three public places in each division of the district. 3 

Amd. Sec. 2, Ch. 157, L. 1923, 


7173. Salary of commissioners—Penalty for interest in contracts— 
Bonds of commissioners. The commissioners, when sitting as a board or 
when engaged in the business of the district, shall each receive not to 
exceed five dollars per day for services, and, in addition thereto, their 
necessary expenses in attending meetings or when otherwise engaged on 
district business, including premiums on qualifying bonds and any other 
bonds required of them in connection with their office, provided such 
expenses and per diem be approved by unanimous vote of said board. 

No commissioner or any other officer named in this act shall in any 
manner be interested directly or indirectly in any contract awarded or to 
be awarded by the board, or in the profits derived therefrom; and for any 
violation of this provision, such officer shall be deemed guilty of a mis- 
demeanor and his conviction thereof shall work forfeiture of his office 
and he shall be punished by a fine not exceeding five hundred dollars 
or by imprisonment in the county jail not exceeding six months or by 
both such fine and imprisonment. 

The commissioners of said irrigation district shall each furnish a 
bond in the penal sum of twenty-five hundred dollars ($2500) with cor- 
porate surety conditioned for the faithful performance of their duties 
under this act, and the secretary shall furnish bond, with corporate 
surety, in the sum of one thousand dollars ($1,000) conditioned for the 
faithful performance of his duties pursuant to this act, and for the proper 
and safekeeping of the records and documents of said district, in all 
cases where the obligations of said district, either existing or proposed, 
total two hundred and fifty thousand dollars ($250,000) or over. In all 
other cases the bond for said commissioners shall be in the sum of one 
thousand dollars ($1000). Provided that the foregoing bonds shall not 
be required of any of the commissioners or the secretary of said district 
in any case where the obligations of said district, either existing or pro- 
posed, shall be twenty-five per cent or more owing to the United States 
in connection with any federal reclamation project. 


Amd. Sec. 3, Ch. 157, L. 1923; Amd. Sec. 1, Ch, 116, L. 1927, 
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CHAPTER 30. 


IRRIGATION DISTRICTS—BOARD OF COMMISSIONERS—POWERS, DUTIES 
AND ELECTION. 


7174. The board of commissioners—Their status, powers and duties, 
The board of commissioners of every irrigation district established and 
organized under and by virtue of this act shall constitute the corporate 
authority of said district. 

(1) The board shall have the power, and it shall be the duty of the 
members thereof, to manage and conduct the business and affairs of the 
district; adopt a corporate seal therefor; make and execute all necessary 
contracts; employ and appoint such agents, officers, and employees as 
may be required, and prescribe their duties. 

(2) The board and its agents and employees shall have the right 
to enter upon any land to make surveys, and may locate the necessary 
irrigation works, including drainage works and the line for any canal or 
canals, and necessary branches for the same, on any lands which in the 
judgment of the board may be deemed best suited for such location. 

(3) The board shall have power and authority to appropriate water 
in the name of the district, to acquire by purchase, lease, or contract, 
water and water rights; additional waters and supplies of water, canals, 
reservoirs, dams and other works already constructed, or in the course 
of construction, with the privilege, if desired, to contract with the owner, 
or owners of such canals, reservoirs, dams and other works so purchased 
and in the course of construction, for the completion thereof and shall 
also have power and authority to acquire by purchase, lease, contract, 
condemnation, or other legal means, lands (and rights in lands) for 
rights of way, for reservoirs, for the storage of needful waters, and for 
dam sites, and necessary appurtenances, and such other lands and prop- 
erty as may be necessary for the construction, use, maintenance, repair, 
improvement, enlargement and operation of any district system of irriga- 
tion works. 

(4) The board shall have power and authority to enter into, and do 
any acts necessary or proper for the performance of, any agreements with 
any state, county, district of any kind, public or private corporation, | 
association, firm or individual, or any number of them, for the joint ac- 
quisition, construction, leasing, ownership, disposition, use, management, 
maintenance, repair, or operation of any rights, works or other property 
of a kind which might lawfully be acquired or owned by the irrigation 
district, and may acquire the right to store water in any reservoirs or to 
carry water through any canal, ditch, or conduit not owned or controlled 
by the district, and may grant to any owner or lessee of the right to the 
use of any water the right to store such water in any reservoir of the 
district or to carry such water through any canal, ditch or conduit of the 
district. 

(5) But no purchase, lease or contract for purchase of any water, 
or water rights, or canals, or reservoirs, or reservoir sites, or dam sites, 
or irrigation works or other property of any nature or kind or for the 
making or purchasing of surveys. maps. plans, estimates and _ specifica- 
tions, or for the purchase of machinery for pumping plants, or the erec- 
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_ tion of buildings, aqueducts and other structures necessarily used in con- 
nection with such pumping plants, for a price or rental in excess of ten 


thousarfd dollars, shall be final or binding upon the district, nor shall |. 


said sum be paid without the written consent or petition of at least 
a majority in number and acreage of the holders of title or evidence of 
title to the lands within the district. Any splitting or division of such 
purchase, lease or contract with the purpose or intention of avoiding or 
circumventing the provisions of this section shall render such divided or 
split contract or contracts absolutely null and void. 

(6) For the purpose of acquiring control over government land 
within the district and of complying with the provisions of the act of 
congress of August 11, 1916, the board shall have authority to make such 
investigations, and base thereon such representations and assurances to 
- the secretary of the interior, as may be requisite. 

(7) The board may enter into any obligation or contract with the 
United States for the construction, operation, and maintenance of the 
necessary works for the delivery and distribution of water therefrom, 

and of the necessary drainage works; or for the assumption, as principal 
or guarantor, of indebtedness to the United States on account of district 
lands, under the provisions of the federal reclamation act and all acts 
amendatory thereof or supplementary thereto, and the rules and regu- 
lations established thereunder; or the board may contract with the United 
States for a water supply under any act of congress providing for or per- 
mitting such contract, and in case contract has been or may hereafter be 
made with the United States as herein provided, bonds of the district 
may be deposited with the United States at ninety per cent of their par 
value, to the amount to be paid by the district to the United States under 
any such contract, the interest on said bonds of the district and regularly 
paid to the United States to be applied as provided in such contract, and 
if bonds of the district are not so deposited, it shall be the duty of the 
board of commissioners to include as part of any levy or assessment pro- 
vided for in section 7232, an amount sufficient to meet each year all pay- 
ments accruing under the terms of any such contract; and the board may 
aecept, on behalf of the district, appointment of the district as fiscal 
agent of the United States, or authorization of the district by the United 
States to make collections of moneys for or on behalf of the United States 
in connection with any federal reclamation project, whereupon the dis- 
trict shall be authorized to so act and to assume the duties and liabilities 
incident to such action, and the said board shall have full power to do 
any and all things required by the federal statutes now or hereafter 
enacted in connection therewith, and all things required by the rules and 
regulations now or that may hereafter be established by any department 
of the federal government in regard thereto, including the power to 
require the prompt payment of all charges as prerequisite to water 
service. 
. (8) Said board may also construct and maintain the necessary dams, 
reservoirs, and works for the collection and distribution of water for the 
district, from one or more sources and from different and additional 
sources, and operate such works, and may secure in any of the manners 
in this act provided additional water supplies from the same or different 


821 


ee 


7174] ’ Crviz Cope. [Part IV 


sources, and do any and every lawful act necessary to be done in order 
that sufficient water may be furnished for irrigation purposes to all the 
lands in the district included at the time of its organization or at any 
time thereafter. 

(9) The board is hereby authorized and empowered to take convey- 
ances or other assurances for all property acquired by it under the pro- 
visions of this act, in the name of the district, to and for the uses and 
purposes herein expressed. 

(10) The board is hereby authorized and empowered to institute 
and maintain any and all actions and proceedings, suits at law or in 
equity, necessary or proper in order to fully carry out the provisions of 
this chapter, or to enforce, maintain, protect, or preserve any and all 
rights, privileges, and immunities created by this act, or acquired in pur- 
suance thereof, and in all courts, suits, or proceedings, the said board 
may sue, appear, and defend in person or by attorneys, and in the name 
of such irrigation district. | 

(11) The board may adopt rules and by-laws governing the calling 
and holding of meetings of the board, the manner of transacting busi- 
ness thereat, and the publishing or posting of the orders, resolutions, and 
proceedings of the board. It shall be the duty of said board to pass or 
adopt by-laws, rules and regulations for the apportionment and distri- 
bution of water to the lands of the district, and for the protection and 
preservation of the works and other property of the district, which shall 
be printed in convenient form for distribution in the district; and may 
therein require the prompt payment of all taxes and assessments delin- 
quent for not to exceed two years as a prerequisite to water service, All 
orders and resolutions shall be passed or adopted by a majority of the 
commissioners by a yea and nay vote, to be entered upon the records of 
the board. 

(12) For the purpose of purchasing or constructing the necessary — 
irrigation canals or works, or acquiring the necessary property and rights” 
therefor, and otherwise carying out the provisions of this act, the board — 
of commissioners of any irrigation district must, as soon after such dis- 
trict has been organized as practicable, formulate a general plan for 
such purchase, construction, and acquisition of such property, and shall 
cause such surveys, examinations, and plans to be made as shall demon- 
strate the practicability of such plans, as well as of procuring water from 
other and different sources, the amount of land that can be irrigated 
thereunder, and furnish the proper basis for an estimate of the cost of 
carrying out such plan and the value of any canal, works, property, or 
system of irrigation proposed to be purchased. All such surveys, exam- 
inations, maps, plans, and estimates shall be made by or under the direc- 
tion and supervision of an irrigation engineer of well-known standing — 
and competency, and all such necessary surveys, examinations, maps, 
plans and estimates must be certified to by him. When all such are com- 
pleted, he shall submit them with all proper field-notes to, and file them 
with, the board of commissioners, accompanied by his report and recom- 
mendation thereon. This report shall include a discussion of said plans 
by him submitted to said board, of the question of water supply, of the 
sufficiency of the works proposed to accomplish the desired results, of the 
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practicability of the proposed system from an engineering standpoint, of 
the probability of being acquired or constructed within the estimate of 
the cost stated, and such general discussion and recommendation in re- 
gard to the engineering and financial features of the whole matter as in 
the judgment of such engineer shall be desirable for the information of 
the people of the district. Such report shall be accompanied by a map, 
when such is necessary for a proper explanation or understanding of the 
same. 

Upon receiving such report, said board of commissioners shall pro- 
ceed to determine the amount of money necessary to be raised for the 
purchase or construction of said proposed property, canals, or irrigation 
works, and system, and within ten days after arriving at such determina- 
tion shall cause the secretary of said board to notify all persons or cor- 
porations holding title or evidence of title to lands within said district 
(ascertained as provided in section 7166) of the filing of said report and 
their determination thereon. Said notices shall be given through the 
United States mail by letter addressed to such person or corporation at 


the last known postoffice address of each person or corporation afore- 


said. A certificate of the secretary of the board as to the fact of mailing 
said notice, affixed to a copy of said notice and recorded in the record 
book of said board of commissioners, shall be sufficient and conclusive 
evidence of such fact. 

(13) Said board shall have power generally to do and perform all 
such other acts as shall be necessary or appropriate to fully carry out the 
purposes of this act. 


Amd. Sec. 4, Ch. 157, L. 1923. nature of special assessments as dis- 
An irrigation district is not a subdivi- tinguished from general taxes, and by 
sion of the state within the meaning of the expenditure of moneys authorized by 


section 1 of article XIII of the con- this section, it obtains an equivalent 


stitution. Therefore a_ board 


of com- im the value of the property purchased; 
hence it does not come within the pro- 
hibition of section 1, article XIII, of 
the state constitution. Thaanum vy. By- 
num Irr. Dist., 72 Mont. 221, 232 Pae. 


missioners of an irrigation district may 
acquire shares in a reservoir company 
or purchase rights to the use of water 
as authorized by this section. Thaanum 


vy. Bynum Irr. Dist., 72 Mont. 221, 232 528. 


Pac. 528. 
The taxes which an irrigation district For text treatment of this subject see 

is authorized to levy for the purpose of vol. 26 Cal. Jur. 403. 

paying for property acquired are in the 


7177. Vacancies. In case of a vacancy in the board of commis- 
sioners, from any cause, such vacancy shall be filled for the remainder of 
the term by appointment by the judge of the district court of the county 
in which the division or major portion thereof is situated. The ap- 
pointee shall be an owner of land within the district and shall be a 
resident of the county in which the division of the district, or some 
portion thereof for which such commissioner so elected, is situated, and 
shall hold office until his successor is elected and qualified. 

Amd. Sec. 5, Ch. 157, L. 1923. 


7184. Qualifications of electors. At all elections held under the pro- 
visions of this act, except as herein otherwise expressly provided, the fol- 
lowing holders of title, or evidence of title, to lands within the district, 
herein designated electors, shall be entitled to vote: 
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1. All persons having the qualifications of electors under the con- 
stitution and general and school laws of the state; 

2, Guardians, executors, administrators, and trustees residing in the 
state ; 

3. Domestic corporations, by their duly authorized agents. 

In all elections held under this act, each elector shall be permitted 
to cast one, vote for each forty acres of irrigable land, or major fraction 
thereof, owned by such elector within the district, irrespective of the 
location of such irrigable lands within the tracts designated by the com- 
missioners for assessment and taxation purposes, or within congressional 
subdivisions, platted lots or blocks, election precincts or district divisions, 
but any elector owning any less than forty acres of irrigable land shall 
be entitled to one vote. Until actual determination of the irrigable area 
under the plan of reclamation proposed is had, all land included within 
the boundaries of the district shall be deemed to be irrigable land for 
election purposes. 

Where land is owned by co-owners, said owners may designate one 
of their number, or an agent, to cast the vote for said owners, and one 
vote only for each forty acres of irrigable land, or major fraction thereof, 
shall be cast by said co-owner or agent. Where land is under contract of 
sale to a purchaser residing within the state, such purchaser may vote on 
behalf of the owner of said land. When voting, the agent of a corpora- 
tion, or of co-owners, or the co-owner designated for purpose of voting, 
or the purchaser of land under contract of sale, as the case may be, shall 
file with the secretary of the district, or with the election officials, a writ- 
ten instrument of his authority, executed and acknowledged by the 
proper officers of said corporation, or by said co-owners, or by the owner 
of such land under contract of sale, as the case may be, and thereupon 
such agent or co-owner, or purchaser, as the case may be, shall be deemed 
an elector within the meaning of this act. 


Amd, Sec. 6, Ch. 157, L. 1923. 


CHAPTER 31. 
IRRIGATION DISTRICTS—EXTENSION, 


7189. Changes in area of districts—Proceedings. 


The intention of the legislature in en- 
acting a statute may not be gained from 
the wording of any particular section 
thereof, but only from a consideration of 
the act as a whole, since it was passed 
as a whole, and its division into sections 
is merely a matter of convenient refer- 
ence. In re Crow Creek Irr. Dist., 63 
Mont. 293, 207 Pac. 121. 

Where in a statute making a grant of 
powers the scope and extent of the 
powers granted are once stated in its 
early and declaratory sections, the char- 
acter of the grant as thus disclosed con- 
trols and interprets all subsequent sec- 
tions, and the latter will be understood 
(unless there be words of restriction and 
limitation therein) as coextensive with 
and applicable to the full scope and ex- 


tent of the powers theretofore granted. 


In re Crow Creek Irr. Dist., 63 Mont. 


293, 207 Pac. 121. 


Under the above rules of construction 
this section, prescribing the procedure 
for the extension of an irrigation district 
already created, when the act is viewed 
as a whole and liberally construed as 
provided in section 7262, is not open to 
the objection that it operates to deny 
the nonconsenting land owner of his prop- 
erty without due process of law, in that, 
while providing for a hearing, it makes 
no provision for granting relief to him. 
In re Crow Creek Irr, Dist., 63 Mont. 
293, 207 Pae. 121. 


Cited in In re Bitter Root Irr. Dist., 
67 Mont. 436, 441, 218 Pac. 945. 
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7189A. Proceedings to correct orders and decrees. The district 
court shall retain jurisdiction of any petition presented to establish an 
irrigation district or to enlarge and increase its boundaries, or to exclude 
land therefrom, for the purpose of correcting any omissions, defects or 
errors in the proceedings of said court, and shall have power to correct, 
and if necessary to amend the order of the district court establishing the 
district or any order extending the boundaries thereof, or any order 
excluding lands therefrom, including the description of lands included 
or intended to be included in the district, or excluded therefrom or in- 
tended to be excluded, the boundaries of the divisions into which it is 
divided, and any other matter which shall be before the court on the 
application to create the district, or to enlarge or extend its boundaries, 
or to exclude lands therefrom, and shall have and is hereby granted 
power and authority on application of the board of commissioners of the 
district, to correct and amend the terms of any order or judgment of 
said court so that the same shall conform to the provisions of the statute 
under the authority of which such order was made. The board of com- 
missioners of any district may adopt a resolution directing its president 
and secretary to prepare, execute and file with the clerk of the district 

court a petition which shall set forth the following matters: 

(1) The name of the district and a reference to the order in which 
the defect, error or omission, errors in description of lands included or 
excluded, or departure from the statute occurred; 

(2) A statement of the defects, errors, omissions, irregularities, errors 
in description of lands included or excluded, or variances from the statu- 
tory requirements; 

(3) A prayer for an order correcting said defects, errors, omissions 
or irregularities. 

If the error, defect, omission, irregularity or variance is in the 
description of any land or lands embraced in the district, the petition 

shall set forth the correct description of said lands, the names of the 
holders of title, or evidence of title thereto, ascertained in the manner 
provided in section 7166 of this code; and if any holder is a nonresident 
of the county or counties in which the district lies, the postoffice address 
of such nonresident owner, if known. Upon the filing of said petition, 
the court shall direct notice of the hearing thereof to be given in such 
manner as shall be deemed necessary to protect the rights and interests 
of the parties, and after a hearing of any parties intervening, shall enter 
an order correcting the said defects, errors, omissions, or irregularities ; 
provided, however, that if the defects, errors, omissions or irregularities 
are in the description of the lands embraced in the district, the district 
court or judge shall direct the clerk of said court to publish, at least once 
a week for two successive calendar weeks, in some newspaper published 
in said county where said petition is filed, a copy of said petition, together 
with a notice stating the time and place by said district court fixed, when 
and where a hearing on said petition will be had, and, if any portion of 
‘the lands within said district lies within any other county or counties 
said petition and notice shall be published as above provided in a news- 
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paper published in each such other county. If there be no newspaper pub- 


lished in such county, such petition and notice may be published in an 
adjoining county. The first publication of said petition and notice shall 
be not less than thirty days prior to the time mentioned in said notice for 
said hearing. If any holder of title or evidence of title to lands within 
the district is a nonresident of the county or counties in which the dis- 
trict lies, the clerk of said court shall, within three days after the first 
publication aforesaid, mail a copy of said petition and notice to each such 
nonresident, whose postoffice address is stated in said petition. The cer- 
tificate of the clerk of the district court, under the seal of the court, as to 
the facts of the publishing and mailing of said petition and notice, affixed 
to a copy of said notice, shall be sufficient evidence of such facts. 


At the time specified in the notice the district court, in which the 


petition aforesaid is filed, shall hear the petition but may adjourn such 
hearing from time to time, and may continue the hearing for want of 
sufficient notice or other good cause. The court, upon application of the 
petitioners or any person or persons interested, shall permit the petition 
to be amended and may order further or additional notice to be given. 
Upon such hearing, all persons interested may appear and contest the 
application for the order prayed for in the petition, and the contestants 
and petitioners may offer any competent evidence pertinent to the prayer 
of the petition. 

The court may make such changes in the description of the lands 
embraced within the limits of the district, as may be deemed advisable, 
or as fact, right and justice may require, but shall not exclude from the 
district any lands described as a part of said district in the order creating 


it, after the district has issued bonds or entered into a contract with the 


United States under section 7174 of this code. 

If, on final hearing, it is found by the court that the petition does 
not substantially comply with the foregoing requirements of this section, 
or that the facts therein stated are not sustained by the evidence, then 
the court shall dismiss the petition at the cost of the petitioners, and shall 


make and enter an order to that effect, but if it is found that said peti- — 


tion substantially complies with said requirements, and that the facts 


therein stated are sustained by the evidence, the court shall make and 


enter an order in accordance with the prayer of the petition. 

All orders and findings of the district court, made under the provi- 
sions of this section, shall be conclusive upon all owners of lands within 
the district, and shall be final unless appealed from to the supreme court 


within sixty days from the day of entry of such order. A copy of such 


order, duly certified to by the clerk of said court, shall be filed for record 


within thirty days after such order is made and entered with the county © 


clerk and recorder of the county wherein the lands included within such — 
district are situated; provided, however, that there shall be omitted from — 


such copy lands not situated in the county in which such copy is filed. 
En, Sec. 1, Ch. 54, L. 1923. 


7180. Owner may have taxable acreage fixed — Exception. When- 
ever any lot, tract, or parcel of land has been heretofore, or may here-— 


after be, included within the boundaries of any public irrigation district 


f.. 
ee 
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formed under the laws of this state, and the acreage thereof fixed and 

stated in the decree for the creation of said district, or in any other pro- 

ceeding relating thereto, is fixed at a greater number of acres than 

actually exist within such lot, tract, or parcel of land, or at a greater 
number of acres than can be irrigated from the reclamation system of 
said district; or whenever, from any action or proceeding by or on behalf 

of said district or its commissioners, any such lot, tract, or parcel of land 
included therein has been or is about to be assessed from a greater acre- 
age than exists therein, or can be irrigated from the reclamation system 
of said district, the owner or holder of title or evidence of title to said 
lands, as defined by the irrigation district acts, may have the taxable acre- 
age contained therein fixed and adjudicated as provided for by this act; 
provided, however, that if any bonds have been issued with the approval, 
and pursuant to confirmation by the court, then no proceeding for the 
determination of the acreage shall be allowed to alter or reduce in any 
manner the acreage subject to the lien of such bonds, in principal or 
interest, or of the taxes or assessments to meet the interest or principal 
thereof, while such bonds or the interest thereon are unpaid in whole or 
in part; but such proceeding may still be allowed to correct or determine 
acreage subject to taxes or assessments for maintenance and current ex- 
penses, and in so far as the latter only are to be affected. 


' Amd, Sec. 3, Ch. 54, L. 1923. 


Sections 7190-7194 were cited in Walden v. Bitter Root Irr. Dist., 68 Mont. 281, 
290, 217 Pac. 646. 


7191. Procedure for permanent adjudication of acreage. The owner 
or holder of title or evidence of title, as defined by the irrigation district 
acts, may file in the district court of the county wherein said lands are 
situated a petition praying that the acreage of the lands set forth and 
described in such petition may be permanently fixed and adjudicated, 
which petition shall set forth: 

1. The name or names of the owner or owners, holder or [of] title or 
evidence of title thereto, who shall be the party or parties plaintiff 
therein ; 

2. The names and kind and character of interest of every person, 

owning, holding, or claiming any right, title, or interest in or to the lands 
described in said petition, who shall, where they do not appear as parties 
plaintiff under subdivision 1 hereof, sit as parties defendant; 
3. The name of the district in which said lands are included, together 
with the name of the board of commissioners thereof, and the secretary 
thereof, and said district, its commissioners and secretary, shall be made’ 
parties defendant therein; 

4. A statement of the substance of all proceedings, orders, and de- 
erees creating said districts and fixing the acreage of the lands therein 
described, together with any proceedings of the board of commissioners 
of said district or its officers relating to the acreage thereof, to such 
extent as to fully inform the court of the manner and extent to which 
said lands have been included and taxed or assessed in said district; 

5. The actual acreage of the lands described as irrigable from the 
reclamation system of said district; 
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6. The excess of acreage complained of; 

7. The amount of taxes previously paid on such excess acreage; 

8. A general statement of the exact nature of the relief sought, and 
the grounds therefor. 


Amd. Sec. 3, Ch. 54, L. 1923. 


7192. Summons—Publication. Upon the filing of such petition, sum- 
mons shall be issued thereon and served upon all parties defendant 
thereto, with’a copy of the petition attached thereto, in the same manner 
and in the same form as issued in civil actions. 

Whenever any necessary party thereto cannot, after due diligence, 
be found within the state of Montana, service upon such party or parties 
may be had by publication of a summons, which shall be obtained, issued 
and published in the same manner as a published summons in a civil 
action. 

The provisions of the Code of Civil Procedure of the state of Mon- 
tana, and the rules of pleading and practice applicable to civil action 
generally, shall apply, so far as applicable, to this proceeding. 

If the allegations to such petition be denied, the district court shall, 
when the time for appearance of the parties defendant thereto has ex- 
pired, and said parties have appeared by answer or made default, pro- 
ceed to hear and determine the issues in said proceedings as joined. 


Amd. Sec. 3, Ch. 54, L. 1923. 


CHAPTER 34. 
IRRIGATION DISTRICTS—BONDS, 


7208. Limitations on debt—Incurring power. 
Cited in State ex rel. Carroll v. District Court, 69 Mont. 415, 418, 222 Pac. 444, 


7209. Exemption of irrigation district property. 


Quaere: Had the legislature authority in Crow Creek Irr. Dist. v. Crittenden, 
to declare by this section that irrigation 71 Mont. 66, 71, 227 Pac. 63. 
districts shall not be taxed for state, 


county or municipal purposes? Crow Creek Irrigation district as a municipality 
Irr. Dist. v. Crittenden, 71 Mont. 66, 227 within tax laws, note, 17 A. L. R. 81. 
Pac. 63. For text treatment of this subject see 


Sections 7209, 7210, 7215 were cited vol. 26 Cal. Jur. 426. 


7210. Petition for bonds and action thereon. For the purpose of 
providing the necessary funds for constructing the necessary irrigation 
canals and works, including drainage works, and works for the genera- 
tion and distribution of electrical energy within said district, and acquir- 
ing the necessary property and rights therefor, and for the purpose of 
acquiring by purchase, or otherwise, waters, water rights, canals, reser- 
voirs, reservoir sites, and irrigation works, drainage works, and works for 
the generation and distribution of electrical energy, constructed or par- 
tially constructed, and for the purpose of meeting the expense theretofore - 
incurred or to be thereafter incurred incident to such construction or 
acquisition of such works and property, including administrative, engi- 
neering and legal expenses, and for the assumption, as principal or guaran- 
tor, of indebtedness to the United States on account of district lands, and 
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‘for the purpose of otherwise carrying out the provisions of this act, and of 
| providing a sum sufficient to pay the interest on all of such bonds for five 
‘years, or less, the board of commissioners of any district, heretofore or 
‘hereafter organized under the provisions of this act, may authorize and 
issue the negotiable coupon bonds of the district, as and in the manner 
| hereinafter provided. A sum sufficient to redeem or pay all, or any por- 
‘tion, of the existing indebtedness of said district, evidenced by outstand- 
ing bonds, delinquent interest coupons and accrued interest, or warrants, 
and accrued interest on both bonds and warrants, together with all delin- 
quent and accrued interest, whether such indebtedness be due or not due, 
or which has or: may hereafter become payable at the option of the dis- 
‘trict, or by consent of the bondholders, or by any lawful means, may be 
included as a portion of the necessary funds for which said bonds are 
authorized and issued. 

No bonds provided for in this section shall be authorized or issued 
by or on behalf of any irrigation district organized thereunder, and no 

contract shall be made with the United States as in section 7174 provided, 
except upon a petition signed by at least sixty per cent in number and 
‘acreage of the holders of title or evidence of title to the lands included 
‘within said district. Such petition shall be addressed to the board of 

commissioners; shall set forth the aggregate amount of bonds to be issued, 
/and the purpose or purposes thereof; shall have attached thereto an affi- 
‘davit verifying the signatures to said petition; and shall be filed with 
(the secretary of the board of commissioners. When bonds, however, are 
‘issued for the sole purpose of redeeming or paying the existing and out- 
‘standing bonds or warrants, or both, including delinquent and accrued 
‘interest, of such district, such bonds may be authorized and issued in the 
/ manner provided for by section 7226 of this code. 

Upon the filing of such petition, the board of commissioners shall, 
by appropriate order or resolution, authorize and direct the issuance of 
‘the bonds of the district to the amount and for the purpose or purposes 
‘specified in the petition, fix the numbers, denominations, and maturity 
or maturities of said bonds; specify the rate of interest thereon; and 

whether payable annually or semi-annually; designate the place of pay- 
ment of said bonds and the interest coupons, within or without the state 
of Montana; prescribe the form of said bonds and interest coupons to be 
attached thereto; and provide for the levy of a special tax or assessment 
as in this act provided on all the lands in the district for the irrigation 
and benefit of which said district was organized and said bonds are 
issued, or said contract is to [be] made, sufficient in amount to pay the 
interest on and principal of said bonds when due and all amounts to be 
paid to the United States under any contract between the district and the 
“United States, accompanying which bonds of the district have not been 
deposited with the United States as in section 7174 provided. If contract 
is to be made with the United States as in section 7174 provided, and 
bonds are not to be deposited with the United States in connection with 
such contract, the board of commissioners need not authorize the issuance 
of bonds, or if bonds are required in addition to such contract, may 
authorize bonds only for the amount needed in addition to such contract. 
Such order or resolution shall also provide for the confirmation proceed- 
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ings in the district court hereinafter mentioned. Provided, however, that 
none of the proceedings mentioned herein shall be had or accomplished, 
or in anywise initiated or prosecuted, until all and singular the matters 
relating to the issuance of bonds for the district shall first have been sub- 
mitted to and favorably acted upon by the irrigation district bond com- 
mission, pursuant to the requirements of sections 7216 as amended, 7217, 
7218, as amended, and sections 7219 to 7225, inclusive, all of the Revised 
Codes Montana 1921; and provided further, that at any time the board 
of commissioners, or thirty per cent of the holders of title or evidence of 
title, in number and acreage, to the lands in any district shall have the 
right to petition the irrigation district bond commission to investigate, 
inquire into, and pass upon the legality, feasibility or advisability of any 
proposed bond issue for irrigation districts now or hereafter organized 
under the provisions of chapter 146, Laws 1909, and acts amendatory 
thereof and supplemental thereto. Said irrigation district bond commis- 
sion shall complete and thoroughly report on all matters relevant and 
pertinent to said issue not later than six months after receipt of petition 
therefor and said report shall be furnished in writing to petitioners. 

Amd. Sec. 7, Ch. 157, L. 1923. bonds, ete., are inapplicable. Walden v. 

The provisions of the irrigation dis- Bitter Root Irr. Dist., 68 Mont. 281, 
trict law dealing with the subject of the 217 Pac. 646. 


issuance of irrigation district bonds are Cited in State v. Nicholson, 74 Mont. 
controlling in dealing with that matter 346, 351, 240 Pac. 837; Cosman v. Chest-_ 
and the provisions of chapter 38, L. 1923 nut Valley Irr. Dist., 74 Mont. 111, 114, 


relative to the issuance of amortization 40 A. L. R. 1344, 238 Pae. 879. 


7211. Procedure for confirmation by district court. Within ten days 
after the adoption of the order or resolution mentioned in the preceding 
section the board of commissioners shall file a petition in the district 
court of the judicial district wherein is located the office of said board, 


to determine the validity of the proceedings had relative to the issuance 


of said bonds, and to the levy of said special tax or assessment. 
Such action shall be in the nature of a proceeding in rem, and juris- 


diction of all parties interested shall be had by notice given as herein-— 


after provided. Such petition shall set forth (1) generally, the establish- 


ment and organization of the district; (2) a certified copy of the petition 


mentioned in the preceding section; (3) a certified copy of the order or 
resolution mentioned in the preceding section; (4) a prayer for the con- 
firmation of the proceedings of the board stated in the petition, and for the 
confirmation of the bond issue and the special tax or assessment levied to 


pay the bonds and interest thereon. Upon the filing of said petition in 
the district court, the court or judge shall fix the time for the hearing 


of said petition, which shall be not less than fifteen days from the date 
of filing the petition in said court, and shall order the clerk of the court 
to give notice of the filing of said petition and the date of the hearing 
thereon, by publication at least once a week for two calendar weeks in a 
newspaper published or of general circulation in the county where the 
office of the board of commissioners of the district is situated, and also by 


posting a written or printed copy of such notice in at least three public” 
places in each division of the district, the first of such publications and 


such posting to be not less than fifteen days prior to the date fixed for 


said hearing. 
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Said notice shall state the substance of the petition and the time and 
place fixed for the hearing thereon, and that any person interested in 
or whose rights may be affected by the issuance or sale of said bonds, or 
the levy of said special tax or assessment, or the proceedings had or to 
be had by the said board of commissioners with respect to said matters, 
may, on or before the day fixed for the hearing of said petition, demur 
to or answer said petition, and may appear at said hearing and contest 
the granting of the prayer of said petition, and the entry of any order of 
confirmation pursuant thereto. 

Any person interested in or whose rights may be affected by the 
issuance or sale of said bonds, or the levy of said special tax or assess- 
ment, or the proceedings had or to be had by the board of commissioners 
of the district in connection with said matters, and the entry of any order 
of confirmation pursuant thereto, may enter his appearance in such pro- 
ceedings and demur to or answer said petition and contest the granting of 
the prayer of said petition. 

The provisions of the Code of Civil Procedure respecting the de- 
murrer or answer to a verified complaint shall be applicable to a demur- 
rer or answer to said petition. The persons so demurring to or answer- 
ing said petition shall be the defendants in the proceeding, and the board 
of commissioners shall be the plaintiff. Every material statement of the 
petition, not specifically controverted by the answer, shall be taken as 
true, and every holder of title or evidence of title to lands included in 
the district failing to answer or demur to the petition shall be deemed 
to admit as true all the material statements thereto. The procedure in 
such action shall be determined by the Code of Civil Procedure. 

Upon the hearing the district court shall find and determine whether 
the provisions and requirements of the preceding section have been com- 
plied with, and notice of the filing of the petition in the district court 
and of the time and place of the hearing thereon had been duly given for 
the time and in the manner herein prescribed, and shall have power and 
jurisdiction to examine and determine the regularity, legality, and valid- 


ity of the proceedings had preliminary and relative to the issuance of 


the bonds, and the levy of the special tax or assessment in the petition 
mentioned, and the legality and validity of said bonds and special tax 


or assessment, and any and all actions taken by the board of commis- 
-gioners in connection with said matters, and shall hear all objections filed 


to said proceedings, or any part thereof, or to the issuance of said bonds, 
‘or the levy of the said special tax or assessment or any portion thereof. 
The court, in inquiring into the regularity, legality, and validity of said 
proceedings, shall disregard any error, omission, or other irregularity 
which does not affect the substantial rights of the parties to said pro- 
ceedings. The court may ratify, approve, and confirm said proceedings 
in whole or in part, and may ratify, approve, and confirm said bonds 
and special tax or assessment, and enter its judgment or decree accord- 
ingly. From any such judgment or decree an appeal may be taken to 
the supreme court at any time within ten days from the entry of such 
judgment or decree. Such appeal shall be taken, perfected, and heard in 
the manner prescribed by the Code of Civil Procedure covering appeals 


from district courts to the supreme court. If no such appeal be taken 
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within the time aforesaid, or if taken and the judgment or decree of the 
district court be affirmed by the supreme court, such judgment or decree 
shall be forever conclusive upon all: the world as to the validity of said 
bonds and said special tax or assessment, and the same shall never be 
called into question in any court in the state. The costs of said proceed- 
ings shall be allowed or apportioned between the parties in the discretion 
of the court. : 

Provided however, that none of the proceedings mentioned herein 
shall be had or accomplished, or in anywise initiated or prosecuted, until 
all and singular the matters relating to the issuance of bonds for the dis- 
trict shall first have been submitted to and favorably acted upon by the 
irrigation district bond commission, pursuant to the requirements of sec- 
tions 7216 as amended herein, 7217, 7218 as amended herein and sections 
7219 to 7225, inclusive, all of the Revised Codes, Montana, 1921; and pro- 
vided, further, that submission to and report by the irrigation district 
bond commission shall be had only in the matter of the issuance of bonds 
for construction purposes or for acquisition of construction works, in 
whole or in part. 


Amd. Sec, 1, Ch. 161, L. 1923. 


Sections 7211-7214 were cited in Walden v. Bitter Root Irr. Dist., 68 Mont. 281, 
293, 217 Pac. 646. 


7212. Details relating to bonds. All bonds issued under the pro- 
visions of this act shall be payable in gold coin of the United States, of 
the standard weight and fineness existing at the time of the issue; and 
shall run for a period not longer than forty years from their date, but 
may contain a clause providing for their prior redemption and payment, 
at the option of the board of commissoners of the district, on any interest 
payment date after five years from their date. Instead of straight matur- 
ity bonds, bonds may be issued to mature serially at such times and in 
such amounts as the board of commissioners shall determine, but no 
bonds so issued shall run for a longer period than forty years from date 
of issue. Said bonds shall bear interest from their date until paid at a 
rate not to exceed six per centum per annum, payable annually or semi- 
annually, the installments of interest to date of maturity of principal to 
be evidenced by appropriate coupons attached to each bond. Said bonds 
and interest coupon shall be payable at such place or places, within or 
without the state of Montana, as the board of commissioners shall pre- 
scribe. Such bonds shall be of such denomination or denominations, and 
in such form, as the board of commissioners shall prescribe. An issue 
of bonds is hereby defined to be all the bonds issued in accordance with 
a resolution or order of the board of commissioners. Each issue of the 
bonds of a district shall be numbered consecutively as authorized, and 
the bonds of each issue shall be numbered consecutively. The board of 
commissioners shall fix the date of said bonds, or may divide any issue 
into two or more divisions and fix different dates for the bonds of each 
respective division. The date of any bond must be subsequent to the 
order or resolution authorizing it and prior to its delivery to a purchaser 
from the district. 
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All bonds issued hereunder shall be signed by the president and 


- attested by the secretary of the board under the corporate seal of the 


district, and each of the interest coupons to be attached to said bonds 


‘shall be executed by the original or engraved or lithographed facsimile 


signatures of said president and secretary. Each bond shall be signed, 
and each interest coupon shall be executed, by the president and secretary 
of the board of commissioners who may be in office at the date of said 
bond and coupons, or at any time thereafter prior to the delivery of said 
bond to the purchaser thereof from the district. 

The board of commissioners may provide for the registration of bonds 
in their discretion. The secretary of the board of commissoners and 
county treasurer, each shall keep a record of the bonds sold, or otherwise 
disposed of, their date, number, amount, maturity, or maturities, to whom 
sold, rate of interest, and the place or places of payment thereof. 


Amd. Sec. 8, Ch. 157, L. 1923. 
7213. Liens of bonds. 
Cited in Cosman v. Chestnut Valley Irr. Dist., 74 Mont. 111, 114, 40 A. L. R. 1344, 
238 Pac. 879. 


7214. Sale of bonds, cancellation. Bonds issued under the provi- 


sions of this act shall be issued, negotiated, and sold by or under the 


direction of the board of commissioners, but shall never be sold for less 
than ninety per cent of their par value and accrued interest thereon to 
date of delivery. The said board may sell said bonds from time to time 
in such quantities as may be necessary and most advantageous to raise 
money for the purposes for which said bonds were issued. 

Before making any sale the board shall, at a meeting by resolution, 
declare its intention to sell a specified amount of the bonds, and the day 
and hour and place of such sale, and shall cause such resolution to be 
entered in the minutes, and notice of the sale to be given, by publication 
thereof at least once a week for three successive calendar weeks in some 
newspaper in the county where the office of the board of commissioners ° 
is located, and in any other newspaper within or without the state at its 
discretion. The notice shall state that sealed proposals will be received 
by the board at its office, for the purchase of bonds, till the day and hour 
named in the resolution. At the time appointed the board shall open the 
proposals and award the purchase of the bonds, or any portion or portions 
thereof, to the highest responsible bidder or bidders; provided, however, 
that said board may reject any or all bids. In case no award is made, 
the board thereafter may either re-advertise said bonds, or any part 
thereof, for sale or sell the same, or any part thereof, at private sale. 
Coupons evidencing unearned interest shall be detached and canceled. 

Any bonds issued hereunder may, in the discretion of the board of 
commissioners, be issued direct in payment and satisfaction of the con- 
tract or purchase price of any irrigation works, canals, water, water rights, 
or other property constructed or acquired by or for the district, or may 
be deposited with the United States as in section 7174 provided. 

Any bonds which may have been authorized but which have not 


been sold or deposited as security for funds advanced or to be advanced, 
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and against which the state, United States, or any other person, firm or 
corporation shall have no claim to or equity in, may be canceled by the 
board of commissioners by appropriate resolution or order, and after the 
cancellation of said bonds the same shall not be sold or otherwise disposed 
of and shall be invalid and of no effect, and the board shall have no 
authority to replace such canceled bonds without an authorization from 
the members of the district similar to that which provided for their 
issuance. 


Amd. Sec. 9, Ch. 157, L. 1923. 


7215. Delivery of bonds, and disposition of proceeds of sale. In the 
event that bonds are sold for cash, they shall be delivered by the board 
of commissioners to the county treasurer of the county wherein the office 
of the district is located, who shall deliver them to the purchaser upon 
receipt of the purchase price therefor, and after making a complete 
record of the same. Delivery of the bonds sold may be made by the 
county treasurer to the purchaser at any place or places within or with- 
out the state of Montana, and said county treasurer my receive the pro- 
ceeds of the sale of said bonds at said place or places of delivery. The 
county treasurer shall thereupon place the proceeds of said sale to the 
eredit of said district; and the same shall be paid out by the county 
treasurer only upon the written order of the board of commissioners, 
signed by the president and secretary under the seal of the district. Said | 
proceeds shall be expended for the purpose or purposes for which said 
bonds were issued, and for no other. Provided, in case any portion of 
the funds realized from the sale of bonds are not needed immediately for 
the purpose for which said bonds were issued, the board of commissioners 
whenever, in its judgment, the same may be to the best interests of the 
district, shall have the power and authority to direct the investment of 
such funds, or any portion thereof, in interest-bearing securities of the 
United States, or of the state of Montana, or in interest-bearing certifi- 
cates of deposit of national or state banks approved by the state super- 
intendent of banks; provided, however, that in the event of such deposit 
said banks shall first furnish an indemnity bond to be approved by said 
board of commissioners and the state superintendent of banks. The 
county treasurer shall transfer to the credit of the district, and place to 
the credit of such fund or funds as the board of commissioners may 
direct, all interest received upon money or securities of the district en- 
trusted to his care. 

Amd. Sec. 10, Ch. 157, L. 1923. 


7216. Board to adopt resolution—Investigation of issue. (a) When- 
ever the board of commissioners of any irrigation district organized and 
existing under and pursuant to chapter 146, Acts of the Eleventh Legis- 
lative Assembly and acts amendatory thereof or supplemental thereto, of — 
the state of Montana, shall contemplate the issuance of bonds to defray 
the expenses of construction or purchase of works for said district, 
the said board of commissioners shall thereupon adopt a resolution 
recommending to the district such bond issue, and therein fully and 
completely state all the terms, conditions and provisions affecting the 
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same, and the said board of commissioners shall file a certified copy of 


such resolution with the irrigation district bond commission hereinafter 
established, at the same time application is made to the irrigation district 
bond commission, as herein provided. 

(b) Before the said board of commissioners shall circulate or cause 
to be circulated, or before any other person affected by such district shall 
circulate or cause to be circulated a petition among the landholders of 
said district authorizing the issuance of bonds of said district for the 


purposes enumerated in (a) above, the said board of commissioners shall 


make application to the said irrigation district bond commission, by resolu- 
tion duly adopted, for a thorough investigation and inquiry into the merits 
of said proposed bond issue, and into the merits and feasibility of said 
district and into the propriety and legality of all and singular, the pro- 
ceedings had therein, and into all matters enumerated in section 7217, 
Revised Codes Montana 1921. 


Amd. Sec. 2, Ch. 161, L. 1923. 


7218. Certification by secretary of state—Petitions—Interpretation 
of act. (a) The written report of the investigation herein provided for 
shall be filed in the office of the secretary of state, and a copy of said 
report shall be by the irrigation district bond commission forwarded to 
the secretary of the district for which the investigation shall have been 
made, and if said commission shall find, as set out in said report, that 
the irrigation system of the district and the project for which the bonds 
under consideration are desired, are feasible, and that the aggregate 
amount of the bonds under consideration and any other outstanding bonds 
of said district including bonds authorized, but not sold, does not exceed 
sixty (60) per centum of the aggregate market value of the lands within 
said district, and of the water, water rights, canals, reservoir, reservoir 
sites, and irrigation works owned or to be acquired or constructed with 


the proceeds of any of said bonds by said district the bonds of such irriga- 


tion district, as described and enumerated in said report filed with the 
secretary of state, shall be certified by the secretary of state, as herein- 


after provided for. If the commission shall be notified by the board of 


commissioners of any district whose irrigation system has been found in 
such report to be feasible that the district has issued bonds, and the com- 
mission shall find that said bonds are for any project or projects approved 
in such report, and that the amount of said bonds does not exceed the 
limitation stated in such report, the commission shall prepare and file with 
the secretary of state a supplementary report giving the numbers, date or 
dates of issue, and denomination of said bonds, which shall then be en- 
titled to certification by the secretary of state as hereinafter provided for. 
Subsequent issues of bonds may be made available for the purposes speci- 
fied in this act upon like proceedings by said district, but after any of 
the bonds of an irrigation district have been enumerated and described as 
entitled to certification by the secretary of state as herein provided for, 


it shall be unlawful for that district to issue bonds that will not be en- 
titled to such certification. It is hereby made the duty of the secretary 


= 


rs 


of state to provide for filing and preserving the reports mentioned in this 


section, and, also, to make, keep, and preserve a record of the bonds certi- 
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fied by him in accordance with the provisions of section 7222 of this code, 


———-- 


including the date of certification, the legal title of the district, the num- 
ber of each bond, its par value, the date of its issue and that of its 


maturity. 
Upon the receipt of the report of the irrigation district bond commis- 


sion, by the secretary of the district, and after the said commission shall — 


make a specific finding in favor of the proposed bond issue, and approve 
the same as proposed, in its said report, petitions for the authorization of 
said bond issue may thereupon be circulated and if subscribed by peti- 
tioners constituting at least a majority in number and acreage of the 
holders of title or evidence of title to the lands included within said dis- 
trict, and duly and regularly confirmed by the district court, as provided 
in sections 7210 and 7211, Revised Codes, Montana, 1921, said bonds may 
thereupon be issued and offered for sale, provided, however, that no 
bonds of any irrigation district organized under said chapter 146, Laws 
1909, issued for construction purposes, or for acquisition of construction 
works, in whole or in part shall be offered for sale or exchange or shall 
be sold or exchanged unless said bonds bear on their face the certification 
of said irrigation district bond commission. 

(b) Nothing contained in sections 7210, 7211, and any other section 
or provision of said chapter 146, shall be interpreted or construed to [in] 
any manner authorize the issuance of bonds for said districts so organized 
under said chapter 146, except and until the provisions of sections 7216— 
7225, Revised Codes, Montana, 1921, have been fully complied with, and 
the provisions of said sections 7210 and 7211 shall be operative only after 
favorable report upon the proposed bond issue by the said irrigation dis- 
trict bond commission. Compliance with this act shall be compulsory 
upon all districts now or hereafter organized under chapter 146, Laws 
1909 and acts amendatory thereof and supplemental thereto. 

(c) The legislative assembly of the state of Montana hereby declares 
that it makes this enactment for the purpose of safeguarding the interests 
of land owners and landholders within irrigation districts now existing 
under, or hereafter established under the provisions of said chapter 146, 
for the promotion of irrigation interests in Montana for insuring districts 
as financially feasible and as economically and profitably productive, and 
for preserving the credit and integrity of said landholders and prevent- 
ing exploitation of said landholders, and of investors in the obligations of 
said district. 

Amd. Sec. 3, Ch. 161, L. 1923. 


7220. No expenditure without consent of commission. Whenever the 
bonds of any irrigation district have been certified as provided in this 


act, no expenditures shall be made from the proceeds of such bonds, nor 


shall any liability to be met from such proceeds be incurred, until there 


shall have been filed with and approved by said commission such a sched- | 


ule of proposed expenditures of such proceeds as may be necessary to set 


forth to the satisfaction of said commission the plan proposed for carrying © 


out the purposes for which said bonds were authorized, or such of said 
purposes as the district may, at the time of filing such schedule, desire to 
proceed with; and no expenditures from the proceeds of said bonds shall 
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be made for any purpose not specified in such approved schedule or for 
any approved purpose in excess of the amount allowed therefor in such 
schedule without the consent of said commission; nor shall any expense 
of any kind be incurred in excess of money actually provided by levy of 
assessment or otherwise. 

Amd. Sec. 11, Ch. 157, L. 1923. 


Sections 7220, 7223, 7225 were cited in Crow Creek Irr. Dist. v. Crittenden, 71 
Mont. 66, 71, 227 Pac. 63. 


7224, Expenses. All necessary expenses incurred in making the in- 
vestigation and report in this act provided for shall be paid as the com- 
mission may require, including the salaries and expenses of all necessary 
assistants, and including the expenses but not the salary of the state 
engineer, by the irrigation district whose property has been investigated 
and reported on by the said commission. During the progress of any 
work to be paid for from the proceeds of any bond issue certified as 
in this act provided, the state engineer, on behalf of the irrigation dis- 
trict bond commission herein authorized, shall make, or cause to be made, 
from time to time, at the expense of the district, such inspection of the 
work as may be necessary to enable the state engineer to know that the 
plans approved by the commission are being carried out without material 
modification unless such modification has been approved by said commis- 
sion. The benefit, however, of any services that may have been per- 
formed and any data that may have been obtained by any member of said 
commission or any other public official, in pursuance of the requirements 
of any law other than this act, shall be available for the use of the com- 
mission herein provided for without charge to the district whose affairs 
are under investigation. 


Amd. Sec. 12, Ch. 157, L. 1923. 


7226. Issuance refunding bonds irrigation districts. Any irrigation 
district heretofore or hereafter created and organized under and by virtue 
of the provisions of chapter 146 of the Laws of Montana of 1909, as 
amended, may, whenever deemed advisable and to its interest, issue its 
negotiable coupon bonds, to be denominated refunding bonds, for the pur- 
pose of redeeming or paying the indebtedness, or any portion thereof, of 
the district, whether represented by existing and outstanding bonds, 
interest coupons thereof, or warrants, or both, including accrued and un- 
paid interest on said bonds, coupons and warrants, and whether such 
indebtedness be due or not due, or which has or may hereafter become 
payable at the option of the district, or by consent of the bondholders 
or warrant holders, or both, or by any legal means, and whether such 
indebtedness be now existing or may hereafter be created, and there shall 
not be funds in the treasury of such district available for the payment 
of same. 

Such bonds may be authorized and issued in one or more series, and 
if issued in more than one series, the bonds authorized to redeem or pay 
the existing and outstanding bonds, and accrued and unpaid interest 
thereon including interest coupons due and unpaid, together with interest 
on such coupons, shall be issued in one series, and bonds authorized to 
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redeem or pay the existing and outstanding warrants, and accrued and 
unpaid interest thereon, shall be issued in a separate series. If bonds 
sufficient to redeem or pay the entire existing indebtedness of the district, 
however evidenced, inclusive of bonds, warrants, and accumulated interest 
on same, are issued in one series, each bond in said series shall enjoy 
equal priority of lien. The amount of such refunding bonds to be issued 
under the provisions of this section, and following sections, shall first be 
determined by the board and entered in and upon the records of said dis- 
trict prior to the issuance of said refunding bonds. 

No refunding bonds for the purpose of redeeming or paying the 
existing and outstanding bonds, and accrued and unpaid interest thereon, 
or of redeeming or paying the entire existing indebtedness, in one series, 
of any district, shall be authorized and issued by or.on behalf of such 
district, except upon a petition signed by at least a majority in number 
and acreage of the holders of title or evidence of title to the lands in- 
cluded within said district. Refunding bonds, however, for the purpose 


of redeeming or paying the existing and outstanding warrants of any — 


irrigation district, may be authorized and issued by the board of com- 
missioners of any such district either upon its own motion or upon petition 
to said board by members of the district. When such bonds are author- 
ized and issued by said board upon petition by the members of the 
district, such petition (as to form and execution) and all proceedings for 
the authorization and issuance of such bonds (including the levy of a 
special tax or assessment to pay the same), shall conform to the require- 
ments of sections 7210 and 7212 of this code, as amended, and court con- 
firmation of such proceedings shall be had in the manner provided for 
in section 7211 of this code; provided, that where bonds shall be issued 
for the sole purpose of refunding outstanding warrants, the question of 
the issuance of such bonds must be submitted to and approved by the 
district court whose approval shall be given only upon a finding by such 
court of the legality of such warrants sought to be refunded. The appli- 
eation to the court and the proceeding thereon shall be conducted in the 
manner provided for in section 7211 of this code, in so far as the same 
may be applicable. If so approved and confirmed, by the court, the ap- 
proval of the irrigation district bond commission shall not be required. 


Amd. Sec. 13, Ch. 157, L, 1923. 


7227. Refunding bonds—Form, execution and record. Any bonds so 
authorized and issued as to form shall conform to the requirements of 
section 7212 of this code, and shall be signed and the corporate seal 
affixed, and the coupons shall be executed, and a record of such bonds 
kept, as by said section required. The board of commissioners may pro- 


vide, in their discretion, for the registration of such bonds by the county © 


treasurer. 
Amd. Sec. 14, Ch. 157, L. 1923. 


7228. Lien of refunding bonds. When any bonds are authorized 


and issued to redeem or pay the existing and outstanding bonds, and ac- — 


crued and unpaid interest thereon, or when bonds are authorized and 


issued in one series for the purpose of redeeming or paying the entire 
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existing indebtedness, including bonds and warrants and accumulated 
interest, of any such irrigation district, such bonds so authorized and 
issued shall constitute a lien upon the lands within said district, and said 
lands shall be subject to a special tax or assessment for the payment of 
the principal and interest of said bonds so authorized and issued, and 
such tax or assessment shall constitute a first and prior lien on said lands, 
as provided in section 7213 of this code. 
Amd. Sec. 15, Ch. 157, L. 1923. 


7229. Lien of bonds to refund warrants. Any bonds issued for the 
payment or redemption of the existing and outstanding warrants only of 
said district shall constitute a lien upon the lands within said district, 
subject to (1) the lien of any bonds then existing and outstanding, (2) 
the lien of any bonds issued in payment or redemption of existing and 
outstanding bonds, or (3) the lien of any bonds issued, in one series, in 


payment or redemption of the entire existing indebtedness, including © 


bonds and warrants and accumulated interest on same; and any special 


tax or assessment for the payment of the principal and interest of said - 
bonds shall be a lien upon the lands against which levied, subject to the ° 


lien of any special tax or assessment for the payment of the principal and 

interest of existing and outstanding bonds, and bonds issued to. pay or 

redeem any existing and outstanding bonds, and bonds issued in one 

series to pay or redeem the entire existing indebtedness of said district. 
Amd. Sec. 16, Ch. 157, L. 1923. 


7230. Sale of refunding bonds — Cancellation. Any bonds issued 
under the provisions of section 7226 of this code, as amended, shall be 
authorized, issued, negotiated and sold by, or under the direction of, the 
board of commissioners, but shall never be sold for less than ninety 
per cent of their par value and accrued interest thereon to the date of 
delivery, and the procedure for the sale of such bonds shall conform to 
the requirements of section 7214 of this code, as amended, as to declara- 
tion of intention to sell, notice of sale and conduct thereof. In case no 
award is made, the board thereafter may either re-advertise said bonds or 
any part thereof for sale, or sell the same or any part thereof at private 
sale. Any such bonds may, in the discretion of the board, be exchanged 
for the bonds and coupons, or warrants, or both, for the payment and 
redemption of which the same were issued, and in the event of an ex- 
change such bonds shall be delivered and taken at their par value and 


accrued interest to the time of such exchange, and such exchange may be \ 


made by the board of commissioners at any time without the necessity of 
its declaring its intention to sell the same, or giving notice of sale 
thereof as provided in section 7214 of this code. Coupons evidencing 
unearned interest shall be detached and canceled. All district bonds 
or warrants redeemed under the provisions of this and foregoing sec- 
tions of this code shall thereupon be canceled by the county treasurer, 
and a record of such cancellation made in the records of his office. 

Any refunding bonds unsold may be canceled by the board of com- 
missioners in the manner provided for in section 7214 of this code as 
amended. 

Amd. Sec. 17, Ch. 157, L. 1923. 
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7231A. Limitation of actions—Recognition existing districts. No 


suit, action or proceeding shall be brought in any court in this state at- 
tacking the validity or regularity of any order or decree of the court 
purporting to establish a district hereunder or correcting or amending 


any order or decree creating a district after the expiration of six months — 


from the date of the recording of the order establishing the district or 
the order correcting or amending the same, All districts heretofore 
established by order of the court and having a de facto existence of at 
least one year, are hereby declared to be valid and legally created subdi- 
visions of the state, and the regularity and validity of the creation of 


such districts or of the proceedings had for the extension of the bound- — 


aries thereof shall not be open to question in any court in this state, 


and all acts and proceedings of any such district and of its board of — 


commissioners leading up to the authorization, issuance or sale of bonds or 
the proposed issuance or sale of bonds, are hereby legalized, ratified, 


confirmed and declared valid to all intents and purposes, and all such © 
bonds whether sold heretofore or hereafter are hereby legalized and © 


declared to be valid and legal obligations of and against the irrigation 
district so issuing and selling the same, provided, that nothing in this 
section contained shall be deemed or construed to confirm, approve or 


validate any warrant issued, or disbursement made, or any contract © 


entered into for the expenditure of money, by the board of commissioners 
on behalf of any district. 


En. Sec. 2, Ch, 54, L. 1923. 


CHAPTER 35. 
IRRIGATION DISTRICTS—TAXES AND ASSESSMENTS. 


7232. Tax or assessment to pay bonds and interest. 


Cited in State v. Nicholson, 74 Mont. 40 A. L. R. 1344, 238 Pac. 879; Crow 
346, 350, 240 Pac. 837; Cosman v. Chest- Creek Irr. Dist. v. Crittenden, 71 Mont. 
nut Valley Irr. Dist., 74 Mont. 111, 114, 66, 69, 227 Pac. 63. 


7234, All irrigable lands chargeable alike. All irrigable lands in — 
each irrigation district, except such lands as have been included within — 


such district on account of the exchange or substitution of water, under 
the provisions of section 7206, shall pay at the same rate for all purposes 


for which said lands are charged; and except that whenever water used — 
for the irrigation of any lands within an irrigation district shall be 
obtained by pumping to different elevations, the cost of maintenance, — 


operation, and pumping to each separate elevation shall be apportioned 
and levied upon the lands lying under the ditch or ditches running from 


that particular elevation, in such manner as may be determined fair and 
equitable by the board of commissioners after considering the facts in 
each case. Such apportionment shall be made by the board of commis- — 
sioners and included each year in the assessment provided for by section — 
7235 of this code as amended. The amount of such assessment for mainte- 
nance, operation, and pumping of water to each separate elevation, — 
whenever there are different elevations, shall be determined by the board — 


of commissioners in such manner, and upon such notice to the persons 


interested in said district, as said board in its rules and regulations may — 
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provide; and provided further, that where contract shall have been made 
with the United States, the lands within the district, whether originally — 
included or later annexed to the district, shall pay in accordance with 
the federal reclamation laws and the public notices, orders, and regula- 
tions issued thereunder, and in compliance with any contracts made by 
the United States with the owners of said lands; and in compliance 
further, with the contract between the districts and the United States; 
and provided further, that where the works necessary for the completed 
project shall be constructed -progressively, over a period of years, and 
that where a portion of the lands within the district are or can be irri- 
gated one year or more before the completion of the entire project, 
then and in that case, such lands, so irrigated or that can be so irrigated 
through the built portion of the project, shall pay for the cost of operating 
that portion of the project serving them with irrigation water, and 
also shall pay such portion of the interest charges as its irrigable area 
bears to the irrigable area of the entire project; and in ease of lands 
having appurtenant thereto a partial water right or partial rights in a 
system of irrigation other than that of the districts, the amounts payable 
shall be equitably apportioned. 
Amd. Sec. 18, Ch. 157, L. 1923; Amd. Sec. 1, Ch. 136, L. 1925. 


7235. Annual tax levy—Apportionment when tracts divided. On or 
before the second Monday in July each year the board of commissioners 
of each irrigation district organized hereunder shall ascertain the total 
amount required to be raised in that year for the general administrative 
expenses of the district, including the cost of maintenance and repairs, 
and the total amount to be raised that year for interest on and principal 
of the outstanding bonded or other indebtedness of the district, including 
any indebtedness incurred under any contract between the district and 
the United States accompanying which bonds of the district have not 
been deposited with the United States as in section 7174 provided, and 
shall levy against each forty-acre tract or fractional lot as designated by 
the United States public survey, or platted lot, if land is subdivided in 
lots and blocks (or where land shall be owned in less than forty-acre 
tracts or in less than the platted lot, then against each such tract) of 
Jand in the district, that portion of the said respective total amounts so to 
be raised which the total irrigable area of any such tract bears to the 
total irrigable area of the lands in the district, so that each acre of 
irrigable land in the district shall be assessed and required to pay the 
same amount as every other acre of irrigable land therein, unless other- 
wise specifically provided. 

In the event that the ownership of any such forty-acre tract, or other 
subdivision of land in the district, shall be divided after a special tax 
or assessment against the same has been levied, each or either of the 
owners of such tract or subdivisions shall be entitled to have such special 
tax or assessment equitably apportioned to and against said divisions 
ef such tract or subdivisions, so that each owner shall be enabled to pay 
such special tax or assessment against his portion of such tract or sub- 
division, and have the same discharged from the lien thereof. 

Not more than four dollars per acre, against each irrigable acre of 
land in the district, shall be levied in any one year on account of adminis- 
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trative expenses and cost of maintenance and repairs, but this provision 
shall not invalidate any warrant lawfully issued or to be issued; pro- 


vided, however, that this limitation shall not apply to any district supply- — 


ing water by means of any system other than a gravity system. 

’ Whenever the board of commissioners has provided for the payment 
of any indebtedness of the district by levy of a special tax or assessment, 
and thereafter makes provision for the payment of said indebtedness 
by the issuance of bonds, said board may cancel any portion or all of 
said levy theretofore made to raise funds to pay said indebtedness; and 
whenever said board has provided for the payment of any indebtedness 
of the district by the authorization of bonds and the levy of a special tax 
or assessment to pay the principal of and interest on said bonds, and 


[Part 1V — 


thereafter cancels said issue of bonds as provided for in sections 7214 — 


and 7230 of this code, as amended, said board may cancel any portion 
or all of said levy theretofore made to raise funds to pay the principal 
of or interest on said bonds so canceled, and refund to the respective 
persons paying the same the funds, if any, in the custody of the county 
treasurer collected for the purpose of meeting the principal of and interest 
on such bonds so canceled. 

Any land or lands which may for any reason have escaped assess- 
ment in any previous year or years may be assessed or listed for the 
omitted years and omitted charges, in any subsequent year at the time 
of the making of the assessment in and for such subsequent year, but 
no such assessment shall be made later than three years after the occur- 
rence of such omission. 


Amd. Sec. 19, Ch. 157, L. 1923. 


The apportionment of assessments for 
administrative expenses, maintenance, re- 
pairs, ete, of an irrigation district on 
the basis of the irrigable area in each 
tract of land of forty acres or less, 
prescribed by this section is neither un- 
reasonable nor arbitrary, in view of the 
fact that that method has had the benefit 


of long experience in other states and 
the consensus of opinion is that no fairer 
method has been devised. Walden v. 
Bitter Root Irr. Dist., 68 Mont. 281, 217 
Pac. 646. 


For text treatment of this subject see 
vol. 26 Cal. Jur. 415. 


72354. Determination of irrigable area. For the purpose of deter- 
mining the number of acres of irrigable lands in each forty-acre tract 
or fractional lot as designated by the United States public survey, or 
platted lot, if land is subdivided in lots and blocks (or where land shall 
be owned in less than forty-acre tracts or in less than the platted lot, 
then against each such tract) of land in the district, the board of com- 
missioners of any irrigation district organized hereunder, whenever 
deemed advisable and at any time except as otherwise provided, may 
cause a careful topographical survey and map of said lands to be made, 
as well as a specific examination of the character of the soil of each 
such tract. Upon completion of such survey and maps, and examination, 
the board shall give notice that at a meeting of said board, to be held 
at the office of the board on a day to be fixed in said notice, said board 
will determine the irrigable area of each such tract of land in the district 
and that it will hear and consider any objection on the part of any 


land owner in the district to such determination and to adjustment of — 
the irrigable area of said district or of any lands within any tract or 
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subdivision thereof. It shall not be necessary to describe said tracts 


in said notice. Such notice shall be given by publication, once a week 


for two successive calendar weeks, in a newspaper of general circulation 
in the county where the office of the board is located, and where lands 
of any irrigation district lie in more than one county, such notice shall 
also be published in a newspaper or newspapers of general circulation 
in each such county. The last publication of said notice shall be at 
least five days prior to the date fixed for said meeting. 

At such meeting, the board shall proceed to determine and fix the 
number of acres in each tract or subdivision irrigable from the works 
or proposed works of the district, and shall hear all persons interested 
who may appear, and shall continue in session from day to day (ex- 
elusive of Sundays and legal holidays) as long as may be necessary 
and until said determination of irrigable area shall have been completed. 
The board shall hear all evidence offered, including maps and surveys 


caused to be prepared by it as well as maps and surveys prepared by 


any owner of lands. Upon such determination, the irrigable area so 
fixed shall become, and thereafter be, the acreage upon which any special 
tax or assessment shall be levied, and each irrigable acre shall pay at 
the same rate as every other acre of irrigable land in said district shall 
pay; and any special tax or assessment levied for any purpose shall be 
a lien upon the entire forty-acre tract or fractional lot as designated by 
the United States public survey, or platted lot, if land is subdivided in 
lots and blocks (or where land shall be owned in less than forty acre 
tracts or in less than the platted lot, then against each such tract) of 
land in the district of which said irrigable area forms a part, and said 
lien shall attach to said entire tract as of the first Monday of March 
in the year in which said special tax or assessment is levied. 

Upon completing such determination, the board shall fix, by appro- 
priate resolution or order, the total acreage and the irrigable acreage: 
of each such tract or subdivision, and shall cause to be prepared a list 
of all lands in said district, which list shall contain an accurate descrip- 
tion of each such forty-acre tract or fractional lot as designated by the 
United States public survey, or platted lot, if land is subdivided in lots 
and blocks (or where land shall be owned in less than forty-acre 
tracts or in less than the platted lot, then against each such tract) of land 
in said district, the total acreage and the number of irrigable acres 
therein as so fixed and determined, and the name of the owner, or holder 
of title or evidence of title thereof, ascertained as provided in section 
7166 of this code. Such list, when completed and adopted, shall be filed 
in the office of the board of commissioners and shall remain there for 


public inspection. A certified copy of such resolution and lst shall be 


filed with the county clerk and recorder of each county in which any 
portion of the lands in said district are situated; provided, however, 
there shall be omitted from such copy lands not situated in the county 
in which such copy is filed. . 

No special tax or assessment shall be levied against any forty-acre 
tract, or fractional lot as designated by the United States public survey, 
or platted lot, if land is subdivided in lots and blocks (or where lands 


shall be owned in less than forty-acre tracts or in less than the platted 


I 
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lot, then against each such tract) found by said board to contain no 


irrigable land; nor shall any lien created after the order of determination - 


herein provided for attach to any such tract, nor shall the owner, or 
owners, of any tract or tracts have any vote or votes in any proceeding 
or election under the provisions of chapter 146 of the Laws of 1909, 
or any amendment thereof, or act supplementary thereto, after the making 
of such order, unless his said land, or a portion thereof, be found by 
said board to contain an area irrigable from the works, or proposed 
works, of said district. 

Upon the determination provided for in this section, the board of 
commissioners shall have the power to refund any taxes paid, or cancel 
any unpaid taxes or assessments, levied upon an acreage in excess of 
that so fixed by said order of determination, and where necessary, may 
issue warrants therefor. 

Within sixty days after such resolution adopting said list, the 
board of commissioners may petition the district court for confirmation 
of their acts in determining the irrigable area, as aforesaid, and in 
refunding or canceling any taxes or assessments. The majority in num- 
ber and acreage of the holders of title or evidence of title to lands in 
said district, ascertained as in this act provided, may, likewise, within 
such sixty-day period, petition the district court for review of the 
actions of the board of commissioners. But one of such proceedings, if 
prosecuted to determination, shall be exclusive of the other. Upon such 
proceeding, the court may order any assessment of taxes upon any land 
or lands to be reduced or raised according to the irrigable area as found 
by the court, or taxes previously levied upon any area shown to be 
excessive, to be refunded or canceled. The provisions of section 7189 of 
this code, regarding the procedure as well as the right and time to ap- 
‘peal, shall apply to any proceeding instituted in pursuance of the pro- 
visions of this section; provided, however, that nothing in this section 
shall be deemed or construed to affect or impair the lien of any bonds 
issued by the district; and provided, further, that if confirmation pro- 
ceedings are held and a certified copy of the order of confirmation be 
filed with the county clerk and recorder of the county in which any 
portion of said lands are situated, it shall not be necessary to file in 
said office the certified copy of the resolution and order of the board, 
or of the list, hereinabove provided for. Provided, however, that where 
districts have been established in order to co-operate with the United 


States under the federal reclamation laws heretofore or hereafter enacted, — 


or under any act of congress, which shall permit of the performance by 
the United States of work in this state, for the purposes of construction 


ot irrigation works, including drainage works, or for purchase, extension, — 


operation, or maintenance of construction works, or for the assumption 
as principal or guarantor, of indebtedness to the United States on ac- 
count of district laws, the determination of the irrigable area of the 
lands in said district may be made by the said board of commissioners 


d 
\ 


in the manner in this section provided or by the United States at the — 
option of the latter, and, if the United States determines the irrigable — 
area, the proceeding for the apportionment and distribution of the costs — 
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of the proposed works or improvements, hereinafter provided for ‘1 
section 7235B, shall not be had. 


En. Sec. 20, Ch. 157, L. 1923. 


7235B. Same. Whenever a petition for the issuance of bonds of any 
irrigation district organized hereunder shall have been filed, as herein- 
before in section 7210 of this code provided, the board of commissioners 
of such district shall examine, or cause to be examined, each forty-acre 
tract or fractional lot as designated by the United States public survey, 
or platted lot, if land is subdivided in lots and blocks (or where land 
shall be owned in less than forty-acre tracts or in less than the platted 
lot, then against each such tract) of land in said district, and cause a 
careful topographical survey and map to be made, in the manner pro- 
vided for in section 7235A. Upon such examination, the board shall de- 
termine the number of irrigable acres in each such tract; and shall 
apportion and distribute the cost of the works or improvements for 
which said bonds are to be issued, over the tracts within said district 


according to the irrigable area in each of said tracts or subdivisions, so 


that each such irrigable acre shall be required to bear the same burden 
of such costs as each other irrigable acre in said district, and the 
special tax or assessment levied to meet the principal of and interest on 
said bonds so authorized, shall become a lien upon the entire tract of 
which such irrigable area forms a part or portion as of the first Monday 
in March of the year in which such special tax or assessment is levied, 
and the number of irrigable acres in each such tract as so determined 
shall not be diminished but may be increased during the term for which 
any such bonds may be issued or until the bonds shall be liquidated in 
full. 

Provided, however, that if a proceeding for the determination, in 
whole or in part, of the irrigable area of the lands in said district has 
already been had, or a topographical survey or maps thereof prepared, 
or a court confirmation of said prior proceedings had, in part or in 
full, the said board may, in its discretion, adopt all or such portions of 
said prior proceedings; and in such an event, it shall not be necessary 
to cause an additional survey, or maps, or examination, of any of such 
tracts to be again made, or to redetermine the irrigable area of any such 
tract. 

The board shall make such determination after hearing had and 
shall fix the total acreage and the irrigable acreage, and shall cause a 
list of such irrigable area to be made and filed and the proceedings of 
the board in connection with such determination, including said hearing 
and notice of said hearing, and order or resolution fixing the irrigable 
area and the preparation and filing of said list shall conform to the 
requirements set forth in section 7235A. At such hearing, the said 
board shall also determine the amount and rate per acre necessary to be 
levied against each irrigable acre in the district to meet the interest 
on and principal of said authorized bond issue, and any tax levied for 
such purposes shall be a lien upon the entire tract of which said irrigable 
area forms a part. If any land owner in the district shall appear before 
the board at said time and pay in cash the amount fixed against his 
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said land as its proportion of the amount found necessary for the pur- 
poses for which said bonds were authorized and are to be issued, his 
land shall be excluded from the lien of the bond issue and the amount 
of bonds intended to be issued shall be reduced by the amount of such 
payment. Any person interested who shall fail to appear before the 
board at said meeting shall not thereafter be permitted to contest the 
proceedings of said board, or any part thereof, except upon special 
application to the court in the proceedings for the confirmation of said 
bonds and a showing of reasonable excuse for failure to appear before 
said board of commissioners. 

In ease any such land owner makes objection to the proceedings of 
said board in determining the irrigable area in his own or any other 


ea 


tract of land, or the amount or rate per acre of the special tax and 


assessment to be levied against each irrigable acre in the district for 
the purposes of the proposed bond issue, and said objection is overruled 
by the board, such objection without further proceedings shall be re. 
garded as appealed to the district court, and shall, with the other 
proceedings of said board at said meeting, be heard at the proceedings 
to confirm said bonds, as provided in section 7211 of this code, and 
when so confirmed, said order overruling such objection and confirming 
the order of the board determining the irrigable area of each tract of 
land, and apportioning the cost of the improvement thereto, shall become 
final, binding and conclusive upon said land owner and upon the district, 
unless appealed from as in said section 7211 provided. 

Provided, however, that whenever the irrigable area of the lands in 
any irrigation district shall have been determined and confirmed, no 
owner or holder of title or evidence of title to lands in said district, 
during the period of any bonds thereafter authorized shall be issued and 


outstanding, shall have the taxable acreage of his said lands fixed’ or — 


adjudicated in the manner provided by sections 7190, to 7194, inclusive, 
of this code, in such manner or to such extent as to reduce the acreage 
subject to the payment of such bonds or interest thereon, or in such 
manner as to affect the security of such bonds or interest thereon. 


En. Sec. 20, Ch, 157, L. 1923. 


7235.1. Commissioners may cancel assessments. In any case where 
the board of commissioners of any irrigation district has made a levy 
or assessment under the provisions of section 7235 of the Revised Codes 
of 1921, and included therein any amount due the United States under 
any contract or agreement for the purchase of any irrigation works or 
for the operation and maintenance of any irrigation works, or while 
acting as fiscal agent for the United States or under any authorization 
of the district by the United States to make collections of moneys for 
or on behalf of the United States in connection with any federal reclama- 
tion project, as provided in section 7174 of the Revised Codes of 1921, 
and the United States shall thereafter, modify or supplement such con- 
tract or agreement so as to eliminate certain charges under said contract 
or agreement, or so as to make such charges due at a later date or dates 
than originally provided in said contract or agreement, said board of 
commissioners are empowered to direct the cancellation of said levy or 
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"assessment theretofore made to raise funds to pay the United States 


that are under such modification or supplemental contract or agreement 
made due and payable at a later date or dates. 


En, Sec. 1, Ch. 103, L. 1923. 


7236. Assessments on federal and other contracts. Where a contract 
has been entered into or may be hereafter entered into between an 
irrigation district and the United States the board of commissioners 
shall have the power to levy assessments against all of the land within 
the district for any and all of the purposes hereinbefore enumerated, 
and, in addition thereto, the power to levy assessments against any or all 
of the lands in said district in compliance with such contract; provided 
further, that where irrigation works lie partly in the state of Montana 
and partly in an adjacent state, the board of commissioners may contract 
with the district or districts in the adjacent state for the mutual con- 
struction of works, operation and maintenance of work, drainage and 
other matters, and things pertaining to said works, and shall have the 
power to levy assessments against any or all lands within the district 
necessary to carry out the provisions of such contract. 


Amd. Sec, 2, Ch. 103, L. 1923. 


7239. County treasurer as custodian of district funds. 


Sections 7239, 7240 were cited in State 66, 71, 227 Pac. 63; State ex rel. Carroll 
ex rel. Cartersville Irr. Dist. v. McGraw,  v. District Court, 69 Mont. 415, 418, 222 
74 Mont. 164, 165, 240 Pac. 817; Crow Pace. 444, 

Creek Irr. Dist. v. Crittenden, 71 Mont. 


7240. Collection of taxes or assessments. 


Cited in State v. Nicholson, 74 Mont. Creek Irr. Dist. v. Crittenden, 71 Mont. 
346, 351, 240 Pac. 837; State v. McGraw, 66, 71, 227 Pac. 63. 
74 Mont. 152, 162, 240 Pac. 812; Crow 


7242. Delinquent sale. 
Cited in State v. Nicholson, 74 Mont. 346, 351, 240 Pac. 837. 


7248.1. Regulation sale irrigation district lands for taxes. At all 
sales of all lands for delinquent taxes where all, or a portion, of such 
delinquent taxes are taxes and assessments levied and assessed by any 
irrigation district against the lands to be sold, the commissioners of 
such irrigation district, if there be no other bidder for such land at 
such tax sale, may bid therefor the total amount of all delinquent taxes 
and assessments, penalty and interest against such land, and thereupon 
the county treasurer shall strike off said lands to such irrigation district 
and issue certificate of tax sale to said irrigation district the same as 
such certificates of tax sales are issued to other purchasers. For the 
purpose of paying such taxes, assessments, interest and penalties, the 
commissioners of such irrigation district shall have the power and au- 
thority to create by resolution a fund to be known and designated as 
the ‘‘revolving fund for the purchase of tax certificates and titles’? and 
to provide funds for such revolving fund by levy, bond issue or otherwise, 
and the district may pay such taxes, assessments, interest and penalties 
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by issuing a warrant to the county treasurer against such fund, provided 
that there shall be sufficient money in such fund to pay same in full 
upon demand. When taxes are paid by the district as in this act 
provided, the county treasurer shall not distribute that portion of said 
tax belonging to the irrigation district to the several funds as designated 
in the tax levy and assessment but the total amount due the irrigation 
‘district shall be credited by him, to the revolving fund above specified. 
At the time of the sale by the district of the tax sale certificate or of the 
property obtained through such certificate, such funds as are realized 
from such sale must be deposited with the county treasurer and he 
shall credit the proceeds of such sale, pro rata to the several funds of 
the district in accordance with the original levy and assessment. No 
expenditures shall be made from the revolving fund except for the 
purposes as herein specified and when, by resolution of the board of 
irrigation district commissioners, such fund shall be deemed inactive, 
the balance remaining in said fund shall be transferred to a sinking fund 
to be applied upon any indebtedness which may have been incurred by 
the district by reason of the creation of such revolving fund, if any there 
may be. 


En. Sec. 1, Ch. 89, L. 1925. 


7248.2. District may purchase certificates of tax sale. Any irrigation 
district may purchase the certificate of tax sale issued to any county for 
lands sold at tax sale against which any of its taxes and assessments are 
delinquent or, if deed therefor has issued to the county, may purchase 
such lands from the county by paying to the county treasurer of the 
county making the sale all state, county, city, school district, and other 
delinquent taxes together with penalty, interest and costs of publica- 
tion and sale. Such payment shall be made by the commissioners of 
such district issuing and delivering to the county treasurer, a warrant 
drawn against the revolving fund of said district, provided there shall 
be sufficient money in said fund to pay same in full upon demand, and 
thereupon, such treasurer shall assign such certificate of tax sale to 
such irrigation district as in the case of the purchase thereof by any 
other person, or the commissioners of the county shall convey such lands 
to said district in case tax deed therefor has been issued to the county. 


En. Sec. 2, Ch. 89, L. 1925. 


7248.3. Issuance of tax deeds. When there has been no redemption 
of the lands so sold at tax sale to an irrigation district or any other 
person or of the lands struck off to the county for which certificate of 
sale has been assigned to an irrigation district, or any other person in 
the manner and within the time hereinafter allowed by this act for the 
redemption of lands from such tax sales, the county treasurer of the 
county within which such lands are situated, shall issue tax deed there- 
for to such irrigation district, or other holder of certificate of sale. 


En. Sec. 3, Ch. 89, L. 1925. 


7248.4. Commissioners may sell lands—Bids. After the issuance of 
any such tax deeds to an irrigation district, the commissioner of such 
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district shall have power to sell and convey the lands so purchased, or 
any part thereof, at either public or private sale whether the price 
received therefor equals the amount of delinquent taxes, assessments, 
penalties, interest and costs against said lands or not; provided that 
if such lands be offered for sale at public sale that such commissioners 
may reject any and all bids thereon, and provided further that no such 
lands shall be sold by said commissioners at private sale until the same 
shall have been offered for sale at public sale, and that no such lands 
shall be sold at private sale at a price less than the highest price bid 
therefor at the public sale at which such lands are offered; and provided 
further that if no bid is received for such lands when the same are 
offered for sale at public sale the said commissioners may then sell the 
same in such manner and for such price as in their judgment they 
shall deem to be for the best interests of said district. 


En. Sec. 4, Ch. 89, L. 1925. 


7248.5. Actions to quiet title. If any such lands are conveyed to 
any irrigation district, it may maintain an action to quiet title to said 
lands in said district in the manner provided by the laws of Montana 

"for quieting title to real property. 
_ En. Sec. 5, Ch. 89, L. 1925. 


7248.6. Commissioners may purchase lands at tax sales—Other powers. 
In addition to the powers heretofore granted to irrigation districts, the 
commissioners of every irrigation district, established and organized under 
and by virtue of the laws of Montana, in addition to the powers hereto- 
fore conferred upon them, shall have power to purchase lands within their 
respective districts sold for nonpayment of taxes and assessments as 
hereinbefore provided; to purchase certificate of tax sales of such lands 
when struck off to the county; to take title thereto for their districts; 
to own, manage, operate, lease, sell and dispose of the same for the 
use and benefit of their respective districts; to sue and be sued with 
reference to said lands in the names of their respective districts; to com- 
mence, maintain and prosecute suits to quiet title to said lands and any 
and all other suits in equity or actions at law with reference : thereto 
the same as might be done by any other individual or corporate owners 
of such lands; and to do any and all other acts or things necessary or 
beneficial for their respective districts in connection with such lands. 
~The board of commissioners of any irrigation district shall be and they 
are hereby authorized and empowered to do any and all things necessary 
to carry out the provisions and intentions of this act. 


En. Sec. 6, Ch. 89, L. 1925. 


7248.7. Issuance tax deeds. The holder of such certificate of tax 
sale of such land, whether said holder be an irrigation district or in- 
dividual, may, at any time after the expiration of two years from the 
date of sale of said property for delinquency, if same has not been 
redeemed within said period of two years from date of sale of said lands 
for delinquency, apply to the county treasurer, as provided by law for 
‘the issuance of a tax deed to said property, and upon such application, 
Mont. Code Supp.— 54 849 
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the county treasurer shall issue such tax deed, in the manner and form 
provided by law, to said holder, 
En. Sec. 7, Ch. 89, L. 1925. 


7248.8. Application of act. This act shall apply only when or after 
said irrigation district shall have commenced delivery of water to any 
lands included in such irrigation district. 


En. Sec. 8, Ch. 89, L. 1925. 


7250. Sale or transfer of lands. 
Cited in State ex rel. Carroll v. District Court, 69 Mont. 415, 418, 222 Pac. 444. 


CHAPTER 38. 
IRRIGATION DISTRICTS—APPEALS AND MISCELLANEOUS PROVISIONS. 


7255. Unsubstantial errors to be disregarded by court—Rules of 
procedure—Costs. 


Cited in In re Bitter Root Irr. Dist., Crow Creek Irr. Dist., 63 Mont. 293, 301, 
67 Mont. 436, 442, 218 Pac. 945; In re 207 Pac. 121. 


7262. Interpretation of act. 
Cited in In re Crow Creek Irr. Dist., 63 Mont. 293, 300, 207 Pac. 121. 


CHAPTER 38A. 


CREATION OF DISTRICTS COVERING ESTABLISHED IRRIGATION SYSTEM 
FOR ADMINISTRATION WITHOUT A WATER COMMISSIONER. 


7264.1. Declaration purpose of act. It is the purpose and intention 
of this act, in the furtherance of the public welfare, to provide an ef- 
fective public agency for the improvement, development, operation, mainte- 
nance and administration of certain existing irrigation systems in cases 
where administration thereof through the agency of a water commissioner 
is not effective. 

En. Sec. 1, Ch. 100, L. 1925. 


7264.2. Act applicable to what water owners. This act shall apply 
only when more than one hundred owners of land, with water rights 
appurtenant thereto, shall have diverted water by means of a single 
intake from the source of supply, and shall have provided a single canal 
for conveying such water to the branches and laterals of an established 
irrigation system, serving at least one thousand acres of land contiguous 
in location or of reasonably compact area, and in which the rights to 
the use of the water shall have been determined by decree of a court of 
competent jurisdiction. 

En. Sec. 2, Ch. 100, L. 1925. 


7264.3. Proposal for establishment of district. Whenever the owners 
of land and water rights, situated as described in section 2 hereof, desire 
to organize for the purposes mentioned in this act, such owners may 
propose the establishment and organization of an irrigation district 
under the provisions of sections 7166 to 7264, inclusive, of the Revised — 
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Codes of Montana of 1921, and amendments thereof and additions thereto, 
in so far as such laws are applicable hereto and not in conflict with the 
purposes and provisions of this act. 


En. Sec. 3, Ch. 100, L. 1925. 


7264.4. Laws not applicable. The provisions of chapter 34, section 
7195, section 7202, section 7208, section 7205 and section 7207 of the 
Revised Codes of Montana of 1921, shall have no application to the 
organization of irrigation districts hereunder. 


En. Sec. 4, Ch. 100, L. 1925. 


7264.5. Apportionment of water. The board of commissioners shall 
apportion the water for irrigation among the lands of the district in a 
just and equitable manner, and in compliance with the decree adjudicating 
the rights thereto, but the maximum amount apportioned to any land 
shall be the amount that can be beneficially used thereon. 


En. Sec. 5, Ch. 100, L. 1925. 


7264.6. Development of water—Tax limit. The board of commis- 
sioners of such irrigation district shall have authority to develop the 
source of supply and increase the means of distribution of water to the 
end that all owners of water rights under said system shall receive the 
amount of water which can be beneficially used upon their lands within 
the district; provided, however, that not more than four dollars per acre, 
against each irrigable acre of land in the district, shall be levied in any 
one year on account of administrative expenses, cost of maintenance and 
repairs, development of water supply, or enlargement of distribution 
facilities. 


En. Sec. 6, Ch. 100, L. 1925. 


7264.7. Tax levy. The annual tax levy, and the apportionment and 
distribution of the total amount required to be raised in any year shall 
be had and done in accordance with the provisions and limitations of 
law applicable to irrigation districts organized under the provisions of 
sections 7166 to 7264, inclusive, of the Revised Codes of Montana of 1921, 
and amendments thereof and additions thereto. 


En. Sec. 7, Ch. 100, L. 1925. 


7264.8. Purpose of act. It is the purpose and intention of this act 
to extend to irrigation districts organized hereunder the powers, duties 
and status of the public corporations organized under the irrigation 
district laws of the state of Montana, as the same may now, or hereafter 
exist; provided, that neither such districts nor the board of commissioners 
thereof shall have any power or authority to issue bonds or incur in- 
debtedness, other than warrant indebtedness, under the limitations pro- 
posed by law; and provided further, that this law does not contemplate 
the acquisition by the district of the existing water, water rights or 
system or works owned by the respective water right owners within 
the district. 

En. Sec. 8, Ch. 100, L. 1925. 
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7264.9. Districts declared public corporations. Any irrigation dis- — 
trict which has been heretofore organized under procedure in substantial — 
compliance with the provisions of this act shall, upon the passage and — 
approval of this act, become a public corporation, with the privileges — 
and powers hereby conferred, to the same extent as if such irrigation ~ 
district were organized under the authority of this act. 


En. Sec. 9, Ch. 100, L. 1925. 


CHAPTER 39. 
DRAINAGE DISTRICTS. 


7265. Petition for creation drainage district—Contents. 


Special assessments for the construction 
and maintenance of drainage works are 
not taxes within the meaning of section 
11, article XII of the state constitution, 
hence that provision has no application. 
In re Valley Center Drain Dist., 64 Mont. 
545, 211 Pac. 218. 

The drainage act does not attempt to 
delegate legislative power to the judiciary 
and therefore does not impinge upon sec- 
tion 1 of article IV of the state constitu- 
tion. In re Valley Center Drain District, 
64 Mont. 545, 211 Pac. 218. 

Since the situation of the land owner 
whose property is originally included in 
a drainage district is so far different from 
that of the owner whose property is 
brought into the district after it is created 
as to furnish the basis for a reasonable 
classification, the drainage statute is not 
open to the objection that it discriminates 


in favor of the latter by extending to him 
the right of trial by jury of the question 
of benefits received or damages suffered, 
while the same right is denied to the 
former. In re Valley Center Drain Dis- 
trict, 64 Mont. 545, 211 Pace. 218. 

Lands may be brought into a drainage 
district and subjected to the imposition 
of special assessments to defray the cost 
of constructing and maintaining the drain- 
age system, on the theory that the use to 
which the lands are subjected is a public 
use, the state acting by virtue of its 
power of eminent domain. In re Valley 
Center Drain District, 64 Mont. 545, 211 
Pae. 218. 


Liability of drainage district for per- 
sonal injuries, note, 33 A. L. R. 77. 

For text treatment of this subject see 
vol. 9 Cal. Jur. 858. 


7265A. Procedure for dissolution drainage districts. Whenever the 
adult owners of more than one-half of the lands within any drainage 
district, organized under the provisions of sections 7265 to 7364 inclusive 
of the Revised Codes of Montana, 1921, as amended by chapter 109 of 
the Session Laws of the Highteenth Legislative Assembly, shall present 
to the district court having jurisdiction of said drainage district, a 
petition signed by them, praying that such drainage district be dissolved, 
the judge of said court shall cause notice of such petition, together with 
a copy of said petition, to be served upon thé commissioners of said 
district, directing them to show cause on a day certain, not less than 
fifteen nor more than thirty days from the date of the filing of said 
petition, why said petition should not be granted. The judge, at the 
time of receiving the petition, shall make an order forbidding the com- 
missioners from incurring any further expense, or proceeding with the 
work of constructing a drain. On said day of hearing the court shall 
hear the same, and if it appears that the adult owners of more than one- 
half of the lands in said drainage district have signed said petition, it 3 
shall be granted, and thereupon, the court shall make an order directing 
the said commissioners to file a written report, under oath, setting forth 
the amount of the debts and obligations of said drainage district. ‘Within 
thirty days after such report is filed, the court shall cause to be spread, 
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or spread, a levy against all lands in said district on the basis of the 
final report of the commissioners, as confirmed by the court, and if no 
final report has been made, then on an area basis, and also enter judg- 
ment dissolving said district, and authorize the commissioners to settle 
the business of the district on the basis of the final report of said com- 
missioners or on the area basis as confirmed by this court, said commis- 
sioners to render their services for same without pay. 


En. Sec. 1, Ch. 46, L, 1925. 


7268. Hearing—Court to order notice—Publication. 


So long as the statute authorizing the 
construction and maintenance of a drain 
and the imposition of special assessments 
to detray the cost thereof provides for 
notice to every interested land owner and 
an opportunity for him to be heard before 
he can be affected adversely, it does not 


deprive him of his property without due 
process of law. In re Valley Center 
Drain District, 64 Mont. 545, 211 Pace. 
218. 


For text treatment of this subject see 
vol. 9 Cal. Jur. 862. 


7272. Insufficient service—Procedure. 


This and sections 7275, 7279, 7280 and ODrain District, 64 Mont. 545, 548, 211 
7281 were cited in In re Valley Center Pac. 218. 


7273. Service or publication of notice. 


service was defective does not merit con- 
sideration. In re Valley Center Drain 
District, 64 Mont. 545, 211 Pac. 218. 


Where the bill of exceptions prepared 
by appellant himself recited that the 
notice of an adjourned hearing looking to 
the organization of an irrigation district 
had been given and served as provided 
by this section, his contention that the 


For text treatment of this subject see 
vol. 9 Cal. Jur. 861. 


7280. Court to appoint commissioners—Qualifications. But if it shall 
appear that the petition has been so signed, the court or judge shall 
so find and order any necessary amendments thereto, and shall divide 
the district into three divisions, as nearly equal in area as possible, and 
shall appoint three suitable and competent persons as commissioners and 
fix their temporary bonds. In making such appointments one commis- 
sioner shall be appointed from each division and each person so appointed 
a commissioner must be an actual land owner and resident of the county 
or counties in the division for which he is appointed such commissioner. 
If the district is situated in two or more counties, not more than two of 
said commissioners shall reside in one of said counties. Ownership of 
land within the district shall not disqualify a person from acting as a 
commissioner. 

Ten per cent of the adult owners or legally authorized agents or 
representatives of minor owners of lands within any drainage district 
heretofore created and organized, and in existence on the date when this 
act takes effect, may file a petition with the proper district court to have 
such district divided into divisions, and such court must thereupon 
make an order setting a day for hearing such petition, and cause a copy 
of such order to be served on each of the commissioners of such district 
at least five days before the date set for such hearing. On the day fixed 
in such order, or on any day to which such hearing may be regularly 
continued, the court must hear such petition, and after such hearing must 
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make an order dividing such district 
in area as possible. 


Amd. Sec. 1, Ch. 50, L. 1925, 


Since drainage district commissioners 
act only in an advisory capacity and their 
assessments of benefits and damages are 
reviewable on appeal after notice to all 
interested parties, the provision of this 
section, that the fact that a person owns 
lands in the proposed district shall not 
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into three divisions, as nearly equal 


disqualify him from acting as commis- — 


sioner, does not violate the principle that 
no one shall be the judge of his own 
cause. In re Valley Center Drain Dis- 
trict, 64 Mont. 545, 211 Pac. 218. 


For text treatment of this subject see 
vol. 9 Cal. Jur. 884. 


On the creation of a district the 


commissioners appointed by the judge or court shall hold office until the 
first Tuesday in May following their appointment, and until their suc- 
cessors are elected. When a district is in existence on the date when 
this act takes effect and thereafter an order is made dividing such 
district into divisions the terms of office of such commissioners shall 
cease with the Monday immediately preceding the first Tuesday in May 
next following. 


Amd. Sec. 2, Ch. 50, L. 1925, 


7283. Election term and qualifications of commissioners. The regu- 
lar election of commissioners shall be held annually on the first Tuesday 
in April of each year; the term of office of commissioners shall commence 
on the first Tuesday in May following their election. At the first regular 
election following the organization of a district, and in districts hereto- 
fore organized and in existence on the date when this act takes effect 
and which, on petition, has been divided into divisions, as hereinbefore 
provided, at the first regular election following the date of the order 
making such division, there shall be elected three commissioners, one 
commissioner being elected from each division of which he must be an 
actual land owner and resident of the county or counties; one of such 
commissioners, to be determined by lot, shall hold office until the first 
Tuesday in May in the year following his election, another of such 
commissioners, to be determined by lot, shall hold office until the first 
Tuesday in May in the second year following his election, and the third 
of such commissioners shall hold office until the first Tuesday in May in 
the third year following his election; thereafter one commissioner shall 
be elected each year who shall hold office for a term of three years 


and until his suecessor is elected and qualified; provided that the person — 


elected as a commissioner in each year to succeed the commissioner whose 
term is then expiring must be elected as a commissioner from the same 
division as the commissioner whom he is to succeed. 


Amd. Sec. 3, Ch. 50, L. 1925. 


7283A. Notice of election. Fifteen days before any regular election, 
the secretary of the board of commissioners shall give notice by mail to 
all land owners within the district of the time and place of holding the 
election. Prior to the mailing of such notices the board must, by resolu- 
tion, designate a polling place and appoint three persons to act as judges 
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and clerks of election in each precinct. The board shall prescribe the 


form and provide for the printing of the ballots for all elections. 
En. Sec. 4, Ch. 50, L. 1925. 


7283B. Manner of conducting election. Any judge of election may 
administer any oath required to be administered during the progress of 
an election. Before the opening of the polls the judges of election 
must take and subscribe an oath to faithfully perform the duties imposed 
upon him by law, and such oath may be administered by any elector. 


_ The polls shall open at 12 o’clock noon and be kept open until 5 o’clock 


P. M. when the same shall be closed. Such elections shall be conducted, 
except as herein otherwise provided, as nearly as practicable in accordance 
with the provisions of the general election laws of the state, except that 
no registration shall be required. As soon as the polls are closed the 
judges shall count and tabulate the votes cast and make out a certificate, 
to be signed by them, showing the total number of votes cast at the 
election and the total number cast for each candidate for commissioner, 
and shall deliver such certificate, with a lst of the electors voting at 
such election to the board of commissioners, and such board of commis- 
sioners shall meet on the first Monday following such election and canvass 
such returns. The board shall declare elected the person or persons, 
receiving the highest number of votes. The clerk of the board of 
directors shall enter the result of such canvass in the minutes of the 
board and file with the clerk of the district court creating the district 
a statement showing the names of the persons elected as commissioners, 
the names of the commissioners whose term will expire on the first Tues- 
day in May following, and the names of all of the persons who will compose 
the board of directors for the year next following the said first Tuesday 
in May. | 
En. Sec. 4, Ch. 50, L. 1925. 


7283C. Qualifications of electors. At all such elections, except as 
herein otherwise expressly provided, the following persons holding title, 
or evidences of title to lands within the district shall be entitled to 
vote: (1) All of the persons having the qualifications of electors under 
the constitution and general laws of the state; (2) guardians, adminis- 
trators, executors and trustees residing in the state; (3) domestic cor- 
porations by their duly authorized agents. In all elections each elector 
shall be permitted to cast one vote for each forty acres of land, or major 
fraction thereof in the district owned by such elector, but any elector 
owning twenty acres or less shall be entitled to one vote. 


En. Sec. 4, Ch. 50, L. 1925. 


7283D. Nominations. Candidates for the office of commissioner to be 
filled by election under the provisions of this act, may be nominated by 
petition filed with the secretary of the board of commissioners at least 
ten days prior to date of holding the election and signed by at least five 
electors of the district. If no nominations are made the electors of the 
district shall write on the ballots the name or names of the persons for 
whom they desire to vote, provided that nothing herein contained shall 
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prevent an elector from voting for any qualified person, although the 
name does not appear on the official ballot. 


En. Sec. 4, Ch. 50, L. 1925. 


7284, 
commissioners the remaining members of the board 


such office for the unexpired term and until his successor is elected and 


a 


¥ 


Vacancies, how filled. If a vacancy occur in the board of 
shall elect some 
qualified elector to fill such vacancy and the person so elected shall hold 


qualified, provided that the person so appointed must be appointed as — 


a commissioner for the division in which such vacancy exists. 
Amd. Sec. 5, Ch. 50, L. 1925. 


7293. Hearing of preliminary report—Publication of notice. 


‘This and sections 7295, 7297 and 7298 were cited in In Te Valley Center Drain 
District, 64 Mont. 545, 549, 211 Pac. 218. 


7316. Notice of hearing of report. 


This and sections 7319, 7327, 7328, 7338, 


7340 and 7347 were cited in In re Valley 211 Pac. 218, 


7340. Procedure to exempt land. 


7341. Same—Owner to assert claim—Appeals, 
Above sections repealed Sec. 1, Ch. 109, L. 1923. 


7342. Illegal assessments—Cost—How defrayed. In case the court 


Center Drain District, 64 Mont. 545, 549, 


decides that any land could not be assessed for drainage purposes or — 
that any assessment or assessments are void, the commissioners shall — 


levy an additional assessment on all of the assessable lands and cor- 


porations in said district based on the last assessment of benefits approved ~ 


by the court, to pay the sum lost to the district by reason of the void 
assessment, or shall pay said sum out of the general funds of the district. 


Amd. Sec. 2, Ch. 109, L. 1923. 


7347. Payment or tender of damages—Deposit with clerk of court. 


The fact that the drainage statute by 
this section permits the commissioners to 
go upon a land owner’s property for the 
purpose of necessary investigation to de- 
termine the special benefits received or 
damages suffered by it, in advance of an 
award, does not render it obnoxious to tha 
constitutional provision that private pronp- 


erty shall not be taken or damaged for i 
public use without compensation having © 


been first made to or paid into court for 
the owner. In re Valley Center Drain 
District, 64 Mont. 545, 211 Pac. 218. 


For text treatment of this subject see — 


vol. 9 Cal. Jur. 899. 


7354. Assessments against annexed lands. 
This and section 7355 were cited in In re Valley Center Drain District, 64 Mont. . 


545, 550, 211 Pac. 218. 
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Minne AND Minti Sire CLAIMs. 
CHAPTER 40. 
LOCATION AND RECORD OF MINING AND MILL SITE CLAIMS. 


7365. Discovery—Notice—Marking Boundaries—Sinking Shaft. 


mining claims, go no further than to 


For discussion of sufficiency of the 
direct the courts to disregard defects or 


boundaries of a mining location, see 


Thompson v. Barton Gulch Mining Co., - 


63 Mont. 190, 207 Pac. 108. 

The provisions of this section, calling 
for the posting of a notice of location of 
a quartz lode mining claim containing a 
statement of the number of feet claimed 
along the course of the vein from the 
point of discovery, and of section 7366, 
requiring the recordation of a certificate 
of location in the office of the county 
clerk showing the direction and distance 
claimed along the course of the vein, ete., 
must be substantially complied with. 
Thompson v. Barton Guleh Mining (Co., 
63 Mont. 190, 207 Pac. 108. 

This and the following sections modify- 
ing to some extent the requirements of 
the law with relation to the location of 


7366. Record of certificate of 


The provisions of this section must be 
substantially complied with. Thompson vy. 
Barton Gulch Mining Co., 63 Mont. 190, 
207 Pac. 108. 


7373. Relocation by owner. 


Where relocators of their own claims 
did not do the excavation work required 
to be done, under this section, before an- 
other had located the same ground, their 
attempted relocations were nugatory. 
Lehman v. Sutter et al., 60 Mont. 97, 198 
Pac. 1100. 

Under this section, the locator or claim- 
ant may at any time relocate his own 


irregularities in the posted and recorded 
notice and the failure to do any of the 
other acts made necessary to complete a 
location, when it appears that such acts 
have in fact been done before a location 
of the same ground has been made by 
another, and do not excuse the perform- 
ance of any act, even though the sub- 
sequent locator has notice of a prior loca- 
tion which does not comply with the 
statute. Ringling v. Mahurin et al., 59 
Mont. 38, 197 Pac. 829. 


What is “top” or “apex” of vein or 
lode, note, 1 A. L. BR. 418. 

For text treatment of this subject see 
vol. 17 Cal. Jur. 316. 


location. 


Cited as section 2284, Revised Codes, in 
Ringling v. Mahurin et al., 59 Mont. 38, 
46, 197 Pac. 829. 


claim for any purpose other than to avoid 
the doing of the annual assessment work, 
provided he complies in all respects with 
the requirements of sections 7365, 7366 
and 7370 of this code. Lehman vy. Sutter 
et al., 60 Mont. 97, 198 Pac. 1100. 


For text treatment of this subject see 
vol. 17 Cal, Jur. 351. 


7376. Validating locations heretofore made. 
Cited as section 2292, Revised Codes, in Ringling v. Mahurin et al., 59 Mont. 38, 


47, 197 Pac. 829. 


7377. Defective locations good against person with notice. 


In view of the provision of this section 
that defects in a recorded certificate of 
location of a mining claim shall not be 
deemed material where the person relying 
on the defects made his location with 
notice thereof, allegations in his com- 
plaint, in an action to determine an ad- 
verse claim, relating to such defects are 


immaterial. Lehman y. Sutter et al., 60 
Mont. 97, 198 Pac. 1100. 

Cited as section 2293, Revised Codes, in 
Ringling v. Mahurin et al., 59 Mont. 38, 
47, 197 Pac. 829. 


For text treatment of this subject see 
vol, 17 Cal. Jur. 325, 
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PART V. 
Obligations. 


CHAPTER 2. 
JOINT AND SEVERAL, CONDITIONAL AND ALTERNATIVE OBLIGATIONS, 


7399. Contribution between joint parties. 
Cited in Anderson v. Border et al., 75 Mont. 516, 527, 244 Pac. 494. 


7402. Conditions precedent. 


Cited in Broat Lumber Co. v. Van Houten, 66 Mont. 478, 480, 213 Pac. 1116. 


7403. Conditions concurrent. 


This section and 7405 were cited in Weatherman v. Reid, 62 Mont. 522, 525, 205 


Pae. 251. 


7405. Performance, etc., of conditions—When essential. 


Where delivery of chattels and pay- 
meut for them were to be concurrent, 
plaintiff in an action for breach of con- 
tract was required to show an offer and 
ability to pay for and receive them at the 
place of delivery before he could put de- 
fendant in default. Weatherman v. Reid, 
62 Mont. 522, 205 Pace. 251. 

Before plaintiffs could put the defend- 
ant in default for failure to make a pay- 
ment due March 1, 1918, on a contract 
for the sale of real estate, it was neces- 
sary that they should plead and prove 


that they should comply with their agree- 
ment to secure authority to execute 
and deliver the deed. Henderson et al. 
v. Daniels, 62 Mont. 363, 205 Pac. 964. 

Cited in Peterson v. Nelson, 77 Mont. 
539, 553, 252 Pac. 368; Ray et al. v. 
Divers et al., 72 Mont. 513, 516, 234 Pace. ~ 
246; Broat Lumber Co. v. Van Houten, 66 
Mont. 478, 480, 213 Pac. 1116. 


For text treatment of this subject see 
vol. 6 Cal. Jur. 396. 


7408. Conditions involving forfeiture—How construed. . 


While, generally speaking, forfeitures 
are not favored in the law and by this 
section, it is provided that a condition 
involving a forfeiture must be strictly 
interpreted against the party for whose 
benefit it is created, in the case of an oil 
and gas lease of the nature of the above 
forfeiture is favored rather than frowned 
upon because of the injury that may 
result to the lessor from delay, where it 
clearly appears that the lessee has failed 


to commence operations within the time 
stipulated or thereafter neglected to 
prosecute such operations with diligence. 
Solberg v. Sunburst Oil & Gas Co., 76 
Mont. 254, 246 Pac. 168. 

Cited in Henderson et al. v. Daniels, 62 
Mont. 363, 373, 205 Pac. 964. 


For text treatment of this subject see 
vol, 6 Cal. Jur. 362. 


CHAPTER 3. ‘ 
TRANSFER OF OBLIGATIONS. 


7413. Burden of obligation not transferable. 
Cited in Forbes v. Mid-Northern Oil Co., 74 Mont. 368, 372, 240 Pac. 818, 


7414. Rights arising out of obligation transferable. 
Cited in Capital F, Corp. v. Metropolitan L. L Co., 75 Mont. 460, 464, 243 Pac. 


1061. 
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PERFORMANCE, 


[7415-7430 


7415. Non-negotiable instrument may be transferred. 
Cited in Newer v. First Nat. Bank of Harlem, 74 Mont. 549, 556, 241 Pac. 613. 


7418. Same—Covenant for benefit of property. 
Sections 7418, 7419 were cited in Thomas v. Standard Development Co., 70 Mont. 


156, 175, 224 Pac. 870. 


7423. Apportionment of covenants. 
Sections 7423, 7424 were cited in Thomas v. Standard Development Co., 70 Mont. 


156, 175, 224 Pac. 870. 


CHAPTER 4. 


EXTINCTION OF OBLIGATIONS BY PERFORMANCE, OFFER OF PERFORM- 
ANCE AND PREVENTION OF PHRFORMANCH. 


7424. Obligation extinguished by performance. 
Cited in Hale et al. v. Belgrade Co., Ltd., 75 Mont. 99, 114, 242 Pac, 425, 


7427. Effect of directions by creditors. 


Under this section, declaring that where 
a creditor directs his debtor to perform 
his obligation in a particular manner and 
it is so performed, the obligation is extin- 
guished even though the creditor does not 
receive any benefit therefrom, and other 
sections, held that where a creditor directed 
his debtor (his niece) to transfer property 
to her daughters in payment of the debt 
without consideration moving from them 
to him and the transfer was made, a find- 
ing that it was based on the consideration 
of natural love and affection only was 
erroneous, the consideration having been 
the extinguishment of the debt due from 
the grantor to her creditor. Hale et al. 
v. Belgrade Co., Ltd., 75 Mont. 99, 242 
Pae. 425. 


Bank’s breach of duty in accepting 
depreciated or illegal currency in pay- 
ment of commercial paper held for col- 
lection, note, 19 A. L. R. 588. 

Custom or previous dealing as imposing 
an obligation upon a party to a con- 
tract to accept something else in pay- 


ment in lieu of cash, note, 8 A. L. R. 
1268. 

Purchaser’s right to opportunity to pay 
in cash where tender has been made in 
other medium, notes, 11 A. L. R. 811; 46 
A. L. R. 914. 

Accommodation party’s payment of 
paper by note as affecting his rights 
against accommodated party, note, 36 
Ay Jus Bi, 590. 

Bank officer’s right to take his own 
paper in payment of another’s debt to 
bank, note, 28 A. L. R. 666. 

Validity of note to pay fine or penalty, 
note, 29 A. L. R.. 7. 

Clearing-house transactions as payment 
of check, note, 12 A. L. R. 998. 

Payment of taxes by check or draft, 
note, 44 A. L. R. 1234, 

Tender by check, note, 51 A. L. RB. 393. 

Acceptance of cashier’s cheek from 
debtor as absolute or conditional pay- 
ment, notes, 36 A. L. R. 470; 42 A. L. R 
353; 45 A. L. R. 1487. 

For text treatment of this subject see 
vol. 20 Cal. Jur. 910. 


7429. Payment, what constitutes. 
Cited in Brennan v. Northern Electric Co. et al.. 72 Mont. 35, 40, 231 Pac. 388, 


7430. Application of general performance. 


Under this section, a debtor owing more 
than one debt or a debt consisting of 
more than one item (as principal and in- 
terest) has the right to direct application 
of a payment voluntarily made by him, 
and if the creditor accepts the payment 
and retains it, the law will treat it as 
having been applied as directed. Monidah 
Trust v. Hruze et al. 62 Mont. 444, 205 
Pace. 232. 


Under the terms of a promissory note, a 
creditor had the right to insist upon the 
payment of interest and on default to 
declare the entire indebtedness due. He 
chose to accept partial payments with 
full knowledge that in each instance 
specific directions for its application had 
been given by the debtor. Held that he 
ought not to be heard to say that he did 
not consent and give credit according to 
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such directions. Monidah Trust v. Hruze 
et al., 62 Mont. 444, 205 Pac. 232. 

Cited in Conrad Mercantile Co. v. Siler, 
75 Mont. 36, 40, 241 Pac. 617. 


Application of insurance moneys re- 
ceived by mortgagee to payment of mort- 
gage debt, note, 11 A. L. R. 1295. 


Rights of surety or guarantor after 
application of payments has once been 
made to secure debt as affected by change 
of application by creditor and principal 
debtor, note, 21 A. L. R. 712. 


7434. To whom to be made. 


Where the memorandum evidencing an 
account stated is silent as to the place 
of payment, the law, under this section 
and 7435, imports into the writing and 
makes part of it by implication a pro- 
vision that the debtor must, in order to 
perform his obligation, pay or tender pay- 
ment to the creditor where the latter may 
then reside or conduct his business or 
may be found, and in such a case denial 
of a motion to change the venue to the 
place of the debtor’s residence or place of 
business is proper. Hough v. Rocky 
Mountain Fire Ins. Co., 70 Mont. 244, 224 
Pac. 858. 


Civiz CopE. 


Application of payments as between 
debts for which a surety or guarantor is 


[Part V 


bound and those for which he is not, 


notes, 21 A. L. R. 704; 49 A. L. R. 952. 
Right of debtor who pays creditor to 
control application of payments made by 


latter to his creditor with proceeds of © 


original payment, note, 41 A. L. R. 1297, 


Right to have usurious payments made ~ 
on previous obligation applied as pay- — 


ment of principal on renewal, note, 13 
A. L. BR. 1244. 


For text treatment of this subject see — 


vol. 20 Cal. Jur. 931. 


Necessity of tender to avoid interest 


on insurance premiums, note, 35 A. L. BR. 
1252. 

Inability of other 
paper or other thing to be surrendered as 


condition of tender, as excusing actual — 


tender, note, 14 A. L. R. 1120. 


party to produce — 


When instrument deemed payable at 


“special place,’ within the provision of 


the Uniform Negotiable Instruments Law i 
making ability and willingness to pay at — 


such place equivalent to tender, note, 
24 A. Ll.) BR. 1050. 


For text treatment of this subject see ; 


vol. 6 Cal. Jur. 406; vol. 24 Cal. Jur. 520, 


7435. Where offer may be made. 3 
Applied with section 7434 in Hough v. Rocky Mountain Fire Ins. Co., 70 Mont. ; 


244, 224 Pac. 858. 


7439. Offer to be made in good faith. 
Cited in Nielson v. Hendrickson et al., 63 Mont. 518, 523, 210 Pace. 905. 


7440. Conditional offer. 


Under this section an offer of perform- 
ance must be free from any condition 
which the other party is not bound to 
meet; hence the lessee of land for oil and 
gas exploration under a contract which 
inter alia provided that moneys to be 
paid by him should be paid to the lessor 
or deposited in bank for his credit was 
not excused from making payment of 
delay money by the refusal of the lessor 
to execute an indemnity bond assuring 
proper apportionment of the money among 
grantees of portions of the lands sold 


7441, Ability and willingness 


after execution of the lease, the trans- 
ferees having taken subject to its pro- 
visions; the lessee, by making payment as 
provided, would have been released from 
all claims by the transferees and was 
therefore in no position to insist upon 
acceptance of the condition prior to mak- 
ing payment. Thomas v. Standard De- 
velopment Co., 70 Mont. 156, 224 Pace. 
870. 


For text treatment of this subject see 
vol. 6 Cal. Jur. 407. 


essential. 


Cited in Brennan v. Northern Electric Co. et al., 72 Mont. 35, 40, 231 Pac. 388. 


7450. Effect of offer on accessories of obligation. 


Cited in Leonard v. Western et al. 74 
Mont. 513, 518, 241 Pac. 523; Brennan v. 


Northern Electric Co, et al., 72 Mont. 35, 
40, 231 Pac. 388. 
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DEFINITION OF A CONTRACT, 


[7456-7468 


CHAPTER 5. 


EXTINCTION OF OBLIGATIONS BY ACCORD AND SATISFACTION, NOVA- 
TION AND RELEASE, 


7456. Accord defined. 


Accord and satisfaction means the sub- 
stitution of a new agreement in satisfac- 
tion of an obligation different from the 
original rights existing under an ante- 
cedent liability. Hale et al. y. Belgrade 
Co., Ltd., et al., 75 Mont. 99, 242 Pac. 


| 425. 


“Accord and satisfaction” means the 


substitution of a new agreement in satis- 


faction of an obligation different from 


the original rights existing under an ante- 
cedent lability. Nelson vy. Young et al., 
70 Mont. 112, 224 Pac. 237. 

Sections 7456-7458 were cited in Hale 
et al. v. Belgrade Co., Ltd., 75 Mont. 99, 
114, 242 Pac. 425; Nelson v. Young et al., 
70 Mont. 112, 117, 224 Pace. 237. 


For text treatment of this subject see 
vol. 1 Cal. Jur. 125, 


7458. Satisfaction, what constitutes. 
Cited in Nelson y. Young et al., 70 Mont. 112, 117, 224 Pac. 237. 


7460. Novation defined. 


For essential allegations in pleading a 
novation, see Kirkup v. Anaconda Amuse- 
ment Co., 59 Mont. 469, 17 A. L. R. 441, 


(197 Pac. 1005. 


Cited in Silver v. Morin, 74 Mont. 398, 
401, 240 Pac. 825; First State Bank v. 
Larsen, 65 Mont. 404, 411, 211 Pac. 214. 

This and the following section were 


7461. Modes of novation. 


From his acceptance of a new note from 
the defendants for one executed by their 
father, a novation resulted which barred 
plaintiff payee from thereafter enforcing 
a trust which he might otherwise have 
relied upon to secure payment of the 
original note. Larson v. Marcy et al., 61 
Mont. 1, 201 Pac. 685. 

Cited in First State Bank v. Larsen, 65 
Mont. 404, 411, 211 Pac. 214. 


7462. Novation a _ contract. 


cited as sections 4958, 4959, Revised Codes, 
in Kirkup v. Anaconda Amusement Co., 
59 Mont. 469, 489, 17 A. L. R. 441, 197 
Pac, 1005. 


For text treatment of this subject see 
vol. 20 Cal. Jur. 245, 


Renewal note made or indorsed by per- 
sonal representative of obligor in original 
note as novation of that paper, note, 12 
A, L. R, 1546. 

For text treatment of this subject see 
vol, 20 Cal. Jur. 246. 


Cited in Silver v. Morin, 74 Mont. 398, 401, 240 Pac. 825; First State Bank v. 


Larsen, 65 Mont. 404, 411, 211 Pac. 214. 


CHAPTER 6. 
DEFINITION OF A CONTRACT, 


7468. Essential elements of contract. 


Cited in Alley v. Butte & Western Min- 
ing Co., 77 Mont. 477, 486, 251 Pace. 
517; Petroleum Co. v. G. Cambell-Kevin 
Syndicate, 75 Mont. 261, 269, 242 Pace. 
540; Newer v. First Nat. Bank of Harlem, 


74 Mont. 549, 554, 241 Pac. 613; Balti- 
more Process Co. v. Red Lodge Brewing 
Co., 66 Mont. 407, 409, 213 Pac. 798; 
Butler v. Peters, 62 Mont. 381, 386, 26 
A. L. BR, 560, 205 Pac. 247. 
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CHAPTER 7. 
PARTIES TO A CONTRACT. 


7472. When contract for benefit of third person may be enforced. 


To entitle a person not a party to a con- 
tract between two others to recover there- 
under, the contract must, under this sec- 
tion have been made expressly for his 
benefit, the fact that it may incidentally 
benefit him being insufficient to bring him 
within the terms of the section. Martin 
v. American Surety Co. et al., 74 Mont. 
43, 238 Pac. 877. 

To entitle a third person to enforce a 
contract made between two others, under 
this section, the complaint must show that 
it was expressly made for his benefit, or 
for the benefit of a class of persons to 
which he belongs, i. e., he, or they, either 
must be named therein or otherwise suff- 
ciently described or designated; the fact 
that the contract may incidentally benefit 
him or them, being insufficient. Me- 
Keever et al. v. Oregon Mtg. Co., Ltd., 60 
Mont. 270, 198 Pac. 752. 

Under this section, a bond executed by 
a contractor under a construction con- 
tract, entered into’ by the state highway 


commission in accordance with sections 


1783-1802, created no obligation in favor 
of a materialman which it could enforce 
in its own name. Federal Surety Co. v. 
Minneapolis Steel & Mach. Co., 17 Fed. 
(2d) 242. 

Under this section as construed by the 
supreme court of Montana, which construc- 
tion is binding upon the federal courts, 
a contract to come within the scope of 
the statute, must be one wherein the 
promisor undertakes to pay or discharge 
some debt or duty which the promisee 
owes to the third person, and where no 
consideration passes from the third person, 
but the provision for his benefit is volun- 


tary on the part of the promisee, he can- © 


not maintain an action for its enforce- 
ment. McNaught v. Hoffman, 274 Fed. 
918. 


For text treatment of this subject see 
vol. 6 Cal. Jur. 469. 


CHAPTER 8. 
CONSENT. 


7473. Essentials of consent. 


Under this section, the consent of a 
party to a contract must be free; it is not 
free when obtained through menace (sec- 
tion 7475),and under section 7478, a threat 
of unlawful confinement of the person 
threatened constitutes menace. Clifford v. 
Great Falls Gas Co., 68 Mont. 300, 216 
Pac. 1114, 

Cited in Averill Machinery Co. v. Tay- 
lor et al., 70 Mont. 70, 77, 223 Pac. 918. 


Mistake in lease as ground for relief, 
note, 26 A. L. R. 472. 
Mutuality as essential element of oral 


contract of insurance, note, 15 A. L. RB. 


999. 

Mutuality of contracts for co-operative 
marketing of farm products, notes, 33 
A. L. R. 251; 47 A. L. RB. 942. 

Mutuality of sales-agency contract as 
affecting rights and remedies upon can- 
cellation, note, 32 A. L. RB. 211. 

Restrictive covenant in contract of em- 
ployment as affected by lack of mutuality 
of obligation, note, 20 A. L. R. 869. 

For text treatment of this subject see 
vol. 6 Cal. Jur, 41. 


7475. Apparent consent—When not free. 


Cited in Averill Machinery Co. v. Tay- 
lor et al., 70 Monf. 70, 77, 223 Pac. 918. 


Cited in Clifford vy. Great Falls Gas 
Co., 68 Mont. 300, 305, 216 Pace. 1114. 


7477. Duress—In what it consists. 


Cited in Clifford v. Great Falls Gas 
Co., 68 Mont. 300, 305, 216 Pac. 1114. 
As 


section 4975, Revised Codes, in 


Anderson v. McClenathan, 62 Mont. 387, 
393, 205 Pac. 230. 


7478. Menace—In what it consists. 


A threat to prosecute one for a crime 
of which he is not guilty constitutes 


menace. Averill Machinery Co. v. Taylor 
et al., 70 Mont. 70, 223 Pac. 918. 
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Testimony of plaintiff relative to threats 
alleged to have been made to him by 


‘the agents of a gas company, by which 


' $200 was obtained from him by said 
‘company, examined and held to show acts 
‘constituting a menace under this section. 


CONSENT. 


- [T479-7485 


Clifford v. Great Falls Gas Co., 68 Mont. 
300, 216 Pac. 1114. 


For text treatment of this subject see 
vol. 6 Cal. Jur. 66, 


7479, Fraud, actual or constructive. 
Sections 7479-7481 were cited in Courtney v. Gordon, 74 Mont. 408, 418, 241 Pace. 


233. 


7480. Actual fraud, acts constituting. 


Where a party who claims to have been 
deceived to his prejudice by false repre- 
sentations had the means at hand to ascer- 
tain whether the statements made were 
true or not, but failed to do so, his re- 
liance upon the representations, however 
false, affords him no ground of complaint. 
Helena Adjustment Co. v. Claflin, 75 
Mont. 317, 243 Pac. 1063. 

For statement of elements of actual 
fraud, see Courtney v. Gordon, 74 Mont. 
408, 418, 241 Pac. 233. 

Essentials of a pleading in an action 


or defense for fraud in procuring a con- 


tract of sale to be made, stated in Ray 


et al. v. Divers et al., 72 Mont. 513, 234 


Pac. 246. 
Allegations in an action to rescind a 


contract for the sale of city lots on the 


' 


ground of fraud perpetrated by the 
vendor in procuring the secrivener to in- 
sert in the deed numbers of inside lots 
instead of corner lots intended to be 
bought, were sufficient to charge actual 
fraud. Campana v. Dobry, 60 Mont. 240, 
221 Pac. 540. 

For definition of the elements con- 
stituting actionable fraud, see Connelly 
Co. v. Schlueter Bros. et al., 69 Mont. 65, 
220 Pac. 103. 

For statement of the elements of actual 
fraud in a contract for sale of land, see 


Healy v. Ginoff et al., 69 Mont. 116, 220 
Pac. 539. 

To make out a case of prima facie 
fraud sufficient to go to the jury, the 
plaintiff must show a false representation 
by the defendant, its materiality and 
defendant’s knowledge of its falsity or 
ignorance of its truth, his intent that it 
should be acted upon by the plaintiff in 
the manner reasonably contemplated, his 
reliance upon its truth, his right to rely 
thereon and his consequent and proximate 
injury. Lee v. Stockmen’s National Bank 
et al., 63 Mont. 262, 207 Pac. 623. 

The mere making of a prémise which 
the promisor fails to keep does not con- 
stitute actionable fraud, intention not to 
keep it when made being necessary to con- 
stitute the promisor’s action fraudulent 
under this section. International Har- 
vester Co. v. Merry, 60 Mont. 498, 199 
Pac. 704. 

Cited in Morehouse v. Northern Land 
Co., 68 Mont. 96, 102, 216 Pac. 792. 


Promises and statements as to future 
events as fraud, note, 51 A. L. R. 81. 

Advertisements of seller as mere matter 
of opinion or dealer’s talk, note, 28 A. L. 
R. 999. 

For text treatment of this subject see 
vol. 6 Cal. Jur. 68; vol. 12 Cal. Jur. 707. 


7482. Actual fraud a question of fact. 


The question of fraud is always one of 
fact for the jury unless the evidence is 
uncontradicted and it is impossible to 
draw any inference from it other than 
that it entered into the particular transac- 
tion, whereupon it becomes one of law 
for the court. Williams v. Mutual Life 
Ins. Co., 61 Mont. 66, 201 Pac. 320. 


Cited in Harrison yv. Riddell et al., 64 
Mont. 466, 478, 210 Pac. 460; Lee v. 
Stockmen’s Nat, Bank et al., 63 Mont. 
262, 284, 207 Pac. 623; as section 4980, 
Revised Codes, in Williams v. Mutual Life 
Ins. Co. of N. Y., 61 Mont. 66, 72, 201 
Pac. 320. 


7483. Undue influence—In what it consists. 


Essential elements of undue influence sufficient to invalidate a will, stated in Hale 


v. Smith, 73 Mont. 481, 237 Pac, 214. 


7485. Mistake of fact. 


Fraud generally cannot be successfully 
predicated on a matter of law, since par- 
ties are presumed to know the law; hence 


a representation made by one to a land 
owner in his endeavor to secure an oil and 
gas lease, that he already owned all the 
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oil and gas on the land by reason of 
placer locations, amounting to an expres- 
sion of the legal effect of the placer loca- 
tions, was insufficient to support an al- 
legation of fraud in that respect. Hiner- 
man v, Baldwin, 67 Mont. 417, 215 Pace. 
1103. 
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Cited in Humble v. St. John et al. 72 — 


Mont. 519, 523, 234 Pae. 475. 


For text treatment of this subject see 
vol. 6 Cal. Jur. 81. 


7496. Ratification of contract void for want of consent. 
Cited as section 4994, Revised Codes, in Larson v. Marcy et al., 61 Mont. 1, 8, 201 


Pac. 685. 


7497. Assumption of obligation by acceptance of benefits. 


Cited in McConnell y. Blackley, 66 
Mont. 510, 515, 214 Pac. 64; Stone-Ordean- 


Wells Co. v. Anderson et al., 66 Mont. 64, 
69, 212 Pac, 853. 


CHAPTER 9. 
OBJECT. 


7501. When contract wholly void. 


In an action to quiet title to an interest 
in a ditch and water right, based upon 
conversations had by plaintiff with de- 
fendant, for work done on the ditch by 
him, evidence of plaintiff as to the alleged 
contract held so indefinite and uncertain, 
under this section, as not to constitute an 
enforceable agreement, it not appearing 
therefrom what amount of work plaintiff 
was to perform, or in which one of sev- 
eral ditches he was to have an interest, 
ete. Thrasher v. Schreiber, 77 Mont. 221, 
250 Pac. 600. ) 

A covenant in a lease of a building 
which required the lessee to complete the 


upstairs portion thereof without any spe- 
cifications as to how it was to be com- 
pleted, whether for office, living-room or 
storage purposes, or as to the kinds of 
materials to be used, ete., held so vague 
and uncertain as to be incapable of en-— 
forcement and therefore void under this 
section. Alderson v. Republican-Courier 
Co., 69 Mont. 271, 221 Pac. 544. 

Cited in McDonald et al, v. MeNich 
et al., 63 Mont. 308, 313, 206 Pac. 1096. 


For text treatment of this subject see 
vol. 6 Cal. Jur. 149. 


CHAPTER 10. 
CONSIDERATION. 


7503. Good consideration, what constitutes. 


Forbearance to sue is a sufficient con- 
sideration to support a contract, provided 
there be an agreement, express or implied, 
to that effect, mere nonaction being of 
no avail. Doorly v. Goodman, 71 Mont. 
529, 230 Pac. 779. 

The loss sustained by a debtor in agree- 
ing to make an assignment for the benefit 
of his creditors was a sufficient considera- 
vion for his release from liabilities owing 
by him to them, under this section in 
that he suffered a prejudice which he was 
not lawfully bound to suffer. Stone- 
Ordean-Wells Co. v. Anderson et al., 66 
Mont. 64, 212 Pae. 853. 

A consideration, present or future, but 
not past, is essential to the enforcement 
of a simple contract. Wilson v. Blair, 65 
Mont. 155, 27 A. L. BR. 1235, 211 Pace. 
289. 

Cited in Peterson v. Nelson, 77 Mont. 
539, 550, 252 Pac. 368; Hale et al. v. 


Belgrade Co., Ltd., 75 Mont. 99, 114, 242 
Pac. 425; Rowley v. Mullen, 74 Mont, 283, 
289, 240 Pac. 374; Lindsay Bros. v. Mont- 
gomery et al. 68 Mont. 294, 299, 216 
Pac. 795; Wilson v. Blair, 65 Mont. 155, 
167, 27 A. L. R. 1235, 211 Pac. 289; Me- 
Connell v. Blackley, 66 Mont. 510, 515, 
214 Pac. 64; as section 5001, Revised 
Codes, in State Bank of Darby v. Pew 
et al., 59 Mont. 144, 153, 195 Pac, 852; 
White v. Hulls et al., 59 Mont. 98, 103, 
195 Pac. 850. 


Consideration for contract with pro- 
ducers for co-operative marketing of farm 
products, notes, 25 A. L. R. 1118; 33 
A. L, R. 251; 47 A. L. R. 942, 


Consideration for contract or option on 
purchase of corporate stock by employee 
for resale to original seller on termination 
of employment, note, 48 A. L, R. 625. 
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Adequacy of consideration as necessary 
to validity of transfer of expectancy, 
notes, 17 A. L. R. 603; 44 A. L. R. 1466. 

Consideration for incoming  partner’s 
promise to pay partnership’s existing 
debts, note, 45 A. L. R. 1258. 

Consideration for mortgagee’s promise 
to insure mortgagor’s interest, note, 41 
A. L. BR. 1284, 

Consideration for agreement by volun- 
tary bailee to procure insurance, note, 26 
A. L. R. 1208. 

Consideration for restrictive covenant 


7505. Consideration lawful. 


Cited in Portland Cattle Loan Co. v. 
Featherly, 74 Mont. 531, 547, 241 Pace. 
322; Baltimore Process Co. v. Red Lodge 


7508. Executory consideration. 
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in contract of employment, note, 9 A. L. 
R. 1479. 

Moral obligation as a consideration for 
executory promise, note, 17 A. L. R. 1299. 

Moral obligation of father as considera- 
tion to provide for illegitimate child, note, 
39 A. L. R. 438. 

Moral obligation as consideration for 
modification of lease, notes, 43 A. L. R. 
1465; 46 A. L, R. 1518. 

For text treatment of this subject see 
vol. 6 Cal. Jur. 165, 


Brewing Co., 66 Mont. 407, 409, 213 Pac. 
798. 


Cited in Fitzgerald v. Eisenhauer, 62 Mont. 582, 592, 206 Pac. 685. 


7512. Written instrument presumptive evidence of consideration. 


While plaintiff in an action on the 
guaranty of a promissory note need not 
plead the consideration upon which it was 
based, where he does so and _ introduces 
proof in support of the allegation, the 
fact must be determined, not upon the 
presumption of consideration declared by 
this section, but upon the proofs offered. 
Doorly v. Goodman, 71 Mont. 529, 230 
Pac. #79. 

A written instrument is presumptive 
evidence of a good and sufficient con- 
sideration and the burden of showing a 
want of consideration sufficient to sup- 


port it lies with the party seeking to in- 
validate it on that ground. Saint et al. 
v. Beal, 66 Mont. 292, 213 Pac. 248. 

Cited in Allen v. Montana Refining Co., 
71 Mont. 105, 120, 227 Pac. 582; Guerin 
v. Sunburst Oil & Gas Co., 68 Mont. 365, 
368, 218 Pac. 949; Hinerman v. Baldwin 
et al., 67 Mont. 417, 430, 215 Pac. 1103; 
Schauer v. Morgan et al., 67 Mont. 455, 
463, 216 Pac. 347; McConnell v. Blackley, 
66 Mont. 510, 514, 214 Pac. 64. 


For text treatment of this subject see 
vol. 6 Cal. Jur. 200. 


7513. Burden of proof to invalidate sufficient consideration. 


Cited in Hale et al. v. Belgrade Co., 
Ltd., 75 Mont. 99, 112, 242 Pace. 425; 
Doorly v. Goodman, 71 Mont. 529, 536, 230 
Pac. 779; Allen v. Montana Refining Co., 
71 Mont. 105, 120, 227 Pac. 582; Schauer 
v. Morgan et al., 67 Mont, 455, 464, 216 


Pac. 347; Hinerman v. Baldwin et al., 67 
Mont. 417, 430, 215 Pac. 1103; McConnell 
v. Blackley, 66 Mont. 510, 516, 214 Pae. 
64; Dilts v. Brooks et al., 66 Mont. 346, 
349, 213 Pace. 600; Saint et al. v. Beal, 
66 Mont. 292, 297, 213 Pac. 248, 


CHAPTER 11. 
MANNER OF CREATING CONTRACTS—ORAL AND WRITTEN CONTRACTS. 


7519. What contracts must be in writing. 


Under the rule that where a contract 
is capable of performance within one year 
it is not invalid under the statute of 
frauds, because not in writing, an oral 
agreement made between plaintiff and de- 
fendant in the late fall to run a band 
of lambs as partners until they became 


yearlings (in the spring following) and 


; 


oo 


if they should then take a “notion” they 
would continue the arrangement, was 
wholly optional with the parties and 
might have been fully executed within 


Mont. Code Supp.— 55 


one year and hence was not invalid under 
the provisions of that section. Miles v. 
Miles, 76 Mont. 375, 247 Pac. 328. 

A contract to sell real estate belonging 
to another for a compensation must, under 
this section, be in writing, otherwise it 
is void; and where such a contract is in 
parol, testimony in. support of a cause 
of action based upon it is inadmissible. 
Dick v. King, 73 Mont. 456, 236 Pac. 
1093. 

Part performance of a parol lease of 
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real property for a term beyond that 
allowed by the statute of frauds takes it 
out of the operation of the statute, and 
taking possession, making alterations in 
the building and paying the rent agreed 
upon for a considerable period of time 
constitute part performance. Kettlekamp 
et al. v. Watkins et al., 70 Mont. 391, 225 
Pac. 1003. 

An oral agreement which by its terms 
is not to be performed within one year 
from its making is invalid for any pur- 
pose and part performance does not take 
it out of the statute. Dreidlein v. Man- 
ger, 69 Mont. 155, 220 Pace. 1107. 

For discussion of facts constituting per- 
formance of a contract sufficient to take 
it out of the statute of frauds, see Stil- 
linger v. Kelly, 66 Mont. 441, 214 Pac. 66; 
Mosher et al. v. Sanford-Evans Co., 68 
Mont. 64, 216 Pac, 811. 

Under this section, subdivision 6, an 
agreement authorizing or employing an 
agent or broker to sell real estate on 
commission must be in writing, as must 
also a subsequent modification of its 
terms, so long as the contract or modifica- 
tion is executory in character, the rule, 
however, not applying where the contract 
has been executed. Cobb v. Warren, 64 
Mont. 10, 208 Pac. 928. 

Since the person to whom an option to 
buy land is granted acquires no interest 
in the property itself until he exercises 
the privilege granted, a contract between 
the plaintiff and defendant under which 
the former was to secure the assignment 
of an option from the holder thereof to 
defendant did not amount to an employ- 
ment of plaintiff as a broker or agent to 
buy land or an interest in land which 
under subdivision 6, of this section, is 
required to be in writing, but was one to 
perform a service which could lawfully be 
made by parol. Kramer v. Schmidt, 62 
Mont. 568, 206 Pac. 620. 

Under subdivisions 5 and 6 of this sec- 
tion and section 7939, any contract con- 
ferring upon an agent or broker authority 
to make a sale of real estate, must be in 
writing. Hartt v. Jahn et al., 59 Mont. 
173, 196 Pac. 153. 

Cited in McIntyre et al. v. Dawes, 71 
Mont, 367, 375, 229 Pac. 846; Dreidlein 
v. Manger, 69 Mont. 155, 160, 220 Pac. 
1107; Stillinger v. Kelly, 66 Mont. 441, 
443, 214 Pac. 66; Awbery v. Schmidt, 65 
Mont. 265, 274, 211 Pac. 346; as section 
5017, Revised Codes, in Hartt v. Jahn 
et al., 59 Mont. 173, 181, 196 Pac. 153. 


Agreements in relation to exchange or 
remittance as within statute of frauds, 
note, 19 A. L. R. 1140. 

When is promise made in consideration 
of marriage within statute of frauds, 
notes, 10 A. L. R. 321; 21 A. L. R. 311. 

Right of vendee who enters under parol 


Crviz CopE. 


contract to recover for improvements, 
where vendor refuses to convey, note, 17 
A. L. R. 949. 

Rights and remedies of one who ad- 
vances money to purchase real estate 
under an oral agreement by the vendee 
to give a mortgage thereon as security, 
note, 18 A. L. R. 1098. 

Necessity of writing to prove agent’s 
authority to enter into a contract to 
answer for debt of another, note, 27 A. L. 
R. 621. 

Corporation’s promise to pay the debts 
of another corporation whose assets it 
acquires, note, 15 A. L. RB. 1183. 

Corporation’s promise to pay debts of 
predecessor, note, 39 A. L. R. 148. 

Incoming partner’s oral assumption of 
partnership debts, note, 45 A. L. R. 1273. 

Statute of frauds as affecting agree- 
ment with subpurchaser of realty, note, 
38 A. L. R. 1359. 

Necessity of writing to prove agent’s 
authority to make contract not to be 
performed within one year, note, 27 
A. L. R. 623. 

Oral contract for year’s services as 
within statute of frauds, note, 27 A. L. 
R. 663. 

Validity of promise to provide for 


illegitimate child as affected by statute 


of frauds, note, 39 A. L. R. 447. 

Statute of frauds as affecting contract 
for permanent employment, note, 35 A. L. 
R. 1440. 

Corporate stock subscriptions and con- 
tracts for unissued stock as within provi- 
sions of statute of frauds dealing with 
sales of goods, etc., note, 14 A. L. R. 394. 

Agreement that attorney shall receive 
part of land involved as within ‘statute 
of frauds, note, 21 A. L. R. 352. 

Estoppel of one not party to trans- 
action involving real property by failure: 
to disclose his interest in the property, 
as affected by statute of frauds, note,. 
50 A. L. R. 685. 

Applicability of statute of frauds to 
joint adventure or partnership to deal in 
real estate, note, 18 A. L. R. 484. 

Parol exception of fixtures from con- 
veyance or lease, note, 14 A. L. R. 1287. 

Conveyance pursuant to antenuptial 
parol contract as fraud on ereditors, note,. 
41 A. L. R. 1169. 

Lien of vendee for purchase money 
paid under invalid parol contract, note,. 
45 A. L. R. 361. 

Agreement to release, discharge or 
assign real estate mortgage as within 
statute of frauds, note, 82 A. L. R. 874. 


Applicability of statute of frauds to. 


agreement to rescind contract for sale 
of land, note, 39 A. L. R, 294. 

Check or note as memorandum satisfy- 
ing statute of frauds, note, 20 A. L. RB. 
363. 
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Pleadings, depositions, testimony or 
statements in court as constituting a suffi- 
cient writing within statute of frauds, 
note, 22 A. L. Rv 735. 

Necessity of written statement of price 
or consideration for sale of goods or 
choses in action, note, 30 A, L. R. 1163. 

Agent of undisclosed principal signing 
contract as satisfying statute of frauds, 
note, 23 A. L. R. 932. 

Name of principal or of authorized 
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agent in body of instrument as satisfying 
statute of frauds where transaction was 
not conducted by him, note, 28 A. L. R. 
1114, 

One party, or his agent, as agent of 
other party for purpose of signing ¢on- 
tract or memorandum required by statute 
of frauds, note, 47 A. L. R. 201. 

For text treatment of this subject see 
vol. 6 Cal. Jur. 224; vol. 12 Cal. Jur. 848. 


7520. Effect of written contracts. 


Where a party seeks to recover on a 


written contract of sale resort must be | 


had to it alone, under this section, in 
determining the obligations assumed by 
defendant in attaching his name to it. 
Lewis v. Aronow, 77 Mont. 348, 251 Pac. 
146. 

All oral negotiations relative to the 
covenant of seisin on a sale of land 
were superseded by the deed and a con- 
temporaneous writing executed with rela- 
tion thereto. Morehouse v. Northern 
Land Co., 68 Mont. 96, 216 Pac. 792. 

Under this section and section 10517, 
when a‘ contract has been reduced to 
writing its contents cannot be added to, 
contradicted, altered or varied by parol 
or extrinsic evidence, and the writing 
supersedes all oral negotiations concern- 
ing its matter which preceded, accom- 


panied or led up to its execution. Web- 
ber v. Killorn et al., 66 Mont. 130, 212 
Pac. 852. 

Cited in Bridges & Co., Inc., v. Bank 
of Fergus County, 77 Mont. 524, 533, 251 
Pac. 1057; Swan v, Le Clair et al., 77 
Mont, 422, 427, 251 Pac. 155; Wheeler v. 
James, 70 Mont. 37, 43, 223 Pac. 900; 
Morehouse v. Northern Land Co., 68 
Mont. 96, 103, 216 Pac. 792; Leigland v. 
Rundle L. & A. Co., 64 Mont. 154, 164, 
208 Pace. 1075; as section 5018, Revised 
Codes, in Cook et al. v. Northern Pacific 
Ry. Co., 61 Mont. 573, 586, 203 Pac. 512; 
Jepsen v. Gallatin Valley Ry. Co., 59 
Mont. 125, 140, 195 Pac. 550. 


For text treatment of this subject see 
vol. 6 Cal. Jur. 262. 


7521. Contract in writing—Takes effect when. 


Cited in Wheeler v. James, 70 Mont. 
37, 43, 223 Pac. 900; as section 5019, 
Revised Codes, in Jepsen v. Gallatin 


Valley Ry. Co., 59 Mont. 125, 140, 195 
Pac, 550. 


7522. Provisions of chapter on transfers of property. 
Cited in Wheeler v. James, 70 Mont. 37, 43, 223 Pac. 900. 


CHAPTER 12. 
INTERPRETATION. 


7527. Contracts—How to be interpreted. 


The terms of an oil and gas lease must 
be construed most strongly against the 
lessee and in favor of the lessor. Sol- 
berg v. Sunburst Oil & Gas Co., 73 
Mont. 94, 235 Pae. 761. 

Cited in Union Central Life Ins. Co. v. 
Jensen, 74 Mont. 70, 76, 237 Pac. 518; 
United States Nat. Bank vy. Chappell, 71 
Mont. 553, 566, 230 Pac. 1084; Hinerman 


v. Baldwin et al., 67 Mont. 417, 433, 215 
Pac. 1103; as section 5025, Revised Codes, 
in Comeford v. U. S. F. & G. Co., 59 
Mont. 243, 259, 196 Pac. 984; White v. 
Hulls et al., 59 Mont. 98, 103, 195 Pace. 
850. 


For text treatment of this subject see 
vol. 6 Cal. Jur. 253. 


7528. Intention of parties—How ascertained. 
Cited in Wandell v. Johnson, 71 Mont. 73, 76, 227 Pac. 58. 
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7529. Intention to be ascertained from language. 


Sections 7529, 7530, 7532 and 7534 
were cited in Union Central Life Ins. Co. 
v. Jensen, 74 Mont. 70, 76, 237 Pac. 518. 

Cited in Wandell v. Johnson, 71 Mont. 
73, 76, 227 Pac. 58; Hinerman v. Baldwin 
et al., 67 Mont, 417, 433, 215 Pac. 1103; 
Emerson-Brantingham I. Co. v. Raugstad, 
65 Mont. 297, 304, 211 Pac. 305; as sec- 
tion 5027, Revised Codes, in Comeford 


v. U. S. F. & G. Co., 59 Mont, 248, 259, 
196 Pac. 984; State Bank of Darby v. 
Pew et al., 59 Mont. 144, 155, 195 Pac. 
852; White v. Hulls et al., 59 Mont. 98, 
103, 195 Pace. 850; Wing et al. v. Brasher 
59 Mont. 10, 19, -94 Pac. 1106. 


For text treatment of this subject see 
vol. 6 Cal. Jur. 273. 


7530. Interpretation of written contracts. 


Whether a contract is bilateral or uni- 
lateral depends upon the intention of the 
parties, and, when in writing, the inten- 
tion is to be ascertained from the writ- 
ing alone if possible, otherwise the usual 
rules of construction must be applied to 
ascertain it. Wandell v. Johnson, 71 
Mont. 73, 227 Pac. 58. 

Where the terms of a contract of ship- 
ment of livestock were clear and explicit 
as to where stops should be made for 
feeding and resting, parol testimony to 
the effect that it was customary for 
shippers to have them stop for those 
purposes at another point was inadmis- 
sible. Cook et al. v. Northern Pacific Ry. 
Co., 61 Mont, 573, 203 Pac. 512. 


7532. Effect to be given to every part of 


Cited in Kasun v. Todevich, 71 Mont. 
315, 319, 229 Pac. 714; HEmerson-Brant- 
ingham I. Co. v. Raugstad, 65 Mont. 297, 
304, 211 Pac. 305; Hsselstyn v. Meyer & 
Chapman State Bank, 63 Mont. 461, 473, 


Cited in Peterson v. Nelson, 77 Mont. 
539, 550, 252 Pac. 368; Humble v. St. 
John et al., 72 Mont. 519, 522, 234 Pace. 
475; Wandell v. Johnson, 71 Mont. 73, 
76, 227 Pac. 58; Wheeler v. James, 70 
Mont. 37, 43, 223 Pac. 900; Emerson- 
Brantingham I, Co. v. Raugstad, 65 Mont. 
297, 304, 211 Pac. 305; as section 5028, 
Revised Codes, in Cook et al. v. Northern 
Pacific Ry. Co., 61 Mont. 573, 586, 203 
Pac. 512; Comeford v. U. 8S. F. & G. Co., 
59. Mont, 243, 259, 196 Pac. 984; State 
Bank of Darby v. Pew et al., 59 Mont. 
144, 155, 195 Pac. 852. 


For text treatment of this subject see 
vol. 6 Cal. Jur. 274. 


contract. 


208 Pac. 910; as section 5030, Revised 
Codes, in State Bank of Darby v. Pew 
et al., 59 Mont. 144, 155, 195 Pac. 852; 
Wing et al. v. Brasher, 59 Mont. 10, 20, 
194 Pace. 1106. 


7533. Several contracts—When taken together. 


Under this section, providing that sev- 
eral contracts relating to the same matter, 
between the same parties and made as 
parts of substantially one transaction, 
must be taken together, stipulations em- 
bodied in a mortgage become a part of 
the note securing which it is given even 
though the note contains no mention of 
the mortgage. Vande Veegaete v. Vande 
Veegaete, 75 Mont. 52, 234 Pac. 1082. 

An application to an insurance com- 
pany for a loan “payable at the home 
office’ of the company, requesting inter- 
est coupons to be sent to a certain bank 
“and at my risk until payments made are 
actually received by the company at its 
home office,” signed by the applicant, was 
not a contract within the meaning of this 
section, providing that several contracts 
relating to the same matter are to be 
taken together, and therefore refusal to 
admit it to be considered in connection 


with the note and mortgage executed pur- 
suant to the application was _ proper. 
Denhert et al. v. Union Central Life Ins. 
Co., 74 Mont. 104, 239 Pac. 773. 

Several contracts relating to the same 
matter and made as parts of substantially 
the same transaction must be taken to- 
gether for all purposes. United States 
Nat. Bank v. Chappell, 71 Mont. 553, 230 
Pac. 1084. 

Cited in Cooper v. Goble et al, 77 
Mont. 580, 589, 252 Pac. 362; Peterson 
v. Nelson, 77 Mont. 539, 549, 252 Pac. 
368; Leigland v. Rundle L. & A. Co., 
64 Mont. 154, 168, 208 Pac. 1075; as sec- 
tion 5031, Revised Codes, in State Bank 
of Darby v. Pew et al., 59 Mont. 144, 
151, 195 Pac. 852. 


For text treatment of this subject see 
vol, 6 Cal. Jur. 299, 
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7534. Interpretation in favor of contract. 


A telegram, “Wire lowest price you 
will sell the 7000 S. & W. yearling ewes” 
and an answering telegram, “Lowest price 
on S. & W. yearling ewes eleven fifty 
this subject to immediate acceptance,” held 
together with custom and usage and in 
view of sections 7534, 7537 and 7538, 
Revised Codes of 1921, to evidence a com- 
plete contract for the sale of the sheep, 
where defendant’s offer was accepted 
within twenty-four hours, as against the 
objection that there was no meeting of 
the minds of the parties upon the price 
that price could only be determined on 
delivery and that the offer was not ac- 
cepted immediately. Story v. Stanfield, 
275 Fed. 401. 

Cited in Capital F. Corp. v. Metropoli- 


tan L. I, Co., 75 Mont, 460, 465, 243 
Pac. 1061; Union Central Life Ins. Co. 
v. Jensen, 74 Mont. 70, 76, 237 Pac. 518: 
Kasun vy. Todevich, 71 Mont. 315, 319, 
229 Pac. 714; Wandell v. Johnson, 71 
Mont. 73, 77, 227 Pac, 58; Linse vy. Zas- 
trow, 63 Mont. 241, 207 Pace. 119; 
Schauer v. Morgan et al., 67 Mont. 455, 
467, 216 Pac. 347; Hinerman v. Baldwin 
et al., 67 Mont. 417, 433, 215 Pac. 1103; 
McDonald et al. v. MeNich et al. 63 
Mont, 308, 313, 206 Pac. 1096; as section 
5032, Revised Codes, in State Bank of 
Darby v. Pew et al., 59 Mont. 144, 155, 
195 Pace. 852. 


For text treatment of this subject see 
vol. 6 Cal. Jur. 269. 


7535. Words to be understood in usual sense. 


Cited in Solberg v. Sunburst Oil & Gas 
Co., 73 Mont. 94, 102, 235 Pac. 761; Ket- 


7537. Law of place. 


A lease was not void for failing to 
designate the time and place for a divi- 
sion of the crops provided for, since 
under this section, any uncertainty in 
that respect was determinable by the 
custom or usage observed in the vicinity 
in the light of the surrounding facts and 
circumstances bearing upon the transaction 
(section 7538). McDonald et al. v. McNich 
et al., 63 Mont. 308, 206 Pac. 1096. 

Cited in Capital F. Corp. v. Metropolitan 
L. I. Co., 75 Mont. 460, 464, 243 Pac. 1061. 


tlekamp et al. v. Watkins 


et al. 70 
Mont, 391, 397, 225 Pac. 1003. 


Applied with sections 7534 and 7538 in 
Story v. Stanfield, 275 Fed. 401. 


Custom or previous dealing as impos- 
ing an obligation upon party to contract 
to accept something else in lieu of cash, 
note, 8 A, L. R. 268. 


For text treatment of this subject see 
vol. 5 Cal. Jur. 456; vol. 6 Cal. Jur. 312. 


7538. Contracts explained by circumstances. 


Cited in Anderson v. Border et al., 75 
Mont. 516, 529, 244 Pac. 494; United States 
Nat. Bank v. Chappell, 71 Mont. 553, 566, 
230 Pac. 1084; Berne v. Stevens, 67 Mont. 
254, 259, 215 Pac. 803; Emerson-Branting- 
ham I. Co. v. Raugstad, 65 Mont. 297, 
304, 211 Pace. 305; McDonald et al. v. 


MeNich et al., 63 Mont. 308, 206 Pace. 
1096; as section 5036, Revised Codes, in 
State Bank of Darby v. Pew et al., 59 
Mont. 144, 155, 195 Pac, 852. 

Applied with sections 7534 and 7537 in 
Story v. Stanfield, 275 Fed. 401. 


7539. Contract restricted to its evident object. 


Cited in Solberg v. Sunburst Oil & 
Gas Co., 73 Mont. 94, 102, 235 Pace. 
761; Emerson-Brantingham I. Co. v. 
Raugstad, 65 Mont. 297, 304, 211 Pace. 
305; as section 5037, Revised Codes, 


in Comeford v. U. 8S. F. & G. Co., 59 
Mont. 243, 259, 196 Pac. 984; State Bank of 
Darby v. Pew et al, 59 Mont. 144, 156, 
195 Pace. 852. 


7540. Interpretation in sense in which promisor believed promisee to 


rely. 


Cited in Schauer v. Morgan et al., 67 Mont. 455, 467, 216 Pac. 347. 


7541. Particular clauses subordinate to general intent. 
Cited in Hinerman v. Baldwin et al., 67 Mont. 417, 433, 215 Pac. 1103. 
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7542. Contract—Partly written and partly printed. 


Under this section the written portion 
of a contract controls that which is 
printed. Daley et al. v. Torrey, 69 Mont. 
599, 223 Pac, 498. 


For text treatment of this subject see 
vol. 6 Cal. Jur. 283. 


7543, Repugnancies—How reconciled. 
Cited in Cook-Reynolds Co. v. Wilson, 67 Mont. 147, 154, 214 Pac. 1104. 


7544, Inconsistent words rejected. 


Under this section, where a word ap- 
pears in a contract which is meaningless 
in the connection in which it is employed, 
it must be disregarded in the interpreta- 


tion of the writing. Kasun v. Todevich, 
71 Mont. 315, 229 Pac. 714. 


For text treatment of this subject see 
vol. 6 Cal. Jur. 285. 


7545. Words to be taken most strongly against whom. 


An oil and gas lease should be con- 
strued strictly against the lessee and in 
favor of the lessor. Daley et al. v. 
Torrey, 69 Mont. 599, 223 Pac, 498; 
Thomas v. Standard Development Co., 70 
Mont. 156, 224 Pac. 870. 

Cited in State ex rel. Nauman v. Pon- 
dera Valley State Bank, 77 Mont. 1, 6, 


248 Pac. 207; Kasun v. Todevich, 71 
Mont. 315, 318, 229 Pace. 714; McDonald — 
et al. v. MeNich et al., 63 Mont. 308, 315, 
206 Pac. 1096; Weir v. Ryan, 68 Mont. 
336, 339, 218 Pae. 947. 


For text treatment of this subject see 
vol. 6 Cal. Jur. 307. 


7547. Necessary incidents implied. 


Where a deed to a tract of farm land 
expressly conveyed a water right sufii- 
cient in amount to irrigate the acreage 
sold, all other rights theretofore used in 
connection with the land were impliedly 
excluded and did not pass under the gen- 
eral appurtenance clause in the deed. 
Lensing v. Day & Hansen Security Co., 
67 Mont. 382, 215 Pac. 999. 

A lease of agricultural lands which did 
not impose upon either party the work 
of preparing them for crops or provide 


who should furnish seed, bear the expense 
of harvesting, extra help, ete., was not 
void for uncertainty, it being implied 
under this section, from the fact that 
the lessees were to have possession for 
the purpose of producing crops, that they 
were to do these things. McDonald et al. 
v. MeNish et al., 63 Mont. 308, 206 Pace. 
1096. 


For text treatment of this subject see 
vol. 6 Cal. Jur. 311. 


7548. Time of performance of contract. 


Where one buys personal property at a 
stipulated price and no time of payment 
is agreed upon, the law fixes the time of 
delivery as the time of payment, and the 
rule declared by this section, that if no 
time is specified for the performance of an 
act, a reasonable time for performance is 
allowed, has no application. Burden v. 
Elling State Bank, 76 Mont. 24, 46 A. L. 
R. 906, 245 Pace. 958. 

Failure of a contract for the develop- 
ment of mining claims to provide a spe- 
cified time within which defendants should 
begin operations and prosecute the work 
of development to completion is alone 
insufficient to void the contract, since 
under this section they were allowed a 
reasonable time within which to do the 
acts required. Lee v. Lee Gold Mining 
Co. et al., 71 Mont. 592, 230 Pac. 1091. 


Cited in Burden y. Elling State Bank, 
76 Mont, 24, 36, 46 A. L. R. 906, 245 Pace. 
958. 


Time for performance of contract for 
co-operative marketing of farm products, 
notes, 33 A. L. R. 254; 47 A. L. R. 946. 

Rights of parties to a timber contract 
upon failure of purchaser to remove the 
timber within the time fixed or within a 
reasonable time, note, 15 A. L. R. 41. 

Time for performance of contract for 
sale or exchange of land where time fixed 
by contract has been waived, note, 4 
A. L. RB. 815. 

Duration of real estate broker’s con- 
tract which . specifies no time, note, 24 
A. Lier Reelos t: 

For text treatment of this subject see 
vol. 6 Cal. Jur. 346; vol. 20 Cal. Jur. 899. 
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7549. Time—When of essence. 


Cited in Burden v. Elling State Bank, 
76 Mont. 24, 36, 46 A. L. R. 906, 245 
Pac. 958; Krause v. Insurance Co. of 


EXTINCTION OF CONTRACTS, 
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North America, 73 Mont. 169, 176, 235 
Pace. 406; Thomas v. Standard Develop- 
ment Co., 70 Mont. 156, 173, 224 Pac. 870. 


CHAPTER 138. 
UNLAWFUL CONTRACTS, 


7553. What is unlawful. 


Cited in Portland Cattle Loan Co. v. 
Featherly, 74 Mont. 531, 547, 241 Pace. 
322; Biering et al. v. Ringling, 74 Mont. 
176, 196, 240 Pace. 829; Baltimore Pro- 


7554. Certain contracts unlawful. 


cess Co. v. Red Lodge Brewing Co., 66 
Mont. 407, 409, 213 Pac. 798; Fitzgerald 
v. Hisenhauer, 62 Mont. 582, 592, 206 
Pac. 685, 


Cited in Fergus County v. Federal Reserve Bank, 75 Mont. 582, 592, 244 Pae. 883. 


7556. Employers protected from negligence. 


A grazing lease, providing for the graz- 
ing of an average of 9,000 head of cattle 
and that any excess over 11,500 head 
should be paid for at the rate of $4.50 
per head in addition to the rental speci- 
fied, was held not invalid as providing a 
yenalty or liquidated damages in viola- 
tion of sections 7556, 7557, such provision 
being merely a stipulated sum to be paid 
for a specific privilege, namely to graze 
cattle in excess of 9,000 and up to the 
limit of 11,500 and such grazing did not 
constitute a breach of the contract. 
Kirby v. United States, 273 Fed. 391. 


7557. Tixception. 


Validity and effect of anticipatory 
provision in contract in relation to rate 
of interest in the event of default, note, 
12 A. L. R. 367. 

Absence of actual damages as affecting 
right to amount stipulated in contract for 
breach, note, 34 A. L. R. 1336. 

Provision in contract for liquidated 
damages or penalty as affecting enforce- 
ment of restrictive covenants in con- 
tracts of employment, notes, 9 A. L. R. 
1481; 20 A. L. R. 870. 

For text treatment of this subject see 
vol. 6 Cal. Jur. 95; vol, 8 Cal. Jur. 851. 


Applied with section 7556 in Kirby v. United States, 273 Fed. 391. 


7562. Contract in restraint of marriage void. 


A contract in restraint of marriage of 
any person other than a minor is void 
under this section. Security State Bank 
v. McIntyre, 71 Mont. 186, 228 Pac. 618. 


For. text treatment of this subject see 
vol. 16 Cal. Jur. 910. 


CHAPTER 14. 
EXTINCTION OF CONTRACTS—RESCISSION—ALTERATION—CANCELLATION. 


7563. Contracts—How extinguished. 
Cited in Edwards et al. v. Muri, 73 Mont. 339, 346, 237 Pac. 209, 


7564. Rescission extinguishes contract. 
Cited in Hollingsworth v. Ruckman, 72 Mont. 147, 156, 232 Pac. 180. 


7565. When party may rescind. 


A buyer cannot rescind a sale of per- 
sonal property on the ground of failure 
of consideration until he has been dis- 


turbed in his possession or otherwise suf- 
fered damages. Courtney v. Gordon, 74 
Mont. 408, 241 Pac. 233. 
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The purchaser under an executory land 
contract is not entitled to rescind on the 
ground of failure of title in the vendor 
so long as the latter is not in default. 
Wilson v. Corcoran et al., 73 Mont. 529, 
237 Pac. 521. 

Facts examined and held not to con- 
stitute grounds for rescission of a con- 
tract for misrepresentation in Edwards 
et al. v. Muri, 73 Mont. 339, 237 Pae. 
209. 

Where holders of contracts executed by 
an irrigation company had _ surrendered 
them for stock in a mutual irrigation 
company, its successor, with knowledge 
that each share of stock did not represent 
a fixed or certain number of inches of 
water, that in dry seasons the available 
water was prorated, etc., they were not 
entitled years afterward to rescind the 
contract of exchange on the ground of 
fraudulent representations; their failure 
to take prompt action to rescind and 
to restore the status quo barring their 
right to maintain the action. Dyk et 
al. v. Buell Land Co. et al., 70 Mont, 557, 
aod Paced Le. 

The parties to an executory contract 
of sale of real property may terminate 
it by mutual consent independently of 
any provisions in the contract permitting 
them to do so. Ogg v. Herman et al., 
71 Mont. 10, 227 Pac. 476. 


Neither the remedy afforded by this 
section giving a party to a contract the 
right to rescind on the ground of fraud, 
among others, nor that granted by section 
8726, under which he may have the con- 
tract reformed on the same ground, is 
exclusive, each being independent of the 
other; hence the defrauded party may 


elect to pursue either remedy. Campana — 


v. Dobry, 69 Mont. 240, 221 Pac. 540. 


Subdivision 4 of this section, authoriz- 
ing rescission if consideration for the 


7567. Rescission—How effected. 


The requirement of this section that be- 
fore a party can rescind a contract he 
must restore, or offer to restore, to the 
other party everything of value received 
under it, were sufficiently met by an alle- 
gation in a taxpayer’s complaint. that 
articles purchased under a fraudulent 
contract by defendant school trustees 
were in the school building and could be 


restored to the seller by the court’s de- - 


eree, the rule being that where restora- 


tion has been rendered impossible through | 


no fault of plaintiff he may have relief, 
particularly if the court by its decree is 
able to bring about restoration. School 
Dist. No. 2 v. Richards et al., 62 Mont. 
141, 205 Pac. 206. 

By continuing in possession of ranch 
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contract fails in a material respect from 
any cause, applies only to executory, not 
executed, contracts, i. e., where there has 
been a change in the situation causing 
the consideration to fail between the time 
of its making and its execution. Simeon 
v. Klenze, 66 Mont. 341, 213 Pac. 440. 

The buyer of a promissory note secured 
by mortgages on real and personal prop- 
erty, subject to prior liens which were 
foreclosed by their holders, rendering the 
security valueless, but through no fault 
of the seller of the note, had no cause 
of action for rescission (no fraud or de- 
ceit having been practiced upon him) 
under any of the provisions of this sec- 
tion. Simeon v. Klenze, 66 Mont. 341, 
213 Pac. 440. 

If false representations were held out 
to plaintiff as an inducement for the exe- 
eution of notes in payment of a subserip- 
tion for corporate stock, upon which it 
acted, the obligation became a nullity and 
the subscriber may rescind. Equity Co- 
operative Assn. v. Milling Co., 63 Mont. 
26, 206 Pae. 349. 

Cited in Fleming v. Consolidated M. S. 
Co., 74 Mont. 245, 261, 240 Pac. 376; 
Wilson v. Corcoran et al., 73 Mont. 529, 
532, 237 Pac. 521; Edwards et al. v. Muri, 


73 Mont. 339, 347, 237 Pace. 209; Ogg v. 


Herman et al., 71 Mont. 10, 20, 227 Pace. 
476; Bump et al. v. Geddes, 70 Mont. 425, 
431, 226 Pac. 512. 


Rescission of contract by intoxicated — 


person where other party knowingly took 
advantage of him, note, 36 A. L. R. 629. 

Mistake in lease as ground for relief, 
note, 26 A. L. R. 475. 

Mistake as to one’s interest in land 
under law of descent, note, 39 A. L. R. 
194, 

For text treatment of this subject see 
vol. 4 Cal. Jur. 770; vol. 6 Cal. Jur. 389. 


property for more than five months after 


commencement of suit to rescind, the ven- © 


dee waived his right of rescission under 


this section, making it incumbent upon — 


. a party desiring to rescind to tender back 


possession and to keep the tender good ~ 


by removal from the premises. Fontaine 


v. Lyng et al., 61 Mont. 590, 202 Pac. — 


1112, 

In an action for the cancellation of 
notes given for the purchase of farm 
machinery, absence of allegation and 
proof that plaintiff had restored every- 


thing of value he had received from de- 


fendants bars him from recovery. Rowe 
v. Emerson-Brantingham Co., 61 Mont. 
73, 201 Pac. 316. ; 

Under this section one desiring to re- 


‘ 
if 
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scind a contract must act promptly upon 
discovery of the facts which entitle him 
to rescind and he is aware of his right 
to rescind, and restore or offer to restore, 
to the other party everything of value 
which he has received from him under 
the contract. Smith v. Christie et al., 
60 Mont. 604, 201 Pac. 1011. 


Cited in St. Onge et al. v. Blakely et 
al., 76 Mont. 1, 13, 245 Pac. 532; Ed- 
wards et al. v. Muri, 73 Mont. 339, 347, 


7569. Written contracts—How 


Where plaintiff in an action on a writ- 
ten contract relies upon an alteration 
thereof by a subsequent executed oral 
agréement, he must plead it; in the ab- 
sence of such a pleading testimony of the 
alteration is inadmissible. Hunt et al. 
v. S Y Cattle Co., 75 Mont. 594, 244 
Pac. 480. 

Parol testimony of an oral unexecuted 
agreement by the tenant holding under 
a written lease that he would surrender 
the lease and vacate the premises as soon 
ns the landlord could procure a new ten- 
ant was inadmissible under this section. 
(Juong et al. v. McEvoy et al. 70 Mont. 
99, 224 Pace. 266. 

Since under this section a written 
agreement may be modified by an exe- 
cuted oral one, where parties had executed 
a portion of their engagement and then 
committed the remainder to writing, parol 
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237 Pac. 209; Dyk et al. v. Buell Land 
Co. et al., 70 Mont. 557, 567, 227 Pac. 71. 


Necessity of promptness in seeking re- 
scission of contract negotiated by agent 
acting for both parties, note, 48 A. L. R. 
928. 

Promptness as condition of right to re- 
scind purchase at auction because of 
puffing, note, 46 A. L. R. 131. 

For text treatment of this subject see 
vol, 4 Cal. Jur. 763; vol. 6 Cal. Jur. 385. 


modified. 


evidence of the part which had been exe- 
cuted was admissible. Webber v. Killorn 
et al., 66 Mont. 130, 212 Pac. 852. 

Under this section a written contract 
is subject to alteration or modification by 
a subsequent agreement in writing or by 
an executed oral agreement. Hurley v. 
Great Falls Baseball Assn., 59 Mont. 21, 
195 Pae. 559. 

Cited in Humble v. St. John et al., 72 
Mont. 519, 526, 234 Pac. 475; Cobb v. 
Warren, 64 Mont. 10, 18, 208 Pac. 928, 


Effect of the statute of frauds upon 
the right to modify, by subsequent parol 
agreement, a written contract required by 
the statute to be in writing, notes, 17 
A. L. R..10; 29 A. L. RB. 1095, 

For text treatment of this subject see 
vol. 6 Cal. Jur. 373. 


CHAPTER 15. 
OBLIGATIONS IMPOSED BY LAW. 


7573. Abstinence from injury. 


Cited in Burden v. Elling State Bank, 
76 Mont, 24, 30, 46 A. L. R. 906, 245 Pace. 
958; sections 7573, 7574, 7575 were cited 


7574. Fraudulent deceit. 


Under this section acquisition of an- 
other’s property by deceit is illegal, and 
all acts done in furtherance of a pur- 
pose to so acquire it become tainted with 
the illegality, although if performed with- 
out the unlawful purpose in view, they 
might of themselves be innocent. Biering 
et al. v. Ringling, 74 Mont. 176, 240 Pac. 
829. 

While the mere making of a promise 
which the promisor fails or refuses to per- 
form does not ordinarily constitute ac- 
tionable fraud, where, by reason of the 
promise made with an intention not to 
perform it but to deceive the promisee 
and induce him to act where he would 
not have acted, and he acts, so changing 
his position that it is impossible to place 


in McIntyre et al. v. Dawes, 71 Mont. 
367, 373, 229 Pac, 846; Simonsen v. Barth 
et al., 64 Mont. 95, 100, 208 Pac. 938. 


him in statu quo, an action for fraud 
lies. McIntyre et al. v. Dawes, 71 Mont. 
367, 229 Pac, 846. 

Cited in Bump et al. v. Geddes, 70 
Mont, 425, 431, 226 Pac. 512. 


Relief as regards outstanding money 
obligation in action for damages for 
fraud in inducing contract, note, 3 A. L. 
R. 74. 

Liability for misrepresenting age of 
child to one who, having employed a 
child below employable age, has incurred 
liability for injury to him, note, 1 A. L. 
R. 302. 

For text treatment of this subject see 
vol, 12 Cal. Jur, 841. 
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7575. Deceit—Acts constituting. 


Cited in Biering et al. v. Ringling, 74 
Mont. 176, 196, 240 Pac. 829; Bump et 
al. v. Geddes, 70 Mont, 425, 431, 226 
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Pac. 512; Equity Co-operative Assn. v. 
Milling Co., 63 Mont. 26, 36, 206 Pace. 
349. 


7577. Restoration of thing wrongfully acquired. 
Sections 7577, 7578 were cited in Stiemke v. Jankovich et al., 68 Mont. 60, 62, 217 


Pac. 650. 


7579. Responsibility for wilful acts, negligence, etc. 


Cited in State ex rel. Case v. Bolles et 
al., 74 Mont. 54, 66, 238 Pac. 586; Simon- 


sen v. Barth et al. 64 Mont. 95, 100, 
208 Pac. 938. 


CHAPTER 16. 
FORM OF CONTRACT—FILING OF CONDITIONAL SALES CONTRACT. 


7581. Sale defined. 


A sale as distinguished from an agree- 
ment to sell is the actual transfer of title 
from the grantor to the grantee, an agree- 
ment to sell being a contract to be per- 
formed in the future, which, if fulfilled, 
results in a sale. Franzke v. Fergus 
County et al. 76 Mont. 150, 245 Pae. 
962. 

Cited in State v. Redmond, 73 Mont. 
376, 381, 237 Pac. 486; Apple v. Henry, 
66 Mont. 244, 248, 213 Pac. 444; Butte 
Floral Co. v. Reed, 65 Mont. 138, 152, 
211 Pace. 3265. 

This and the following section were 
cited as sections 5079, 5080, Revised 


7582. Subject of sale. 


Codes, in Ferry & Co. v. Forquer, 61 
Mont. 336, 342, 29 A. L. R, 642, 202 Pae. 
193. 


What amounts to a conditional sale, 
note, 17 A. L. R. 1421. 

Assignment of a part of the amount due 
or to fall due upon a money obligation as 
a sale or loan for purposes of usury law, 
note, 24 A. L. R. 858. 

Contract for co-operative marketing of 
farm products as agency or sale, notes, 
33 A. L. R. 253; 47 A. L. R. 946. 

For text treatment of this subject see 
vol, 22 Cal. Jur. 903. 


Cited in Franzke v. Fergus County et al., 76 Mont. 150, 153, 245 Pac. 962. 


7584, Agreement to sell. 


Cited in Franzke v. Fergus County et 
al., 76 Mont. 150, 153, 245 Pac. 962; 
as section 5082, Revised Codes, in Wing 


7585. Agreement to buy. 


Cited in Hennessy Co. v. Wagner et 
al., 69 Mont. 46, 48, 220 Pac. 101; as 
section 5083, Revised Codes, in Wing et 


et al. v. Brasher, 59 Mont. 10, 20, 194 
Pae. 1106. 


al. v. Brasher, 59 Mont. 10, 20, 194 Pac. - 


1106. 


7586. Agreement to sell and buy. 
Cited as section 5084, Revised Codes, in State v. Wallin, 60 Mont. 332, 339, 199 


Pac. 285. 


7588. Agreement to sell real property. 
Cited in Esselstyn v. Meyer & Chapman State Bank, 63 Mont. 461, 463, 208 Pae. 


910. 


7589. Usual common-law covenants required by such contracts, when. 
Cited in Green v. Baker, 66 Mont. 568, 575, 214 Pac. 88. 
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7590. Form of such covenants. 


Where a warranty deed to real prop- 
erty purports to convey the realty itself 
and not merely the grantor’s right, title 
and interest in it, the covenant of war- 
ranty that “the grantor hereby covenants 
that he will forever warrant and de- 
fend” the grantee’s “right, title and in- 
terest in and to the said premises . 


ForM or CONTRACT, 


[7590-7594 


against all and every person” etc., is one 
of general warranty and quiet enjoyment. 
Green v. Baker, 66 Mont, 568, 214 Pae. 
88. 


For text treatment of this subject see 
vol. 7 Cal. Jur. 751. 


CHAPTER 17. 
FORM OF CONTRACT—FILING OF CONDITIONAL SALES CONTRACTS. 


7591. 


In order to take an oral contract for 
the sale of personal property out of the 
statute of frauds, the note or memoran- 
dum thereof referred to in this section 
must be so drawn that the essentials of 
the contract may be ascertained without 
resort to oral evidence, the rule being 
complied with if the material elements of 
the contract are stated in general terms. 
Lewis v. Aronow, 77 Mont. 348, 251 Pace. 
146. 

In an action for breach of contract of 
sale of cattle where defendant company 
was sought to be held liable under an ar- 
rangement made over the telephone by a 
third person who had never been its 
agent and was not specifically authorized 
by it to act for it, and who after comple- 
tion of the conversation assured the 
buyer that defendant would take the 
cattle and thereupon paid a part of the 


Contract for sale of personal property. 


purchase price, defendant never making 
any payment whatever, held that the pay- 
ment was not made by the buyer and 
therefore the case was not taken out of 
the statute of frauds by such part pay- 
ment. Mahoney Brothers v. Hansen 
Packing Co., 67 Mont. 120, 215 Pae. 
506. 


Discharge of existing debt (or crediting 
indebtedness) as part payment which will 
take contract out of statute of frauds, 
note, 23 A. L. R. 473. 

When goods remaining in custody of 
seller or some third person deemed to 
have been received by buyer, within 
exception to statute of frauds, note, 4 
A. L. RB. 902. 

For text treatment of this subject see 
vol. 12 Cal. Jur. 875. 


7593. Contract for sale of real property. 


Cited in Hogan vy. Thrasher, 72 Mont. 
318, 327, 233 Pac. 607. 


Cited in Dreidlein v. Manger, 69 Mont, 
155, 163, 220 Pac. 1107. 


7594. Filing contracts for sale of personal property. All contracts, 


notes, and instruments for the transfer or sale of personal property, where 
the, title stipulated to remain in the vendor until the payment of the 
purchase price, or some part thereof, shall be in writing, and the original 
or true copy thereof, certified by the county clerk and recorder, shall 
be filed with the county clerk and recorder of the county wherein said 
personal property was situated at the time of the execution of said con- 
tract, note or other instrument for the transfer or sale of said personal 
property, if the vendee resides without said county, the original or a 
certified copy thereof shall be filed in the county where the vendee 
resides, otherwise, any such contract, note, or instrument is void as to 
bona fide puchasers, mortgagees, or attaching creditors of such property 
prior to such filing. 


Amd, Sec. 1, Ch. 145, L. 1925, 

A conditional sale contract (subject, an 
automobile) must, under this section, be 
filed in the county where the property was 
at the time of the execution of the contract, 
and not in an adjoining county to which 


it was immediately removed, the home of 
the conditional vendee where it was kept 
and used. (Mr. Justice Holloway dissent- 
ing.) Fergus Motor Co. v. Sorenson, 73 
Mont. 122, 235 Pac. 422. 


A certified copy of a conditional sale 
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contract filed with a county clerk, the 
original of which was not acknowledged 
or proved and certified, was inadmissible 
for the purpose of showing, in an action 
for conversion of the property, that one 
other than plaintiff was its owner. An- 


gell v. Lewistown State Bank et al., 72. 


Mont. 345, 232 Pace. 90. 

A contract for the sale of an article 
wherein it was stipulated that title should 
remain in the vendor until the purchase 
price was paid, construed as a conditional 
sale contract under this section, and held 
not susceptible of construction as one of 
bailment. Hodson et al. v. O’Keeffe, 71 
Mont. 322, 229 Pac. 722. 

Where personalty had been levied upon 
before a conditional sale contract covering 
it was filed in the office of the county 
clerk and recorder, it was impressed with 
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the lien which continued in full force 
and effeet until judgment, nothing in the 
meantime transpiring to destroy it, ren- 
dering the contract void as to the attach- 
ing creditor, under this section. Billings 
Hardware Co. v. Bryan, 63 Mont. 14, 206 
Pac. 418. 

Cited in Doering v. Selby et al, 75 
Mont. 416, 420, 244 Pac. 485; Hennessy 
Co. v. Wagner et al. 69 Mont. 46, 48, 
220 Pac. 101; as section 5092, Revised 
Codes, in Hoeller v. Moog et al., 60 Mont. 
74, 80, 198 Pac. 367. 


Purchaser from party to recorded con- 
ditional sale contract as affected by 
actual or apparent authority to sell prop- 
erty, note, 47 A. L. R. 92. 

For text treatment of this subject see 
vol. 22 Cal. Jur. 1095, 1122. 


7597. Default of Vendee—Seizure and sale of property—Application 


of proceeds. 


A provision in a promissory note 
(treated as a conditional sale contract) 
that upon breach by the maker the payee 
might treat the sale of the chattels (au- 
tomobiles) as absolute, retake and sell 
them, applying the net proceeds upon the 
note, and if such proceeds were insuffi- 
cient to discharge the debt, the maker to 
pay the deficiency, may properly be en- 
forced under this section and does not 
contravene public policy. First Nat. 
Bank of Missoula v. Marlowe et al. 71 
Mont. 461, 230 Pac. 374. 


Effect of provision in contract with 
reservation of title for collection of un- 
paid purchase money after retaking the 
property, note, 25 A. L. R. 1490. 

Taking possession of property condi- 
tionally sold as affecting action previously 
commenced for purchase price, note, 23 
A, L. R. 1462, 

Breaking and entering for purpose of 
retaking possession upon default of the 
purchaser, note, 36 A. L. R. 853, 

For text treatment of this subject see 
vol. 22 Cal. Jur 1102, 


CHAPTER 18. 
RIGHTS AND OBLIGATIONS OF THE SELLER—DELIVERY AND WARRANTY. 


7599. When a seller may resell. 


This section, providing that the vendor 
on breach of a conditional sale contract 
by the vendee may rescind the contract, 
or enforce his lien for the purchase price, 
applies only where the possession of the 
property is retained throughout by the 
vendor, hence has no application: where 
possession was immediately delivered to 
the vendee. First Nat. Bank of Missoula 


7600. Delivery on demand. 


Cited as section 5097, Revised Codes, 
in Gallatin County F. Alliance vy. 


7606. Warranty defined. 


v. Marlowe et al., 71 Mont. 461, 230 Pac. 
374. 


Seller’s right to recover, from pur- 
chaser, expenses of caring for personal 
property prior to its resale upon failure 
of sale contract, note, 29 A. L. R. 61. 

For text treatment of this subject see 
vol. 22 Cal. Jur. 1051, 1063. 


Flannery, 59 Mont. 534, 538, 197 Pae. 
996. 


Cited in Butte Floral Co. v. Reed, 65 Mont. 138, 152, 211 Pace. 325. 


7608. Warranty of title to personal property. 


Cited in Courtney v. Gordon, 74 Mont. 
408, 415, 241 Pac. 233; as section 5105, 


Revised Codes, in Heffron v. Thomas et 
al., 61 Mont. 10, 13, 201 Pac. 572. 
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7610. When seller knows that buyer relies on his statements, etc. 
Cited in Butte Floral Co. v. Reed, 65 Mont. 138, 152, 211 Pac. 325, 


7612. Manufacturer’s warranty against latent defects. 


This and the two following sections Codes, in Rowe v. Emerson-Brantingham 
were cited as sections 5109-5111, Revised Co., 61 Mont. 73, 76, 201 Pae. 316. 


7617. Warranty on sale of written instrument. | 
Cited in Newer v. First Nat. Bank of Harlem, 74 Mont. 549, 556, 241 Pac. 613. 


CHAPTER 19. 
RIGHTS AND OBLIGATIONS OF BUYER—PAYMENT AND INSPECTION. 


7624. Rights in case of breach of warranty. 
Cited in Rickards v. Aultman & Taylor M. Co., 64 Mont. 394, 399, 210 Pac. 82. 


CHAPTER 21. 
EXCHANGE, 


7632. Exchange defined. 
Cited in Apple v. Henry, 66 Mont. 244, 248, 213 Pae. 444, 


CHAPTER 23. 
DEPOSIT FOR KEEPING—GRATUITOUS DEPOSIT. 


7656. Gratuitous deposit defined. 
Cited in Gates v. Powell, 77 Mont. 554, 560, 252 Pac. 377. 


CHAPTER 24. 


DEPOSIT FOR KEEPING—STORAGE—STORAGE OF UNCLAIMED PROPERTY 
BY CARRIERS, 


7660. Deposit for hire. 


Where a railway company accepts bag- Sections 7660-7672 were cited in Jones 
gage from a traveler for safekeeping in et al. v. Great Northern Ry. Co., 68 Mont. 
its parcel-room, the transaction consti- 231, 235, 37 A. L. R. 754, 217 Pae. 673. 
tutes a bailment, the company acting as 
a bailee and not as a common earrier. For text treatment of this subject see 
Jones et al. v. Great Northern Ry. Co., vol. 4 Cal. Jur. 6, 25. 

68 Mont. 231, 37 A, L, BR. 754, 217 Pac. 
673. 


CHAPTER 25. 
DEPOSIT FOR KEEPING—INNKEEPERS. 


7684. Defrauding inn and hotel keepers, etc.—Penalty. 
Cited in Saner v. Bowker, 69 Mont. 463, 467, 222 Pac. 1056, 


CHAPTER 27. 
DEPOSIT FOR EXCHANGE, 
7701. Relations of the parties. 


Cited in Jensen v. Laurel Meat Co., 71 Mont. 582, 590, 230 Pace. 1081. 
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CHAPTER 28. 
LOAN FOR USE—LOAN FOR EXCHANGE—LOAN OF MONEY. 


7702. Loan defined. 


Where under a separation agreement 
the wife accepted certain real property 
in full satisfaction of her rights in the 
property of the husband, and the latter 
granted her permission to use household 
furniture owned by him until he should 
want it, the transaction constituted a 
bailment for the benefit of the wife for 
an indefinite period—a loan within the 


7725. Legal interest. 


A promissory note payable with inter- 
est without, however, specifying the rate 
thereof, carries interest at the legal rate. 
Burnett v. Burnett, 68 Mont. 546, 219 
Pae. 831. 


meaning of this section. Viers v. Webb, 
76 Mont. 38, 245 Pac. 257. 

This and the following section were 
cited as sections 5188, 5189, Revised 
Codes, in Ferry & Co. v. Forquer, 61 
Mont. 336, 342, 29 A. L. R. 642, 202 Pac. 
193. 


For text treatment of this subject see 
vol. 4 Cal. Jur. 9. 


Montana, 74 Mont. 491, 508, 241 Pace. 
626; In re Rodgers’ Estate, 68 Mont. 
46, 53, 217 Pac. 678. 


For text treatment of this subject see 


[Part V 


Cited in State v. Banking Corp. of vol. 14 Cal. Jur. 680. 


CHAPTER 29. 
HIRING IN GENERAL. 
7734. Must repair injuries, etc. 
Cited in Quong et al. v. McEvoy et al., 70 Mont. 99, 105, 224 Pac. 266; Noe v. 
Cameron, 62 Mont. 527, 532, 205 Pac. 256. 
7738. When hiring terminates. 
Cited in Stiemke v. Jankovich et al., 68 Mont. 60, 62, 217 Pac. 650. 


CHAPTER 30, 
HIRING OF REAL PROPERTY—OF PERSONAL PROPERTY, 


7741. Lessor to make dwelling-house fit for its purpose. 


Cited in Quong et al. v. McEvoy et 
al., 70 Mont. 99, 104, 224 Pac. 266; Noe 


v. Cameron, 62 Mont. 527, 532, 205 Pae. 
256. 


7742. When lessee may make repairs, etc. 


Where a landlord, after notice of dilap- 
idations in a hotel building in need of 
repair, failed to repair, the tenant under 
this section, had the option of making 
the repairs himself at a cost not to exceed 
one month’s rent and deduct the expense 
from the rent, or vacate the premises 
without further liability for rent, but had 
no cause of action for damages for in- 
jury to his personal property and for loss 
of profits. Noe v. Cameron, 62 Mont. 
527, 205 Pac. 256. 

Cited in Noe v. Matlock et al, 64 
Mont. 35, 39, 208 Pac. 591. 
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Rights and remedies of tenant upon 


landlord’s breach of covenant to repair, | 


note, 28 A. L. R. 1448. 

Rights and remedies of tenant who 
remains in possession of all or part of the 
premises, against landlord, for failure to 
repair, notes, 20 A. L. R. 1409; 28 A. L. 
R. 1336. 

Breach of lessor’s covenant to repair 
as ground of liability for damages for 
personal injuries to tenant, or one in 
privity with latter, note, 8 A. L. R. 765. 

For text treatment of this subject see 
vol. 15 Cal. Jur. 691. 
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TERMINATION OF HMPLOYMENT, 
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7745. Renewal of lease by lessee’s continued possession. 


Where a tenant, after the expiration of 
his lease, held over at the invitation of 
the owner, paying rental to the latter, a 
tenancy from year to year was created, 
which, upon proper notice, was terminable 
at the pleasure of the purchaser of the 
property. Stoltze Land Co. v. Westberg, 
63 Mont. 38, 206 Pac, 407. 


General provision in lease for con- 
tinuance or renewal as applicable after 
new or extended term, note, 14 A. L. R. 
948. 

What amounts to an option to renew 
or extend a lease, note, 26 A. L. R. 1413. 

What constitutes sufficient notice of 
exercise of option of renewal in lease, 
note, 1 A. L. R. 343. 

Effect of lessee’s failure or delay in 
giving notice within specified time, note, 
a7 A. L. BR. 981. 

Time for notice of renewal where date 
falls on Sunday, note, 29 A. L. R. 241. 

Notice of intent to renew after close of 
period as satisfying requirement that it 
be given at end of period, note, 45 A. L. 
R. 726. 

Construction of provision in lease giv- 


7754. Return of the thing hired. 


ing privilege of 
A. L. R. 1255, 

Re-entry by lessor as terminating option 
to renew, note, 29 A. L. R. 1040. 

When covenant to renew lease con- 
strued to be for perpetual renewal, note, 
39 A. L. R. 279. 

Constitutionality of statute permitting 
holding over by tenant after expiration 
of lease, notes, 11 A. L. R. 1252; 16 A. L. 
R. 178. 

Cotenant’s liability for rent where he 
holds over after expiration of lease, note, 
27 A. L. R. 260. 

Right to notice to quit of tenant hold- 
ing over after termination of definite 
term, note, 19 A. L. R. 1405. 

Subtenant’s holding over as affecting 
rights of lessee who relets for entire’ 
term as to recovery of rent as against 
sublessee or person claiming under him, 
note, 32 A. L. R. 1448. 

Transfer or devolution of reversion as 
carrying lessee’s covenants to repair or 
yield up in repair where tenant holds 
over, note, 34 A. L. R. 806. 

For text treatment of this subject see 
vol. 15 Cal. Jur. 820. 


“releasing,” note, 38 


Cited in Stiemke v. Jankovich et al., 68 Mont. 60, 62, 217 Pac. 650, 


CHAPTER 31. 
OBLIGATIONS OF EMPLOYER. 


7758. When not. 


Cited in Miller v. 
Power Co. et al., 66 Mont. 368, 383, 213 


Granite County Pac. 604; Grant v. Nihill, 64 Mont. 420, 


437, 210 Pac. 914. 


CHAPTER 32. 
OBLIGATIONS OF THE EMPLOYEE, 


7768. Duties of gratuitous employee. 
Cited in Liston v. Reynolds, 69 Mont. 480, 497, 223 Pac. 507. 


CHAPTER 33. 
TERMINATION OF EMPLOYMENT, 


7789. Termination at will. 


Cited in Wirta v. North Butte Mining Co. et al, 64 Mont. 279, 290, 30 A. L. R. 


964, 210 Pac. 332. 


7791. Termination by employee for fault. 
Cited in Wirta v. North Butte Mining Co. et al. 64 Mont. 279, 290, 30 A. L. R. 


964, 210 Pac. 332. 
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CHAPTER 34. 
MASTER AND SERVANT. 


7795. Term of hiring. 


Where the salary of an extra deputy in 
the county clerk’s office had been fixed at 
a monthly rate, her employment is pre- 
sumed to have been from month to month, 
under this section, terminable at the end 
of each monthly period, and such employ- 
ment was therefore of a temporary and 


Yellowstone County, 68 Mont. 313, 218 
Pac. 559. 


Duration of contract of hiring which 
specified no term, but fixes compensation 
at a certain amount per day, week, month 
or year, note, 11 A. L. R. 469 


not of a permanent character. Farrell v. For text treatment of this subject see 
vol. 16 Cal. Jur. 977. 
CHAPTER 37. 


SERVICE WITHOUT EMPLOYMENT. 


7810. Service without employment. 
Cited in Liston vy. Reynolds, 69 Mont. 480, 497, 223 Pac. 507. 


CHAPTER 39. 
CARRIAGE OF PERSONS—GRATUITOUS—FOR REWARD, 


7815. General duties of carrier. 


This section imposing upon the carrier 
the duty to exercise toward a passenger 
for hire the highest degree of care’ does 
not constitute the carrier an insurer of 
the passenger’s safety. Heck v. Northern 
Pacific Ry. Co. et al., 59 Mont. 106, 196 
Pac. 521. 

Cited in Liston v. Reynolds, 69 Mont. 
480, 497, 223 Pac. 507. 


Duty and liability of carrier of pas- 
sengers for hire by automobile, notes, 4 
A. L. R. 1499; 31 A. DL. BR. 1202; 45 
A. L. R, 297. 

Carrier’s duty while train is 
through tunnel, note, 9 A. L. RB. 96, 

Municipality liability for injury to 
passenger on municipally owned railroad 
or street railway, note, 31 A. L. R. 1306. 

Liability for injury to patron of scenic 
railway, notes, 29 A. L. R. 32; 38 A. L. 
R. 360; 44 A. L. BR. 208. 

Sparks or cinders injuring passenger, 
note, 11 A. L. R. 1076. 

Independent contractor’s acts or omis- 
sions causing injury to passenger, note, 
29 A. L. R. 783, 786. 

Injury to passenger while passing 
through turnstile, door or gate, note, 40 
A. L. BR. 828. 

Mail bag thrown from train by postal 
clerk, note, 34 A. L. R. 520. 

Carrier’s liability for injuries from fall 
of baggage or freight, note, 40 A. L. R. 
501. 

Liability of carrier for injury caused 


going 


by falling over baggage on platform, 
note, 10 A. L. RB. ‘267. 

Passenger temporarily leaving train in- 
jured on platform, note, 35 A, L. R. 
764, 772. 

Liability of carrier for injury to pas- 
senger by door of car, notes, 25 A. L. RB. 
1061; 41 A. L. RB. 1089. 

Injury to passenger due to construction 
of fioor of car on different levels, note, 
48 A. L. R. 1424, 

Application of res ipsa loquitur doe- 
trine to injury to passenger from defec- 
tive or dangerous condition of floor of 
car, note, 7 A. L. R. 1765. 

_ Liability for personal injuries to person 
in Pullman ear, note, 41 A. L. R. 1397. 

Effeet of overcrowding of car on lia- 
bility of carrier for assault on passenger 
by third person, notes, 15 A. L. R. 876; 
42 A. L. R. 171. 

Street railway company’s liability to 
passenger on account of crowded condi- 
tion of cars, notes, 5 A. L, R. 1257; 42 
Ae Tag oR.) 1329, 

Liability of carrier for injury due to 
snow or ice on platform or approach 
thereto, note, 10 A. L. R. 261. 

Injury to passenger by car window, 
notes, 29 A. L. R. 1262; 45 A. L. R. 1541. 

Liability of carrier for injury to pas- 
senger by articles belonging to carrier on 
the floor or in the aisles, notes, 3 A. L. 
R. 640; 12 A. L. R. 1366. 

Liability of carrier for injury to pas- 
senger due to obstruction of aisle or 
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platform by property of another pas- 
senger, note, 19 A. L. R. 1372. 

Duty of carrier to heat car, note, 33 
A. L. BR. 168. 

Injury by closing or other movement 
of door of car, due to jolting, note, 41 
A. L. RB. 1092. 

Injury to passenger because of space 
between station platform and cars, note, 
4A. L. R. 286. 

Duty and liability of carrier as to “step 
box” or other device to facilitate enter- 
ing and leaving car, note, 20 A. L. R. 
914, 

Street railway company’s liability to 
passenger struck by vehicle not subject 
to its control, notes, 1 A. L. R. 953; 12 
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Av’L., BR. 1371; 31 A. L. RB. 572;° 44 
A. L. R. 162. 

Carrier’s liability for injury to pas- 
senger due to rushing or crowding of 
passengers, note, 32 A, L. R. 1315. 

Duty of railroad to keep trespassing 
children from getting on ears, note, 43 
A. L. BR. 38. 

Duty and liability to passenger tem- 
porarily leaving train, note, 35 A. L. R. 
757. 

Responsibility of carrier to its pas- 
sengers for conditions on roadway or at 
stations of another carrier over whose 
line it detours, note, 33 A. L. R. 820. 

For text treatment of this subject see 
vol. 4 Cal. Jur. 931, 


CHAPTER 40. 
CARRIAGE OF PROPERTY—OBLIGATIONS OF THE CARRIER. 


7821. Care and diligence required of carriers. 
Cited in Liston v. Reynolds, 69 Mont. 480, 497, 223 Pac. 507. 


CHAPTER 483. 
CARRIAGE OF MESSAGES. 


7845. Degree of care and diligence required. 
Cited in Liston v. Reynolds, 69 Mont. 480, 497, 223 Pac. 507. 


CHAPTER 44, 
COMMON CARRIERS—IN GENERAL, 


7853. Certain agreements void. 


Cited in Liston v. Reynolds, 69 Mont. 480, 497, 223 Pac. 507. 


7854. Effect of written contract. 


Cited as section 5340, Revised Codes, in Cook et al. v. Northern Pacifie Ry. Co., 


61 Mont. 573, 586, 203 Pac. 512. 


CHAPTER 46. 
COMMON CARRIERS OF PROPERTY. 


7868. When exemptions do not apply. 
Cited in Liston v. Reynolds, 69 Mont. 480, 497, 223 Pac. 507. 


7869. Liability for delay. 


Cited in Liston v. Reynolds, 69 Mont. 480, 497, 223 Pae. 507. 


CHAPTER 48. 
TRUSTS IN GENERAL—NATURE AND CREATION. 


7882. What constitutes one a trustee. 


‘The term “fiduciary or confidential re- 
lation” is one founded upon trust or con- 


Mont. Code Supp.—56 


fidence and precludes the idea of profit 
or advantage resulting from the dealings 
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of the parties and the person in whom 
the confidence is reposed. Kerrigan v. 
O’Meara, 71 Mont. 1, 227 Pac. 819. 


7885. How created as to trustee. 


In order to bring about a trust relation- 
ship so as to bind the trustee, there must 
have been some act or declaration by the 
trustee indicating an acceptance of the 


Civm Cope. 
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For text treatment of this subject see 
vol. 25 Cal. Jur. 123. 


trust. Wood v. Robbins et al., 67 Mont. 
409, 215 Pae. 1101. 


For text treatment of this subject see 
vol. 25. Cal. Jur. 154. 


7886. Involuntary trustee, who is. 
Cited in Kerrigan v. O’Meara, 71 Mont. 1, 5, 227 Pac. 819. 


7887. Involuntary trust resulting from fraud, etc. 


While a bankrupt, during the pendency 
of bankruptcy proceedings against him 
may settle a suit brought by him, he 
holds any proceeds so received as trustee 
for his creditors, and, if the settlement 
is made with the present intent to mis- 
apply the proceeds, for any such mis- 
application the parties making payment 
must make reparation, if at the time of 


the settlement, they had _ reasonable 
grounds for believing that the bankrupt 
intended such a conversion. Gunther v. 
Home Ins. Co. et al., 286 Fed. 396. 

Cited in Harrison v. Riddell et al., 64 
Mont. 466, 478, 210 Pac. 460. 


For text treatment of this subject see 
vol. 25 Cal. Jur. 145. 


CHAPTER 49. 


TRUSTS IN GENERAL—OBLIGATIONS OF TRUSTEES AND OF THIRD PEBR- 
SON. 


7888. Trustee’s obligation to good faith. 


By this section and section 7894, it is 
made the duty of a trustee to act in the 
utmost good faith to those for whom he 
acts, and failure of the manager of a 
syndicate to inform those to whom sales 
of units were made through the use of 
the mails, that by contracts made by him, 
approximately fifty per cent of the pro- 
ceeds of sales was paid as a commission 
and expenses to sales agents, was a 
breach of trust and a fraud upon them. 
Campbell v. United States, 12 Fed. (2d) 
873. 

Cited in State ex rel. Rankin v. Bank- 
ing Corp. of Montana, 77 Mont, 134, 150, 
251 Pac. 151. 

Sections 7888, 7889 were cited in May- 
ger v. St. Louis Mining ete. Co., 68 
Mont. 492, 501, 219 Pac. 1102; as section 


5374, Revised Codes, in Crowley et al. 
v. Rorvig, 61 Mont. 245, 262, 203 Pae. 
496. 


Power of testamentary trustee to pur- 
chase at his own sale, note, 1 A, L. R. 
747. 

Attorney’s misconduct as trustee as 
ground for his disbarment or suspension, 
notes, 9 A. L. R. 193; 43 A. L. RB. 108. 

Individual liability of trustee for in- 
jury to person or property of third per- 
son due to negligence, or violation of 
statute or ordinance, in management of 
trust estate, notes, 7 A. L. R. 408; 14 
VALTER OR. o tk. 

For text treatment of this subject see 
vol. 25 Cal. Jur. 339. 


7889. Trustee not to use property for his own benefit. 


Cited in In re Jennings’ BHstate, 74 
Mont, 449, 462, 241 Pac. 648; In re Rod- 
gers’ Estate, 68 Mont. 46, 54, 217 Pac. 


678; In re Eakins’ Estate, 64 Mont. 84, 
93, 208 Pac. 956. 


7890. Certain transactions forbidden. 


Since a trustee cannot take part in 
any transaction concerning the trust in 
which he is interested, a contract entered 
into between a common-law trust at a 


meeting of its board of trustees attended 
by only two of its three members, and 
a company of which one of the two was 
the virtual owner, was a nullity, and the 
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fact that the third member in writing 
subsequently gave his approval did not 
render it valid for the reason that under 
section 6789, the board could act only as 
a board when assembled as such and not 
through the individuals composing it. 
Williard et al. v. Campbell Oil Co. et 
al., 77 Mont. 30, 248 Pac. 219. 

A trustee of a business trust cannot 
vote as such upon the approval of a 
claim of his own against the trust; hence 
where only two of the three trustees con- 


Trusts FoR THrrp PERSONS. 


[7894-7902 


stituting the board were present at a 
meeting when the individual claim of one 
of the two was presented for allowance 
and an alleged account stated was agreed 
upon, the action was void for want of 
competent representation of the trust. 
Gordon Campbell Petroleum Co, v. G. 
Campbell Kevin Syndicate, 75 Mont. 261, 
242 Pac. 540. 


For text treatment of this subject see 
vol. 25 Cal. Jur. 134. 


7894. Trustee guilty of fraud, when. 
Applied with section 7888 in Campbell v. United States, 12 Fed. (2d) 873. 


7895. Presumption against trustee. 


There is no presumption that a director 
dealing with his corporation does so in 
bad faith unless he gains an advantage 
thereby and if the company is indebted 
to him on a bona fide claim, he may en- 
force it by the same method open to any 
other of its creditors. Mayger v. St. 
Louis Mining ete. Co., 68 Mont. 492, 219 
Pac. 1102. 

Under this section, where two of three 
trustees of a common-law trust were 
officers of an oil company to which the 
trustees granted an extension of a drill- 
ing lease on lands owned by the trust 
under circumstances showing lack of good 


faith, and whose interests were adverse to 
those of the trust, it will be presumed 
that the agreement was entered into with- 
out consideration and through undue in- 
fluence. Willard et al. v. Campbell Oil 
Co. et al., 77 Mont. 30, 248 Pac. 219. 
Under this section and sections 5786 
and 5792, the law presumes that the de- 
livery by a married woman to her hus- 
band of two cashier’s checks owned by 
her, which he cashed, were trusts or 
loans. Gilmore vy. Gilmore, 270 Fed. 260. 


For text treatment of this subject see 
vol. 25 Cal. Jur. 127. 


7897. Measure of liability for breach of trust. 


Cited in In re Jennings’ Estate, 74 
Mont. 449, 462, 241 Pac. 648; In re Rod- 
gers’ Estate, 68 Mont. 46, 54, 217 Pac. 678; 


In re Hakins’ Estate, 64 Mont. 84, 93, 
208 Pac. 956. 


7899. Cotrustees—How far liable for each other. 
Cited as section 5385, Revised Codes, in Crowley et al. v. Rorvig, 61 Mont. 245, 


262, 203 Pac. 496. 


7900. Third person—When involuntary trustee. 


Where a deposit of trust funds is un- 
lawfully made with the active participa- 
tion of the bank, it becomes an in- 
voluntary trustee under the trust and 
may be compelled to place the trust estate 
in statu quo. Pethybridge v. First State 
Bank, 75 Mont. 173, 243 Pac, 569. 


Applied with sections 7887 and 7901 
in Gunther v. Home Ins. Co. et al., 286 
Fed. 396. 


For text treatment of this subject see 
vol. 25 Cal. Jur. 221. 


CHAPTER 50. 
TRUSTS FOR THE BENEFIT OF THIRD PERSONS—NATURE AND CREATION. 


7902. Who are trustees within scope of this chapter. 
Cited in Gordon Campbell Petroleum Co. v. G. Campbell-Kevin Syndicate, 75 Mont. 


261, 270, 242 Pac. 540. 
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TRUSTS FOR THE BENEFIT OF THIRD PERSONS—OBLIGATIONS, POWERS 
AND RIGHTS OF TRUSTEES. 


7914. Trustee’s powers as agent. 


The trustees of a business trust con- 
stitute a board and can act only as a 
unit in the disposition of any business 
of the trust which requires the exercise 
of judgment or discretion, and not 
through the individuals composing the 


board. Gordon Campbell Petroleum Oo. 
v. G. Campbell-Kevin Syndicate, 75 Mont. 
261, 242 Pac. 540. 


For text treatment of this subject see 
vol. 25 Cal. Jur. 335. 


CHAPTER 53. 


DEFINITION 
7928. Agency defined. 


Cited in Denhert et al. v. Union Cen- 
tral Life Ins. Co., 74 Mont. 104, 109, 239 


7930. Agents, general or special. 


A local fire insurance agent whose 
authority was not limited in any way 
was the general agent of the company— 
its vice-principal—and as such will be 
deemed to have had exclusive charge and 
control of its interests in the city of 
his location and the region tributary 


thereto. Wells-Dickey Co. v. American 
Alliance Ins. Co., 69 Mont. 586, 223 
Pac. 489. 


7933. Ostensible agency. 


Cited in Union Bank & Trust Co. v. 
Lynn, 73 Mont. 473, 479, 237 Pac. 490; 
as section 5418, Revised Codes, in Hartt 


7939. Form of authority. 


OF AGENCY—AUTHORITY OF AGENTS. 


Pac. 773; Butte Floral Co. v. Reed, 65 
Mont. 138, 152, 211 Pace. 325. 


Cited in Susser v. Delovage et al., 73 
Mont. 354, 359, 236 Pac. 1082; North- 
western E, E. Co. v. Leighton et al, 66 
Mont, 529, 537, 213 Pac. 1094. 


For text treatment of this subject see 
vol. 1 Cal. Jur. 693. 


v. Jahn et al., 59 Mont. 173, 182, 196 
Pac. 153. 


Cited as section 5424, Revised Codes, in Hartt v. Jahn et al., 59 Mont. 173, 181, 


196 Pac. 153. 


7940. Ratification of agent’s act. 


Before a principal may be said to have 
ratified an unauthorized act of his agent, 
it must be shown that the former accepted 
the results of the act of the latter with 
intent to ratify and with full knowledge 
of all the material circumstances. Out- 
look F. E. Co. v. American 8. Co., 70 
Mont. 8, 223 Pac. 905. 

To constitute ratification of an agent’s 
act, there must be an acceptance by the 
principal of the results of the act with 
an intent to ratify and with full knowl- 
edge of all the material circumstances. 
Pew v. McLeish, 62 Mont, 437, 205 Pac. 
235. 


What amounts to ratification of con- 
tract negotiated by agent acting for 
both parties, note, 48 A. L. R. 926. 

What constitutes ratification which will 
make lender responsible for his agent’s 
exaction of a bonus from the borrower, 
note, 21 A. L. R. 854. 

Wife’s acceptance of benefits as ren- 
dering her liable for husband’s torts, 
note, 12 A. L. R. 1477. ; 

Insurance company’s liability for libel 
or slander by its agents on theory of 
ratification, note, 13 A.. L. R, 1146. 

For text treatment of. this subject see 
vol. 1 Cal. Jur. 776, 
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Ch. 53] 


AUTHORITY oF AGENTS. 


[7941-7952 


7941. Ratification of part of a transaction. 


Where at the solicitation of the agent 
of a bank defendant executed a promis- 
sory note, transferred personal property 
as collateral, and then entered into a 
written agreement with the agent that 
the maker should not be held liable on 
the note, the three contracts constituted 
but a single transaction, by accepting the 
benefits flowing from a portion of which 
the bank, under this section, ratified the 


7942. When ratification void. 


This and the following section were 
cited as sections 5427, 5428, Revised 
Codes, in Kirkup v. Anaconda Amuse- 


whole thereof and was not in a position 
to assert that in agreeing to relieve de- 
fendant from liability on the note the 
agent exceeded his authority. United 
States Nat, Bank v. Chappell, 71 Mont. 
553, 230 Pac. 1084. 


For text treatment of this subject see 
vol. 1 Cal. Jur. 782. 


ment Oo., 59 Mont. 469, 478, 17 A. L. RB. 
441, 197 Pae. 1005. 


7943. Ratification not to work injury to third person. 


Cited in Corey v. Sunburst Oil & Gas 
Co., 72 Mont. 383, 398, 233 Pac. 909; 
as section 5428, Revised Codes, in Kirkup 


v. Anaconda Amusement Co., 59 Mont. 
469, 478, 17 A, L. R. 441, 197 Pac. 1005. 


7945. Measure of agent’s authority. 


Where the certificate of authority of a 
local fire insurance agent did not show 
that he was empowered to waive notice 
and proof of loss, and there was no proof 
of ostensible authority in him so to do, 
the agent was without authority to waive 
the conditions. Careve v. Phoenix Ins. 
Co., 67 Mont. 236, 215 Pac. 235, 

Cited in Eastman Kodak Co. v. Sibley 
et al., 72 Mont. 338, 343, 233 Pac. 613; 
Butte Floral Co. v. Reed, 65 Mont. 138, 
152, 211 Pac. 325. 


indorse and 
note, 12 


Authority of agent to 
transfer commercial paper, 
An ba Rey ths 

Implied authority of agent to bind 
employer for funeral expenses, note, 29 
A. L. BR. 457. 

Necessity and sufficiency of notice of 
termination of authority of agent to 
purchase goods for mercantile business to 
charge one who has previously dealt with 
him, note, 43 A. L. R. 1219. 

For text treatment of this subject see 
vol. 1 Cal. Jur. 713. 


7947. Ostensible authority defined. 


Cited in Eastman Kodak Co. v. Sibley 
et al., 72 Mont. 338, 343, 233 Pac. 613; 
Mahoney Brothers v. Hansen Packing Co. 
67 Mont. 120, 123, 215 Pac. 506; May- 


field v. Montana Life Ins, Co., 62 Mont. 
535, 545, 205 Pac. 669; as section 5432, 
Revised Codes, in Hartt v. Jahn et al., 
59 Mont. 173, 182, 196 Pac. 153. 


7948. Agent’s authority as to persons having notice of restrictions 


upon it. ; 


Cited in Careve v. Phoenix Ins. Co., 67 Mont. 236, 243, 215 Pac. 235. 


7949, Agent’s necessary authority. 
Cited in Mahoney Brothers v. Hansen Packing Co., 67 Mont. 120, 123, 215 Pac. 506. 


7952. Exceptions to general authority. 


Cited as section 5437, Revised Codes, in Crowley et al. v. Rorvig, 61 Mont. 245, 262, 
203 Pac. 496. 
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7957-7984] Civ. Cops. [Part V 
CHAPTER 54. 
MUTUAL OBLIGATIONS BETWEEN PRINCIPALS, AGENTS AND THIRD PER- 
SONS. 


7957. Principal—How affected by acts of agent within the scope of 


his authority. 


Cited in Healy v. Ginoff et al., .69 
Mont. 116, 131, 220 Pac. 539; as section 
5442, Revised Codes, in Hoffman v, Roehl 


et al., 61 Mont. 290, 297, 20 A. L. R. 189, 
203 Pac. 349. 


7959. Notice to agent—When notice to principal. 


Under this section, plaintiff corporation 
must be deemed to have had notice of the 
facts known to its manager in entering 
into an agreement whereby its debtor 
was released from liabilities by his assign- 
ment for the benefit of creditors, and its 
voluntary acceptance of the benefits of 
the transaction was equivalent to a con- 


sent to it. Stone-Ordean-Wells Co. v. 
Anderson et al., 66 Mont. 64, 212 Pac. 
853, 

Cited in Healy v. Ginoff et al, 69 
Mont. 116, 131, 220 Pac. 539. 


For text treatment of this subject see 
vol. 1 Cal. Jur. 847, 


7961. For acts done under a mere ostensible authority. 
Cited in Healy v. Ginoff et al., 69 Mont. 116, 131, 220 Pae. 539. . 


7965. Principal’s responsibility for agent’s negligence or omission. 
Cited as section 5450, Revised Codes, in Hoffman v. Roehl et al, 61 Mont. 290, 


297, 20 A. L. R. 189, 203 Pac. 349, 


CHAPTER 55. 
DELEGATION AND TERMINATION OF AGENCY. 


7973. Subagent, rightfully appointed, represents principal. 


An agent of the receiver of the as- 
signee of a promissory note.stands in the 
same position as the receiver, his prin- 
cipal; and a receiver occupies the same 
position as his insolvent principal prior 
to the former’s appointment. Erlandson 


v. Erskine et al., 76 Mont. 537, 248 Pac. 
209. 


For text treatment of this subject see 
vol. 1 Cal. Jur. 727. 


CHAPTER 57. 
PARTNERSHIP IN GENERAL—HOW CONSTITUTED. 


7981. Partnership defined. 


Sections 7981, 7982, were cited in Miles 
v. Miles, 76 Mont. 375, 379, 247 Pac. 328; 
Bresee v. Smith et al., 73 Mont. 312, 317, 


237 Pac. 492; Gardiner v. Eclipse Grocery 
Co., 72 Mont. 540, 544, 234 Pac. 490. 


CHAPTER 58. 


PARTNERSHIP IN GENERAL—PARTNERSHIP PROPERTY AND MUTUAL 
‘OBLIGATIONS OF PARTNERS. 


7984, Partner’s interest in partnership property. 
Cited as section 5469, Revised Codes, in Mares v. Mares et al. 60 Mont. 36, 52, 


199 Pac. 267. 
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Ch. 60] 


GENERAL PARTNERSHIP—POWERS AND LIABILITIES. 


[7989-8006 


7989. Partners trustees for each other. 
Sections 7989-7992 were cited as sections 5474-5477, Revised Codes, in Call v. Mar- 


cum, 62 Mont. 73, 77, 203 Pac. 855. 


7990. Good faith to be observed between them. 


In an action for damages for the 
wrongful dissolution of a banking part- 
nership, evidence showing that plaintiff 
changed the combination of the bank 
safe, so that defendant did not have 
access thereto, and subsequently removed 
and secreted all of the assets of the firm 
in a bank in another city, etc., held to 
show such breach of faith, and wilful 


violation of the letter as well as the 
spirit of the trust imposed upon partners 
by this section, as justified defendant in 
dissolving the partnership. Call v. Mar- 
cum, 62 Mont. 73, 203 Pac. 855. 


For text treatment of this subject see 
vol. 20 Cal. Jur. 729. 


7991. Mutual liability of partners to account. 


Cited in Harri v. Farmers’ Co-operative 
Co., 69 Mont. 149, 153, 223 Pac. 109; as 


section 5476, Revised Codes, in Call v. 
Marcum, 62 Mont. 73, 77, 203 Pac. 855. 


CHAPTER 60. 


GENERAL PARTNERSHIP— POWERS, OBLIGATIONS AND LIABILITY OF 
PARTNERS. 


7997. Authority of individual partner. 


Notes executed by one member of a 
trading partnership for the benefit of the 
firm, were partnership obligations, bind- 
ing upon all its members, in the absence 
of a showing of bad faith on the part of 
the contracting partner, and, if bad 
faith existed, of knowledge thereof on 
the part of the payee. Reid v. Linder et 
al., 77 Mont. 406, 251 Pac. 157. 


Sections 7997, 7998 were cited in Miles 
v. Miles, 76 Mont. 375, 379, 247 Pac. 


328; Harri v. Farmers’ Co-operative Co., 
69 Mont. 149, 153, 223 Pac, 109, 


gbihority of member of farming part- 
nership to execute negotiable paper 
9 A. L. B. 372. - Oe 
Right of one who accepts firm assets 
or obligation upon account of an individ- 
ual indebtedness of, or transaction with 
a partner, note, 50 A. L. R. 432. : 
For text treatment of this subject see 
vol. 20 Cal. Jur. 742, 


7998. What authority partner has not. 


Under this section, one partner has no 
authority to dispose of the whole of the 
partnership property at once, and if so 
sold, the nonconsenting partner has his 
action against the purchaser as for a con- 
version. Kotsakis v. Williamson, 72 
Mont. 158, 231 Pac. 1104. 


Power of partner to dispose of good- 
will of business, note, 5 A. L. R. 1182. 

For text treatment of this subject see 
vol. 20 Cal. Jur. 746, 


7999. Partner’s acts in bad faith—When ineffectual, 
Cited in Reid v. Linder et al., 77 Mont. 406, 419, 251 Pac, 157. 


8004. Liability of partners to third person. 


489. 


Cited in State ex rel. Butte ete. Co. v. District Court, 75 Mont. 567, 580, 244 Pace, 


8006. Liability of one held out as partner. 


492, 


Sections 8006, 8007 were cited in Bresee y. Smith et al., 73 Mont. 312, 317, 237 Pace. 
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8009-8025] 


Crivin Cope. 


[Part V 


CHAPTER 61. 
GENERAL PARTNERSHIP—DISSOLUTION AND LIQUIDATION. 


8009. Total dissolution of partnership. 


Cited in Reid v. Linder et al., 77 Mont. 
406, 421, 251 Pac. 157; as section 5494, 


8010. Partial dissolution. 


Revised Codes, in Mares v. Mares et al, 
60 Mont. 36, 45, 52, 199 Pac. 267. 


Cited as section 5495, Revised Codes, in Call vy. Marcum, 62 Mont. 73, 77, 203 


Pae. 855. 


8011. Partner entitled to dissolution. 
Cited as section 5496, Revised Codes, in Call v. Marcum, 62 Mont. 73, 78, 203 


Pac. 855. 


8012. Notice of termination. 


In the absence of the notice required 
by this section, of the dissolution of a 
partnership, the liability of the members 
of the firm for a note executed to a bank 
by one of them continued even though 
at the time of its execution dissolution 
had been effected, and the maker of it was 


an officer of the payee bank. Reid v. 
Linder et al., 77 Mont. 406, 251 Pac. 157. 


Salesman’s notice of withdrawal as 
chargeable to principal, note, 43 A. L. RB. 
748. 

For text treatment of this subject see 
vol. 20 Cal. Jur. 798. 


CHAPTER 62. 
GENERAL PARTNERSHIP—USE OF FICTITIOUS NAMES. 


8019. Fictitious name. 


Sections 8019 and 8020 were cited in 
Gardiner v. Eclipse Grocery Co., 72 Mont. 


540, 548, 234 Pac. 490; Canonica v. St. 
George, 64 Mont. 200, 204, 208 Pac, 607. 


8024. Individual using fictitious name in business must file certificate. 


If the name under which a business is 
transacted fairly discloses the true name 
of the individual (or of each partner in 
case of a partnership), the statute re- 
quiring the filing of a certificate disclos- 
ing the true name (or names) does not 
apply; otherwise the name used is ficti- 
tious and. the requirement must be met. 
Canonica v. St. George, 64 Mont. 200, 
208 Pac. 607. 

Where plaintiff, in an action for work 
and labor performed, doing business under 
the fictitious name of “Tony’s Tin Shop,” 
in which the special defense that he had 
not filed the certificate required by this 
section had been erroneously stricken on 


motion of plaintiff, had made out a prima 
facie case and there was not any eyi- 
dence before the court that he had not 
complied with the statute, the granting 
of a nonsuit on the ground that he had 
not proved compliance with the provi- 
sions of the section, was error. Canonica 
v. St. George, 64 Mont. 200, 208 Pac. 607. 


For text treatment of this subject see 
vol. 19 Cal. Jur. 522. 

Statutes as to doing business under 
assumed name or designation not skow- 
ing the names of the persons interested, 
note, 45 A. L. R. 198. 


CHAPTER 63. 
SPECIAL PARTNERSHIP—FORMATION, 


8025. Formation of special partnership. 
Cited in State ex rel, Butte ete. Co. v. District Court, 75 Mont. 567, 580, 244 Pac. 


489. 
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Ch. 71) 


InNsuRANCE—PREMIUM. 


[8028-8134 


8028. ‘Acktlowledgéd and recorded—False statement. 


Parol proof of statements alleged to 
have been made by parties since deceased 
to an oral contract to devise property 
by will, being subject to much imperfec- 
tion and mistake, and there being strong 
temptation to a dishonest witness to fab- 
ricate such evidence, should be received 


with great caution. Sanger v. Huguenel, 
65 Mont. 236, 211 Pac. 349. - 

Cited in Harwood v. Scott, 65 Mont. 
521, 530, 211 Pac. 316. 


For text treatment of this subject see 
vol. 1 Cal. Jur. 224, 262; vol. 20 Cal. 
Jur. 715. 


CHAPTER 66. 
MINING PARTNERSHIPS, 


8050. When a mining partnership exists. 


Such an interest in a mine, under agree- 
ment with lessees, as will support claim 
of a mining partnership as defined by this 
section, existing between those actually 
engaged in working the mine, was held 
not established by the evidence. Crystal 


Copper Co, v. Gaido et al. 5 Fed. (2d) 
881. 


For text treatment of this subject see 
vol. 17 Cal. Jur. 439, 


CHAPTER 68. 
PARTIES—INSURABLE INTEREST, 


8070. Insurable interest defined. 


Cited in Pasherstnik v. Continental Ins. Co., 67 Mont. 19, 22, 214 Pac. 603. 


CHAPTER 69. 
CONCEALMENT AND REPRESENTATION. 


8085. What must be disclosed. 


Cited as section 5570, Revised Codes, in Williams vy. Mutual Life Ins. Co. of N. Y., 


61 Mont. 66, 72, 201 Pac. 320. 


CHAPTER 71. 
WARRANTIES—THE PREMIUM. 


8132. Return of premium. 


Where by the constitution and by-laws 
of a fraternal insurance society it was 
made the duty of the insured to notify 
the insurer of the fact of his suspension 
from the subordinate lodge, which he 
failed to do, and forfeiture of the cer- 
tificate of insurance ispo facto resulted 
from suspension, but the insurer, without 
knowledge of the suspension, for seven 
years thereafter accepted premiums from 
the insured, his beneficiaries could not 
have recovered on the certificate in case 


8134. Return for fraud. 


of his death because of forfeiture, and 
hence he was entitled to a return of the 
premiums for failure of consideration 
under this section. Osborne v. Supreme 
Lodge ete. Ins. Dept., 69 Mont. 361, 222 
Pac. 456. 


Rejection of policy by applicant as 
entitling him to recover back premium 
previously paid, vol. 41 A. L. R. 644. 

For text treatment of this subject see 
vol, 14 Cal. Jur, 476. 


Cited in Osborne v. Supreme Lodge ete. Ins. Dept., 69 Mont. 361, 365, 222 Pac. 456. 
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8143-8160] 


Crivin. CopE. 


[Part V. 


CHAPTER 72. 
LOSS AND NOTICE OF LOSS. 


8143. Preliminary proofs. 


The provision in a health policy re- 
quiring written notice within ten days 
after commencement of disability from 
sickness must be read in connection with 
this section providing that where pre- 
liminary proof of loss is required by a 
policy, the insured need not give such 
proof as is necessary in a court of justice, 
it being sufficient if he give the best 
evidence which it is in his power to give 


at the time; held, further, that conditions 
may be such as to relieve insured from 
giving auy notice whatever except that 
contained in his final proof of disability. 
Wick v. Western Life & Casualty Co., 
60 Mont. 553, 199 Pac. 272. 


For text treatment of this subject see 
vol. 14 Cal, Jur. 570. 


8144. Waiver of defects in notice, etc. 


Under this section and 8145, defects in 
proofs of loss sustained by fire may be 
waived, and were waived by an adjuster 
of defendant insurance company by ad- 
vising plaintiff that the proofs exhibited 
to him, after certain amendments made, 
were “all right.” Morrison v. Concordia 
Fire Ins. Co. et al., 72 Mont. 97, 231 Pac. 
905. 

Where insured had failed to furnish 
a sworn statement of proof of loss as he 
was required to do under the provisions 


8145. Waiver of delay. 


Under this section, where suit on a fire 
insurance policy is commenced within 
time, delay in the presentation of notice 
or proof of loss is waived if caused by 
the act of the insurer, or if he omits to 
make prompt and specific objection on 
that ground; but to entitle the insured 
to take advantage of this provision he 
must plead the waiver. Krause v, In- 
surance Co. of North America, 73 Mont. 
169, 235 Pae. 406. 

Notwithstanding a clause in a hail in- 
surance policy that defendant company’s 
agents had not the power to orally waive 
any of its provisions, they may, under 
this section, be held to have waived a 
provision therein for proof of loss by 
failing to promptly advise the insured, in 


of the policy, but the company’s adjuster, 
notwithstanding such failure, had made 
offers of settlement, defendant waived 
the requirement of the policy, even 
though the policy provided that such act 
on the part of its adjuster should not 
constitute a waiver. Pasherstnik v. Con- 
tinental Ins. Co., 67 Mont. 19, 214 Pace. 
603. 


For text treatment of this subject see 
vol. 14 Cal. Jur. 575. 


their negotiations for settlement, that 
delay in payment of the loss was caused 
by absence of proof of loss or that the 
company would rely upon his omission to 
make the necessary proof. Ames vy. 
Minneapolis F. & M. Ins. Co., 69 Mont. 
177, 220 Pae. 747. 

Cited in La Bonte v. Mutual Fire Ins, 
Co., 75 Mont. 1, 12, 241 Pac. 631. 

Applied with section 8144 in Morrison 
v. Concordia Fire Ins. Co. et al., 72 Mont. 
97, 231 Pace. 905; Pasherstnik v. Con- 
tinental Ins. Co., 67 Mont. 19, 27, 214 
Pace. 6038. 


For text treatment of this subject see 
vol. 14 Cal. Jur. 575, 


‘ 


CHAPTER 75. 
FIRE INSURANCE. 


8160. Assignee, etc. of life policy need have no interest. 


A life insurance policy provided that 
an assignment thereof should be binding 
upon the company only if executed upon 
blanks furnished by it. Notwithstanding 
this provision of the policy, an assign- 


ment was valid though not made upon 
one of its blanks. Capital Finance Corp. 
v. Metropolitan L. I. Co., 75 Mont. 460, 
243 Pae. 1061. 
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Ch. 78] 


CREATION AND INTERPRETATION, 


[8163-8173 


CHAPTER 77. 
INDEMNITY. 


8163. Indemnity defined. 


Where, for the purpose of inducing the 
purchase of corporate stock, the seller 
gave the buyer a promissory note payable 
in three years, the back of which bore 
the indorsement that when the stock had 
paid dividends to the amount of the pur- 
chase price, the note should be void, the 
agreement, evidenced by the note and in- 


dorsement, was one of indemnity within 
the meaning of this section, and not of 
guaranty. Peterson v. Nelson, 77 Mont. 
539, 252 Pac. 368, 


For text treatment of this subject see 
vol. 18 Cal. Jur. 977. 


8169. Rules for interpreting agreement of indemnity. 


In an action on an indemnity policy of 
the nature of the above, the burden is 
upon the insurer to rebut the presumption 
provided for by this section, that if after 
request the insurer neglects to defend the 
person indemnified, a recovery against the 
latter suffered by him in good faith is 
conclusive in his favor against the in- 
surer. Independent M. & C. Co. v. Aetna 
L. I. Co., 68 Mont. 152, 216 Pac. 1109. 


Defense by insurer of action against 
insured as affecting provision making 
payment of judgment condition of lia- 
bility, note, 37 A. L. R. 637. 

Construction and operation of clause in 
policy prohibiting assured from incurring 
expense, note, 34 A. L. R. 730. 

For text treatment of this subject see 
vol. 13 Cal. Jur. 986. 


CHAPTER 78. 
GUARANTY—DEFINITION, CREATION AND INTERPRETATION, 


8171. Guaranty defined. 


For discussion of distinction between 
the contract of guaranty and that of 
suretyship, and holding that the principal 
debtor and guarantor cannot be joined as 
defendants, see Butte Machinery Co. v. 
Carbonate Hill Mining Co., 75 Mont. 167, 
242 Pac. 956. 


Although the contract of guaranty is 
collateral to the contract of the principal 
debtor, the two are distinct and inde- 
pendent, there being, as to the contract 
of guaranty, no privity, mutuality or 
joint liability between the principal 
debtor and his guarantor. Baroch v. 
Greater Montana Oil Co., 70 Mont. 93, 
225 Pac. 800. 


Contracts of guaranty distinguished 
from those of surety in HEmerson-Brant- 


ingham Co. v. Raugstad, 65 Mont. 297, 
211 Pac. 305. 

Cited in Peterson v. Nelson, 77 Mont. 
539, 549, 252 Pac. 368; Anderson v. 
Border et al. 75 Mont. 516, 525, 244 
Pac. 494; Northwestern F. & M. Ins. Co. 
v. Pollard, 74 Mont. 142, 150, 238 Pae. 
594; Muri v. Young, 75 Mont, 213, 218, 
245 Pac. 956; Minneapolis Thresh. Ma- 
chine Co. v. Jameison, 70 Mont. 27, 32, 
223 ‘Pac. 893; State. ex rel. Barnett v. 
Reynolds et al., 68 Mont. 572, 576, 220 
Pae. 525; Mulany v. Murray, 68 Mont. 
245, 251, 216 Pac, 1105; Square Butte 
State Bank v. Ballard, 64 Mont. 554, 560, 
210 Pac. 889. 


For text treatment of this subject see 
vol. 13 Cal. Jur. 83. 


8173. Necessity of a consideration. 


Where a promissory note was not ac- 
cepted until a guaranty was produced 
about a week after the execution of the 
note, and the two instruments were de- 
livered together, plaintiff in an action on 
the guaranty was not required to show an 
independent consideration for it, a show- 
ing of consideration for the note having 


been sufficient under this section. Schauer 
v. Morgan et al., 67 Mont. 455, 216 Pace. 
347. 

Cited in Doorly v. Goodman, 71 Mont. 
529, 537, 230 Pac. 779. 


For text treatment of this subject see 
vol. 13 Cal. Jur. 100. 
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8174-8203] Civiz Cope, [Part V 


8174. Guaranty to be in writing, etc. 


: 4 

Where a liability in the nature of a writing. Muri v. Young, 74 Mont. 213, j 
guaranty is imposed by law, it does not 245 Pac. 956. 4 
fall within the provision of this section . 
requiring a contract of guaranty to be in For text treatment of this subject see 5 
vol, 13 Cal. Jur. 100; 12 Cal. Jur. 906. > 

CHAPTER 79. i 

LIABILITY AND EXONERATION OF GUARANTORS— CONTINUING GUAR- — 
ANTY. i 


8181. Guaranty—How construed. 


Sections 8181, 8182 were cited in North- 
western F. & M. Ins. Co. v. Pollard, 74 
Mont. 142, 150, 238 Pac. 594; Square 


8182. 


Cited in Minneapolis Thresh. Machine 
Co. v. Jameison, 70 Mont. 27, 32, 223 
Pac. 893; Mulany v. Murray, 68 Mont. 


8191. Part performance. 


Butte State Bank v. Ballard, 64 Mont. 
554, 560, 210 Pac. 889. 


Liability upon guaranty of payment or performance. 


245, 251, 216 Pac. 1105; Square Butte 
State Bank v. Ballard, 64 Mont. 554, 564, 
210 Pac. 889. 


Cited in Mutual Oil Co. v. Hamilton et al., 73 Mont. 385, 391, 236 Pac. 545. 


8192. Delay of creditor does not discharge guarantor. . 
Cited in Northwestern F. & M. Ins. Co. v. Pollard, 74 Mont. 142, 150, 238 Pac. 594. 


CHAPTER 80. 
SURETYSHIP—SURETIES AND THEIR LIABILITY. 


8195. Surety defined. 


Cited in Butte Machinery Co. v. Car- 
bonate Hill Mining Co., 75 Mont. 167, 
170, 242 Pac. 956; State ex rel. Barnett 


v. Reynolds et al., 68 Mont. 572, 576, 220 
Pac. 525, 


8201. Surety discharged by certain acts of the creditor. 
Sections 8201, 8202 were cited in Mutual Oil Co. v. Hamilton et al, 73 Mont. 385, 


391, 236 Pac. 545. 


CHAPTER 81. 
RIGHTS OF SURETIES AND CREDITORS. 


8203. Surety has rights of guarantor. 


Under this section and 8207, the surety 
on a bond of a road contractor given the 
state highway commission pursuant to 
section 1790 acquired an equity in the 
earnings of the contractor remaining in 
the hands of the commission, superior to 
that of a bank to which the contractor 
had made an assignment of moneys due 
him under the contract as security for 
loans extended, and was entitled to have 
the funds retained by the commission 
applied in satisfaction of labor and ma- 
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terial claims, payment of which was 
secured by the bond, before any portion 
of it was paid to the assignee. Lanstrum 
et al. v. Zumwalt et ‘al., 73 Mont. 502, 
237 Pae. 205. 


Right of surety. or his privies to re- 
quire creditor to resort to security given 
by principal before enforcing security 
given by surety, note, 37 A. L. R. 1262. 

For text treatment of this subject see 
vol. 23 Cal. Jur. 1039, 1070. 


= oe hd 


Ch. 85] 


REDEMPTION AND EXTINCTION. 


[8206-8243 


8206. The surety acquires the right of the creditor. 


An action by a surety for contribution 
from his cosurety is one on an implied 
contract for money paid by the former 
for the use and benefit of the latter, 
which the latter unconditionally and ab- 
solutely is required to pay, under this 
section, in a definite sum, to wit, his 
proportion of the amount which plaintiff 


was required to pay on the undertaking; 
hence the action is one for the direct 
payment of money in which attachment 
may issue. Wall v. Brookman, 72 Mont. 
228, 232 Pac. 774. 


For text treatment of this subject see 
vol, 23 Cal. Jur. 931, 1078. 


8207. Surety entitled to benefit of securities held by creditor. 
Applied with section 8203 in Lanstrum et al. v. Zumwalt et al., 73 Mont. 502, 237 


Pac. 205. 


8209. Creditor entitled to benefit of securities held by surety. 
Cited in Kinyon Inv. Co. v. Belmont State Bank, 69 Mont. 282, 287, 221 Pac. 286. 


CHAPTER 83. 
LIENS IN GENERAL—DEFINITION, CREATION AND EFFECT. 


8224. Contracts subject to provisions of this chapter. 


Cited in Morrison v. Farmers’ etc. State 
Bank, 70 Mont. 146, 152, 225 Pac. 123; 


8227. Lien on future interest. 


_ Cited in Security State Bank v. Mari- 
ette, 69 Mont. 536, 539, 223 Pac. 114; as 


Hackney vy. Birely, 67 Mont. 155, 158, 
215 Pac, 642, 


section 5712, Revised Codes, in Hackney 
v. Birely, 67 Mont. 155, 158, 215 Pac. 642. 


8229. Lien, or contract for lien, transfers no title. 
Cited in Morrison v. Farmers’ etc. State Bank, 70 Mont. 146, 152, 225 Pac. 123. 


8233... Creditor may enforce obligation. 
Cited in Vande Veegaete v. Vande Veegaete, 75 Mont. 52, 57, 243 Pac. 1082. 


CHAPTER 85. 
REDEMPTION FROM LIENS—EXTINCTION OF LIENS. 


8241. Lien deemed accessory to the act whose performance it secures. 


Cited in Oregon Mortgage Co. v. 
Kunneke et al., 76 Mont. 117, 125, 245 
Pac. 539; Thompson v. Twodot Fertilizer 


OMe et al.. 71 Mont. 486, 492, 230 Pae. 


8242. Extinction by sale or conversion. 
Cited in Oregon Mortgage Co. v. Kunneke et al., 76 Mont. 117, 127, 245 Pac. 539. 


8243. Lien extinguished by lapse of time under statute of limita- 


tions. 


Section 8267 is in effect a statute of 
limitations operating as an amendment 
of this section. Morrison v, Farmers’ etc. 
State Bank, 70 Mont. 146, 225 Pac. 123. 


For text treatment of this subject see 


vol. 16 Cal. Jur. 327, 
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CHAPTER 86. 
MORTGAGES IN GENERAL. 


8246. Mortgage defined. 


A contract for the cultivation of farm 
land on shares by the terms of which the 
land owner reserves title in himself to 
the lessee’s share as security for ad- 
vances made by him to the lessee is in 
legal effect a chattel mortgage, and as 
such, subject to the provision of the 


chattel mortgage statute with reference 
to execution and filing. Crone v. Occi- 
dent Elevator Co. et al., 70 Mont. 211, 
224 Pac, 659. 


For text treatment of this subject see 
vol. 17 Cal. Jur. 696. 


8251. Mortgage—On what a lien. 


Cited in State ex rel. Continental §. 
Co. v. Tullock, 68 Mont. 268, 276, 217 
Pac. 348; as section 5736, Revised Codes, 


8252. Mortgage does not entitle 


In the absence of an express agree- 
. ment between the parties to a mortgage 
upon land that upon default on the part 
of the mortgagor, the mortgagee shall 
have the right to enter and take posses- 
sion, such right does not exist. Sharp 
Bros., Ine., v. Bartlett, 76 Mont. 415, 248 
Pace, 199. 


Quaere: In an action in ejectment, may 


plaintiff's mortgagee intervene, in view 
of this section and section 9495, provid- 
ing that a mortgagee is not entitled to 
the possession of the property mortgaged 


in Samuell v. Moore Mere. Co. et al, 
62 Mont. 232, 236, 204 Pac. 376. 


mortgagee to possession. 


unless possession is specially authorized 
by its terms, and that a mortgage of real 
property shall not be deemed a convey- 
ance. Stack v. Coyle, 59 Mont. 444, 197 
Pac. 747. 

Cited in Union Central Life Ins. Co. v. 
Jensen, 74 Mont. 70, 75, 237 Pac. 518; 
as section 5737, Revised Codes, in Samuell 
v. Moore Mere. Co. et al., 62 Mont, 232, 
236, 204 Pac, 376. 


For text treatment of this subject see 
vol. 17 Cal. Jur. 1010, 1016. 


8253. Mortgage not a personal obligation. 
Cited in Kinyon Inv. Co. v. Belmont State Bank, 69 Mont. 282, 288, 221 Pac. 286. 


8255. Subsequently acquired title inures to mortgagee. 


Where defendant in foreclosure action 
had executed a promissory note secured 
by a mortgage upon a desert land entry 
which, after final certificate had been 
issued to him, was canceled, whereupon 
he entered the land as a homestead and 
received patent, the lien of the mort- 
gage on the desert entry attached to 
the homestead entry and defendant was 
estopped, under this section to claim 
the benefit of section 2296, U. S. Re- 
vised Statutes, providing that lands ac- 
quired under the homestead laws shall 
not in any event become liable to the 
satisfaction of debts contracted prior to 
issuance of patent. Stockmen’s Nat. 
Bank v. Sutherland, 71 Mont. 457, 230 
Pace. 369. 

The rule declared by this section that 
title acquired by the mortgagor subse- 
quent to the execution of the mortgage 
inures to the mortgagee as security for 


the debt, applies to land, title to which 
at the time the mortgage was given was 
in the federal government and was sub- 
sequently acquired therefrom under the 
homestead laws. Lohman State Bank vy. 
Grim, 69 Mont. 444, 222 Pac. 1052. 

A mortgage upon a desert land entry 
given by the entryman as security for 
an antecedent debt before final proof 
made or patent issued is enforceable 
against the mortgagor after patent issues 
to him, the title thus subsequently ac- 
quired by the mortgagor inuring to the 
benefit of the mortgagee, under this sec- 
tion and the mortgagor being estopped to 
deny the validity of the mortgage. Sel- 
way v. Daut et al., 67 Mont. 262, 215 Pace. 
646. 


For text treatment of this subject see 
vol. 17 Cal. Jur. 855. 


894 


Ch. 87] MorreaGes OF Reat Properry. [8259-8273 


8259. Recording assignments of mortgages. An assignment of a 
real estate mortgage may be recorded in like manner as a mortgage and 
such record shall operate as due and legal notice to the mortgagor, and 
all persons subsequently deriving title to the mortgage from the assignor 


and all persons interested. 


Such assignment shall contain the assignee’s postoffice address at his 
place of residence and shall not be entitled to be recorded unless it 


contains such postoffice address. 
Amd. Sec. 1, Ch. 14, L. 1925. 


For text treatment of this subject see vol. 18 Cal. Jur. 85, 96; 5 Cal. Jur. 83. 


8261. Mortgage passes by assignment of debt. 
Cited in First Nat. Bank of Saco v. Vagg et al., 65 Mont. 34, 39, 212 Pac. 509. 


CHAPTER 87. 
MORTGAGES OF REAL PROPERTY. 


8262. What real property may be mortgaged. 
Cited in Selway v. Daut et al., 67 Mont, 262, 267, 215 Pac. 646. 


8264. Mortgage renewed or extended by writing. 


Cited as section 5749, Revised Codes, 
in Wray v. Great Falls Paper Co., 72 
Mont. 461, 234 Pac. 486; Morrison v. 


Farmers’ ete. State Bank, 70 Mont. 146, 
152, 225 Pace. 123, 


8267. Period of lien of mortgage—Extension. 


Where the record on appeal in a fore- 
closure suit was silent as to when the in- 
debtedness secured by the mortgage be- 
came due, or that a certain debt secured 
by it had been paid, the finding that the 
plaintiff mortgagee was entitled to a de- 
cree will be presumed supported by the 
evidence, thus rendering untenable the 
contention that the mortgage had expired 
under this section, and that payment of 
the amount due had been made. First 
Nat. Bank of Missoula v. Marlowe et al., 
71 Mont. 461, 230 Pac. 374. 

This section, declaring that a mortgage 
on real property, duly recorded, is good 
and valid against the creditors of the 
mortgagor or subsequent purchasers or 
encumbrancers, for eight years and no 


8271. Satisfaction of mortgage. 


Cited in Solberg v. Sunburst Oil & Gas 
Co. et al., 70 Mont. 177, 181, 183, 225 


longer, unless the renewal affidavit pro- 
vided for therein be filed, is not a re- 
cording statute, affecting notice, but is a 
statute of limitations, affecting the rem- 
edy, the effect of which is that such a 
mortgage, in the absence of the renewal 
affidavit, ceases to be of binding force as 
against the persons mentioned and _ be- 
comes unenforceable by the lapse of eight 
years from the maturity of the debt or 
obligation secured. Morrison v. Farmers’ 
ete. State Bank, 70 Mont. 146, 225 Pace. 
123. 

This section, construed as a statute of 
limitations, is not open to attack on con- 
stitutional grounds. Morrison v. Farmers’ 
etc. State Bank, 70 Mont. 146, 225 Pac. 
123. 


Pae. 612; Noyes Estate v. Granite-Alaska 
Co., 64 Mont. 406, 418, 210 Pac. 96, 


8273. Certain corporate mortgages—How governed. All mortgages, 


deeds of trust, or assignments for the benefit of creditors, of both real 
and personal property, executed by a corporation, are governed by the 
law relating to mortgages, or deeds of trust of real property and must 
be recorded in the office of the county clerk of every county where any 
part of said property is situated, and the same are valid, notwithstanding 
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8275] Crvin Cops. [Part V 
the possession of such property is retained by such corporation, but any 
such mortgages, deeds of trust, or assignments for the benefit of creditors 
must be accompanied by the affidavit of good faith required to accom- 
pany mortgages of personal property, which said affidavit may be made 
on behalf of any such corporation by the a secretary or manag- 
ing agent thereof. 


Amd. Sec. 1, Ch. 39, L. 1927. 


CHAPTER 88. 
MORTGAGES OF PERSONAL PROPERTY. 


8275. What property may be mortgaged—Advances — Preferences. 
Any: interest in personal property which is capable of being transferred 
may be mortgaged. Such property or interest may be mortgaged to 
| secure existing debts, to secure debts created simultaneously with the 
execution of the mortgage and to secure advances then in contemplation 
but to be made in the future. Amounts constituting existing debts or 
obligations shall have a preference lien as against future advances, and 
/advances made under the terms of the mortgage shall have preference in 
the order in which said amounts are advanced by the mortgagee to the 
mortgagor. The total amount of all advances contemplated and to be 
_ subject to mortgage protection must be stated in the mortgage and with 
the original debt shall constitute a preference lien for the life of the 
mortgage for the maximum amount provided in the mortgage as against 
_all mortgages and other intervening liens subsequent in date to the time 

of the filing of the mortgage; excepting that the lien for services ren- 
dered by a thresherman as specified in section 8366 of the Revised Codes 
of Montana 1921, shall be prior to and have precedence over any mort- 
gage, encumbrance or other len upon said grain or other crops; also 
excepting the lien for the seed furnished for the purpose of growing this 
particular crop as specified in section 8359, which said seed lien shall have 
priority over all other liens and encumbrances thereon except the said 
thresherman’s liens and also excepting any other lien given priority by 
statute. The mortgagee shall upon demand of the mortgagor or a cred- 
itor furnish a statement of all such advances and amounts paid on the 
principal sum secured, provided such statement shall not impair or affect 
the lien created for all advances. 


Amd. Sec. 1, Ch. 32,L, 1923; Amd. Sec. so described as to enable the sheriff to 


1, Ch. 116, L. 1925. 

Subsequently to be acquired personal 
property may be mortgaged, provided it 
is such as is capable of delivery, and such 
as may be taken possession of by the 
mortgagee upon its acquisition by the 
mortgagor. Security State Bank v. 
Mariette, 69 Mont. 536, 223 Pac. 114. 

While a mortgagor of personal prop- 
erty may include in the mortgage prop- 
erty thereafter to be acquired by him, 
such property must be described so ac- 
curately that third persons consulting the 
record may be put on notice as to what 
is intended to be mortgaged, and if not 


identify such property, the mortgage as 
to it is void as against such third per- 
sons. Hackney v. Birely, 67 Mont. 155, 
215 Pac. 642. 

The purchaser of personal property un- 
der a conditional sale contract whereby 
title was reserved in the seller until full 
payment made had a mortgageable interest 
in it. Hoeller v. Moog et al., 60 Mont. 
74, 198 Pac, 367. 

Sections 8275-8291, were cited as chap- 
ter 86, session Laws of the Laws of the 
Thirteenth Legislative Assembly, in Fer- 
gus Motor Co. v. Sorenson, 73 Mont, 122, 
130, 235 Pace. 422; as chapter 86, L. 1913, 
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in First Nat. Bank v. Montana Emporium 
Co., 59 Mont. 584, 593, 197 Pac. 994. 


CHATTEL MORTGAGES. 


[8276-8280 


For text treatment of this subject see 
vol. 5 Cal. Jur. 46. 


8276. Execution—Affidavit of good faith—Copy of mortgage and 


receipt. 


Under the rule that an instrument not 
entitled to record, though: actually re- 
corded, does not impart any constructive 
notice whatever, held that, where a chat- 
tel mortgage was not entitled to filing 
because of the absence of a receipt at- 
tached thereto showing that the mort- 
gagee had surrendered to the mortgagor 
a copy of the mortgage its filing imparted 
no notice to the conditional vendor of 
the property, mortgaged by the vendee 
after the sale, and the contract of sale 
was properly admitted in evidence in de- 
fense to an action for the conversion of 
the property taken by defendant vendor 
under the provisions of the contract upon 
condition broken. Doering v. Selby et 
al., 75 Mont, 416, 244 Pac. 485. 

This section as amended provides that in 
order to entitle a chattel mortgage to be 
filed it must have attached thereto a re- 
ceipt showing that the mortgagor received 
a copy of the mortgage. A receipt ap- 
peared immediately below the signature 
of the mortgagor and above the acknowl- 
edgment and affidavit of good faith and 
recited that a “true, full and complete 
copy of the foregoing mortgage” had been 
received. Held, that the statute must be 
liberally construed, that, so construed, the 
contention that the mortgage was not en- 


titled to be filed because the receipt re- 
ferred only to what preceded it in point 
of arrangement and not to what followed 
and was therefore incomplete has no 
merit, and that the mortgage conformed 
substantially to the above requirement. 
Swords v. Occident Elevator Co., 72 
Mont. 189, 232 Pac. 189. 

Where one takes a second mortgage 
on chattels with actual notice of the ex- 
istence of the prior lien, the fact that 
the first mortgage does not have an affi- 
davit of good faith attached thereto does 
not render the second mortgage superior 
to the first one. Fergus County v. First 
State Bank of Hilger, 67 Mont. 1, 213 
Pac. 1114. 

In an action by a trustee in bank- 
ruptecy to set aside chattel mortgages 
given by the bankrupt, the question of 
whether the mortgages were in fraud of 
creditors under sections 8276 and 8603 
and 8606, being intended to hinder and 
delay them, under the evidence, which 
was conflicting, was for the jury. Igna- 
tius v. Farmers’ State Bank of Havre, 
272 Fed. 33. 


For text treatment of this subject see 
vol. 5 Cal. Jur. 53, 55. 


8278. Filing of mortgages in office of county clerk. 


The provision of this section for the 
filing of chattel mortgages is intended to 
impart notice only to creditors of the 
mortgagor and subsequent purchasers and 
encumbrancers in good faith for value. 
Moore et al. v. Crittenden et al, 62 
Mont. 309, 204 Pac. 1035. 


8279. Duration of liens. 


The record of a chattel mortgage as 
provided by this section is equivalent to 
a delivery of the property by the mort- 
gagor to and its retention by the mort- 
gagee, and therefore whatever cannot be 
delivered and retained, except as to 
property potentially in being in which 
the mortgagor has a personal interest, 


Cited in Hackney v. Birely, 67 Mont. 
155, 160, 215 Pac. 642. 


For text treatment of this subject see 
vol, 5 Cal. Jur. 60. 


cannot be placed of record. Hackney v, 

Birely, 67 Mont. 155, 215 Pac. 642. 
Cited in Morrison v. Farmers’ etc. State 

Bank, 70 Mont. 146, 154, 225 Pac. 123. 


For text treatment of this subject see 
vol. 5 Cal. Jur. 62. 


8280. Renewal of mortgages—Affidavit. 
Cited in Morrison v. Farmers’ etc. State Bank, 70 Mont. 146, 153, 225 Pac. 123, 


Mont. Code Supp. 57 
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8286. Foreclosure of mortgages—By action—By sale of property— 


Indemnity bond and notice of sale. 


The requirements of this section, under 
which a mortgagee of chattels may have 
the same sold on default of the mortgagor 
in execution of the power granted to him 
by the terms of the mortgage, must be 
strictly complied with; otherwise juris- 
diction to make it is absent and the sale 
does not divest the mortgagor of title. 
Trudell v. Hingham State Bank, 62 Mont. 
557, 205 Pac. 667. 

Where the notice of sale of chattel 
mortgaged property stated that a sale 


of a portion of it would be had at a cer- 
tain hour at a given place, and sale of 
another portion of it at a different place 
and hour, and all of it was sold at one 
place in violation of the statute and the 
provisions of the mortgage, the sale was 
void. Trudell v. Hingham State Bank, 
62 Mont. 557, 205 Pac. 667. 

Cited as section 5769, Revised Codes, 
in Samuell v. Moore Mere. Co. et al., 62 
Mont, 232, 236, 204 Pae. 376, 


8290. Mortgage on growing crop, and the lien thereof. 


Under this section the lien of a mort- 
gage upon a growing crop for the pur- 
chase price of farm machinery attaches 
only to the crop next maturing after the 
execution of the mortgage. Crone vy. 
Occidental Elevator Co. et al, 70 Mont. 
211, 224 Pace. 659. 


a crop grown by the lessee as security 
for advances made by him to the lessee 
did not deprive him of his right as 
mortgagee of a crop grown by the lessee 
in 1921, the lien created in 1919 not at- 
taching to the crop of 1921 under this 
section. Crone v. Occidental Elevator Co. 


In an action for the conversion of 
grain, the fact that defendant had actual 
knowledge of a contract made in 1919 
under which plaintiff lessor of farm land 
claimed to be entitled to the possession of 


et al., 70 Mont. 211, 224 Pac. 659. 


For text treatment of this subject see 
vol. 5 Cal. Jur. 46, 


8290.1. Chattel mortgage may include increase when. A chattel 
mortgage given upon livestock, may, if specified therein, include all in- 
crease of like kind or progeny, and wool of such mortgaged animals, from 
year to year, during the life of the mortgage. 

En. Sec. 1, Ch. 100, L. 1923. 


Cited in Hackney v. Birely, 67 Mont. 
155, 159, 215 Pac. 642. 


Chattel mortgage on livestock as in- 
eluding increase, note, 39 A. L. R. 153. 

For text treatment of this subject see 
vol. 5 Cal. Jur. 70. 


8291. Penalty for removing mortgaged property or that covered by 
vendor’s liens. Every person who, after mortgaging any personal prop- 
erty or having executed a conditional sale contract or agreement under the 
terms of which the title to said property remains in the vendor, except 
locomotives, engines, rolling stock or a railroad, steamboat machinery 
and vessels in actual use, removes or causes to be removed, or permits the 
removal of any such property during the existence of the lien thereon 
created by such mortgage, or while title to said property remains in the 
vendor, from the county where said property was situated at the time of 
the execution of such mortgage or such conditional sale contract or agree- 
ment; or, in case of a mortgaged crop, from the land on which the same 
was grown, or sells or removes said property or crop, or any part thereof, 
without the consent in writing of the mortgagee or vendor first had 
and obtained shall be guilty of a misdemeanor, but if such sale be made 
or removal had with intent to deprive the mortgagee or vendor of his 
claim thereto or interest therein, such person shall be guilty of larceny 
and shall be punished in the same manner and to the same extent as for 
larceny of the property so removed or disposed of. 
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Amd. Sec. 1, Ch. 23, L. 1923. 


This section, forbidding the sale of 
mortgaged chattels without the consent of 
the mortgagee, is designed for his protec- 
tion and does not declare such a sale 
void or impose any penalty upon the pur- 
ehaser; and where a sale is made, the 
title of the mortgagor passes, the buyer 
acquiring whatever equity there is in 


PLEDGE. 


[8292-8314 


the property over and above the amount 
due upon the mortgage. Puckett v. Hop- 
kins et al., 63 Mont. 137, 206 Pae. 442. 

Cited in Fergus Motor Co. v...Sorenson, 
73 Mont. 122, 132, 235 Pae. 422, 


For text treatment of this subject see 
vol. 5 Cal. Jur. 120. 


CHAPTER 89. 
PLEDGE, 


8292. Pledge defined. 


Cited in Goriez v. Rock Creek Ditch Co. et al., 67 Mont. 566, 571, 216 Pac. 778. 


8293. When contract is to be deemed a pledge. 


The lien of a pledge is dependent upon 
possession and a pledge is therefore not 
valid until the property pledged is de- 
livered to the pledgee or to a pledge- 
holder. Goriez v. Rock Creek Ditch Co. 
et al., 67 Mont. 566, 216 Pac. 778. 


For discussion of facts constituting a 
pledge of corporate stock, see Goriez v. 
Rock Creek Ditch Co. et al, 67 Mont. 
566, 216 Pac. 778. 


For text treatment of this subject see 
vol. 21 Cal. Jur. 289, 


8294. Delivery essential to validity of pledge. 


Cited as section 5776, Revised Codes, in Savage Tire Sales Co. v. Stuart et al, 


61 Mont. 524, 528, 203 Pac. 364. 


8299. Pledge-holder defined. 


Cited in Goriez v. Rock Creek Ditch Co. et al., 67 Mont. 566, 571, 216 Pac. 778. 


8312. Pledgee’s sale of securities. 


Under this section, a pledgee bank to 
which collateral in the shape of promis- 
sory notes had been sent to secure a loan 
had no right to sell them but could only 
collect them when due. Springhorn v. 
Roberts et al, 77 Mont. 395, 250 Pace. 
1112. 

Under this section, where a bank had 
pledged to another bank promissory notes 
owned by it, as security for indebtedness 
due, the latter bank was without author- 
ity to sell the collateral upon insolvency 
of the former, but was bound to hold and 
collect it when due and apply the pro- 
ceeds to the payment of the debt secured. 
State v. American Bank & Trust Co., 76 
Mont. 445, 247 Pac. 336. 

Where the contract under which a bank 
delivered negotiable paper as _ security 
for a debt due the pledgee which was 
thereafter sold by the latter contrary to 
the provisions of this section was not 


put in evidence in a proceeding against 
the receiver of the pledgor bank by the 
purchaser to have his claim against the 
bank allowed, it will be presumed that 
the contract was not in contravention of 
the statute. State v. American Bank & 
Trust Co., 76 Mont. 445, 247 Pac. 336. 

Constructive delivery of accounts by a 
debtor to a creditor for the purpose of 
collection is sufficient to satisfy the rule 
that a pledge is dependent upon posses- 
sion of the thing pledged. Savage Tire 
Sales Co. v. Stuart et al., 61 Mont. 524, 
203 Pae. 364, 

Cited in State ex rel. Rankin v. Yel- 
lowstone Bank ete. Co., 75 Mont. 43, 47, 
243 Pac. 813. 


For text treatment. of this subject see 
vol. 18 Cal. Jur. 102; vol. 21 Cal. Jur. 
333, 362. 


8314. Surplus to be paid to pledgor. 
Cited in State v. American Bank & Trust Co., 76 Mont. 445, 449, 247 Pac. 336, 


899 


8339, 340] 


Civin Cope. 


[Part V 


CHAPTER 91. 
‘MECHANICS’ LIENS. 


8339. Who entitled to lien. 


Every mechanic, 


miner, machinist, 


architect, foreman, engineer, builder, lumberman, artisan, workman, la- 
borer, and any other person, performing any work and labor upon or 
furnishing any material, machinery or fixture for, any building, structure, 
bridge, flume, canal, ditch, aqueduct, mining claim, coal mine, quartz 
lode, tunnel, city or town lot, farm, ranch, fence, railroad, telegraph, tele- 
phone, electric light, gas, or water works or plant, or any improvements, 
upon complying with the provisions of this chapter, for his work or labor 
done, or material, machinery or fixtures furnished, has a lien upon the 
property upon which the work or labor is done or material is furnished. 


Amd. Sec. 1, Ch. 23, L. 1925. 


For discussion of sufficiency of items 
in a lien statement, and validity of lien 
for work done after the date of the ac- 
count, see McAboy v. Junk, 68 Mont. 198, 
216 Pae. 1111. 

Under the rule of noscitur a sociis, a 
threshing-machine is not a “structure” 
within the meaning of this section, pro- 
viding for mechanics’ and materialmen’s 
liens on any “building, structure, flume,” 
etc., but a structure to be lenable must, 
at the time labor is performed upon or 


.8340. How lien perfected. 


A verification to a mechanic’s lien to 
the effect that affiant, after deposing di- 
rectly and positively that he had read the 
claim for lien and knew its contents, that 
the matters and things therein stated 
were true ‘as he verily believes,” was a 
sufficient compliance with the provisions 
of this section and not void as having 
been made on information and _ belief. 
Gregg v. Sigurdson et al., 67 Mont. 272, 
215 Pac. 663. 


Where an order for machinery to be 
shipped f. 0. b. their place of shipment 
is accepted by the seller and they are so 
shipped “net 30 days 2%-10,” the bill 
of lading or invoice being sent to the 
buyer, the sale is complete as of the day 
of shipment and the machinery is “fur- 
nished”’ within the meaning of this sec- 
tion, requiring the filing of claim of lien 
within ninety days after the material or 
machinery has been furnished. Richard- 
son G. 8. Co. v. Valier Elevator Co., 67 
Mont. 227, 215 Pac, 237. 


The requirement of this section that a 
mechanie’s lien must be verified as a “just 
and true account of the amount due, 
after allowing all credits,” etc., held to 
have been met by a certification that the 
notice of lien and statement of account 
was true; that the statement contained 
a full and true amount due the lienor, 


materials are used in connection with its 
creation, improvement or repair upon it, 
be attached to land. Barnes v. Montana 
Lumber ete. Co., 67 Mont. 481, 216 Pae. 
330. 


Mechanie’s lien for building erected by 
licensee, note, 45 A, L. R. 581. 

Material specifically fabricated for and 
adapted to building, but not used therein, 
note, 33 A. L. R. 320. 

For text treatment of this subject see 
vol. 17 Cal. Jur. 22, 28. 


ete., after allowing all credits and offsets, 
signed by one of two partners and sworn 
to before a notary public. Leigland v. 
Rundle L. & A. Co., 64 Mont. 154, 208 
Pae. 1075, 

A substantial, rather than a technical, 
view should be taken of the question 
whether a materialman’s lien is founded 
upon one or more divisible contracts or 
involves one or more accounts. Rogers- 
Templeton Lumber Co. v. Welch, 63 Mont. 
287, 208 Pac. 600. 

The meehanie’s lien statute is remedial 
in its nature, and to effectuate the pur- 
pose of its enactment after the lien has 
once attached, it should be given a lib- 
eral construction. Rogers-Templeton Lum- 
ber Co. v. Welch, 63 Mont. 287, 208 Pac. 
600. 

In an action to foreclose a material- 
man’s lien, the plaintiff must prove, not 
only that the materials were furnished, 
but also that they were used in the con- 
struction of the building sought to be 


charged. Pittsburgh Plate Glass Co. v. 


Culbertson Hotel Co. 
605, 205 Pac. 957, 
In an action to foreclose a material- 
man’s lien, the plaintiff must prove not 
only that the materials were furnished, 
but also that they were used in the con- 
struction of the building sought to be 
charged. Pittsburgh Plate Glass Co, v. 


et al. 62 Mont. 
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Culbertson Hotel Co., 62 Mont. 605, 205 
Pac. 957. 

Under this section where title to the 
land on which a building was constructed 
with material furnished by plaintiff is not 


in the lienee, the lien extends to the 


building only, and in such a case any error 
or mistake in the description of the land 


8342. What property affected. 


Under this section, while a mechanic’s 
or materialman’s lien extends primarily 
to the building, if the land upon which 
it is erected “belongs” to, i. e., is the 
property of, the person who causes the 
building to be constructed, the lien ex- 
tends also to the land; but if the owner 
of the building loses title to the land, 
or if it is encumbered when work com- 
mences under the building contract, then 
the lien attaches to the building only. 
Louis v. Theatorium Co. et al., 69 Mont. 
50, 222 Pac. 1062. 

Where title to the land and buildings 
erected thereon is in the person who 
caused the building to be constructed, 
and after commencement of the work of 
construction, a mortgage is given on the 
land, the mortgage is inferior to a me- 
chanie’s lien for work done or materials 
furnished in the construction of the build- 
ing. Louis v. Theatorium Co. et al., 69 
Mont. 50, 222 Pac. 1062. 


LIENS FOR SALARIES AND WAGES. 


[8342-8355 


in the notice of lien deos not affect the 
validity of the lien if the “property”; 
i. e., the building, can be identified. Mid- 
land C. & L. Co. v. Ferguson et al., 61 
Mont. 402, 202 Pac. 389. 


For text treatment of this subject see 
vol. 17 Cal. Jur. 105 et seq. 


The fact that a materialman who has a 
lien on a building only also claims a 
lien on land which he eannot subject 
thereto will not defeat his lien on the 
building. Morrow v. Dahl et al., 66 
Mont. 251, 213 Pac. 602. 

A person selling materials to be used 
in the erection or remodeling of a build- 
ing has a lien on the building inde- 
pendently of the land on which the same 
may be situate and it is therefore imma- 
terial to the validity of the lien that 
the purchaser did not have title to the 
land. Morrow v. Dahl et al., 66 Mont. 
251, 213 Pac. 602. 

This and section 8344 were cited as sec- 
tions 7293-7295, Revised Codes, in Mid- 
land C. & L. Co. v. Ferguson et al., 61 
Mont. 402, 405, 407, 202 Pac. 389. 


For text treatment of this subject see 
vol. 17 Cal. Jur. 1538, 155. 


8343. Leasehold interest—How affected. 


A heating plant and connecting pipes 
installed in a greenhouse constructed by 
a mechanic’s lien claimant were fixtures 
and subject to removal as a part of the 
structure caused to be erected by a lessee 
of the land, the lien under this section 
extending in such a case to the entire 


building and improvements added by the 
lessee to the lessor’s land. Cited in Bar- 
tholomew v. James et al., 76 Mont. 359, 
246 Pac. 771, 

Cited in Louis v. Theatorium Co. et 
al., 69 Mont. 50, 56, 222 Pac. 1062. 


8344. Priority of lien over mortgage. 
Cited in Louis v. Theatorium Co. et al., 69 Mont. 50, 55, 222 Pac. 1062. 


CHAPTER 92. 
LIENS FOR SALARIES AND WAGES. 


8351. Preferred creditors when assignment of property is made. 


After a wage-earner has once estab- 
lished his right to preference payment 
for wages earned within the period of 
sixty days immediately preceding a levy 
upon the property of his employer, by 
giving the notice provided for by the 
Wageworkers’ Law he may assign his 


claim; the assignment carries with it the 


8355. Service of notice. 


lien as an incident, and the assignee is 
therefore entitled to bring suit thereon. 
Thompson v. Twodot Fertilizer Co. et al., 
71 Mont. 486, 230 Pac. 588. 


For text treatment of this subject see 
vol. 3 Cal. Jur. 323. 


Sections 8355, 8356, 8357, were cited in Thompson v. Twodot Fertilizer Co. et al., 
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8359-8375] 


Civit Cope. 


[Part V 


CHAPTER 93. 
LIENS UPON CROPS FOR SEED GRAIN AND HAIL INSURANCE, 


8359. Lien upon crops for seed or for funds to purchase seed. 


In view of this section, providing that 
a corporation may perfect a seed lien, 
the statute, however, not specifying the 
manner in which the statement of lien 
shall be verified nor by whom in the 
event the claimant is a corporation, and 


- only act through its officers, an affidavit 


attached to such a lien claim signed 
“First National Bank of Savage” by its 
president and cashier was _ sufficient. 
Thedin et al, v. First Nat. Bank of Sav- 
age, 67 Mont. 65, 214 Pac. 956. 


in view of the fact that a corporation can 


8360. Filing statement of lien in office of county clerk and recorder. 
Cited in Thedin et al. v. First Nat. Bank of Savage, 67 Mont. 65, 70, 214 Pac. 956. 


8361. Priority of lien. 
Cited in Thedin et al. v. First Nat. Bank of Savage, 67 Mont. 65, 69, 214 Pac. 956. 


CHAPTER 94. 
THRESHERMEN’S LIENS. 


8370. Limitation of actions to foreclose threshermen’s liens. All ac- 
tions for the foreclosure and enforcement of the lien herein provided for 
must be commenced within six months from the filing of the len. 


Amd, Sec. 1, Ch. 28, L. 1923. 


CHAPTER 95, 
LIENS ON OIL AND GAS WELLS AND PIPE-LINES. 


8375. Liens for labor and material for oil and gas wells and pipe- 
lines. Any person, corporation, or copartnership who shall under con- 
tract, expressed or implied, with the owner of any leasehold for oil and 
gas purposes, or the owner of any gas pipe or oil pipe-line, or with the 
trustee or agent of such owner, who shall perform labor or furnish ma- 
terial, machinery, and oil well supplies used in the digging, drilling, tor- 
pedoing, completing, operating, or repairing of any oil or gas well, or who 
shall furnish any oil well supplies, or perform any labor in constructing 
or putting together any of the machinery used in drilling, torpedoing, 
operating, completing or repairing any gas well, shall have a lien upon 
all of the right, title and interest of such owner in and to the whole of 
such leasehold or oil pipe-line or gas pipe-line, or lease for oil and gas 
purposes, the building, and appurtenances, and upon the material and 
supplies so furnished, and upon all of the right, title and interest of such 
owner in and to said oil and gas well for which they were furnished, 
and upon all of the right, title and interest of such owner in and to all 
other oil wells, fixtures, and appliances used in the operating for oil and 
gas purposes upon the leasehold for which said material and supplies 
were furnished and labor performed. 

Amd. Sec. 1, Ch, 152, L. 1923, 
Casings of oil or gas well as subject to mechanic’s lien, note, 39 A. L. R. 1260. 
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8377. Enforcement and filing of liens—Limitations. The liens herein 
ereated shall be enforced in the same manner, and the notice of same 
shall be given in the same manner, and the materialman’s statement, or 
the len of any laborer herein mentioned, shall be filed in the same 
manner as now provided by the laws of Montana for materialmen’s and 
mechanics’ lens, except that the time within which such liens must be 
filed shall be six months instead of ninety days; and the method of pro- 
cedure provided by the laws of the state of Montana for enforcing of ma- 
terialmen’s and mechanics’ liens shall govern the enforcement thereof. 


Amd. Sec. 2, Ch. 152, L. 1923. 


CHAPTER 96. 
MISCELLANEOUS LIENS. 


8378. Lien of seller of real property. 


This section, providing for a vendor’s For definition of a “vendor’s lien” and 


lien for so much of the purchase price 
of real property as remains unpaid and 
unsecured, has no application to an ex- 


discussion of circumstances constituting 
a waiver of same, see Digen v. Senultz, 
65 Mont. 190, 210 Pace. 1057. 


ecutory contract of sale under which the 
vendor retains title in himself until the 
purchase price is fully paid. Smith v. 
Bunston, 72 Mont. 535, 234 Pac. 836. 


For text treatment of this subject see 
vol. 25 Cal. Jur. 739. 


8383. Agister’s liens and liens of service—Priority. 


This section, according a lien to a 
ranchman, farmer or herder, for keeping, 
feeding or pasturing livestock, applies 
only to one entrusted with the care, cus- 
tody and control of animals under a con- 
tract of bailment, and under it a lien is 
not given to an employee, or a herder, on 
the livestock of his employer for wages 


due for herding them. Love v. Hecer et 
al., 67 Mont. 497, 215 Pac. 1099. 


For text treatment of this subject see 
vol. 16 Cal. Jur. 303; vol. 2 Cal. Jur. 22. 

Priority of lien for storage of auto- 
mobile, note, 31 A, L. R. 837. 


8385. Procedure to enforce lien—Sale. If payment for such work, 
labor, feed, or services, or material furnished, is not made within thirty 
(30) days after the performance or furnishing of the same, the person 
entitled to a lien under the provisions of this section may enforce said 
lien in the following manner: He shall deliver to the sheriff or a constable 
of the county in which the property aforesaid is located a statement of 
the amount of his claim against said property, a description of the prop- 
erty, and the name of the owner thereof, or of the person at whose request 
the work, labor, or services were performed, or the materials furnished. 
Upon receipt of such statement, the sheriff or constable shall proceed 
to advertise and sell at public auction so much of the property covered 
by said lien as will satisfy same. Such sale shall be advertised, con- 
ducted, and held in the same manner as provided by law for the sale of 
mortgaged personal property by sheriffs. Such notice shall be given for 
not less than five (5) nor more than ten (10) days prior to the date of 
sale. The proceeds of the sale shall be applied by the sheriff to the dis- 
charge of the lien and the costs of the proceedings in selling the property 
and enforeing the lien, and the remainder, if any, or such part as is 
required to discharge the claims, shall be turned over by the sheriff to 
the holders, in the order of their precedence, of the chattel mortgages or 
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other lien claimants of record against said property, and. the balance of 
the proceeds shall be turned over to the owner of the property. Provid- 
ing, however, that before making seizure of any property under the pro- 
visions of this section, the sheriff may require an indemnity bond from 
the lienor in not to exceed double the amount of the claim against said 
property, said bond and the surety or sureties thereon to be approved by 
said sheriff. 


Amd. Sec. 1, Ch. 130, L. 1927. 


CHAPTER 98. 
GENERAL PROVISIONS. 


8401. Short title. 


The Uniform Negotiable Instruments 
Act (secs. 8401-8596) supersedes the law 
of suretyship (secs. 8195-8208) as there- 
tofore applicable to negotiable instru- 
ments, and therefore one who signed a 
note as maker bound himself absolutely 
to pay, though in fact but an accommoda- 
tion maker, and could not escape liabil- 
ity to a holder in due course under a plea 


of having been a surety only. Merchants’ 
Nat. Bank v. Smith et al., 59 Mont. 280, 
15 A. L. R. 430, 196 Pace. 523. 

Cited in Grosfield v. First Nat. Bank, 
73 Mont. 219, 233, 236 Pae. 250. 


For text treatment of this subject see 
vol. 19 Cal. Jur. 794. 


8402. Definitions and meaning of terms. 


The mere possession of a promissory 
note by a foreign administrator, made 
payable to the order and transferred to 
his intestate but never indorsed, does not 
constitute him a holder thereof within 
the meaning of the Negotiable Instru- 
ments Law, and he is therefore not en- 
titled to maintain an action thereon in 
his individual capacity but may main- 


tain it only in his representative capa- 
city after taking out ancillary letters. 
Lefebure et al. v. Baker et al., 69 Mont. 
193, 220 Pace. 1111, 

This and section 8403 were cited as 
sections 5843 and 5844, Revised Codes, 
in Merchants’ Nat. Bank v. Smith et al., 
59 Mont. 280, 290, 291, 15 A. L. R. 430, 
196 Pace. 523. 


8403. Person primarily liable on instrument. 


Defendant, an accommodation maker, 
was primarily liable on the note, though 
the bank, at the time it took the instru- 
ment, knew that he was lending his name 
to his comaker, and was not discharged 
from liability by the act of the bank in 
releasing mortgage security furnished by 
the latter without his (defendant’s) 
knowledge or consent. Merchants’ Nat. 


Bank of Billings v. Smith et al., 59 Mont. 
280, 15 A. L. R. 430, 196 Pace. 523. 
Cited in Anderson v. Border et al., 75 
Mont. 516, 526, 244 Pac. 494, 
Cited in Mulany v. Murray, 68 Mont. 
245, 251, 216 Pac. 1105, 


For text treatment of this subject see 
vol. 19 Cal. Jur. 872, 


CHAPTER 99. 
FORM AND INTERPRETATION. 


8408. Form of negotiable instrument. 


Cited in Grosfield v. First Nat. Bank, 
73 Mont. 219, 233, 236 Pac. 250; Wood v. 
Ferguson et al., 71 Mont. 540, 550, 230 
Pac. 592; Great Falls Nat. Bank v. Young 
et al., 67 Mont. 328, 335, 215 Pac, 651. 


Validity and effect of note payable to 
maker without words of negotiability, 
notes, 42 A. L. R. 1067; 50 A. L. R. 426. 


Negotiability of instrument payable in 
“current funds,” “currency,” ete., note, 
36 A. L. R. 1358 

Acceleration provision as _ affecting 
negotiability, note, 34 A. L. R. 872. 

Place of maker’s signature on bill or 
note, note, 20 A. L. R. 394. 


Negotiability of instrument as affected 
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by incompleteness of the attempt to fix 
due date, note, 19 A. L. R. 508. 


8409. Certainty as to sum, what 


The words “attorney’s fee’ and “costs 
of collection” as used in a promissory 
note containing a provision for the pay- 
ment of an attorney’s fee and costs of 
collection mean the same thing, so that 
the use of both of them in the conjunc- 
tive imposed no greater burden on the 
maker than would their use in the dis- 
junctive have done and did not render 


ForM AND INTERPRETATION. 


[8409-8423 


For text treatment of this subject see 
vol. 19 Cal. Jur. 808. 
constitutes, 


the note non-negotiable. Wood v. Fer- 
guson et al., 71 Mont. 540, 230 Pac. 592. 


Negotiability as affected by provision 
in relation to discount or interest, note, 
51 A. L. BR. 294. 

For text treatment of this subject see 
vol. 19 Cal. Jur. 809. 


8411. Determinable future time, what constitutes. 
Cited in Great Falls Nat. Bank v. Young et al., 67 Mont. 328, 335, 215 Pac. 651. 


8412. Additional provisions not affecting negotiability. An instru- 
ment which contains an order or promise to do any act in addition to the 


payment of money is not negotiable. 


But the negotiable character of an 


instrument otherwise negotiable is not affected by a provision which: 
1. Authorizes the sale of collateral securities in case the instrument 


be not paid at maturity; or, 


2. Authorizes a confession of judgment if the instrument be not paid 


at maturity; or, 


3. Waives the benefit of any law intended for the advantage or pro- 


tection of the obligor; or, 


4. Gives the holder an election to require something to be done in 


lieu of payment of money. 


5. An instrument otherwise negotiable in character is not affected 
by the fact that it was at the time of the execution or subsequently 
secured by mortgage on real or personal property. 

But nothing in this section shall validate any provision or stipulation 


otherwise illegal. 
Amd. Sec. 1, Ch. 143, L. 1923. 


Negotiability of note as affected by 
provision therein, or in mortgage secur- 
ing the same, for payment of taxes, as- 


sessments or insurance, note, 45 A. L. R. 
1074. 

For text treatment of this subject see 
vol. 19 Cal. Jur. 817. 


8421. Blanks—When may be filled. 


Cited in Burnett v. Burnett, 68 Mont. 
546, 548, 219 Pac. 831. 
Cited as section 5862, Revised Codes, 


_Pae. 


in Merchants’ Nat. Bank v. Smith et al, 
59 Mont. 280, 294, 15 A. L. R. 430, 196 
523. 


8423. Delivery—When effectual—When presumed. 


Under this section delivery of a promis- 
sory note, in order to be effectual, must 
be made by or under the authority of 
the maker of the instrument, and there- 
fore where no such delivery is shown the 
payee named therein cannot recover on it. 
Baroch v. Greater Montana Oil Co., 70 
Mont. 93, 225 Pac. 800. . 


Under this section, providing that where - 


a negotiable instrument is no longer in 
the possession of a party whose signature 


appears thereon a valid and intentional 
delivery by him is presumed, held, in an 
action on a promissory note, that its 
production by plaintiff raised a presump- 
tion of a valid and intentional delivery 
of it to the payee by the maker, and 
that it was properly admitted as against 
the objection that plaintiff was not the 
owner or holder thereof. Ely, Salyards & 
Co. v. Farmers’ HE, Co., 69 Mont, 265, 221 
Pac. 522, 
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Parol evidence to show- conditional de- 
livery of note, note, 20 A. L. R. 424. 


Civiu Cope, 
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For text treatment of this subject see 
vol. 19 Cal. Jur. 826, 1036, 


8424, Construction where instrument is ambiguous. 
Cited in Square Butte State Bank v. Ballard, 64 Mont. 554, 559, 210 Pac. 889. 


8425. Liability of person signing in trade or assumed name. 
Cited as section 5866, Revised Codes, in Larson v. Marcy et al., 61 Mont. 1, 7, 


201 Pae. 685. 


8426. Signature by agent—Authority—How shown. 


Under this section, the signature of 
any party to a negotiable instrument 
may be made by a duly authorized agent. 
Commercial Nat. Bank of Great Falls v. 
Reichelt, 62 Mont. 302, 204 Pac. 1037. 

Persons conducting business as a vol- 
untary association, using a common or 
trade name, may be held jointly and 


8427. Liability of person signing 


Under this section the 
“J. H. Irwin, Presdt. Great Northern 
Surety Co.,” on a note made payable 
to the company was its indorsement and 
not that of the individual signer, the con- 
tention that the words following the 
name were merely descriptio personae and 
did not indicate the character in which 


indorsement, 


severally liable upon a note executed in 
the trade name by their agent author- 
ized to do so. Larson v. Marcy et al., 
61 Mont. 1, 201 Pac. 685. 


For text treatment of this subject see 
vol. 19 Cal. Jur. 822. 


as agent, etc. 


he acted not being maintainable under 
the Negotiable Instruments Law. Com- 
mercial Nat. Bank of Great Falls v. 
Reichelt, 62 Mont. 302, 204 Pac. 1037. 


For text treatment of this subject see 
vol. 19 Cal. Jur. 824. 


CHAPTER 100. 
CONSIDERATION. 


8431. Presumption of consideration. 


Cited in Alley v. Butte & Western Min- 
ing Co., 77 Mont. 477, 487, 251 Pac. 517; 
Allen v. Montana Refining Co., 71 Mont. 


8432. What constitutes value. 


Cited in Schauer v. Morgan et al., 67 
Mont. 455, 465, 216 Pac. 347; Hackney 
v. Birely, 67 Mont. 155, 162, 215 Pac. 642; 


105, 120, 227 Pac. 582; McConnell v. 
Blackley, 66 Mont. 510, 514, 214 Pac. 64. 


McConnell v. Blackley, 66 Mont. 510, 514, 
214 Pac. 64; Mulany v. Murray, 68 Mont. 
245, 252, 216 Pac. 1105. 


8434. When lien on instrument constitutes holder for value. 


Cited in State v. American Bank & 
Trust Co., 76 Mont. 445, 449, 247 Pae. 


336; Union Bank & Trust Co. v. Lynn, 
73 Mont. 473, 476, 237 Pac. 490. 


8435. Effect of want of consideration. 
Cited in United States Nat. Bank v. Chappell, 71 Mont. 553, 563, 230 Pae. 1084. 


8436. Liability of accommodation indorser. 


Where defendant signed a renewal note 
taking the place of a note signed by her 


husband and another, at the request of ° 


the husband for the purpose of lending 
her name to him as comaker, she was an 


accommodation maker within the meaning 
of this section, and not a guarantor, and 
liable as such to a holder for value though 
the latter knew her to be only an accom- 
modation maker and that no consideration 
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moved to her for signing it, the considera- 
tion moving to one or both of her co- 
makers having been sufficient to uphold 
the note. Mulany vy, Murray, 68 Mont. 
245, 216 Pac. 1105. 

Cited in Anderson v. Border et al., 75 
Mont. 516, 526, 244 Pac. 494; as section 
5877, Revised Codes, in Merchants’ Nat. 
Bank v. Smith et al., 59 Mont. 280, 291, 
15 A. L. R. 430, 196 Pac. 523. 


Ricuts oF Houper. 


[8437-8459 


Parol evidence to explain accommoda- 
tion indorsement, note, 35 A. L. R. 1121. 

Bank’s liability to innocent holder on 
officer’s or employee’s indorsement of 
paper for accommodation of third party, 
note, 37 A. L. R. 1376. 

For text treatment of this subject see 
vol. 19 Cal. Jur. 881. 


CHAPTER 101. 
NEGOTIATION. 


8437. What constitutes negotiation. 


Cited as section 5878, Revised Codes, 
in Merchants’ Nat. Bank v. Smith et al., 


59 Mont. 280, 296, 15 A. L. R. 430, 
Pac. 523. 
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8448. Indorser where payable to two or more persons. 
Cited in Swords v. Occident Elevator Co., 72 Mont. 189, 197, 282 Pace. 189, 


CHAPTER 102. 
RIGHTS OF HOLDER. 


8458. Right of holder to sue—Payment. 
Cited in Lefebure et al. v. Baker et al., 69 Mont. 193, 204, 220 Pac. 1111, 


8459. What constitutes a holder in due course. 


Bank held to be a holder in due course 
on the facts involved in Fleming v. Con- 
solidated M. 8S. Co., 74 Mont. 245, 240 
Pac. 376. 

To defeat the claim of ownership of 
coupon Liberty bonds, negotiable in char- 
acter, asserted by plaintiff in his action 
for their conversion, it was incumbent 
upon defendant bank to show that it was 
a holder in due course, under this and 
sections 8465 and 8466. Grosfield v. First 
Nat. Bank, 73 Mont. 219, 236 Pace. 250. 

A holder of a promissory note who 
bought it before maturity in good faith 
paying full value therefor, without ac- 
tual knowledge or notice that it was 
secured by a mortgage, or of the assign- 
ment of the note containing a provision 
that it was being transferred without re- 
course, was a holder in due course within 
the meaning of this section. Wood v. 
Ferguson et al., 71 Mont. 540, 230 Pae. 
592. 

Cited in Anderson v. Border et al., 75 
Mont. 516, 529, 244 Pac. 494; Newer v. 
First Nat. Bank of Harlem, 74 Mont. 
549, 555, 241 Pac. 613; Union Bank & 
Trust Co. v. Lynn, 73 Mont. 473, 476, 
237 Pac. 490; Matteson v. Trask, 63 
Mont. 160, 206 Pace. 428; as section 5900, 
Revised Codes, in Merchants’ Nat. Bank 
vy. Smith et al., 59 Mont. 280, 292, 15 
A. L. RB. 4380, 196 Pac. 523. 


Bona fides of purchaser of promissory 


note as affected by tact that there is 
interest due and unpaid upon it, notes, 
11 A. L. R. 1277; 40 A. L. R. 832. 

Memoranda or notations on paper as 
affecting one’s character as a_ holder 
in due course, note, 34 A. L. R. 1377. 

Necessity of indorsement by all payees 
before maturity to make a transferee a 
bona fide holder, note, 25 A. L. R. 163. 

Payee as holder in due course under 
Negotiable Instruments Law, notes, 15 
Ao Lae Re tes ek Ae Da Be 136s 26 
A. 'L. R. 769; 32 A. L. RB. 289. 

One taking bill or note as gift, or in 
consideration of love and affection, as 
a holder for value or in due _ course, 
protected against defenses between prior 
parties, note, 48 A. L. R. 237, 

Attachment of paper indicating origin 
or consideration as affecting bona fides 
of holder, note, 88 A. L. R. 351. 

Absence of revenue stamps as affect- 
ing bona fides of purchaser, notes, 6 
Acewd. Bia, LOLs lyk ds, Bs. b125. 

Crediting the proceeds of negotiable 
paper to holder’s deposit account as con- 
stituting bank a holder in due course, 
notes, 6 A. L. R. 252; 24 A. L. BR. 901. 

Memoranda or notations on paper as 
affecting one’s character as a holder in 
due course, note, 34 A. L. R. 1377. 

Attachment of paper indicating origin 
or consideration as affecting bona fides 
of holder, note, 38 A. L. BR. 351, 

For text treatment of this subject see 
vol. 19 Cal. Jur. 856. 
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8464. Rights of holder in due course. 
Cited in Wood v. Ferguson et al., 71 Mont. 540, 550, 230 Pac. 592. 


8465. When subject to original defenses. 


Applied with section 8459 in Grosfield 
v. First Nat. Bank, 73 Mont. 219, 236 
Pac. 250. 

This and section 8466 were cited as 


sections 5906 and 5907, Revised Codes, in 
Merchants’ Nat. Bank v. Smith et al., 59 
Mont. 280, 293, 15 A. L. R. 4380, 196 
Pac. 523. 


8466. Who deemed holder in due course. 


Under this section, where, after plain- 
tiff indorsee had made out a prima facie 
case, defendant (drawer) produced evi- 
dence tending fairly to prove that the 
payee had obtained the check through 
fraud, the burden shifted to plaintiff to 
prove every fact necessary to show that 
he was a holder in due course, among 
them; that he took it in good faith and 
for value, failing in which he was not 
entitled to recover. Matteson v. Trask, 
63 Mont. 160, 206 Pac. 428. 

The payee of a negotiable promissory 
note in possession of it is a prima facie 
holder in due course within the meaning 
of the Uniform Negotiable Instruments 


Act, negotiation by indorsement and de- 
livery, not being necessary to constitute 
one a holder in due course. Merchants’ 
Nat. Bank of Billings v. Smith et al., 59 
Mont. 280, 15 A. L. R. 430, 196 Pac, 
523. 

Applied with section 8459 and 8465 in 
Grosfield v. First Nat. Bank, 73 Mont. 
219, 236 Pac. 250. 


Fraud in inception of bill or note as 
throwing upon subsequent holder burden 


of proving that he is holder in due course, 


notes, 18 A. L. R. 18; 34 A. L. RB. 300. 
For text treatment of this subject see 
vol. 19 Cal. Jur. 1038-1042. 


CHAPTER 103. 
LIABILITIES OF PARTIES. 


8467. Liability of maker. 


By making a promissory note to a 
corporation, the maker admits the payee’s 
corporate existence and its capacity to 
indorse. Commercial Nat. Bank of Great 


8468. Liability of drawer. 


A first due presentment of a check for 
payment fixes the rights and _ liabilities 
of the parties and if when due present- 
ment is made, the drawee bank is ready, 
able and willing to pay, and the holder 
permits the fund to remain longer in its 
hands, or accepts in lieu of money the 


Falls v. Reichelt, 62 Mont. 302, 204 Pac. 
1037. 


For text treatment of this subject see 
vol. 19 Cal. Jur. 873. 


bank’s draft on another bank, he does 
so at his own risk, and cannot extend the 
drawer’s liability. Jensen v. Laurel Meat 
Co., 71 Mont. 582, 230 Pac. 1081. 


For text treatment of this subject see 
vol. 19 Cal. Jur. 874. 


8470. When person deemed indorser. 


In the absence of a special agreement 
to that effect, one who signs his name 
on the back of a non-negotiable note is 
not an indorser in the sense that term is 
used in the Negotiable Instruments Law; 
hence an instruction in the language of 
this section, that a person who places his 
signature upon an instrument otherwise 
than as maker, drawer or acceptor is 
deemed to be an indorser, was inappli- 
cable in an action on such a note. Newer 


v. First Nat. Bank of Harlem, 74 Mont. ° 


549, 241 Pac. 6138. 

Cited in Anderson v. Border et al., 75 
Mont. 516, 525, 244 Pac. 494; Wood v. 
Ferguson et al., 71 Mont. 540, 551, 230 
Pace. 592; Square Butte State Bank v. 
Ballard, 64 Mont. 554, 559, 210 Pac. 889. 


For text treatment of this subject see 
vol. 19 Cal. Jur. 880. 
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DISCHARGE OF NEGOTIABLE INSTRUMENTS. 


[8471-8526 


8471. Liability of irregular indorser. 


This section, with reference to the lia- 
bility of irregular or accommodation in- 
dorsers, has no application where a party 
places his indorsement on a promissory 
note after its delivery to the payee unless 
he does so pursuant to an agreement or 
understanding had prior to delivery that 
the indorsement should relate back and 
be considered as having been made be- 


fore delivery; in the absence of such an 
agreement the indorsement constitutes a 
contract of guaranty rather than one of 
surety. Anderson v. Border et al. 75 
Mont. 516, 244 Pac. 494. 


For text treatment of this subject see 
vol. 19 Cal. Jur. 880. 


8472. Warranty—Where negotiation by delivery, etc. 


For statement of the warranties made 
by an unqualified indorser of a promis- 
sory note, see Wood v. Ferguson et al., 71 
Mont, 540, 230 Pac. 592. 


Sections 8472, 8473 were cited in Wood 
v. Ferguson et al, 71 Mont. 540, 551, 
230 Pae. 592. 


8473. Liability of general indorser. 
Cited in Newer v. First Nat. Bank of Harlem, 74 Mont. 549, 555, 556, 241 Pae. 613. 


8475. Order in which indorsers are liable. 
Cited in Anderson v. Border et al., 75 Mont. 516, 526, 244 Pac. 494, 


CHAPTER 104. 
PRESENTMENT FOR PAYMENT, 


8477. Effect of want of demand on principal debtor, 
Cited in Morgan v. Huffman, 76 Mont. 396, 402, 247 Pac. 326. 


8489. What presentment may be dispensed with. 
Cited in Wood v. Ferguson et al., 71 Mont. 540, 551, 230 Pac. 592, 


CHAPTER 105. 
NOTICE OF DISHONOR. 


8496. To whom notice of dishonor must be given. 
Cited in Morgan v. Huffman, 76 Mont. 396, 402, 247 Pac. 326, 


8516. Waiver of notice. 


Sections 8516, 8517, were cited in Wood v. Ferguson et al., 71 Mont. 540, 551, 230 


Pace. 592. 


8525. When protest need not be made. 
Cited in Wood v. Ferguson et al., 71 Mont. 540, 551, 230 Pac. 592, 


CHAPTER 106. 
DISCHARGE OF NEGOTIABLE INSTRUMENTS, 


8526. Instrument—How discharged. 


Cited in Equity Co-operative Assn. v. 
Milling Co., 63 Mont. 26, 36, 206 Page, 
349; as section 5967, Revised Codes, in 


Merchants’ Nat. Bank v. Smith et al., 
59 Mont. 280, 291, 15 A. L. B. 430, 196 
Pac. 523. 
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8527. When person secondarily liable on, discharged. 


The defense that an extension of time 
has been granted to the principal debtor 
on a negotiable note without the consent 
of the surety is under the Negotiable In- 
struments Act, available only to .one 
secondarily liable thereon. Merchants’ 
Nat. Bank of Billings v. Smith et al., 
59 Mont. 280, 15 A. L. BR. 430, 196 Pac. 
523. 


8529. Renunciation by holder. 


This section, providing that the holder 
of a promissory note may in writing 
renounce his rights under it, held inap- 
plicable to an action by the payee against 
the maker where the contract under 
which it was given was rescinded by 


Indorsing payment upon note before 
maturity as releasing indorser, note, 37 
A. L. R. 477. 

Demand note taken in renewal as re- 
leasing indorser, note, 48 A. L. R. 1222. 

For text treatment of this subject see 
vol. 19 Cal. Jur. 928, 


mutual consent. Hollingsworth v. Ruck- 
man, 72 Mont. 147, 232 Pac. 180. 


For text treatment of this subject see 
vol. 19 Cal. Jur. 930. 


CHAPTER 107. 


BILLS 


OF EXCHANGE—FORM AND 


INTERPRETATION, 


8534. Bill not an assignment of funds in hands of drawee. 
Cited in Stankey v. Citizens’ Nat. Bank of Laurel, 64 Mont. 309, 315, 209 Pac. 1054. 


CHAPTER 114. 
PROMISSORY NOTES AND CHECKS. 


8591. Promissory note defined. 


Cited in Wood v. Ferguson et al., 71 
Mont. 540, 550, 230 Pac. 592; Great Falls 


8593. Within what time a check 


Where the board of county commis- 
sioners had wrongfully refused to issue 
an order for the payment of a warrant 
not re-presented for payment until after 
the sixty-day period provided for in sec- 
tion 4758, had expired, and thereafter the 
bank in which its funds were deposited 
became insolvent, the county was not dis- 
charged from liability thereon under this 
section by the holder’s neglect to make 
timely demand for payment, since the 


Nat. Bank v. Young et al., 67 Mont. 
328, 334, 215 Pac. 651. 


must be presented. 


detriment suffered by it was traceable to 
its improper refusal and not to the 
holder’s failure to act. State ex rel. 
Case v. Bolles et al., 74 Mont. 54, 238 
Pac. 586. 


Stopping payment as affecting neces- 
sity for presentation of check, note, 14 
A, L. Ry, 562. 

For text treatment of this subject see 
vol. 19 Cal. Jur. 949. 


8593.1. Time limit for presentation of check. Where a check or 


other instrument payable on demand at any bank or trust company doing 
business in this state is presented more than one year from its date, such 
bank or trust company may, unless expressly instructed by the drawer 
or maker to pay the same, refuse payment thereof and no liability shall 
thereby be incurred to the drawer or maker for dishonoring the instru- 
ment by nonpayment. 


En. Sec. 1, Ch. 106, L. 1923. 
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FRAUDULENT CONVEYANCES, 


[8596-8603 


8596. When check operates as an assignment. 


Under the Negotiable Instruments Law, 
the giving of a check is not an assign- 
ment pro tanto of the drawer’s deposit 
so as to give the holder a right of action’ 
against the bank in case payment is 
refused, liability not attaching until the 


bank has accepted or certified the check. 
Stankey v. Citizens’ National Bank of 
Laurel, 64 Mont. 309, 209 Pac. 1054. 


For text treatment of this subject see 
vol. 19 Cal. Jur. 935. 


PART VI. 
Relations of Debtor and Creditor—Nuisance and Relief, 


CHAPTER 1. 
DEFINITIONS AND GENERAL PRINCIPLES, 


8598. Who is a debtor. 


Where the owner of city lots had 
sold them with the understanding that 
she was to remove a building thereon 
within a given time and removal thereof 
was prevented by litigation for several 
years, during which time the purchaser 
was adjudged to be entitled to ground 
rental which remained unpaid, she knew 
that she was indebted to the purchaser in 
an amount which was constantly increas- 
ing, and therefore was a debtor within 
the meaning of this section, at the time 


8599. Who is a creditor. 


she transferred practically all of her 
property to her daughter. Security State 
oe v. McIntyre, 71 Mont. 186, 228 Pac. 

Cited in State v. McGraw, 74 Mont. 
152, 163, 240 Pae. 812. 

This and section 8599 were cited in 
Harrison v. Riddell et al., 64 Mont. 466, 
478, 210 Pac. 460. 


For text treatment of this subject see 
vol. 8 Cal. Jur. 1050. 


Cited in Security State Bank v. McIntyre, 71 Mont. 186, 195, 228 Pac. 618. 


8600. Contracts of debtor are valid. 
Cited in Harrison v. Riddell et al., 64 Mont. 466, 478, 210 Pac. 460. 


8601. Payments in preference. 


The rule declared by this section, that a 
debtor may pay one creditor in preference 
to another, provided that other be not 
a preferred creditor, applies to an in- 
solvent debtor as well as to solvent one, 
and under it an insolvent debtor may 
transfer property in payment of a debt 
justly due though he knows that the 
effect of the transaction will be to defeat 
another in the collection of his debt. 


Hale et al. v. Belgrade Co., Ltd., 75 
Mont, 99, 242 Pac. 425. 

Cited in Security State Bank v. Mce- 
Intyre, 71 Mont. 186, 204, 228 Pac. 618; 
Harrison v. Riddell et al., 64 Mont. 466, 
478, 210 Pac. 460. 


For text treatment of this subject see 
vol. 8 Cal. Jur. 1055. 


*® 


CHAPTER 2. 
FRAUDULENT INSTRUMENTS AND TRANSFERS, 


8603. Transfers, etc., with intent to defraud creditors. 


Under this section, and 8605 and 
8606, a creditor seeking to set aside a 
transfer as fraudulent must allege and 
prove that the debtor was insolvent at the 
time he made the conveyance and that 


he had no other property out of which 
his claim could be satisfied or enforced 
by legal process. Hale et al. v. Belgrade 
Co., Ltd., 75 Mont. 99, 242 Pac. 425. 
Generally the only means by which to 


94h 
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ascertain whether an intent to defraud 
existed at the time of the transfer com- 
plained of is by considering the acts of 
the parties which experience has demon- 
strated to have fraudulent aspects, de- 
nominated “badges of fraud,’ such as 
insolvency, inadequacy of consideration, 
ete. Security Bank v. MelIntyre, 71 
Mont. 186, 228 Pace. 618. 

Cited in Wray v. Great Falls Paper 
Co., 72 Mont. 461, 470, 234 Pac. 486. 

Sections 8603, 8604 were cited in 
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Security State Bank v. McIntyre, 71 
Mont. 186, 196, 228 Pac. 618; as section 
6127, Revised Codes, in Williams v. Gray, 
62 Mont. 1, 12, 203 Pac. 524. 

Applied with sections 8276 and 8606 in 
Ignatius v. Farmers’ State Bank of 
"Havre, 272 Fed. 33. 


For text treatment of this subject see 
vol. 12 Cal. Jur. 956; vol. 17 Cal. Jur. 
977. 


8604. Certain transfers presumed fraudulent. 


The mere fact that an automobile was 
sold by a father to his daughter on one 
day and not delivered until the next did 
not render the sale void as fraudulent, 
where delivery was impossible on the day 
of sale. Tomcheck v. Maryland Casualty 
Co., 75 Mont, 557, 244 Pac. 506. 

Where the evidence, in an action in 
conversion to recover on a sheriff’s bond 
in which the defense was that the prop- 
erty seized by the officer had been sold 
by the judgment debtor with the intent 
to defraud the creditor, as to whether 
there was such an immediate delivery and 
continued change of possession as to 
satisfy the requirements of this section 
was conflicting, the question was one for 
the jury to determine. Tomcheck v. Mary- 
land Casualty Co., 75 Mont. 557, 244 
Pae. 506. 

The mere statement, “It is yours,’ made 
with reference to a quantity of grain by 
the transferor to the transferee in an at- 
torney’s office miles away from where the 
grain was stored, the transferee doing 
nothing whatever to take possession, 
which remained in the transferor, was 


not such a delivery as is contemplated by 
this section, and therefore insufficient as 
against an attaching creditor of the trans- 
feror. Wells et al. v. Esgar, 72 Mont. 
333, 233 Pac. 123. 

In applying the statutory rule as to 
fraudulent. transfers, consideration must 
be given to the situation of the parties 
at the time of the sale. Puckett v. Hop- 
kins et al., 63 Mont. 137, 206 Pac. 422. 

While a mere temporary change of pos- 
session of personal property will not 
avail against the claim of a creditor 
of the vendor, the change need not neces- 
sarily continue until the property is 
seized by the creditor, but if the change 
was open and so long continued as to 
indicate to the world at large that there 
has been a transfer of title, it is suffi- 
cient. Puckett v. Hopkins et al. 63 
Mont. 137, 206 Pac. 422. 

Cited as section 6128, Revised Codes, in 
First Nat. Bank v. Montana Emporium 
Co., 59 Mont. 584, 593, 197 Pac. 994. 


For text treatment of this subject see 
vol. 12 Cal. Jur. 992. 


8605. Creditor’s right must be judicially ascertained. 
Sections 8605, 8606, were applied with section 8603 in Hale et al. v. Belgrade Co., 


Ltd.; 75 Mont. 99, 242 Pac. 425. 


8606. Question of fraud—How determined. 


Cited in Security State Bank v. Me- 
Intyre, 71 Mont. 186, 196, 228 Pac. 618. 
Applied with sections 8276 and 8603 in 


Ignatius v. Farmers’ State Bank of 


Havre, 272 Fed. 33. 


CHAPTER 3, 
BULK SALES. 


8607. Sale of merchandise in bulk—Seller to furnish list of cred- 


itors. 


The Bulk Sales Act applies only to 
claims arising ex contractu, and not to 
unliquidated claims ex delicto, such as a 
claim for damages for a personal injury. 
Harrison v. Riddell et al., 64 Mont. 466, 
210 Pac. 460. 


Sale of entire stock of branch or de- 
partment of business as within Bulk 
Sales Law, note, 33 A. L. R. 62. 

Applicability of Bulk Sales Law to 
chattel mortgages and sales thereunder, 


~ notes, 9 A. L. R. 473; 14 A. L, Re 753. 
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Sale to one already having interest in 
property as within Bulk Sales Law, note, 
51 °A. L. BR. 403. ~ 


ASSIGNMENTS FOR BENEEIT OF CREDITORS, 


[8608-8632 


For text treatment of this subject see 
vol. 12 Cal. Jur. 971. 


8608. Sale without statement fraudulent and void. 
Cited in Harrison v. Riddell et al., 64 Mont. 466, 476, 210 Pac. 460. 


8610. What constitutes a sale and transfer within the meaning of 


this chapter. 


Cited in Harrison v. Riddell et al., 64 Mont. 466, 476, 210 Pac. 460. 


CHAPTER 4. 
ASSIGNMENTS FOR BENEFIT OF CREDITORS, 


8612. -When debtor may execute assignment. 


Under seetions 8612 to 8641, whereby 
a complete procedure for the administra- 
tion and settlement of estates assigned 
for the benefit of creditors is provided, 
the district court of the county in which 
an assignment is made has exclusive jur- 
isdiction, both in cases at law and in 
equity, arising out of the assignment and 
relating to the distribution of the assets 
of the estate, and therefore an action 
against an assignee to establish a claim 
against the estate in his charge in a 


county other than that in which the as- 
signment proceedings were pending was 
properly dismissed for lack of jurisdic- 
tion. Stanton Trust & Savings Bank v. 
Northern Mont. Assn., etc., 77 Mont. 153, 
250 Pac. 596. 

Sections 8612-8641 were cited in State 
ex rel. Marshall-Wells Co. v. District 
Court, 74 Mont. 34, 36, 237 Pae. 523. 


For text treatment of this subject see 
vol. 3 Cal. Jur. 314. 


8626. Recording assignment and filing inventory. 
Cited in Stanton Bank v. Northern Mont. Assn. ete., 77 Mont. 153, 159, 250 Pae. 


596. 


8630. Bond of assignees. 


Sections 8630, 8632, 8633 were cited in 
Stanton Bank v. Northern Mont. Assn., 
etc.. 77 Ment. 153, 159, 250 Pac. 596; 


State ex rel. Marshall-Wells Co. v. Dis- 
trict Court, 74 Mont. 34, 37, 237 Pae. 523. 


8631. Conditions of disposal and conversion. 


An assignment for the benefit of cred- 
itors is in effect a contract, and therefore 
where an assignment was made before 
the passage of this section as amended, 
giving the district court power under 
certain circumstances to permit the as- 
signee to conduct the business of the as- 
signor as a going concern, the act cannot 
be given a retroactive effect to impair 
the obligation of such contract. Patrick 
& Co. v. McDonnell, 61 Mont. 236, 201 
Pac. 1009. 

While under this section (before amend- 


ment) the district court may, when neces- 
sary for best interests of the estate of 
an assignor, authorize his business to be 
conducted for a limited period of time, it 
may not do so for an unlimited period. 
Patrick & Co. v. McDonnell, 61 Mont. 
236, 201 Pac. 1009. 

Cited in Stanton Bank v. Northern 
Mont. Assn., ete., 77 Mont. 153, 160, 250 
Pac. 596. 


For text treatment of this subject see 
vol. 3 Cal. Jur. 319. 


8632. Notice to creditors to present claims. 


The rule that where the time within 
which creditors must present their claims 
to an assignee is fixed by statute, the 
failure of a ereditor to present his claim 
within that time bars him from his right 
to participate in dividends, is, in prin- 
ciple applicable where, as in. this state, the 


Mont. Code Supp.—58 


district judge may fix the time for sueh 
presentation. State ex rel.. Marshall-Wells 
Co. v. District Court, 74 Mont. 34, 237 
Pae. 523. 

Applied with section 8635 in State ex 
rel. Marshall-Wells Co. v. District Court, 
74 Mont. 34, 237 Pac. 523. 
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8634. Duties of assignee. 


Sections 8634, 8635 were cited in Stan- 
ton Bank v. Northern. Mont. Assn., etc., 
77 Mont, 153, 160, 250 Pac. 596; State ex 


8635. Power of court. 


Under this section, construed in con- 
junction with section 8632, the district 
court has power upon final settlement of 
the estate to direct the assignee to pay a 
lawful creditor his proportionate dividend 
though his claim was not presented within 
the time designated in the assignee’s call, 
provided four months have not elapsed 
since the first publication of notice to 
creditors, and therefore, where a creditor 
did not present his claim until two years 
and two months after first publication of 


8636. Further security required. 
Cited in Stanton Bank vy. Northern Mont. Assn. 


596. 


8637. Accounting of assignee. 


Cited in Stanton Bank v. Northern Mont. Assn. 


596. 
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tel. Marshall-Wells Co. v. District Court, 
74 Mont. 34, 37, 237 Pae. 523. 


notice, the court exceeded its power in 
allowing the claim. State ex rel. Mar- 
shall-Wells Co. v. District Court, 74 Mont. 
34, 237 Pac. 523. 

While under this section, the district 
court may, when necessary for the best 
interests of the estate of an assignor, 
authorize his business to be conducted for 
a limited period of time, it may not do 
so for an unlimited period. Patrick & 
Co. v. McDonnell, 61 Mont. 236, 201 Pac. 
1009. 


ete. 77 Mont. 153, 159, 250 Pac. 


ete. 77 Mont. 153, 160, 250 Pac. 


CHAPTER 5. 


NUISANCE—REMEDIES 


8642. Nuisance defined. 


Sections 8642-8656 were citel in State 
ex rel. Lamey v. Young, 72 Mont. 408, 
416, 234 Pac. 248; Jeffers v. Montana 
Power Co, et al., 68 Mont. 114, 137, 217 


AGAINST PUBLIC AND PRIVATE 


NUISANCES. 


Pac. 652; Lennon et al. v. City of Butte, 
67 Mont. 101, 214 Pae. 1101; State ex 
rel. Bourquin vy. Morris et al., 67 Mont. 
40, 48, 214 Pac. 332, 


8645. What is not deemed a nuisance. 


In an action to enjoin the maintenance 
and operation of a storage reservoir used 
for generating electric power, on the 
ground that it constituted a nuisance in 
that during the winter months when 
water was released for power develop- 
ment purposes an unnatural fluctuation of 
several feet in the level of the river 
below resulted causing the ice to break 
and jam and plaintiff’s property to be 
flooded, since the operation of the reser- 
voir was authorized by law and under 
this section, nothing done or maintained 
under express authority of statute can be 


8653. How abated. 


The right given a person by this sec- 
tion to abate a nuisance which is espe- 
cially injurious to him, may be exercised 
only under those circumstances which 
necessity indulges in cases of extremity 
or great emergency wherein the ordinary 
remedy by legal proceedings is ineffectual. 


deemed a nuisance, the complaint, in the 
absence of an allegation of negligence, 
did not state a cause of action. Jeffers 
v. Montana Power Co. et al., 68 Mont. 
114, 217 Pac. 652. 


Cited in Lennon et al. v. City of Butte, 


67 Mont. 101, 106, 214 Pac. 1101. 


Manner of or circumstances attending 
performance of duty enjoined by law as 
creating nuisance, note, 38 A. L. K. 
1437. 

For text treatment of this subject see 
vol. 20 Cal. Jur. 286. 


Quong et al. v. McEvoy et al., 70 Mont. 
99, 224 Pac. 266. 

In the absence of a provision in a lease 
of a building requiring the tenant to do 
so, it is the duty of the landlord to keep 
the premises in a condition fit for oc- 
cupation, and where by his failure in that 
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respect a nuisance is created, its presence 
is not a justification for evicting the 
tenant because of its existence and in 
reliance upon the right given a person by 
this section, to abate a nuisance under 


DAMAGES. 


[8654-8666 


certain conditions. Quong et al. v. Me- 
Evoy et al., 70 Mont. 99, 224 Pac. 266. 


For text treatment of this subject see 
vol. 20 Cal. Jur. 306. 


8654. Remedies for private nuisance. 
Cited in Lennon et al. v. City of Butte, 67 Mont. 101, 106, 214 Pac. 1101, 


CHAPTER 6. 
RELIEF IN GENERAL. 


8658. Relief in case of forfeiture. 


A defaulting purchaser of land under a 
contract which made time of the essence 
of it and under which the vendor exer- 
cised his option to declare it ended upon 
breach, who had made no down payment 
and had paid only the first year’s interest 
during his two years’ possession, was not 
entitled to recover back what he had ex- 
pended on the premises, under this sec- 
tion, providing when a party incurring a 
forfeiture may be relieved therefrom. 
Edwards et al. v. Muri, 73 Mont. 339, 
237 Pac. 209. 

Where a purchaser of property seeks 
to avoid forfeiture of an advance pay- 
ment incurred by reason of his failure 
to complete his contract, he must, under 
this section, allege and prove that his 
default was not the result of his grossly 


negligent, wilful or fraudulent breach 
of duty, failure to do which deprives 
him of the right to invoke the rule on 
appeal. Ellinghouse v. Hansen Packing 
Co., 66 Mont. 444, 213 Pac. 1087. 
Notwithstanding the provisions of a 
contract of sale of ranch land that on 
default of deferred payments all prior 
payments should be deemed forfeited as 
rental, the party in default may obtain 
relief from forfeiture if not guilty of 
grossly negligent, wilful or fraudulent 
breach of duty, on presentation of such 
grounds therefor as appeal to the con- 
science of a court of equity. Fontaine v. 
Lyng et al., 61 Mont. 590, 202 Pac. 112. 


For text treatment of this subject see 
vol. 12 Cal. Jur. 640. 


CHAPTER 7. 


COMPENSATORY RELIEF — DAMAGES —INTEREST ON DAMAGES — EXEM- 
PLARY DAMAGES. 


8659. Persons suffering detriment may recover damages. 


Cited in Tucker v. Missoula Light & 
Ry. Co., 77 Mont. 91, 98, 250 Pac. 11; 
Burden v. Elling State Bank, 76 Mont. 
24, 30, 46 A. L. BR. 906, 245 Pac. 958; 


Griffin v. Chicago ete. Ry. Co., 67 Mont. 
386, 392, 216 Pac. 765; Simonsen vy. Barth 
et al., 64 Mont. 95, 100, 208 Pac. 938. 


8663. In actions other than contract. 


While under this section, interest may 
be allowed in an action for damages to 
livestock shipments due to the carriers’ 
negligence, the jury should be instructed 
that the question of interest is left to 
their discretion, and refusal to so in- 
struct is error. Phelps et al. v. Great 
Northern Ry. Co., 66 Mont. 198, 213 
Pac. 610. 

In an action for damages against a city 


8666. Exemplary damages—In 


In an action for conversion in which 
exemplary damages. were asked, an in- 
struction defining the terms “actual” and 


for damages caused to plaintiff’s. property 
by the grading of a street, the jury may, 
in their discretion, allow interest on the 
amount awarded from the time of the 
completion of the work, under this sec- 
tion. Wright et al. v. City of Butte, 64 
Mont. 362, 210 Pac. 78. 


For text treatment of this subject see 
vol. 8 Cal. Jur. 798. 


what cases allowed. 


“presumed” malice was held not objec- 

tionable as authorizing an award of 
. . sd . ° 

punitive damages for malice in law as 
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well as malice in fact. Wray v. Great 
Falls Paper Co., 72 Mont. 461, 234 Pac. 
486, 

Before exemplary damages may be 
awarded, actual damages must first be 
found to have been suffered. Gilman v. 
Devereaux, 67 Mont. 75, 33 A. L. R. 381, 
214 Pac. 606. 

To warrant the recovery of exemplary 
damages, defendant must have _ enter- 
tained a guilty intent, the wrongful acts 
being characterized by circumstances of 
aggravation, malice, oppression and the 
like. Luther v. Lee et al., 62 Mont. 174, 

204 Pac. 365. 


Cited in Mosback v. Smith Brothers 
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Sheep Co., 65 Mont. 42, 50, 210 Pac. 910; 
as section 6047, Revised Codes, in Corn- 
ner v. Hamilton, 62 Mont. 239, 245, 204 
Pac. 489. 


Actual damages as necessary predicate 
of punitive or exemplary damages, note, 
33 A. L. R. 384 

Punitive damages for pollution of 
stream, note, 38 A. L. R. 1398. 

Druggist’s liability for punitive dam- 
ages, note, 31 A. L. R. 1362. 

Punitive or exemplary damages for as- 
sault, note, 16 A. L. R. 771. 

For text treatment of this subject see 
vol. 8 Cal. Jur. 861; 1927 Supp. 660, 


CHAPTER 8. 
MEASURE OF DAMAGES, 


8667. Measure of damages for breach of contract. 


The measure of damages in an action 
for damages for failure of seller to 
promptly deliver equipment for a plow, 
resulting in loss by buyer in preventing 
performance of a plowing contract, is 
that specified in this section, as an obli- 
gation arising from contract, and not 
that provided in section 8686 as damages 
arising ex delicto. Hall v. Advance- 
Rumely Thresher Co., 65 Mont, 566, 212 
Pace. 290. 

Cited in Borgeas v. Oregon Short Line 
Ry. Co., 73 Mont. 407, 418, 236 Pac. 1069; 
General F. E. Co. v. Northwestern A. S. 
Co., 70 Mont. 1, 7, 223 Pac. 504; Healy 
v. Ginoff et al, 69 Mont. 116, 123, 220 
Pac. 539; sections 6048, 6049, Revised 
Codes, in Harrington et al. v. Moore Land 
Co., 59 Mont. 421, 423, 196 Pac. 975. 


Measure of damages for breach of war- 
ranty as to article purchased for resale, 
note, 22 A. L. R. 137. 


Rate of exchange to be taken into ac- 
count in assessing damages for breach of 
warranty, notes, 11 A. L. BR. 363; 33 
A. L. RB. 1285; 43 A. L. BR. 520; 50 
AR RT as 

Rate or date at which exchange is to 
be computed, note, 27 A. L. R. 1189. 

Measure of damages for breach of a 
contract to pay a specifie sum in stock, 
notes, bonds or other securities, note, 34 
Ay is des) O31. 

Measure of damages for wrongful can- 
cellation of life insurance, note, 48 
Ais das Re 110, 

Measure of damages for breach of con- 
tract to will property, note, 31 A. L. R. 
129. 

Measure of recovery where seller 
breaches agreement as to repurchase at 
selling price, note, 50 A. L. R. 325. 

For text treatment of this subject see 
vol. 8 Cal. Jur. 820; 1927 Supp. 656. 


8670. Detriment caused by breach of covenant of ‘‘seizin,’’ etc., 


what is. 


Cited in Healy v. Ginoff et al., 69 Mont. 116, 124, 220 Pac. 539. 


8674. Breach of agreement to sell personal property not paid for. 


Under this section and section 8700, 
evidence that the market price of the 
hay purchased by plaintiff, at time and 
place of delivery, was in excess of the 
contract price was sufficient to entitle it, 
to substantial damages for defendant’s 
failure to deliver it, even though plain- 
tiff’s evidence did not show that it suf- 
fered actual damage by having to go into 
the open market and purchase hay to fill 
its own contracts or supply its own needs. 


Sturm & Drake v. Roberts Elevator Co., 
60 Mont, 239, 198 Pac. 545, 

Under this section and section 8700, 
prescribing the measure of damages for 
breach of a contract for sale of personal 
property, evidence that the fair market 
value of sheep of the kind specified in 
the contract at the time the sheep should 
have been delivered was one dollar per 
head more than the contract price was 
competent. Johnson vy. Hislop, 272 Fed. 
913, 
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‘Cited as section 6056, Revised Codes, in 
Whitelaw v. Vallance et al., 60 Mont. 172, 
176, 198 Pac. 449. 


DAMAGES FOR WRONGS. 


[8678-8689 


For text treatment of this subject see 
vol. 8 Cal. Jur. 821; 1927 Supp. 656. 


8678. Breach of warranty of title to personal property. 


The measure of damages for breach of 
warranty of title to a brick building sold 
as personal property and situated on land 
owned by a third person is that set forth 
in this section and 8700, including the 
element of cost of removal, if removal 
was necessary. Lewis v. Lambros, 65 
Mont. 366, 211 Pac, 212. 


Cited in Courtney v. Gordon, 74 Mont. 
408, 415, 241 Pac. 233; as section 6060, 
Revised Codes, in Heffrom v. Thomas et 
al., 61 Mont. 10, 13, 201 Pae. 572. 


For text treatment of this subject see 
vol. 22 Cal. Jur, 915. 


8679. Breach of warranty of quality of personal property. 
Cited in Rickards v. Aultman & Taylor M. Co., 64 Mont. 394, 403, 210 Pac. 82. 


8680. Breach of warranty of quality for special purposes. 


Special damages, to be recoverable, 
must be such as may fairly be supposed 
to have entered into the contemplation of 
the parties when they made the contract 
and must be certain, both in their nature 
and in respect to the cause from which 
they proceed. Butte Floral Co. v. Reed, 
65 Mont. 138, 211 Pac. 325. 


Measure of damages for breach of war- 


8683. Carrier’s delay. 


ranty as to article purchased for resale, 
note,.2e) Asa Ra d3% 

Measure of damages for breach of war- 
ranty upon sale of seed, nursery stock, 
etc., notes, 16 A. L. R. 885; 32 A. L. BR. 
1246. 

For text treatment of this subject see 
vol. 8 Cal. Jur, .'749, °752;vol) 22° Cal. 
Jur. 1025-1029; 1927 Supp. 653. 


Cited as section 6065, Revised Codes, in Sankey v. Chicago ete. Ry. Co., 60 Mont. 


242, 245, 198 Pac. 544. 


8685. Breach of promise to marry. 
Cited in Borgeas v. Oregon Short Line Ry. Co., 73 Mont. 407, 423, 236 Pac. 1069. 


CHAPTER 9. 
DAMAGES FOR WRONGS. 


8686. Breach of obligation other than contract. 


Cited in Hall v. Advance-Rumely 
Thresher Co., 65 Mont. 566, 575, 212 Pace. 
290; Bush y. Chilcott, 64 Mont. 346, 351, 


210 Pac, 907; as section 6068, Revised 
Codes, in Zanos v. Great. Northern Ry. 
Co., 60 Mont. 17, 22, 198 Pae, 138. 


8687. Wrongful occupation of real property. 
Cited in Adams v. Durfee et al., 67 Mont. 315, 318, 215 Pac. 664. 


8689. Conversion of personal property. 


Plaintiff in an action in conversion 
may, by waiving interest, elect any date 
between that of the conversion and the 
date of the trial, on which to lay his 
damages. Klus v. Lamire, 71 Mont. 445, 
230 Pac. 364. ; 

In an action for conversion plaintiff 
may elect to claim damages for the value 
of the chattel at the time of the alleged 
conversion, or its highest market value at 


any time between the conversion and the 
verdict, without interest under this see- 
tion, but he may not claim both. Klind y, 
Valley County Bank of Hinsdale, 69 
Mont. 386, 222 Pac. 439. 

An instruction on the measure of dam- 
ages based on the value of the grain at 
the time of the conversion, to wit, when 
defendant refused to deliver it on de- 
mand, was proper under this section. 
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O’Neill v. Montana Elevator Co., 65 Mont. 
259, 211 Pac. 222. 

Under this section, plaintiff in action 
for conversion does not, by pleading as 
his damages the value of property when 
converted, deprive himself of the right 
to insist upon damages according to the 
highest market value of the property at 
any time between the conversion and the 
verdict, since he is not required to plead 
the rule of damages, but may in any 
appropriate way, even by oral declaration 
in open court, announce his determination 
to demand the highest market value. 
Williams v. Gray, 62 Mont. 1, 203 Pac. 
524. 

Where plaintiff-in an action in conver- 
sion has brought himself within the rule 
requiring diligence in prosecuting the ac- 
tion, the fact that the measure of dam- 
ages recoverable under it may be inequi- 
table and unjust cannot deprive him of 
his right to recover the highest market 
value of the property at any time be- 
tween the conversion and the verdict, at 
plaintiff’s option, which he might have 


8692. Seduction. 
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obtained but for the wrongful act of de- 
fendant. State v. Broadwater Elevator 
Co. et al., 61 Mont. 215, 201 Pac. 687. 

Where an action in conversion has been 
prosecuted with reasonable diligence, the 
plaintiff may exercise the option granted 
him by this section of demanding the 
highest market value of the property at 
any time between the conversion and the 
verdict, by giving notice, if he has not 
otherwise limited himself by his plead- 
ing, at any time before the submission of 
the cause for verdict or decision. State 
v. Broadwater Elevator Co. et al, 61 
Mont. 215, 201 Pac. 687. 


Buyer’s damages on conditional seller’s 
conversion of property, note, 37 A. L. R. 
112. 

Allowance of increase in market value 
after time of conversion as damages for 
conversion of commodities or chattels of 
fluctuating value, note, 40 A. L. R. 1282. 

For text treatment of this subject see 
vol. 8 Cal. Jur. 781. 


Sections 8692, 8693 were cited in Borgeas v. Oregon Short Line Ry. Co., 73 Mont. 


407, 423, 236 Pac. 1069. 


CHAPTER 10. 
PENAL DAMAGES, 


8696. Injuries to trees, etc. 


In an action for trespass brought under 
this section to recover for timber wrong- 
fully cut from a mining claim, where the 
evidence was sufficient to sustain a finding 
for $900 actual damages sustained, a gen- 
eral verdict for plaintiff for $2,700, rea- 
sonably construed in view of the instruc- 
tion of the court that under section 8696 
the jury could treble the damages if the 
trespass was wilful, held in effect a 
finding that the actual detriment sus- 


tained was $900 and that the jury trebled 
the damages in the belief that the tres- 
pass was wilful. Tripp v. Silver Dyke 
Mining Co., 70 Mont. 120, 224 Pae, 272. 


Measure of damages for cutting or re- 
moval of timber by cotenant, notes, 2 
A. L. BR. 1000, 1004; 41 A. L. R. 584. 

For text treatment of this subject see 
vol. 16 Cal. Jur. 685. 


CHAPTER 11. 
GENERAL PROVISIONS. 


8700. Value—How estimated in favor of buyer. 


The measure of damages for breach of 
warranty of title to a brick building sold 
as personal property and situate on land 
owned by a third person is that set forth 
in this section and section 8678, including 
the cost of removal if removal was nec- 
essary. Lewis v. Lambros, 65 Mont. 366, 
211 Pac. 212. 

Applied with section 8674 as governing 
rule of substantial damages for market 


price of hay. Sturm & Drake v. Roberts 
Elevator Co., 60 Mont. 239, 198 Pac. 545; 
as section 6082, Revised Codes, in White- 
law v. Vallance et al., 60 Mont. 172, 176, 
198 Pac. 449. 

Applied with section 8674 in Johnson v. 
Hislop, 272 Fed. 913. 


For text treatment of this subject see 
vol. 8 Cal. Jur. 785, 
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8704. Limitation of damages. 


Measure of damages for the failure of an 
employer to provide medical or surgical 
attention and hospital accommodations for 
his employee where a small sum is de- 
ducted monthly from the wages of the 
latter for such purpose, stated in Bor- 
geas v. Oregon ete. R. R. Co. et al., 73 
Mont, 407, 236 Pac. 1069. 


SPECIFIC PERFORMANCE, 


[8704-8720 


This and the following section were 
cited as sections 6086, 6087, Revised 
Codes, in State v. Broadwater Elevator 
Co, et al., 61 Mont, 215, 230, 201 Pac. 687. 


For text treatment of this subject see 
vol. 8 Cal. Jur. 756, 


CHAPTER 12. 


SPECIFIC RELIEF—POSSESSION 


OF PROPERTY. 


8710. Not to enforce penalty, etc. 
Cited in State ex rel. Stewart v. District Court, 77 Mont. 361, 370, 49 A. L. BR. 


627, 251 Pac. 137. 


8713. When holder may be compelled to deliver. 
Cited in Stiemke v. Jankovich et al., 68 Mont. 60, 63, 217 Pac. 650. 


CHAPTER 13. 
SPECIFIC RELIEF—PERFORMANCE OF OBLIGATIONS. 


8715. Remedy mutual. 


Under this section, when either of the 
parties to an obligation is entitled to 
specific performance, the other party is 
also entitled to it, the remedy being 
mutual. Saint et al. v. Beal, 66 Mont. 
292, 213 Pac, 248. 

Under this section the vendor of land 
under a contract giving him the privi- 
lege to declare all of the deferred pay- 
ments immediately due upon failure to 
make any one of them, may maintain an 
action against the vendee to compel 
specific performance of the contract on 


8716. No remedy unless mutual. 


his part by paying the balance of the 
purchase price. Saint et al. v. Beal, 66 
Mont. 292, 213 Pac. 248. 

Cited in Kofoed v. Bray, 69 Mont. 78, 
83, 220 Pac. 532. 


Specific performance of contract for 
sale of corporate stock as affected by 
mutuality of remedy, note, 22 A. L. R. 
1048. 

For text treatment of this subject see 
vol. 23 Cal. Jur. 447; 1926 Supp. 1130. 


Cited in Hogan v. Thrasher, 72 Mont. 318, 329, 233 Pac. 607; Kofoed v. Bray, 69 


Mont. 78, 83, 220 Pae. 532. 


8717. Distinction between real and personal property. 


Under this section, it is presumed that 
the breach of an agreement to sell or 
exchange land cannot be adequately com- 
pensated in damages, and where the court 
on ample evidence found that plaintiff 
in his action for specific performance 
could not be made whole by damages, the 


8720. 


A writing acknowledging receipt of a 
sum of money as part payment TOK 2 
ranch, superseded by a formal deed exe- 
cuted a few days later, was examined and 
held incapable of specific performance 
under this section because too indefinite 


contention that specific performance 
should. not have been decreed has no 
merit. Hogan v, Thrasher, 72 Mont. 318, 
233 Pac. 607. 


For text treatment of this subject see 
vol. 23 Cal. Jur. 422, 476. 


What cannot be specifically enforced. 


and lacking in mutuality. Kofoed v. 
Bray, 69 Mont. 78, 220 Pac. 532. 

Cited in Sanger v. Huguenel et al., 65 
Mont. 236, 243, 211 Pac. 349. 


Enforceability of provision for renewal 
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of lease at rental not determined, note, 
30 A. L. RB. 572. 

Specific performance of contract re- 
sulting from collective bargaining be- 
tween employer and employee, note, 22 
A. L. R. 116, 
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For text treatment of this subject see 
vol. 17 Cal. Jur. 729; vol. 23 Cal. Jur. 
424, 429, 473, 479, 483, 486; 1926 Supp. 
1130. 


8721. What parties cannot be compelled to perform. 
Cited in Saint et al. v. Beal, 66 Mont. 292, 297, 213 Pac. 248. 


CHAPTER 14. 
SPECIFIC RELIEF—REVISION AND RESCISSION OF CONTRACTS. 


8726. When contract may be revised. 


For discussion of reformation of a con- 
tract for the sale of lands, on the ground 
of mistake, see Ayers v. Buswell, 73 
Mont. 518, 238 Pac. 591. 

Neither the remedy afforded by section 
7565 nor that granted by this section, 
under which he may have the contract 
reformed on the ground of fraud, is 
exclusive, each being independent of the 
other; hence the defrauded party may 
elect to pursue either remedy. Campana 
v. Dobry, 69 Mont. 240, 221 Pace. 540. 

Where a mistake in an instrument was 
unilateral, made only by one party to it 
and not mutual, nor one which the other 
party to it knew or suspected, reforma- 
‘tion did not lie. Comeford v. United 


8728. Principles of revision. 


Cited in Ayers v. Buswell, 73 Mont, 
518, 528, 238 Pac. 591, 


States F. & G. Co. 59 Mont. 243, 196 
Pac. 984, 

Cited in McDaniel v. Hager-Stevenson 
Oil Co., 75 Mont. 356, 362, 243 Pac. 582; 
Humble v. St. John et al., 72 Mont. 519, 
522, 234 Pac. 475. 


Mistake in lease as ground for relief, 
note, 26 A. L. R. 472. 

Mistake as to one’s interest in land 
under law of descent, as subject of re- 
lief, note, 39 A. L. R. 194. 

Reformation of contract of sale because 
of mistake as to amount of commodity 
called for, note, 31 A. L. R. 734. 

For text treatment of this subject see 
vol. 22 Cal. Jur. 717, 


Cited in Humble v. St. John et al., 72 
Mont. 519, 523, 234 Pac. 475. 


8730. When rescission may be adjudged. 
Cited in Wilson v. Corcoran et al., 73 Mont. 529, 532, 237 Pac. 521. 


CHAPTER 15. 
SPECIFIC RELIEF—CANCELLATION OF INSTRUMENTS. 


8733. When cancellation may be ordered. 


An action to have an oil and gas lease 
declared terminated and canceled of 
record for failure of the lessee to com- 
mence drilling operations or make the 
stipulated payment in lieu thereof, is one 
in equity and falls within the provisions 
of this section, authorizing concellation 
to remove a cloud upon title. McNamer 
Realty Co. v. Sunburst ete. Co., 76 Mont. 
332, 247 Pac. 166. 

The purpose of an action brought under 
this section, to have an oil and gas lease 
declared void and terminated by the 
failure of the lessee to observe its condi- 
tions, is to clear the record of an appar- 
ent cloud in the shape of an instrument 
which has ceased to have any effect but 


still remains of record, and in such a 
case the equitable rules as to relief from 
a forfeiture are not applicable. Me- 
Namer Realty Co. v. Sunburst ete. Co., 
76 Mont. 332, 247 Pae. 166. 

In an action brought under this section, 
as distinguished from one brought under 
section 9479, the pleader must state facts 
disclosing the apparent validity of the 
instrument attached and its actual in- 
validity. Slette v. Review Publishing 
Co., 71 Mont. 518, 230 Pac. 580. 

Where plaintiff in his action to remove 
a cloud from the title to property had 
based his cause of action upon the levy 
of a writ of attachment, his contention 
on appeal that the writ was improperly 
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levied and therefore constituted no lien 
on the property deprives him of the 
relief asked for, since if it constituted no 
lien it cast no cloud which needed re- 
moval. Newman vy. Assn. of Credit Men, 
63 Mont. 545, 208 Pac. 914. 

In an action to cancel instruments 
claimed to constitute clouds upon the title 
to mining property, thus preventing plain- 
tiff from obtaining a bidder upon execu- 
tion sale under a judgment in a me- 
chanic’s lien foreclosure proceeding, com- 
plaint held insufficient to state a cause 
of action under this section and section 
8734, Revised Codes (conceding, but not 
deciding, that the action could be main- 
tained under those sections), for failure 
to allege the facts showing the apparent 


MAXIMS OF JURISPRUDENCE. 


[8734-8752 


validity of the instruments claimed to 
constitute clouds as well as the facts 
showing their invalidity. Heavlin  v. 
O’Connor et al., 61 Mont. 507, 202 Pac. 
TUS; 

Cited in Fleming v. Consolidated M. 8. 
Co., 74 Mont. 245, 254, 240 Pac. 376; Sol- 
berg v. Sunburst Oil & Gas. Co. et. al., 
70 Mont. 177, 182, 225 Pac. 612. 

Sections 8733, 8734 were cited in Ham- 
mond-Dodson Co. et al. v. Slattery, 67 
Mont, 489, 496, 216 Pac. 323; Poulos v. 
Lyman Brothers Co., 63 Mont. 561, 566, 
567, 208 Pac. 598. 


For text treatment of this subject see 
vol. 4 Cal. Jur. 761; vol. 22 Cal. Jur. 107, 


8734. Instrument obviously void. 


Cited in Fleming v. Consolidated M. 8. 
Co., 74 Mont. 245, 255, 240 Pac. 376; New- 
man vy. Association of Credit Men, 63 
Mont. 545, 554, 208 Pac. 914; Hammond- 
Dodson Co. v. Slattery, 67 Mont. 489, 496, 
216 Pace, 323. 


Applied with section 8733 in Heavlin v. 
O’Connor et al., 61 Mont. 507, 202 Pac. 
1115. 


For text treatment of this subject see 
vol. 4 Cal. Jur. 762, 


PART VII. 


Maxims and General Provisions. 


CHAPTER 1. 
MAXIMS. 
8739. 
Cited in State ex rel. Petters & Co. v. District Court, 76 Mont. 143, 150, 245 Pae. 
529, 
8743. 


Cited in State v. Loomis, 75 Mont. 88, 
99, 242 Pac. 344; Calvert et al. v. Ander- 


son et al., 73 Mont. 551, 558, 236 Pace. 


847; Baroch v. Greater Montana Oil Co., 


8744. 


70 Mont. 93, 96, 225 Pac. 800; Jeffers v. 
Montana Power Oo. et al., 68 Monit. 114, 
143, 217 Pac. 652. 


Cited in State v. Roop, 73 Mont. 177, 235 Pac. 336; Swords v. Occident Elevator 


Co., 72 Mont. 189, 194, 232 Pac. 189. 


8746. 


Cited in Kirschbaum v. Mayn, 76 Mont. 
320, 329, 48 A. L. R. 1425, 246 Pac. 953; 


8752. 


Cited in McIntyre et al. v. Dawes, 71 
Mont. 367, 373, 229 Pac. 846; State v. 
District Court et al., 66 Mont. 496, 509, 
33 A. L. R. 464, 214 Pac. 85; Simonsen v. 


Sweeny v. City of Butte, 64 Mont. 230, 
242, 208 Pac. 943. 


Barth et al., 64 Mont. 95, 100, 208 Pac. 
938; as section 6191, Revised Codes, in 
Samuell v. Moore Mercantile Co, et al., 
62 Mont, 232, 236, 204 Pac. 376. 
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8753. 
Cited in Puckett v. Sherman & Reed, 


62 Mont. 395, 400, 205 Pac. 250; as sec- 
tion 6192, Revised Codes, in Elmer Jack- 


8756. 
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son v. Lomas, 60 Mont. 8, 15, 198 Pace. 
434, 


Cited in O’Hanlon et al. v. Ruby Gulch Mining Co., 64 Mont. 318, 328, 209 Pace. 


1062. 


8757. 


Cited in State v. District Court et al., 66 Mont. 496, 509, 33 A. L. R. 464, 214 


Pac. 85. 


8758. 


Cited in Town of Cascade v. County of 
Cascade, 75 Mont, 304, 308, 243 Pac. 
8760. 


Cited in State ex rel. Petters & Co. v. 
District Court, 76 Mont. 143, 150, 245 
Pac. 529; LeClair v. School District No. 


8761. 


Cited in LeClair v. School District No. 
28, 74 Mont. 385, 391, 240 Pac. 391; 
Mutual Oil Co. v. Hamilton et al., 73 


8766. 


806; Guerin v. Sunburst Oil & Gas Co.,, 
68 Mont. 365, 371, 218 Pac. 949. 


28, 74 Mont. 385, 391, 240 Pae. 391; 
Downey et al. v. Northern Pacific Ry. Co., 
72 Mont. 166, 185, 232 Pac. 531, 


Mont. 385, 390, 236 Pac. 545; Wells- 


,. 
; 
q 


Dickey Co. v. American Alliance Ins, Co., — 


69 Mont. 586, 592, 223 Pac. 489, 


Cited in Walden v. Bitter Root Irr. Dist., 68 Mont. 281, 290, 217 Pac. 646. ° 


8772. 


Cited in Erlandson v. Erskine et al., 
76 Mont. 537, 546, 248 Pac. 209; Union 
Bank & Trust Co. v. Lynn, 73 Mont. 473, 


477, 237 Pac. 490; Colwell v. Grandin In- 
vestment Co., 64 Mont, 518, 529, 210 Pac. 
765. 


CHAPTER 2. 
DEFINITIONS AND GENERAL PROVISIONS. 


8776. Meaning of words. 


Where a word (or phrase) is defined in 
the codes, the same meaning must be 
given it, under this section wherever it 
occurs, unless it plainly appears that it 
was the legislative intention to attach to 


it a different meaning. In re Tripps’ Es- 
tate, 71 Mont. 154, 227 Pac. 1005. 

Cited in State v. McGraw, 74 Mont. 
152, 158, 240 Pac. 812. 


8780. Notice, actual and constructive. 
Cited in Hoppin v. Long, 74 Mont. 558, 573, 241 Pac. 636. 
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District Courts. 


[8805-8813.1 


CODE OF CIVIL PROCEDURE. 
PART I. 


Courts of Justice. 


CHAPTER 3. 
SUPREME COURT. 


8805. Power of supreme court. 


Under this section, on appeal in an 
equity case the supreme court must re- 
view all questions of law and of fact and 
may, where all the facts are presented, 
determine the case finally for the purpose 
of putting an end to further litigation. 
State ex rel. U. S. Fidelity & Guaranty 
Co. v. District Court et al., 77 Mont. 594, 
251 Pae. 1061, 

Where the supreme court on appeal in 
an equity case, on a full review of the law 
and the facts, decided that the judgment 
in favor of the plaintiff could not be sus- 
tained, but reversed it and remanded the 
cause without ordering a new trial or 
the taking of further testimony, it was 
the duty of the trial court on receipt 
of the remittitur directing such further 
proceedings as were not inconsistent with 
the opinion rendered, to enter judgment 
dismissing the complaint on the merits 
and mandamus was a proper remedy to 
compel it to do so. State ex rel. U. S. 
Fidelity & Guaranty Co. v. District Court, 
77 Mont, 594, 251 Pae. 1061. 

Under this section, the supreme court 
has power, on reversal of the judgment 
appealed from, to direct entry of a proper 
judgment in favor of the appellant 
where the record contains a full recital 
of all that took place at the trial, and it 
is apparent that the respondent, after 
submitting all the evidence at his com- 
mand, failed to defeat or diminish the ap- 
pellant’s cause. Alley v. Butte & West- 
ern Mining Co., 77 Mont. 477, 251 Pac. 
517. 

Where on appeal in an equity case, the 
record does not show a decided prepon- 
derance in the evidence against the find- 
ings of the trial court, or the evidence 
furnished reasonable ground for differ- 


ent conclusions, the findings will not be 
disturbed. Kummrow v. Bank of Ferfus 
County et al., 66 Mont. 434, 214 Pace. 
1098. 

Cited in Heater v. Boston Montana 
Corp. et al., 75 Mont. 532, 544, 244 Pac. 
501; McDaniel v. Hager-Stevenson Oil Co., 
75 Mont. 356, 359, 243 Pac. 582; Rochester 
v. Bennett, 74 Mont. 293, 307, 240 Pace. 
384; Bresee v. Smith et al., 73 Mont. 
312, 320, 237 Pac. 492; Callan v. Hample, 
73 Mont. 321, 328, 236 Pac. 550; Humble 
v. St. John et al., 72 Mont. 519, 522, 234 
Pac. 475; Feeley v. Feeley, 72 Mont. 
84, 94, 231 Pac. 908; Security State Bank 
v. McIntyre, 71 Mont. 186, 200, 228 Pae. 
618; Scott v. Prescott, 69 Mont. 540, 549, 
223 Pace. 490; Giebler v. Giebler, 69 Mont. 
347, 352, 222 Pace. 436; Lohman v, Poor 
et al., 68 Mont. 579, 585, 220 Pac. 1094; 
Moulton et al. v. Irish et al., 67 Mont. 
D004, OL0Y 218" Pac,” 1005;) Harrison ‘v: 
Riddell et al., 64 Mont. 466, 479, 210 
Pac. 460; Leigland v. Rundle L. & A. 
Co., 64 Mont. 154, 164, 208 Pac. 1075; 
Nolan ,v. Benninghoff et al. 64 Mont. 
68, 72, 208 Pac. 905; Gray v. Grant 
et al., 62 Mont. 452, 472, 206 Pae. 
410; Violet et al. v. Martin, 62 Mont. 
335, 205 Pace. 221; as section 6253, Re- 
vised Codes, in Stettheimer et al. v. City 
of Butte, 60 Mont, 111, 115, 198 Pace. 
455. 


Legislative power to require appellate 
court to review evidence, notes, 19 
Aen) Me baa oe i Ly Hy. LaGY sa 38 
A. L. BR. 10. 

For text treatment of this subject see 
vol. 2 Cal. Jur. 803, 969, 990, 1038; 
1926 Supp. 128, 163. 


CHAPTER 4. 
DISTRICT COURTS. 
8813.1. Residence of judge sixteenth district. That after the ap- 


pointment, provided for in this act of an additional judge for the six- 
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teenth judicial district, the residence of the judges of said sixteenth 
judicial district shall be as prescribed by law for the residence of district 
judges. 


En, Sec. 3, Ch. 144, L. 1919; Amd. Sec. 1, Ch. 15, L. 19253. 


CHAPTER 6. 


GENERAL PROVISIONS RESPECTING THE POWERS, PROCEEDINGS AND 
HOLDING OF COURTS OF JUSTICE, 


8845. Courts of record may make rules. 
Cited in Rowan v. Gazette Printing Co. et al, 69 Mont. 170, 176, 220 Pac. 1104. 


CHAPTER 9. 
POWERS OF JUDGES AT CHAMBERS. 


8867.1. Jurisdiction of district judges to make certain orders. The 
jurisdiction of the judges of the district courts of the state of Montana, 
in rendering and signing judgments and making findings and rendering 
decrees, making orders to show cause and all ex parte orders, in cham- 
bers, shall be coextensive with the boundaries of the state of Montana, as 


> SA 


to all matters presented to or heard by them, and of which they have — 


jurisdiction, and such judgments, findings,, decrees and orders, when so 
rendered, made or signed, shall have the same force and effect as to 
matters under their jurisdiction as if done in open court, in the county 
in which the action, proceeding or matter is pending or was heard. 
En, Sec. 1, Ch. 53, L. 1923. state, settle a bill of exceptions outside 
Quaere: May a district judge under the of the county in which the cause was 
provisions of this section, declaring the tried? Hale et al. v. Belgrade Co., Ltd, 


jurisdiction of district judges in certain 75 Mont. 99, 242 Pac. 425, 
judicial matters coextensive with the 


CHAPTER 10. 
DISQUALIFICATION OF JUDICIAL OFFICERS. 


8868. Cases in which judge may be disqualified—Calling in another _ 


judge. Any justice, judge, or justice of the peace must not sit or act as 
such in any action or proceeding: 

1. To which he is a party, or in which he is interested; 

2. When he is related to either party by consanguinity or affinity 
within the sixth degree, computed according to the rules of law; 

3. When he has been attorney or counsel for either party in the 
action or proceeding, or when he rendered or made the judgment, order, 
or decision appealed from; 

4, When either party makes and files an affidavit as hereinafter pro- 
vided, that he has reason to believe, and does believe, he cannot have a 
fair and impartial hearing or trial before a district judge by reason 


of the bias or prejudice of such judge. Such affidavit may be made by — 


any party to an action, motion, or proceeding, personally, or by his attor- 
ney or agent, and shall be filed with the clerk of the district court in 
which the same may be pending at least five days before the day ap- 
pointed or fixed for the hearing or trial of any such action, motion or 
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proceeding, (providing such party shall have had notice of the hearing 
of such action, motion, or proceeding for at least the period of five days 
and in ease he shall not have had notice for such length of time, he shall 
file such affidavit immediately upon receiving such notice). Upon the 
filing of the affidavit, the judge as to whom said disqualification is 
-averred shall be without authority to act further in the action, motion, 
or proceeding, but the provisions of this section do not apply to the 
arrangement of the calendar, the regulation of the order of business, the 
power of transferring the action or proceeding to some other court, nor 
to the power of ealling in another district judge to sit and act in such 
action or proceeding, providing that no judge shall so arrange the cal- 
endar so as to defeat the purposes of this section. No more than two 
judges ean be disqualified for bias or prejudice, in said action or proceed- 
ing, at the instance of the plaintiff, and no more than two at the instance 
of the defendant, in said action or proceeding, and this limitation shall 
apply however many parties or persens in interest may be plaintiffs or 
defendants in such action or proceeding. If there be more than one judge 
in any judicial district in which said affidavit is made and filed, upon the 
first disqualification of a judge in the cause, another judge, residing in 
the judicial district wherein the affidavit is made and filed, must be 
ealled in to preside in such action, motion, or proceeding; and upon the 
second or any subsequent disqualification of a judge in the cause, a dis- 
trict judge of another judicial district of the state must be called in to 
preside in such action, motion, or proceeding, or the action, motion, or 
proceeding transferred to a district judge of another judicial district of 
the state; when another judge has assumed jurisdiction of an _ action, 
motion, or proceeding, the clerk of the district court in which the same 
was pending, shall at once notify the parties or their attorneys of record 
in the same, either personally or by registered mail, of the name of the 
judge called in, or to whom such action, motion, or proceeding was 
transferred. Such second or subsequent affidavit of disqualification shall 
be filed with the clerk of the district court in which such action, motion 
or proceeding may be pending within three days after the party or his 
attorney of record, filing such affidavit, has received notice as to the 
judge assuming jurisdiction of such action, motion, or proceeding. 

Amd. Sec. 1, Ch. 93, L. 1927. ment. In re Miller’s Estate, 71 Mont. 


For discussion of the subject of the 830, 229 Pac, 851. 
powers of local and invited judges, see 


Constitutionality of statute 


Rowan v. Gazette Printing Company, 69 
Mont. 170, 220 Pac. 1104. 

In proceedings for the removal of civil 
officers under section 11702, neither party 
has the right to file an affidavit dis- 
qualifying a district judge for implied 
bias or prejudice under this section. 
State ex rel. Houston v. District Court, 
61 Mont. 558, 202 Pac. 756. 


The provision of this section, requiring 
an affidavit disqualifying a district judge 
for imputed bias or prejudice to be filed 
at any time before the day fixed for the 
hearing or trial of an action, motion or 
proceeding, does not permit its filing 
after verdict and before entry of judg- 


making 
mere filing of affidavit of bias or preju- 
dice sufficient to disqualify judge, note, 
46 A. L, R. 1179. 

Disqualification of judge or one acting 
in judicial capacity by pecuniary interest 
in fine, penalty or forfeiture imposed 
upon defendant, note, 50 A. L. R. 1256. 

Stock holding as_ disqualification of 
judge to sit in action or proceeding, note, 
48 A. L. R. 617. 

Residence or ownership of property in 
city or other political subdivision which 
is party to or interested in action as dis- 
qualifying judge, note, 33 A. L. R. 1322. 

For text treatment of this subject see 
vol. 14 Cal. Jur. 809 et seq.; 1926 Supp. 
921, 922. 
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CHAPTER 12. 


MISCELLANEOUS PROVISIONS RESPECTING COURTS AND JUDICIAL 
OFFICERS. 


8882. Means to carry jurisdiction into effect. 


The fact that sections 6902-6904 do 
not provide for a form of affidavit for 
attachment is of no moment, since under 
this section, where jurisdiction is con- 
ferred on a court, all the means necessary 
to give it effect are also given and in 
the absence of such a provision, the court 
may adopt any suitable process or mode 
of proceeding in the premises. Daley et 
al. v. Torrey et al, 71 Mont. 513, 230 
Pac, 782, 


Cited in State ex rel. Golden Valley 
County v. District Court, 75 Mont. 122, 
126, 242 Pac. 421; In re Tripps’ Estate, 
71 Mont. 154, 162, 227 Pac. 1005; State 
v. Certain Intoxicating Liquors, 71 Mont. 
79, 86, 87, 227 Pac. 472; In re Me- 
Lure’s Estate, 68 Mont. 
Pace. 527. 


For text treatment of this subject see 
vol. 7 Cal. Jur. 622; 1926 Supp. 520. 


CHAPTER 14. 
QUALIFICATIONS AND EXEMPTIONS OF JURORS. 


8890. Who competent to act as juror. 


Where a defendant accused of crime 
does not avail himself of the privilege 
of examining into the qualifications of a 
prospective juror before the jury is 
sworn, he may not assign a juror’s in- 
competency as ground for a new trial, 
even though his knowledge of the incom- 
petency comes to him for the first time 
after the trial. State v. Danner, 70 
Mont. 517, 226 Pac. 475. 


Cited in State ex rel. Shea v. Cocking 
et al., 66 Mont. 169, 176, 28 A. L. R. 772, 
213 Pac. 594. 


Unfamiliarity with English as affecting 
competency of juror, note, 34 A. L. R. 
194. 

For text treatment of this subject see 
vol. 15 Cal. Jur. 351-353. 


CHAPTER 15. 
SELECTING AND RETURNING JURORS. 


8896. Jury lists, by whom and when to be made. 
Sections 8896-8898 were cited in State v. Danner, 70 Mont. 517, 520, 226 Pac. 475. 


8899. Duty of clerk—Jury-boxes. 


Cited in Lee et al. v. Hayden, 63 Mont. 589, 594, 208 Pac. 596. 


CHAPTER 16. 
DRAWING AND SUMMONING JURORS FOR COURTS OF RECORD. 


8902. Summoning of trial jury. 


Where a trial court, instead of or- 
dering.a panel of regular jurors drawn 
in a number deemed by it sufficient for 
the term, had them drawn under three 
successive orders a8 occasion required, 
defendant was not in position to com- 
plain of the procedure followed, he not 
having been prejudiced thereby, and this 
section not limiting the number which 


8905. Jury-box No. 2. 


may be drawn. State v. Vuckovich, 61 
Mont. 480, 203 Pac. 491. 

Sections 8902-8906 were cited in Lee 
et al. v. Hayden, 63 Mont. 589, 594, 208 
Pac, 596, 


For text treatment of this subject see 
vol. 15 Cal. Jur. 388. 


Cited in Lee et al. v. Hayden, 63 Mont. 589, 594, 208 Pac. 596. 
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8910. Sheriff to summon jurors, how. 
Cited in Lee et al. v. Hayden, 63 Mont. 589, 594, 208 Pac. 596. 


8911. Drawing and summoning jurors to attend forthwith. 


District courts may not arbitrarily 
draw a jury from box No. 3 or excuse 
jurors and thus bring about a condition 
under which the exercise of their discre- 
tion as to the use of box No. 3 may be 
invoked. Hanley v. Great Northern Ry. 
Co., 66 Mont. 267, 213 Pac. 235. 

Where at the opening of or at any 
other stage of a trial term, the district 
court finds an insufficient number of 
jurors drawn from box No. 1 present, it 
may in its discretion order the drawing 
of additional jurors from box No. 3 for 
service on the regular panel and retain 
them during the trial term. Lee et al. 
v. Hayden, 63 Mont. 589, 208 Pac. 596. 


ber did not remain from which to secure 
a jury, and where it appeared that a sufii- 
cient number could not be procured with- 
out great delay or expense, the court, 
under this section, properly directed the 
clerk to draw names from jury-box No. 3. 
State v. Pippi, 59 Mont. 116, 195 Pac. 
556. 

Cited in Lee et al. v. Hayden, 63 Mont. 
589, 594, 208 Pac. 596; as section 6357, 
Revised Codes, in State v. Vuckovich, 
61 Mont. 480, 489, 203 Pac. 491; State 
v. Showen, 60 Mont. 474, 478, 199 Pace. 
917. 


For text treatment of this subject see 


‘Where the names in jury-box No.1 had vol. 15 Cal. Jur. 390. 


been so depleted that a sufficient num- 


CHAPTER 20. 
STENOGRAPHERS. 


8933. Salary and expenses of stenographer. Every stenographer ap- 
pointed under the provisions of this chapter receives an annual salary of 
three thousand dollars, and no other compensation except as provided in 
section 8931, payable in monthly installments out of the general funds of 
the counties comprising the district for which he is appointed, according 
and in proportion to the number of civil and criminal actions entered and 
commenced in the district courts of such counties respectively in the pre- 
ceding year; and it shall be the duty of the judge of such district, on the 
first day of January of each year, or as soon after as may be, to apportion 
the amount of such salary to be paid by each county in his district on the 
basis aforesaid. The stenographer is allowed, in addition to the salary 
and fees above provided, in judicial districts comprising more than one 
county, his actual and necessary expenses of transportation and living 
when he goes on official business to a county of his judicial district other 
than the county in which he resides, from the time he leaves his place 
of residence until he returns thereto, said expenses to be apportioned and 
payable in the same way as the salary. 

Amd. Sec. 1, Ch. 36, L. 1927. 


CHAPTER 21. 
QUALIFICATIONS, ADMISSION, LICENSE AND DISBARMENT OF ATTORNEYS. 


8940. Admission of attorneys from other states. 


Co., 66 Mont. 301, 213 Pac. 446. 

Cited as section 6385, Revised Codes, in 
State v. District Court et al., 62 Mont. 
60, 64, 203 Pac. 860. 


While under this section courts may 
permit a nonresident attorney who has 
been admitted to practice in his own 
state, to appear in a cause on motion of 
a duly admitted attorney in this state, 
they may not, under the above rule, allow 
a fee for his services to his client if suc- vol. 3 Cal. Jur. 591, 595, 596-598; 1926 
eessful. Vaill v. Northern Pacific Ry. Supp. 220. 
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8943. Penalty for practicing without license. 


One who, though not admitted by the 
supreme court to practice in the courts 
of the state, holds himself out as an 
attorney at law by conducting legal cor- 
respondence on letter-heads on which was 
printed his name, followed by “Attorney 
at Law,” by signing himself as such, by 
advertising himself by the use of a pro- 
fessional card in newspapers and tele- 
phone directory, and by a sign on his 
office building as an attorney, by taking 


$951. 


and perfecting appeals from the justice 
court to the district court and appearing 
in the appellate court in connection with 
such appeals, is practicing without a li- 
cense and guilty of contempt of court, 
under this section. In re Phillips, 64 
Mont. 492, 210 Pac. 89. 


For text treatment of this subject see 
vol. 3 Cal. Jur. 588. 


Complaints against attorney—How instituted and prosecuted. 


Cited in In re Young, 77 Mont. 332, 337, 250 Pac. 957. 


8958. Allowance of attorney’s fees to unlicensed persons forbidden. 


Under this section an attorney’s fee 
is not allowable in any action or proceed- 
ing in which attorneys’ fees are allowed 
by law, unless the attorney has been duly 
admitted and licensed to practice in Mon- 
tana, and, though the words of the sec- 
tion are “duly admitted or licensed’ the 
word “or” must be read “and,” any other 


construction rendering the provision mean- 
ingless. Vaill v. Northern Pacifie Ry. 
Co., 66 Mont. 301, 213 Pac. 446. 


Unlicensed attorney’s right to recover 


compensation, notes, 4 A. L. R. 1087; 30 
A. L. R. 851; 42 A. L. B. 1228, 


8961. Disbarment of attorneys—Causes—Jurisdiction. 


As against the assertion that the su- 
preme court should not retain jurisdic- 
tion of a disbarment proceeding where 
the accused attorney is charged with 
felonies committed without the sphere of 
his duties as such, held, under this sec- 
tion, that where the court, after an in- 
vestigation by the attorney general and 
report made to it by him sufficient to 
move its discretion, has decided to act, 
its exercise of that discretion does not 
present a jurisdictional question. In re 
Young, 77 Mont. 332, 250 Pac. 957. 

Moral turpitude within the meaning of 
this section, authorizing the disbarment 
of an attorney on conviction of a crime 
or misdemeanor involving moral turpitude, 
is everything done contrary to justice, 
honesty or good morals. In re Peters, 73 
Mont. 284, 235 Pac. 772. 

Under subdivision 1 of this section, 
whenever it is brought to its attention 
that an attorney of the bar of this state 
has been convicted of a felony or misde- 
meanor involving moral turpitude in a 
state or federal court, the supreme court 
will on its own motion and on the record 
of conviction alone strike his name from 
the roll of attorneys. In re Peters, 73 
Mont. 284, 235 Pace. 772. 

Since, generally, the record of convic- 
tion of an attorney itself shows whether 
the crime or misdemeanor of which he 
was convicted involved moral turpitude, 
the only question before the supreme 
court in a disbarment proceeding based 


upon subdivision 1 of this section is 
whether he was convicted, not whether he 
was actually guilty. In re Peters, 73 
Mont. 284, 235 Pac. 772. 


Aspersing character or reputation of 
litigant, note, 41 A, L. R. 494. 
Conduct in respect of coaching law 


students as grounds for disbarment, note, 


31 A, L. R. 748. 

Methods employed in collecting debts, 
note, 47 A. L. R. 267. 

Disloyal acts or opinions, notes, 8 
A; ih, R..,12625),12..A, dR. 1189; i148 
A, L. BR. 936. 

Presenting or permitting false evidence, 
note, 14 A. L. R. 868. 

Constitutionality of statute providing 
for disbarment of attorney convicted of 
crime, note, 32 A. L. R. 1068. 

Violation of liquor law as infamous 
crime or offense involving moral turpi- 
tude, notes, 40 A. L. R. 1049; 48 A. L. R. 
266. 

Pardon as affecting right to disbar at- 
torney, note, 50 A. L. R. 384. 

Moral delinquency as ground for dis- 
barment or suspension of attorney, note, 
43 A. L. R. 107, os 

Representation of interest adverse to 
that of former client, note, 51 A. L. BR. 
1315. 

Disbarment for failure to account for 
money of client, note, 43 A. L. R. 54, 

For text treatment of this subject see 
vol. 3 Cal. Jur. 720-736; 1926 Supp. 229. 
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8963. Proceedings for removal or suspension. 
Cited in In re Peters, 73 Mont. 284, 287, 235 Pac. 772. 


CHAPTER 22. 


GENERAL PROVISIONS RELATING TO THE POWERS, DUTIES, LIABILITIES 
AND COMPENSATION OF ATTORNEYS. 


8974. Authority. 


Under the rule that if an attorney acts 
within the scope of his employment, ex- 
press or implied, the client is bound, it is 
within the implied power of an attorney 
regularly employed in a criminal case to 
consent to the setting or continuance of 
the cause for trial, the provision of this 
section that an attorney has authority to 
bind his client “by his agreement filed 
with the clerk, or entered upon the min- 
utes of the court, and not otherwise,” 
neither enlarging nor abridging the 
authority of the attorney as it existed 
under the common-law rule, but only pre- 


8980. Certain loans prohibited. 


Under this section, an attorney is pro- 
hibited from buying any note, debt or 
other thing in action for the purpose of 
bringing suit thereon, and where his in- 
tent is established, he cannot recover. 
Strever v. Sinclier et al., 66 Mont. 258, 
213 Pac. 253, 


8993. Lien for compensation. 


While under this section and 9786, an 
attorney may contract with his client 
freely as to his compensation before the 
fiduciary relation commences, as respects 
such a contract made after the relation 
began he has the burden of showing that 
the contract was fair and reasonable and 
entered into freely by the client, and that 
the latter fully knew and understood its 
provisions; in the absence of such allega- 
tions the complaint is insufficient. Cole- 


seribing a rule for its exercise. State v. 
Turlock, 76 Mont. 549, 248 Pac. 169. 

Cited in Davenport v. Davenport, 69 
Mont. 405, 410, 222 Pace. 422, 


Remittitur by attorney from verdict or 
judgment in favor of infant as within 
his authority, note, 30 A. L. R. 1111. 

Right of attorney to continue divorce 
or separation suit against wishes of his 
client, note, 45 A. L. R. 941. 

For text treatment of this subject see 
vol. 3 Cal. Jur. 652, 661, 669; 1926 Supp. 
225. 


Sections 8980, 8981 were cited in Cole- 
man v. Sisson, 71 Mont. 435, 442, 230 
Pac. 582. 


For text treatment of this subject see 
vol. 3 Cal. Jur. 607; vol. 4 Cal. Jur, 1121. 


man vy. Sisson, 71 Mont, 435, 230 Pac. 582. 

Cited in Downey et al. v. Northern 
Pacific Ry. Co., 72 Mont, 166, 181, 232 
Pae. 531. 


Lien of attorney on public fund or 
property, notes, 2 A. L. R. 274; 24 
A. L. R. 933. 

Attorney’s lien on decedent’s estate, 
note, 50 A. L. R. 657. 


8994. Attorney may be compelled to show his authority. 


Where a defendant does not challenge 
in the trial court the authority of an 
attorney of his adversary to appear for 
him, in accordance with the provisions 
of this section, his right to question it 
later is waived. In re Miller’s Estate, 
71 Mont. 330, 229 Pac. 851. 

Where defendant had entered a plea of 
guilty to the charge of illegal trans- 
portation of intoxicating liquor, and later 
authorized his attorney to withdraw that 


Mont. Code Supp.— 59 


plea and enter one of guilty on condi- 
tion that the district judge would agree 
to the imposition of a certain fine with 
the jail sentence suspended, and the at- 
torney entered an unconditional plea, of 
guilty, he exceeded his authority and the 
court, under this section, erred in refus- 
ing to set aside the judgment pronounced 
on the latter plea. State v. Dow, 71 
Mont. 291, 229 Pac. 402. 
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PART II. 
Judicial Remedies. 


CHAPTER 1. 
JUDICIAL REMEDIES—ACTIONS AND SPECIAL PROCEEDINGS. 


8995. Judicial remedies defined. 


Cited as section 8077, Revised Codes, in State ex rel. Houston v. District Court, 


61 Mont. 558, 566, 202 Pac. 756. 


8996. Division of judicial remedies. 


Sections 8996-8999 were cited in state 
v. Rouleau et al., 68 Mont. 529, 543, 219 
Pac. 1096; as section 8078, Revised Codes, 


8997. Action defined. 


Under the rule that he only may main- 
tain an action who can show that he has 
a right to be enforced or a wrong to be 
prevented or redressed, plaintiff in an 
action to enjoin a sale of county bonds 
duly voted, who alleged himself to be a 
citizen, resident and qualified elector of 
the county, but who did not make it 
appear that he was a taxpayer or that 


8999. Division of actions. 


in State v. District Court, 61 Mont. 558, 
071, 202 Pac. 756. 


he had been denied the right to vote at. 
the election, had no standing in court as. 
a suitor. Holt v. Custer County et al., 
75 Mont. 328, 243 Pac. 811. 

Cited in State v. Lewis, 67 Mont. 447, 
451, 216 Pac. 337. 


For text treatment of this subject see 
vol. 1 Cal. Jur. 306; 1926 Supp. 16. 


Cited as section 8081, Revised Codes, in State v. District Court, 61 Mont. 558, 571,. 


202 Pac. 756. 


9005. Civil action—By whom prosecuted. 
Cited in State ex rel. Stewart v. District Court, 77 Mont. 361, 372, 49 A. L. R. 


627, 251 Pac. 137. 


9007. Civil and criminal remedies not merged.: 
Cited in State ex rel. Stewart v. District Court, 77 Mont. 361, 372, 49 A. L. RB. 


627, 251 Pac. 137. 


PART III. 


Civil Actions. 


CHAPTER 1. 
FORM OF CIVIL ACTION. 


9008. One form of civil actions 


While under the codes there is but one 
form of civil action for the enforcement 
and protection of private rights and re- 
dress or prevention of private wrongs, 
yet the common-law distinctions between 
the different causes of action still obtain, 
the reasons underlying them being still the 
same. Butala v. Union Electric Co. et 
al., 70 Mont. 580, 226 Pac. 899. 


only. 


Sections 9008-9832 were cited in In re 
Spriggs’ Estate, 68 Mont. 92, 95, 216 Pac. 
1108. 

Cited as section 6425, Revised Codes, in. 
Samuell v. Moore Mercantile Co. et al. 
62 Mont. 232, 236, 204 Pac. 376. 


For text treatment of this subject see 
vol, 1 Cal. Jur. 309; 1926 Supp. 16. 
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CHAPTER 3. 
LIMITATIONS OF ACTIONS FOR THE RECOVERY OF REAL PROPERTY. 


9015. Seizin within ten years—When necessary in actions for real 


property—Action for dower. 


Under this section and 9018, a prescrip- 
tive right can be built upon public use of 
land for street purposes, jurisdiction hav- 
ing been acquired by the city authorities 
and maintained for a period of ten years. 
Stettheimer et al. v. City of Butte, 60 
Mont. 111, 198 Pac. 455. 

Sections 9015, 9016 were cited in Bear- 
mouth Placer Co. v. Passerell, 73 Mont. 
306, 308, £36 Pac. 673; Boehler v. Boyer 
et al., 72 Mont. 472, 477, 234 Pac. 1086. 


Sections 9015, 9016 were cited as sec- 
tions 6432, 6433, Revised Codes, in Mouat 
v. Minneapolis M. & 8S. Co. et al. 68 
Mont, 253, 258, 217 Pac. 342; Rodda v. 
Best et al., 68 Mont. 205, 217 Pac. 669; 
with section 9016 in Hays v. De Atley 
et al., 65 Mont. 558, 562, 212 Pac. 296. 


For text treatment of this subject see 
vol. 16 Cal. Jur. 434; 1926 Supp. 980; 
vol. 22 Cal. Jur. 124. 


9018. Possession—When presumed—Occupation deemed under legal 


title, unless adverse. 


Where the predecessor of the owner 
of a ditch right had acquired title to the 
right of way therefor over the public 
domain by grant from the United States, 
it will be presumed in the absence of evi- 
dence to the contrary, under this section 
in an action to enjoin its use by another, 
that the owner had been possessed thereof 
within the time required by law and that 
the occupation by the other party had 
been in subordination to the legal title, 
as against the contention that the right 
was barred by section 9015 in that 
neither plaintiff nor his predecessor had 
been in possession or seised of the ditch 
within ten years next preceding the com- 
mencement of the action. Rodda v. Best 
et al., 68 Mont. 205, 217 Pac. 669. 

For discussion of facts constituting ad- 
verse possession of land within Northern 
Pacific land grant, see Northern Pacific 


Ry. Co. v. Cash, 67 Mont, 585, 216 Pace. 
782; Northern Pacific Ry. Co. v. Smith, 
62 Mont. 108, 203 Pac. 503. 

Under this section the occupation of 
property by one not the owner is deemed 
to have been under and in subordination 
to the legal title. Blackfoot Land De- 
velopment Co. v. Burks, 60 Mont. 544, 
199 Pac. 685. 

Cited in Stetson v. Youngquist et al., 
76 Mont. 600, 608, 248 Pac. 196; Bear- 
mouth Placer Co. v. Passerell, 73 Mont. 
306, 308, 236 Pac. 673; Northern Pacific 
Ry. Co. v. Cash, 67 Mont. 585, 596, 216 
Pac. 782; as section 6435, Revised Codes, 
in Stettheimer et al. v. City of Butte, 
60 Mont. 111, 116, 198 Pac. 455. 


For text treatment of this subject see 
vol. 1 Cal. Jur. 493. 


9019. Occupation under written instrument or judgment — When 


deemed adverse. 


The term “claim of title’ used in this 
section, relative to adverse possession, in 
providing that where the occupant of 
jJand entered into possession “under claim 
of title’ etc., held to mean “color of 
title’ which is title in appearance but not 
in reality, and color of title may be 
shown by any instrument purporting to 
convey the land or the right to its pos- 
session, provided claim is made there- 
under in good faith. Fitschen Bros. v. 
Noyes’ Estate, 76 Mont. 175, 246 Pace. 


773. 


Sections 9019, 9020 were cited as sec- 
tions 6436, 6437, Revised Codes, in Mouat 
v. Minneapolis M. & S. Co. et al. 68 
Mont. 253, 258, 217 Pace. 342. 


Grantee’s right to tack adverse posses- 
sion by predecessor of parcel beyond 
that called for by deed under which he 
claims, note, 46 A. L. R. 792. 

For text treatment of this subject see 
pede 1 Cal. Jur. 524, 570, 580; 1926 Supp. 


9020. What constitutes adverse possession under written instrument 


or judgment. 


Cited in Fitschen Bros. Com. Co. v. 
Noyes’ Estate, 76 Mont. 175, 195, 247 


Pae. 7723 


Cited in Boehler v. Boyer et al. 72 
Mont, 472, 477, 234 Pac. 1086. 
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9021. Premises actually occupied under the claim of title deemed to 


be held adversely. 


Sections 9021, 9022 were cited as 
sections 6438, 6439, Revised Codes, in 


9024. Adverse possession—How 


An easement for a ditch appurtenant 
to land is not subject to taxation inde- 
pendently of the land; hence the provi- 
sion of this section that adverse posses- 
sion shall not be considered established 
unless the claimant has for the full statu- 
tory period of ten years paid the taxes 
upon the property claimed adversely, has 
no application where the subject of the 
adverse possession alleged is a right of 
way for'a ditch. Stetson v. Youngquist 
et al., 76 Mont. 600, 248 Pac. 196. 

Under this section, in no case of al- 
leged adverse possession shall such pos- 
session be considered as established unless 
the claimant, his predecessor and grantor 
shall have paid all taxes on the property 
for a period of ten years continuously; 
hence where an adverse claimant had not 
paid or offered to pay any taxes, the 
court properly found against him. Bear- 
mouth Placer Co. v. Passerell et al., 73 
Mont. 306, 236 Pac. 673. 

While a water right partakes of the 
nature of real estate, it is not such in 
any sense, and when considered alone 
and for the purpose of taxation it is 
personal property; therefore this section, 
which deals with real property and makes 
payment of taxes a prerequisite to the 


Mouat v. Minneapolis M. & S. Co. et al, 
68 Mont. 253, 258, 217 Pac. 342. 


established. 


establishment of a claim of adverse pos- 
session to such property, has no applica- 
tion where title by prescription to a 
water right, independently of the land 
to which it was appurtenant, is asserted. 
Verwolf v. Low Line Irr. Co. et al., 70 
Mont. 570, 227 Pac. 68. 

This section, declaring that adverse 
possession of real property shall not be 
deemed established unless it shall have 
been oceupied and claimed for a period 
of ten years continuously and the party 
claiming such possession has paid all 
taxes levied and assessed upon it, held 
prospective and not retroactive in its 
operation. Verwolf v. Low Line Irr. Co. 
et al., 70 Mont. 570, 227 Pac. 68. 

Since payment of taxes was not, prior 
to the enactment of this section, an ele- 
ment of adverse possession, the fact that 
the holder of the legal title paid the 
taxes on the land in question was of 
no evidentiary value, further than as 
tending to show that he had not aban- 
doned it. Blackfoot Land Development 
Co. v. Burks, 60 Mont. 544, 199 Page. 
685. 


For text treatment of this subject see 
vol. 1 Cal. Jur. 494. 


CHAPTER 4. 
LIMITATIONS OF OTHER ACTIONS, 


9027. Periods of limitation prescribed. 
Cited in Gates v. Powell, 77 Mont. 554, 557, 252 Pac. 377. 


9028. Within ten years. 


Cited in Marlowe v. Missoula Gas Co. et al., 68 Mont. 372, 378, 219 Pac. 1111. 


9029. Within eight years. 


If an indorser makes payment of in- 
terest on an overdue note, the holder’s 
right to maintain suit on the instrument 
is not barred under this section, if com- 
menced within eight years after such 
payment. Morgan v. Huffman, 76 Mont. 
396, 247 Pac. 326. 

Applied with section 9048, holding 
that the defendant’s presence in the state 


9030. Within five years. 


Where the relationship of plaintiff and 
defendant in the acquisition of securities 


must aggregate the full statutory period 
of eight years and that the period of 
a defendant’s intermittent absence from 
the state must be deducted in computing 
such time: Stoudt v. Hanson, 62 Mont. 
422, 205 Pac. 253. 


For text treatment of this subject see 
vol. 16 Cal. Jur. 454; 1926 Supp. 980. 


was that of trustee and cestui que trust, 
under an express parol agreement to share 
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in the profits, and the former repudiated 
the relationship in 1912, before the sale 
of the securities, with the knowledge of 
the latter, defendant’s claim for an in- 
terest in the proceeds of the transaction 
asserted in 1921 was barred under sub- 
division 1 of this section, providing that 
an action upon a contract, promise, ete., 


9031. Within three years. 


An action for conversion against a 
sheriff and the surety on his official bond, 
being on a liability incurred “by the 
doing of an act in his official capacity 
and by virtue of his office,” must he 
brought within three years under subdi- 
vision 1 of this section. Wingate v. 
Davis et al., 77 Mont. 572, 252 Pac. 307. 

An action to recover money received 
by defendant from her husband with 
knowledge that it belonged to plaintiff 
and that it had been taken from him by 
the husband by threats and intimidation, 


9032. Within two years. 


OTHER THAN RECOVERY OF REAL PROPERTY. 


[9031-9033 


not founded on an instrument in writing 
must be brought within five years. Cook 
v. MacGinniss, 72 Mont. 280, 233 Pae. 
129, 


For text treatment of this subject see 
vol. 16 Cal. Jur. 465, 


thus constituting her a trustee ex male- 
ficio, would seem to fall within the pro- 
vision of subdivision 3 of this section, 
declaring that an action upon an obliga- 
tion or liability, not founded upon an 
instrument in writing, other than a con- 
tract, account or promise, must be com- 
menced within three years. Kerrigan v. 
O’Meara, 71 Mont. 1, 227 Pac. 819. 


For text treatment of this subject see 
vol, 16 Cal. Jur. 470, 472, 476. 


Cited with section 9033 in Butler v. Peters, 62 Mont. 381, 385, 26 A. L. BR. 560, 


205 Pac. 247. 


9033. Two-year limitation. 


Under section 9058, the limitation of 
two years against an action to recover 
personal property by a bailor against his 
bailee does not commence to run until 
the latter refuses to return it on de- 
mand. Gates v. Powell, 77 Mont. 554, 
252 Pae. 377. 

Where plaintiff, in a claim and delivery 
action against his former wife to whom 
at the time of their separation he had 
loaned his household furniture, did not 
know of her claim of ownership until 
some two years and a half thereafter, 
when he made demand for it, his right 
of action did not accrue until refusal of 
his demand and the limitation of two 
years did not commence to run until 
then. Viers v. Webb, 76 Mont, 38, 245 
Pac. 257. 

In order to make applicable the pro- 
vision of subdivision 4 of this section, 
that in an action for fraud the cause of 
action shall not be deemed to have. ac- 
erued until discovery by plaintiff of the 
facts constituting the fraud, plaintiff 
must show, in the absence of a relation 


of trust or confidence between the par- 


ties which imposed upon defendant the 
duty of making a full disclosure of the 
facts, some active affirmative concealment 
of the fraud by defendant, something 
said or done to continue the deception 
or to prevent inquiry or discovery, else 
the running of the statute which limits 
the time within which the action may be 
brought to two years is not postponed. 


Kerrigan v. O’Meara, 71 Mont. 1, 227 
Pac. 819. 

One who relies on the exception to the 
provision of this section, to the effect 
that while an action for fraud must be 
commenced within two years, the cause 
of action shall not be deemed to have 
acerued until discovery of the facts con- 
stituting the fraud, must show the time 
and the circumstances of the discovery, 
to enable the court to determine whether 
by ordinary diligence it might not have 
been made before, his simple statement 
that it was not made until the limitation 
had run being insufficient. Kerrigan v. 
O’Meara, 71 Mont. 1, 227 Pace. 819. 

In an action in claim and delivery to 
recover possession of a cow picked up 
by defendant and later in good faith 
purchased from one claiming to be but 
who was not the owner, defendant not 
having done anything to prevent the true 
owner from ascertaining the whereabouts 
of the animal and learning of his right 
of action, the fact that plaintiff was 
ignorant of the circumstances which 
would have enabled him to bring timely 
suit did not entitle him to sue after the 
limitation of two years fixed by subdivi- 
sion 3 of this section had run. Bennett 
v. Meeker, 61 Mon. 307, 202 Pac. 203. 

This section, subdivision 4, providing 
that an action for fraud or mistake must 
be brought within two years after dis- 
covery of the facts, applies only to ac- 
tions for fraud or mistake within the 
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common acceptance of those terms, and 
not to an action in claim and delivery 
where defendant honestly and in good 
faith bought an estray from one wrong- 
fully claiming to be the owner of the 
animal. Bennett v. Meeker, 61 Mont. 
307, 202 Pac. 203. 

This and section 9040 were cited as 
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sections 6449-6451, Revised Codes, in In 
re Smith’s Estate, 60 Mont. 276, 289, 
199 Pace, 696; as section 6449, Revised 
Codes, in Terry v. Stephens, 60 Mont. 
82, 84, 198 Pac. 360. 


For text treatment of this subject see 
vol. 16 Cal. Jur. 439, 445-454, 473. 


9036. Period for commencement of actions by members of police de- 


partment to recover salaries. 


Sections 9036, 9037, providing that ac- 
tions by police officers for the recovery 
of salaries must be commenced within six 
months after the cause of action shall 
have accrued, etc., are not open to the 
objection that they do not come within 
the purview of the governor’s proclama- 
tion calling the session, his reference 
therein to certain conditions prevailing 
in the “‘department of police” in a named 
city covering the subject of the legisla- 


tion. Sweeney v. City of Butte, 64 Mont. 
230, 208 Pac, 943. 

Since a police officer’s cause of action 
for recovery of two years’ back salary 
did not accrue until it had been judicially 
determined in a mandamus proceeding 
that he had been wrongfully ousted, the 
limitation of six months prescribed by 
this section did not commence to run 
until rendition of judgment in the man- 
damus proceeding. Sweeney v. City of 
Butte, 64 Mont. 230, 208 Pac, 943. 


9037. Actions for unpaid salaries,;of members of police department 
limited to services actually performed, etc. 


This section, providing in effect that 
a policeman wrongfully discharged may 
not recover back salary except for ser- 
vices actually performed, and one unlaw- 
fully suspended or placed on the eligible 
list can recover only for the days upon 
which he reported for duty, though broad 
enough in a literal sense to comprehend 
pending actions, was not intended, in the 
absence of express words so declaring, 
to act retrospectively so as to cut off 
existing rights, but was intended to apply 
only to policemen so discharged, sus- 
pended or relegated to the eligible list 
after its enactment. Sullivan v. City 
of Butte, 65 Mont. 495, 211 Pac. 301. 

The provision of this section that a 
police officer can recover salary only for 


services actually rendered, did not apply 
where he was unlawfully discharged and, 
though offering to perform them, was 
thereafter prevented from so doing, since 
the city could not take advantage of its 
own wrong. Sweeney v. City of Butte, 
64 Mont. 230, 208 Pac. 943. 

Where a police officer was discharged 
contrary to the provisions of the Metro- 
politan Police Law, and_ not _ sus- 
pended or placed on the eligible list, this 
section, providing that where a member 
of the police force was suspended or 
placed on the eligible list he can only re- 
cover salary for the days he reports for 
duty, has no application. Sweeney v. 
City of Butte, 64 Mont, 230, 208 Pac. 
943. 


9041. Actions for relief not hereinbefore provided for. 


Cited in Cook v. MacGinniss, 72 Mont. 
280, 290, 233 Pac. 129; as section 6451, 


Revised Codes, in In re Smith’s Estate, 
60 Mont. 276, 289, 199 Pac. 696. 


CHAPTER 5. 


GENERAL PROVISIONS RELATING TO THE TIME OF COMMENCEMENT OF 
ACTIONS. 


9047. When an action is commenced. 
Cited in Gillespie v. Great Northern Ry. Co., 63 Mont. 598, 608, 208 Pac. 1059. 


9048. Exception, where defendant is out of the state. 


Evidence held not to sustain the con- 
tention that the running of the statute 
of limitations had been tolled, under this 
section, by reason of the absences from 


the state of the party pleading it. Cook 
v. MacGinniss, 72 Mont. 280, 233 Pace. 
129. 


Under this section, where defendant 
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in an action on a promissory note is out 
of the state at the time the cause of ac- 
tion accrued, the bar of the statute of 
limitation does not commence to run until 
after his return, and if he thereafter in- 
termittently leaves and returns to the 
jurisdiction, the time of his absence must 
be deducted from the limitation of eight 
years fixed by section 9029, in order to 
determine whether the full period has 


Parties To Civin ACTIONS. 


[9054-9067 


expired, i. e., defendant’s presence in 
the state must aggregate the full statu- 
tory period to constitute a bar. Stoudt 
v. Hanson, 62 Mont. 422, 205 Pac. 253. 


Absence as suspending or removing 
bar of limitations as against judgment, 
note; 2AM Lie RW 1039: 

For text treatment of this subject see 
vol. 16 Cal. Jur. 552, 


9054. Provision where judgment has been reversed. 


This section, extending the time fixed 
by the general statutes of limitations for 
the commencement of the ordinary actions 
for specified reasons, has no application 
to a cause of action for which a special 
limitation period is prescribed, i. e., one 
where the time within which suit must be 
brought is a condition attached to the 
right to sue. King v. Mayor of City of 
Butte, 71 Mont. 309, 230 Pace. 62. 

This section, allowing a new action 
within one year after the termination of 
the first action by dismissal for want of 
jurisdiction, does not apply to a second 


& 


9058. When demand necessary. 


Under this section, the limitation of 
two years against an action to recover 
personal property (sec. 9033), by a bailor 
against his bailee does not commence to 
tun until the latter refuses to return it 
on demand. Gates v. Powell, 77 Mont. 
554, 252 Pace. 377. 


When limitation commences to run 

against action to recover deposit of 
9061. 

Construing this section, an action 


against a director to enforce his statutory 
liability for failure of his corporation to 
file its annual statement must be brought 
within three years after the liability was 
created by law, and not within three 
years after the aggrieved party dis- 
covered the fact with relation thereto. 


action commenced before, and not after 
the termination of the first action by 
such dismissal, Gilmore vy. Gilmore, 270 
Fed. 260. 

This section applies to actions on 
claims against an administratrix although 
such actions are limited by section 10178, 
which is a special probate statute, and 
are not subject to the general statute of 
limitations. Gilmore v. Gilmore, 270 Fed. 
260. 


For text treatment of this subject see 
vol. 16 Cal. Jur. 562. 


property without definite date for its 
return, or damages for its detention, 
note, 47 A. L. R. 178. 

When statute of limitation begins to 
Tun against note payable on demand, 
note, 44 A. L. R. 397. 

Necessity for demand to set statute of 
limitations rurtning against action on 
certificate of deposit, note, 23 A. L. R. 7. 


Limitations prescribed in action against directors, etc. 


Williams v. Hilger et al., 77 Mont. 399, 
251 Pace, 524. 

Cited in First National Bank of Plains 
v. Barto et al, 72 Mont. 437, 233 Pac. 
963. 


For text treatment of this subject see 
vol. 6 Cal. Jur. 1011; vol. 16 Cal. Jur. 
475, 528. 


CHAPTER 6. 
PARTIES TO CIVIL ACTIONS. 


9067. Action to be in name of party in interest. 


In an action for an accounting and to 
have defendant bank declared trustee of 
a resulting trust, held under the rule that 
findings made on conflicting evidence will 
be set aside only where the evidence pre- 
ponderates against them, that the finding 
that plaintiff’s husband, and not she, was 
the real party in interest was correct, 


and that therefore the court properly ren- 
dered judgment in favor of defendant 
under this section. Kelly v. Gullickson, 
75 Mont. 66, 241 Pace. 623. 

Plaintiff, vested with the legal title to 
the judgment on which he sought to 
recover, was the real party in interest 
within the meaning of this section, and 
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evidence that he had bought it for the 
benefit of another was properly excluded. 
Genzberger v. Adams, 62 Mont. 430, 205 
Pac, 658. 

‘Cited in LaBonte v. Mutual Fire ete. 
Ins. Co., 75 Mont. 1, 11, 241 Pae. 631; 
Gregg v. Bayers, 73 Mont. 165, 168, 235 
Pac. 337; Lefebure et al. v. Baker et al, 
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69 Mont. 193, 200, 220 Pac. 1111; County 
of Wheatland v. Van et al., 64 Mont. 113, 
116, 207 Pac. 1003; Rummey et al. v. 
Skinner, 64 Mont. 75, 82, 208 Pac. 896. 


For text treatment of this subject sea 
vol. 20 Cal. Jur. 486. 


9068. Assignment of thing in action not to prejudice defense. 


Where the assignee of a non-negotiable 
note fails to notify the maker of the 
assignment, and thereafter the maker 
makes payment to the payee (assignor) 
without knowledge of the assignment, the 
payment constitutes a complete defense 
to a suit by the assignee against the 
maker. Erlandson v. Erskine et al., 76 
Mont, 537, 248 Pac. 209. 


9070. Wife may defend, when. 


Under this section, providing that if a 
husband and wife be sued together the 
wife may defend for her own right, and 
if the husband neglects to defend, sle 
may defend for his right also, a wife, 
pending suit for divorce brought by her, 
had authority to employ counsel on be- 


Cited as section 6478, Revised Codes, in 
Rice v. Chicago ete. Ry. Co., 59 Mont. 
570, 583, 197 Pac. 999. 


For text treatment of this subject see 
vol. 3 Cal. Jur. 287; vol. 23 Cal. Jur. 
265. 


half of her husband, in a suit for parti- 
tion against both of them in which he 
had failed to appear. Buckhouse v. Par- 
sons, 60 Mont. 156, 198 Pac. 443. 


For text treatment of this subject see 
vol. 13 Cal. Jur. 891. 


9071. Infant, etc., to appear by guardian. 
Cited in Maloney v. Schandelmier, 65 Mont. 531, 534, 212 Pac. 493. 


9072. Guardian—How appointed. 
Cited in Maloney v. Schandelmier, 65 Mont. 531, 534, 212 Pac. 493. 


9075. Father, etc., may sue for injury or death of child. 
Cited in Liston v. Reynolds, 69 Mont. 480, 500, 223 Pac. 507. 


9076. When representative may sue for death of one caused by the 


wrongful act of another. 


In an action against an administrator 
brought under this section, for damages 
for the wrongful killing of plaintiff’s 
husband by defendant’s intestate, where 
plaintiff was the only surviving witness 
and her testimony was indispensable to 
recovery, the court, in its discretion prop- 
erly permitted her to testify under the 
exception to the general rule (sec. 10535), 
making such testimony inadmissible, the 
exception providing that where by its 
exclusion injustice will be done the tes- 
timony may be admitted. Anderson et al. 
v. Wirkman, 67 Mont. 176, 215 Pac, 224. 

The right of action for damages given 
by this section to the heirs or personal 
representative of an adult whose death 
is caused by wrongful act or negligence 
is solely for the benefit of the heirs, the 


representative merely acting as their trus- 
tee and the amount recovered not being a 
part of decedent’s estate; hence the 
complaint of an administrator setting 
forth the damages sustained by dece- 
dent’s father and mother was not open 
to demurrer on the ground of misjoinder 
of parties plaintiff (the administrator and 
the heirs) or causes of action, recovery 
by the administrator barring a subsequent 
action by the heirs. Batchoff v. Butte 
Pacific Copper Co., 60 Mont. 179, 198 
Pac. 132. 

Cited in Liston v. Reynolds, 69 Mont. 
480, 500, 223 Pac. 507; Bruce v. McAdoo, 
65 Mont. 275, 289, 211 Pae. 772. 


For text treatment of this subject see 
vol. 8 Cal. Jur. 952. . 
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2077. Who may be joined as plaintiffs. 


Cited in Frost et al. v. Long & Co. et 
al., 66 Mont. 385, 393, 213 Pae. 1107; 


Rumney et al. v. Skinner, 64 Mont. 75, 
82, 208 Pac. 895. 


9078. Who may be joined as defendants. 
Cited as section 6488, Revised Codes, in Comeford v. U. 8. F. & G. Co., 59 Mont. 


243, 252, 196 Pac. 984. 


9083. Parties in interest—When to be joined—When one or more 


may sue or defend for the whole. 


Cited as section 6491, Revised Codes, in Comeford v. U. S. F. & G. Co., 59 Mont. 


243, 252, 196 Pac. 984. 


$084. Plaintiff may sue in one 


commercial paper. 


In an action on a bond executed jointly 
by the principal and a surety company it 
was optional with plaintiff to proceed 
against either or both of the obligors, but 
where it was also sought to reform the 
contract and the surety moved that the 
principal be served with process, it was 


action for the different parties to 


error to deny the motion. Comeford v. 
U.S. F. & G. Co., 59 Mont. 243, 196 Pace. 
984. 


For text treatment of this subject see 
vol. .19 Cal. Jur: 971; vol. 20 Cal. Jur. 
505; vol. 23 Cal. Jur. 1055. 


9086. Action—When not to abate by death, marriage or other dis- 


ability—Proceedings in such case. 


That plaintiff’s land was sold on fore- 
closure after his action for damages was 
brought under sections 6902-6904, and the 
period of redemption had expired prior 
to retrial of the case, did not result in 
the abatement of the action under this 
section. Solberg v. Sunburst Oil & Gas 
Co., 76 Mont. 254, 246 Pac. 168. 

The latter portion of this section, which 
indicates the person who may commence 
the action declared by. the fore part 
thereof not to abate by death, or to con- 
tinue it if commenced before the death 
of the party defendant, is adjective law. 
Anderson et al. v. Wirkman, 67 Mont. 
176, 215 Pac. 224. 

A cause of action in favor of one 
whose death results from the wrongful 
act of another, under this section (a gen- 
eral survival statute), survives the death 
of the wrongdoer as well as the death 
of the party whose rights were infringed. 


Anderson et al. v. Wirkman, 67 Mont. 
176, 215 Pac, 224. 

Cited in Price et al. v. Skylstead, 69 
Mont. 453, 461, 222 Pace. 1059; Bruce v. 
McAdoo, 65 Mont, 275, 289, 211 Pac. 
772. 


Death of beneficiary as affecting right 
of action under death statute, note, 13 
A. L: RB, 225. 

Survival of action or cause of action 
for alienation of affections or criminal 
conversation, notes, 14 A. L. R. 693; 
24 A. L. R. 488. 

Death of principal defendant as abat- 
ing or dissolving garnishment or attach- ~ 
ment, note, 21 A. L. R. 272. 

Survival of action or cause of action 
for breach of contract to marry, note, 34 
A. L. RB. 1363. 

For text treatment of this subject see 
vol. 1 Cal. Jur. 49 et seq. 


9087. Another person may be substituted for the defendant. 


Demand upon a foreign corporation for 
security for costs made by one of two 
defendants pursuant to this section, did 
not operate to stay proceedings between 
plaintiff and the nondemanding defend- 
ant. Middle States O. Corp. v. Tanner- 
Jones Co., 73 Mont. 180, 235 Pac. 770. 

In an action of interpleader to compel 
conflicting claimants to funds in the 
pleader’s hands sued upon, to litigate 
their claims among themselves, the sum 


due from him must not be in contro- 
versy—he must be a disinterested stake- 
holder, else he is not entitled to maintain 
interpleader. Security State Bank of 
Roy v. Melchert et al., 67 Mont. 535, 216 
Pac, 340. 

A cross-complaint filed by defendant as 
part of his answer held not susceptible of 
interpretation as a complaint in intar- 
pleader, in the absence of compliance 
with this section, requiring that defend- 
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ant before answering file the affidavit 
provided for or apply for an order sub- 
stituting attaching creditors in his place; 
held, further, that the pleading was in- 
sufficient to bring it within the conclud- 
ing part of the section, which, under a 
different set of circumstances, provides 
for an original action against the claim- 
ants to compel them to interplead and 
litigate their several claims among them- 
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selves. Security State Bank of Roy v. 
Melchert et al., 67 Mont. 535, 216 Pac. 
340, 

Cited in State v. Banking Corp. of 
Montana, 74 Mont. 491, 508, 241 Pac. 
626. 


For text treatment of this subject see 
vol. 14 Cal. Jur. 701. 


9088. Intervention—When it takes place and how made. 


The purpose of this section, permitting 
a person to intervene in an action be- 
tween others if his interest be such that 
he would be prejudicially affected as a 
necessary consequence of the determina- 
tion of the action without his presence 
as a party to it, is to avoid circuity of 
action and needless multiplicity of suits. 
State Bank of Outlook v. Sheridan 
County, 72 Mont. 1, 230 Pac. 1097. 

Where a complaint in intervention is 
adverse to both parties in which filed, 
both are considered as defendants as re- 
spects the intervener, and they must 
plead to the complaint as defendants in 
an ordinary action. State Bank of New 
Salem v. Schultze, 63 Mont. 410, 209 Pace. 
599. 

Where defendants in an action to set 
aside a fraudulent conveyance failed to 
answer a complaint in intervention which 
injected an entirely new issue into the 
case which defendant could not have 
anticipated at the time of filing her an- 
swer in the case originally brought, judg- 


ment by default in favor of the inter- 
vener was proper. State Bank of New 
Salem v. Schultze, 63 Mont. 410, 209 Pac. 
599, 

Under this section, refusal to permit 
a party to intervene is error where such 
party makes a prima facie showing of 
interest in the subject matter of the liti- 
gation. Equity Co-operative Assn. v. 
Milling Co., 63 Mont. 26, 206 Pac. 349. 

Under this section, intervention is per- 
missible in any case, provided only the 
person seeking to intervene can show 
either an interest in the subject matter 
of the action, or an interest in the suc- 
cess of either of the parties, or an inter- 
est in the subject matter as against both. 
Stack v. Coyle, 59 Mont. 444, 197 Pae. 
747. 

Cited in Security State Bank of Roy 
v. Melchert et al., 67 Mont. 535, 543, 
216 Pac. 340. 


For text treatment of this subject see 
vol. 20 Cal. Jur. 515 et seq. 


$089. Associates may be sued by name of association. 


This section, providing that where two 
or more persons are transacting business 
under a common name they may be sued 
under such name, held applicable to a 
partnership. Gardiner v. Eclipse Grocery 
Co., 72 Mont. 540, 234 Pac. 490. 


Cited in State v. Yegen, 74 Mont. 126, 
138, 238 Pac. 603. 


For text treatment of this subject see 
vol. 20 Cal. Jur. 765, 768, 774. 


9090. When other parties must be brought in. 
Cited in Security State Bank of Roy v. Melchert et al., 67 Mont. 535, 543, 216 


Pac. 340. 


CHAPTER 7. 
PLACE OF TRIAL OF CIVIL ACTIONS. 


9094. Other actions—Where the cause or some part thereof arose. 


Under this section, subdivision 2, a 
public officer (sheriff) sued in his official 
capacity is entitled to have the case tried 
in the county of which he is such officer. 


State ex rel. Davis v. District Court et 


al., 72 Mont. 56, 231 Pac. 395. 


For text treatment of this subject see 
vol. 20 Cal. Jur. 289; vol. 21 Cal. Jur. 
914; vol. 25 Cal. Jur. 867, 
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9096. Other actions, according to the residence of the parties. 


Where a contract of sale of personal 
property provides that payment shall be 
made in a county other than the one 
in which action is commenced, the de- 
fendant is entitled to a change of venue 
to that county, but where it does not so 
provide, the presumption is that payment 
is to be made at the ecreditor’s residence 
or place of business and the action is 
triable in his county. Courtney v. Gor- 
don, 74 Mont, 408, 241 Pac. 233. 

The venue of an action for the breach 
of an agreement by the hirer of a piano 
to return it in case it should not prove 
satisfactory was in the county of the 
owner’s residence, the place where it was 
to be performed. Stiemke v. Jankovich 
et al., 72 Mont. 363, 233 Pac. 904. 

Under this section, an action for tort 
must be tried in the county in which it 
was committed; hence an action by a 
railroad employee for personal injuries 
sustained in a county other than that of 
his residence, was properly triable in 
the county where the accident occurred, 


9097. Actions may be tried in 
mands a trial in the proper county. 


A defendant seeking a change of place 
of trial under sections 9097 and 9098, 
must, first, file an affidavit of merits and 
a demand in writing; second, apply to or 
move the court for an order changing the 
place of trial; in the absence of an agree- 
ment of the parties, these requirements 
are indispensable and imperative. O’Han- 
ion v. Great Northern Ry. Co., 76 Mont. 
128, 245 Pace. 518. 

A motion for change of place of trial 
must be made upon notice to the plain- 
tiff, unless such notice is waived; it need 
not be filed simultaneously with the affi- 
davit of merits and demand but must be 
filed and served within a reasonable time 
thereafter—the movant must proceed 
with diligence. O’Hanion v. Great North- 
ern Ry. Co., 76 Mont. 128, 245 Pac. 518. 

Sections 9097 and 9098, providing for 
change of venue, are companion measures 
and must be construed together. Under 
the first, the applicant must file an affi- 
davit of merits and demand in writing 
for the change. Under the second he 
must apply to the court for an order to 
change the place. In the absence of an 
agreement of the parties these separate 
steps are imperative. Defendant filed the 
affidavit and with it a notice of motion 
and motion but did not file a demand in 
writing. Held, on application for writ of 
supervisory control, that a demand for 
the change was indispensable and that in 
its absence the court properly denied 


subject to the power of the court to 
change the place of trial. Dryer v. Di- 
rector-General of Railroads, 66 Mont. 298, 
213 Pac. 210, 

Under this section, refusal to change 
the place of trial of an action on a con- 
tract from the county of plaintiff’s resi- 
dence to the county in which the contract 
was to be performed was error. Feldman 
v. Security State Bank, 62 Mont. 330, 206 
Pac. 425. 

Cited in Silver v. Morin, 74 Mont. 398, 
402, 240 Pac. 825; Atkinson v. Bonners 
Ferry Lumber Co., 74 Mont. 393, 397, 240 
Pac. 823. 

Sections 9096, 9097, were cited in State 
ex rel. Carroll v. District Court, 69 Mont. 
415, 422, 222 Pac. 444. 


Venue of action for libel in newspaper, 
note, 37 A. L. BR. 908. 

For text treatment of this subject see 
vol. 16 Cal. Jur. 75; vol. 25 Cal. Jur. 
864-867. 


any county, unless the defendant de- 


the motion. State ex rel. Davis v. Dis- 
trict Court et al., 72 Mont. 56, 231 Pac. 
395. 

Where defendant correctly pursues the 
statute in his endeavor to secure a 
change of place of trial and is entitled to 
such change but is denied it, he has a 
remedy by appeal. (Language appearing 
in Feldman v. Security State Bank, 62 
Mont. 330, at bottom of page 334, inti- 
mating otherwise, expressly disapproved.) 
State ex rel. Davis v. District Court et 
al., 72 Mont. 56, 231 Pac. 395. 

Where defendant in a mandamus pro- 
ceeding in his motion to quash the writ 
for want of jurisdiction, also asked for 
further time in which to demur or 
answer, he thereby entered his general 
appearance and thus waived his right to 
demand a change of venue to the proper 
county. State ex rel. Carroll v. District 
Court, 69 Mont. 415, 222 Pac, 444. 

The demand for a change of place of 
trial referred to in this section does not 
supply the place of a motion on the part 
of the defendant for a change of venue. 
Danielson v. Danielson, 62 Mont. 83, 203 
Pac. 506. . 

Cited in Courtney v. Gordon, 74 Mont. 
408, 413, 241 Pac. 233; Atkinson v. Bon- 
ners Ferry Lbr. Co., 74 Mont. 393, 397, 
240 Pace. 823. 


For text treatment of this subject see 
vol, 25 Cal. Jur. 889 et seq. 
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9088. Place of the trial may be changed in certain cases. 


In an action for false imprisonment 
commenced in a county other than the 
one in which the tort was alleged to have 
been committed, held that the district 
court abused its discretion in denying 
defendant’s motion for change of venue 
asked for on the ground of the conveni- 
ence of witnesses and the promotion of 
justice, under this section, on affidavits 
showing, among other things, that a large 
number of its witnesses residing in Idaho 
a short distance from the county seat of 
the county to which it was proposed to 
have the cause removed, would attend the 
trial, but would decline to attend if held 
in the county in which the action was 
brought, some 340 miles distant, etc., no 
affidavits being filed in opposition; held, 
further, that irrespective of company’s 
showing in support of the motion as 
made, it was entitled to the change of 
place of trial, under section 9096, to the 
county where the alleged tort was com- 
mitted. Atkinson v. Bonners Ferry Lum- 
ber Co., 74 Mont. 393, 240 Pac. 823. 

Where one district judge invites an- 
other from a different district to hold 
court for him and the invitation is ac- 
cepted, the invited judge when he ap- 
pears, and while he presides, has all the 


authority of the local judge. Rowan v. 
Gazette Printing Co., 69 Mont. 170, 220 
Pae. 1104. 

Since the district court can only act 
upon motion in the matter of changing 
the place of trial, it is the duty of de- 
fendant desiring a change of venue on 
the ground that the county in which the 
action was brought was not the county 
of his residence, under this section, to 
make a motion to that effect, the demand 
for such change referred to in section 
9097 not supplying the place of such 
motion. Danielson v. Danielson, 62 Mont. 
83, 203 Pac. 506. 

One seeking to change the place of 
trial to the county of his residence must 
present his motion and the evidence of 
his residence, at the time of first appear- 
ance when the answer or demurrer is filed. 
If not so presented at that time his 
right to a change of venue is waived. 
Danielson v. Danielson, 62 Mont. 83, 203 
Pac. 506. 

Applied with section 9097 in O’Hanion 
v. Great Northern Ry. Co., 76 Mont. 128, 
245 Pac. 518. 


For text treatment of this subject see 
vol. 25 Cal. Jur. 876 et seq. 


9102. Change of place of trial on agreement of parties. 


Confession of a motion for change of 
venue is tantamount to a stipulation for 
a change, and under this section, where 
the parties stipulate to that effect, the 
district court must order the change to 


the county agreed upon. State ex rel. 
Bonners Ferry Lbr. Co. v. District Court, 
74 Mont. 338, 240 Pae. 388. 

Cited in O’Hanion v. Great Northern 
Ry. Co., 76 Mont, 128, 135, 245 Pace. 518. 


CHAPTER 8. 
MANNER OF COMMENCING CIVIL ACTIONS—SERVICE OF SUMMONS. 


9105. Actions—How commenced. 


Cited in Gates v. Powell, 77 Mont. 554, 558, 252 Pac. 377; Dreidlein v. Manger, 


69 Mont. 155, 166, 220 Pac. 1107. 


9107. Summons—How issued, and what to contain. 


After summons is issued correctly in 
compliance with this section, no other 
summons, save an alias summons, may 
issue, and the latter only upon a showing 
that the statutory exigency exists and 
that the requirements of the statute have 
been met. State ex rel. Bonners Ferry 
Lbr. Co. v. District Court, 74 Mont. 338, 
240 Pac. 388. ; 


Cited in Edenfield v. Seal Co., Ine., 74 
Mont. 509, 513, 241 Pac. 227; as section 
6615, Revised Codes, in Munger v. Nelson, 
61 Mont. 104, 107, 201 Pace. 286. 


For text treatment of this subject see 
vol. 21 Cal. Jur. 483. 


9108. Alias summons—Manner and time of issuing. 
Cited in State ex rel. Bonners Ferry Lbr. Co. v. District Court, 74 Mont. 338, 343, 


240 Pac. 388. 
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9110. Summons—How served and returned. 


Sections 9110, 9111 were cited in Hop- 
pin v. Long, 74 Mont. 558, 574, 241 Pao. 


9111. Summons—How served. 


636; State ex rel. Kelly v. District Court 
et al., 73 Mont. 84, 90, 235 Pae, 751. 


Cited in Hoppin v. Long, 74 Mont. 558, 576, 241 Pac. 636; Rothrock v. Bauman 


et al., 73 Mont. 401, 404, 236 Pac. 1077. 


9112. Service of summons on certain corporations—Made on secre- 


tary of state. 


In an action against a domestic cor- 
poration an affidavit for an order of sub- 
stituted service of summons by the sec- 
retary of state or his assistant is suffi- 
cient if it discloses that the president or 
other head of the corporation, secretary, 
cashier or managing agent thereof cannot 
be found. Rothrock v. Bauman et al., 73 
Mont. 401, 236 Pac. 1077. 

The affidavit for substituted service of 
summons required by this section nced 
not recite that plaintiff’s cause of action 
arose within this state. Rothrock v. Bau- 
man et al., 73 Mont. 401, 236 Pac. 1077. 

Where substituted service of summons 
upon a corporation was properly made on 
the deputy secretary of state in the ab- 
sence of the secretary himself, and that 
officer did what he was required to do in 


9114, Duty of secretary of state. 


the premises, the fact that the clerk in 
issuing the order for the substituted ser- 
vice directed that it be made upon the 
secretary of state or upon his deputy, in- 
stead of upon the secretary or “in his 
absence from his office” upon the deputy 
in conformity with the requirement of this 
section did not render the order invalid 
so as to deprive the court of jurisdiction 
to render judgment by default. Rothroek 
v. Bauman et al., 73 Mont. 401, 236 Pac. 
aC a 

Absence of a statement in an affidavit 
for substituted service of summons that 
plaintiff has a good cause of action on 
the merits, does not render it insufficient, 
Rothrock v. Bauman et al., 73 Mont. 401, 
236 Pac. 1077. 


Cited in Rothrock v. Bauman et al., 73 Mont. 401, 406, 236 Pac. 1077. 


9115. . Service to be deemed personal. 
Yited in Rothrock v. Bauman et al., 73 Mont. 401, 405, 236 Pac. 1077. 


9117. Publication of summons. 


Cited in Hoppin v. Long, 74 Mont. 558, 
574, 241 Pae. 636, 


9118. Manner of publication. 


Where, after the making of an order 
for publication of summons upon a non- 
resident defendant, the summons is per- 
sonally served under this section, the 
service does not become complete until 
the day on which the fourth publication 
would have been made if plaintiff had 
proceeded under the order of publication, 


Cited in Rothrock v. Bauman et al., 73 
Mont. 401, 405, 236 Pac. 1077. 


and the date of personal serviee is con- 
sidered the date of the first publication 
for the purpose of computing the time of 
service. Reynolds v. Gladys Belle Oil 
Co., 75 Mont, 332, 243 Pac. 576. 


For text treatment of this subject see 
vol, 21 Cal. Jur. 517-519. 


9119. What summons for publication to contain. 
Cited in MacGinniss Realty Co. v. Hinderager, 63 Mont. 172, 182, 206 Pae. 436. 


9121, Proceedings when only part of the defendants are served. 
Cited in O’Hanion v. Great Northern Ry. Co., 76 Mont. 128, 141, 245 Pae. 518. 
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9122. Proof of service—How made. 
Cited as section 6525, Revised Codes, in Gilliland y. Palatine Ins. Co., Ltd., 59 


Mont. 267, 269, 196 Pac. 151. 


9124. Return of summons. 


Cited in Reynolds v. Gladys Belle Oil Co., 75 Mont. 332, 345, 243 Pac. 576. 


CHAPTER 9. 
PLEADINGS IN GENERAL, 


9127. What pleadings are allowed. 
Cited in Hall v. Hall, 70 Mont. 460, 466, 226 Pac. 469. 


CHAPTER, 10. 
THE COMPLAINT. 


9129. Complaint—What to contain. 


A complaint stating the facts constitut- 
ing a contract’ imposing a duty upon de- 
fendant, its breach and resulting dam- 
ages, in ordinary and concise language, is 
sufficient under this section and proof 
against a general demurrer. Borgeas v. 
Oregon Short Line Ry. Co., 73 Mont. 407, 
236 Pac. 1069. 

In a complaint for an injunction, the 
bare statement that the plaintiff has no 
plain, speedy and adequate remedy at 
law is no more than the averment of a 
conclusion and is therefore insufficient. 
State ex rel. Stephens v. Zuck et al., 67 
Mont. 324, 215 Pac. 806. 

Cited in Gravelin v. Porier et al., 77 
Mont. 260, 280, 250 Pac. 823; Callan v. 
Hample, 73 Mont. 321, 324, 236 Pac. 550; 


as section 6532, Revised Codes, in Mc- 
Mauus vy. Butte Electric Ry. Co., 68 Mont. 
379, 389, 219 Pac. 241; Davis v. Freis- 
heimer, 68 Mont. 322, 328, 219 Pac. 236; 
Union Bank & Trust Co. v. Himmel- 
bauer, 68 Mont. 42, 45, 216 Pac. 791; 
Griffin v. Chicago ete. Ry. Co., 67 Mont. 
386, 392, 216 Pac. 765; Samuell v. Moore 
Mercantile Co. et al., 62 Mont. 232, 236, 
204 Pac. 376; Kozasa v. Northern Pacific 
Ry. Co. et al, 61 Mont. 233, 234, 201 
Pac. 682; Boyle v. Chicago etc. Ry. Co., 
60 Mont. 453, 458, 199 Pac. 283; Stricklin 
Chicago ete. Ry. Co., 59 Mont. 367, 370, 
197 Pac, 839. 


For text treatment of this subject see 
vol. 21 Cal. Jur. 39, 57-59, 66. 


9130. What causes of action may be joined. 


Under this section, causes of action 
may be united only when they affect. all 
the parties to the action; hence where 
one of two causes of action affected only 
one of several defendants, there was a 
misjoinder and the court erred in over- 
ruling a special demurrer to the com- 
plaint based on that ground. Baker v. 
Hanson et al., 72 Mont. 22, 231 Pac. 902. 
' Under this section, providing that sev- 
eral causes of action arising out of “‘in- 
juries to property” may be united in the 
same complaint, causes of action for 
damages to real and personal property 
may properly be united. Weibush et al. 
v. Jefferson Canal Co., 68 Mont. 586, 220 
Pac. 99. 

Under this section, and the rule that 
a separate liability of the principal can- 
not be joined in an action on the bond 
against the surety, an action by a county 
against its assessor to recover from him 
money lost to it by reason of his wilful 
failure and neglect to assess property, 


was improperly joined with an action 
against a surety company on the official 
bond of that officer. County of Silver 
Bow v. Kelly et al., 68 Mont. 194, 216 
Pac. 1106. 


Under this section, a cause of action 
for damages for injuries suffered by the 
owner of real property personally by way 
of annoyance, discomfort, etc., may not 
be united with one for damages oc- 
casioned to the property itself by its 
depreciation in value because of the main- 
tenance of a nuisance. Lennon et al. vy. 
City of Butte, 67 Mont. 101, 214 Pace. 
1101. 

This section, requiring plaintiff to 
separately state and number his causes 
of action, and a motion to so separately 
state and number, do not refer to imper- 
fect statements of causes of action but 
to causes of action that are proof against 
a demurrer for substance. Thwing v. 
Weiser et al., 65 Mont. 28, 210 Pac. 750. 
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For text treatment of this subject see 
vol. 1 Cal. Jur. 352 et seq. 


CHAPTER 11. 
DEMURRER TO COMPLAINT. 


9131. When detendant may demur. 


Want of legal capacity to sue for which, 
under this section, defendant may inter- 
pose a special demurrer to the complaint, 
means some legal disability of the plain- 
tiff, such as infancy, coverture, idiocy, 
etc., and does not refer to the absence 
of facts sufficient to constitute a cause 
of action or to plaintiff’s relation to the 
subject matter of litigation. Lefebure 
et al. v. Baker et al., 69 Mont. 193, 220 
Pace. 1111. 

Lack of legal capacity in plaintiff to 
sue, when apparent on the face of the 
complaint, can be questioned only by 
demurrer, and when not so apparent the 
objection may be taken by answer; if 
not so taken advantage of, it is deemed 
waived. Northwestern Hardware &S8. Co. 
v. Winnett, 67 Mont. 545, 216 Pac. 568, 

The objection that causes of action are 
not separately numbered cannot be raised 


by demurrer. The proper remedy is a 
motion to make the complaint more 
definite and certain by separately stating 
the causes of action. Jorud v. Woodside, 
63 Mont. 23, 206 Pac. 344. 

A complaint to be proof against a spe- 
cial demurrer, ought at least to be suffi- 
ciently definite and certain to be on its 
face a bar to another suit on the same 
cause of action. Smallhorn v. Freeman, 
61 Mont. 137, 201 Pac. 567. 

Cited in La Bonte v. Mutual Fire ete. Ins. 
Co., 75 Mont. 1, 11, 241 Pac. 631; Stoffels 
v. Cherry, 67 Mont. 443, 445, 215 Pace. 
1098; Adams v. Durfee et al., 67 Mont. 
315, 318, 215 Pace. 664; Frost et al. v. 
Long & Co. et al., 66 Mont. 385, 391, 213 
Pace. 1107. ; 


For text treatment of this subject see 
vol. 21 Cal. Jur. 98-108. 


9132. Demurrer must specify, etc. 


Where a misjoinder of parties defend- 
ant is patent upon the face of the com- 
plaint, the defect can be availed of only 
by special demurrer, failure to interpose 
which waives it. Schauer v. Morgan et 
al., 67 Mont. 455, 216 Pac. 347. 

Cited in Morrison vy. Concordia Fire 
Ins. Co. et al., 72 Mont. 97, 99, 231 Pace. 
905; Lefebure et al. v. Baker et al., 


69 Mont. 193, 199, 220 Pac. 1111; Grant 
v. Nihill, 64 Mont. 420, 435, 210 Pace. 
914; as section 6535, Revised Codes, in 
Boyle v. Chicago ete. Ry. Co., 60 Mont. 
453, 458, 199 Pac. 283. 


For text treatment of this subject see 
vol. 21 Cal. Jur. 112. 


9134. Amended complaints—Answer. 


Where the amended complaint in an 
action for divorce added a new count, the 
allegations of which were not denied by 
the answer to the original complaint, it 
was incumbent upon the defendant to 
answer or demur anew, failing in which 


his default was properly entered. Daniel- 
son v. Danielson, 62 Mont. 83, 203 Pac. 
506. 


For text. treatment of this subject see . 
vol. 21 Cal. Jur. 223, 225, 229. 


9135. Objection not appearing on complaint may be taken by answer. 


Sections 9135, 9136 were cited in La 
Bonte v. Mutual Fire ete. Ins. Co., 75 
Mont. 1, 11, 241 Pac. 631; Northwestern 
Hardware & S. Co. v. Winnett, 67 Mont. 
545, 550, 216 Pac. 568; Frost et al. v. 


Long & Co. et al., 66 Mont. 385, 392, 213 
Pac. 1107. 


For text treatment of this subject see 
vol. 21 Cal. Jur. 95, 130. 


9136. Objections—When deemed waived. 


Where it does not appear from the face 
of the complaint that plaintiff is not the 
real party in interest, the defect can only 
be reached by answer and is waived by 
failure so to plead. La Bonte v. Mutual 
Fire Ins. Co., 75 Mont. 1, 241 Pac. 631. 


In view of this section, where an offi- 
cial bond was conditioned on defendants 
taking an appeal to the supreme court, 
an action thereon which failed to aver 
that no appeal was taken was fatal to 
the existence of the cause of action, and 
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the right to recover thereon was entirely 
destroyed where plaintiff affirmatively 
averred such appeal was in fact taken, 
and such defects going to sufficiency of 
the complaint to state a cause of action 
were not cured by findings of court. 
U. 8. Fidelity & Guaranty Co, v. Whit- 
taker, 8 Fed. (2d) 455. 

Cited in Lefebure et al. v. Baker et al., 
69 Mont. 193,199,220 Pac. 1111; Schauer 
v. Morgan et al., 67 Mont. 455, 463, 216 
Pac. 347; Northwestern Hardware & S. 
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Co. v. Winnett, 67 Mont. 545, 550, 216 


Pac. 568; Frost et al. v. Long & Co. et — 


al., 66 Mont. 385, 392, 213 Pace. 1107; 
Grant v. Nihill, 64 Mont. 420, 435, 210 
Pace. 914; Doane v. Marquisee, 63 Mont. 
166, 170, 206 Pac. 420; Puckett v. Hop- 
kins et al., 63 Mont. 137, 139, 206 Pace. 
442. 


For text treatment of this subject see 
vol. 21 Cal. Jur. 267 et seq. 


CHAPTER 12. 
ANSWER. 


9137. Answer—What to contain. 


The effect of a general denial is to 
east upon the plaintiff the burden of 
establishing prima facie at least, the 
presence of every element necessary to 
a recovery. Swords v. Occident Elevator 
Co., 72 Mont. 189, 232 Pac, 189. 


An agreement of accord and satisfaction 
in order to be available in defense, must 


9138. Counterclaim defined. 


A counterclaim must be in existence 
and matured at the time of the com- 
mencement of the action in which it is 
pleaded; therefore where a counterclaim 
was based upon a contract which had 
been superseded by a subsequent one, 
the court properly excluded testimony 
offered in support of it. Dick v. King, 
73 Mont. 456, 236 Pace, 1093. 

Under subdivision 2 of this section, a 
counterclaim may, be pleaded in an action 
on a contract if in existence at the time 
the action was, commenced; hence where 
a deficiency judgment in a foreclosure 
suit was not obtained by defendant until 
long after the action was commenced, a 
counterclaim based upon it was not per- 
missible. Dreidlein v. Manger, 69 Mont. 
155, 220 Pac. 1107. 

A demurrer interposed to a counter- 
elaim on the ground that it was “not one 
of the character specified” in this sec- 
tion, was sufficient to raise the question 
whether or not the counterclaim was one 
which could be set up in the particular 
action. Mulcahy v. Duggan, 67 Mont. 
9, 214 Pac. 1106. 

The “transaction” referred to in this 
section is that combination of acts and 
events, circumstances and defaults, which, 


be specially pleaded. Nelson v. Young 
et al., 70 Mont. 112, 224 Pac. 237. 

Cited in In re Griggs, 74 Mont. 373, 
375, 240 Pac. 820; Security State Bank 
of Roy v. Melchert et al., 67 Mont. 535, 
538, 216 Pac. 340. 


For text treatment of this subject see 
vol. 21 Cal. Jur. 131. 


viewed in one aspect, result in plaintiff’s 
right of action, when viewed in another 
aspect, result in defendant’s right of ae- 
tion, the rule being the same whether 
the action be ex contractu or ex delicto. 
Muleahy v. Duggan, 67 Mont. 9, 214 Pac. 
1106. 

In determining whether a counterclaim 
arises out of the transaction set forth in 
the complaint as the foundation of plain- 
tiffs claim, the court is not limited to 
the facts alleged in the complaint but 
may look to all the facts and cireum- 
stances out of which the injury com- 
plained of by plaintiff arose. Muleahy 
v. Duggan, 67 Mont. 9, 214 Pace. 1106. 

In an action against an individual de- 
fendant to recover the price of livestock 
sold to him, a counterclaim for services 
rendered to the plaintiff by a copartner- 
ship of which defendant was a member,. 
could not be set up, even though the 
other partner consented thereto. Hein- 
rich v. Kirby, 64 Mont. 1, 208 Pae. 897; 
Lappin v. Martin et al., 71 Mont. 233, 
238, 228 Pac. 763; Cook-Reynolds Co. v. 
Wilson, 67 Mont. 147, 150, 214 Pace. 1104. 


For text treatment of this subject see 
vol. 23 Cal. Jur. 221. 


9139. Counterclaim—Rules thereof. 
Cited in Heinrich v. Kirby, 64 Mont. 1, 7, 208 Pac. 897. 
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9146. Defendant may set forth all his defense and counterclaim. 


Under the rule of practice that defend- 
ant may set up as many defenses as he 
may have, even though inconsistent, pro- 
vided they are not so far inconsistent 
with each other that if the allegations 
of one are true those of the other must 
of necessity be false, defendant insurance 
company’s denial of liability on grounds 
other than failure of proof of loss did 
not constitute a waiver of notice and 


proof of loss. Johnson v. Rocky Moun- 
tain Fire Ins. Assn., 70 Mont. 411, 226 
Pac. 515. 

Cited in Nelson v. Young et al. 70 
Mont. 112, 116, 224 Pae. 237. 


For text treatment of this subject see 
vol, 21 Cal. Jur. 133; vol. 23 Cal. Jur. 
275. 


9151. Cross-complaint—Filing—Service. 


An allegation in the answer which is 
neither an admission nor a denial of any 
averment contained in the complaint, nor 
authorized by this section, providing for 
the filing of a cross-complaint, is subject 
to a motion to strike. Security State 
Bank of Roy v. Melchert et al., 67 Mont. 
535, 216 Pac. 340. 

Under this section, enacted to supple- 
ment the interpleader statute by provid- 
ing for a class of cases not comprehended 
within section 9087, a defendant may by 
cross-complaint make others (adverse ’ 
claimants) parties to the action, so as to 
permit the court to fully adjudicate the 
rights of all parties in its subject matter, 


and under it defendant may, as he may 
not in an action of interpleader, contest 
with plaintiff the extent of his liability, 
and therefore an order striking the plead- 
ing from the files was error. Security 
State Bank of Roy v. Melchert et al., 
67 Mont. 535, 216 Pac. 340. 


Right of defendant in action for in- 
jury to person or property to set up by 
eross-complaint claim for injury to his 
person or property against co-defendant, 
note, 43 A. L. R. 879. 

For text treatment of this subjeet see 
vol, 21 Cal. Jur. 71 et seq. 


CHAPTER 13. 
DEMURRER TO ANSWER. 


9152. When plaintiff may demur to answer. 


This and section 9154, cited as sections 
6554 and 6556, Revised Codes, in State 


9157. Must specify grounds. 


ex rel. Lease v. Wilkinson et al, 59 
Mont. 327, 331, 196 Pac. 878. 


Cited in Mulcahy v. Duggan, 67 Mont. 9, 14, 214 Pac. 1106. 


CHAPTER 14. 
REPLY. 


9158. What reply to contain. 


Where an estoppel pleaded completely 
avoided the cause of action set forth in 
the complaint, the defendant was entitled 
to judgment on the pleadings. Middle- 
States O. Corp, v. Tanner-Jones Co., 73 
Mont. 180, 235 Pac. 770. 

Under this section, a reply to a counter- 
claim must be filed within twenty days 
after service and filing of the answer; 
hence where a reply was not filed until 


9160. Failure to reply. 


ninteeen months after the expiration of 
the twenty-day period and fourteen 
months after default had been entered, 
the court did not err in disregarding the 
belated pleading on motion for judgment 
on the counterclaim. Munger y. Nelson, 
61 Mont. 104, 201 Pac. 286. 

Cited in Adams v. Durfee et al, 67 
Mont. 315, 321, 215 Pac. 664, 


Cited as section 6562, Revised Codes, in Munger v, Nelson, 61 Mont. 104, 107, 201 


Pac. 286. 


Mont. Code Supp. 60 


945 


9163-9169] 


Copr or Civin PROCEDURE, 


[Part III 


CHAPTER 15. 
VERIFICATION OF PLEADINGS. 


9163. Verification of pleadings. 


Cited in Thedin et al. v. First Nat. 
Bank of Savage, 67 Mont. 65, 71, 214 
Pac. 956. 


Cited in Claussen v. Chapin, 69 Mont. 
205, 209, 221 Pac. 1073. 


CHAPTER 16. 
GENERAL RULES OF PLEADING, 


9164. Pleadings to be liberally construed. 


Where defendant was not misled by 
any allegations or lack of allegations in 
the complaint, but was fully prepared to 
defend the action upon the merits, the 
judgment in favor of plaintiff will not 
be reversed for mere technical defects in 
the pleading raised by general demurrer. 
Davis v. Freisheimer, 68 Mont. 322, 219 
Pac. 236. 

Under the liberal rule of construction 
of pleadings provided by this and section 
9191, in determining the issues of law 
presented by a general demurrer to the 
complaint or by objection to the introdue- 
tion of evidence, matters of form as 
well as allegations which are irrelevant 
or redundant must be disregarded, and if 
the pleading warrants recovery in any 
amount and upon any admissible theory, 
it will be sustained. Grant v, Nihill, 64 
Mont. 420, 210 Pac. 914. 

Under this section and the rule that 
the allegations of the complaint are to be 
construed liberally, with a view to sub- 


9165. Frivolous pleadings—How 


Under this section, an appeal does not 
lie from an order denying a motion for 
judgment on the pleadings. Corey v. 


stantial justice between the parties, fail- 
ure of the plaintiff in an action to recover 
for extra services to set forth directly the 
terms of the original contract of employ- 
ment did not render the complaint insuffi- 
cient, where, from its averments, the 
terms thereof were properly inferable 
from the pleading. Doane y. Marquisee, 
63 Mont. 166, 206 Pac. 420. 

Cited in Ray et al. v. Divers et al., 72 
Mont. 513, 516, 234 Pac. 246; Connelly 
v. Schlueter Bros. et al., 69 Mont. 65, 
74, 220 Pae. 103; O’Brien v. School Dis- 
trict No. 1, 68 Mont. 432, 484, 219 Pae. 
1113; as section 6566, Revised Codes, in 
McManus v. Butte Electric Ry. Co., 68 
Mont. 379, 389, 219 Pac. 241; Grover v. 
Hines, 66 Mont. 230, 233, 213 Pac. 250; 
as section 6566, Revised Codes, in Small- 
horn v. Freeman, 61 Mont. 137, 143, 201 
Pac. 567. 


For text treatment of this subject see 
vol. 21 Cal. Jur. 53. 
disposed of. 


Sunburst Oil & Gas oes 72 Mont, 383, 
233 Pace. 909. 


9166. Sham or irrelevant pleadings. 


Where the plea of another action pend- 
ing is open to the objection of being 
sham, irrelevant and redundant, it may, 
under this section, be stricken on motion; 
where, however, the sufficiency of the plea 
is sought to be tested, the proper practice 


9167. Account—How pleaded. 


Failure to furnish a bill of particulars 
in a case where a bill may properly be 
demanded bars the delinquent party from 
being heard at the trial. Munger v. Nel- 
son, 61 Mont. 104, 201 Pac. 286. 


is to demur. McCormick et al. v. Shields, 
63 Mont. 9, 205 Pac. 831. 


For text treatment of this subject see 
vol. 21 Cal. Jur. 243, 


For text treatment of this subject see 
vol. 1 Cal. Jur. 157 et seq.; 21 Cal. Jur. 
69. 


9169. Judgments, etc_—How pleaded. 


An allegation that H. ‘is now the duly 
appointed, qualified and acting adminis- 


trator” of an estate was insufficient as a 
pleading that the administrator had been 
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appointed by an order “duly given or 
made,” as permitted under this section, to 
show the jurisdictional fact of his ap- 
pointment, and admission of evidence in 
support of it was therefore error. Hen- 
derson et al. v. Daniels, 62 Mont. 363, 205 
Pac. 964. 

Allegation of the complaint in an ac- 
tion for malicious prosecution for grand 
larceny in a justice’s court,‘to the effect 
that the justice dismissed the charge “in 
due manner, in due course of law,” held 
sufficient to show determination of the 
prosecution in plaintiff’s favor, and not 
open to the objection that it was fatally 
defective because not in conformity with 


9170. Condition precedent. 


The lapse of sixty days provided for in 
a fire ‘insurance policy before the loss 
shall become payable, not being a condi- 
tion precedent which plaintiff could per- 
form before commencing suit, her general 
allegation, permissible under this sec- 
tion, that she had -performed all condi- 
tions precedent to be performed by her 


9175. Libel and slander—How 


In an action for libel founded on an 
article in a newspaper concerning a cer- 
tain class of attorneys styled as “shysters” 
and referring to incidents occurring at a 
certain inquest, without, however, nam- 
ing plaintiff or mentioning any individual 
in particular, which article was libelous 
per se, the complaint alleging that the 
matter printed was published “of and con- 
cerning the plaintiff’ and that readers of 
the paper understood that plaintiff was 


VARIANCE, 
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this section, providing that where a judg- 
ment or other determination of a court 
is pleaded it may be stated as having 
been “duly given or made,’ the statute 
applying only where the pleader chooses 
to allege the jurisdiction of the court in 
the abbreviated form in a cause where 
the right of action depends upon the 
validity of the judgment or order pleaded. 
Robinson v. Gordon, 61 Mont. 124, 201 
Pac. 573. 

Cited in Beck v. Felenzer et al., 69 
Mont. 592, 598, 223 Pac. 499. 


For text treatment of this subject see 
vol. 15 Cal. Jur. 282, 


under the contract, did not supply the 
necessary allegation that the period had 
elapsed before filing complaint. Smith v. 
Franklin Fire Ins. Co., 61 Mont. 441, 202 
TvaCom ole 


For text treatment of this subject see 
vol. 6 Cal. Jur. 402. 


stated in complaint. 


the person alluded to, was sufficient under 
this section to permit of proof showing 
that plaintiff was the person concerning 
whom the article was published, and was 
not demurrable. Nolan v. Standard Pub- 
lishing Co, et al. 67 Mont. 212, 216 
Paes onl 


For text treatment of this subject see 
vol. 16 Cal. Jur. 92. 


9178. Allegations not denied—When deemed true. 
Cited in Hogan v. Thrasher, 72 Mont. 318, 331, 233 Pac. 607, 


9181. Supplemental pleading. 


The matter of filing a supplemental 
pleading is not one which a party may 
demand as of right but is addressed to 
the discretion of the trial court, and in 
order to entitle the movant to favorable 
action, the motion must be made within 


a reasonable time after the facts material 
to the cause come to his knowledge. Pue 
v. Bushnell, 72 Mont. 265, 233 Pac. 124, 


For text treatment of this subject see 
vol. 21 Cal. Jur. 169. 


CHAPTER 17. 
VARIANCE—MISTAKES IN PLEADINGS—AMENDMENTS, 


9183, Material variances—How provided for. 


Plaintiff alleged one contract in his 
complaint’ under which defendant em- 
ployed him as a farm-hand at a specified 
wage; his evidence disclosed that he 
worked underanumber of different agree- 
ments as to the kind of work to be per- 
formed and wages to be paid. Held, that 


in view of the matters alleged in the 
answer which required defendant to go 
into the entire matter of his employment 
of plaintiff and the wages to be paid at 
different times and for different periods, 
defendant could not have been misled to 
his prejudice in maintaining his defense 
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on the merits, and that therefore the 
variance was immaterial under this sec- 
tion. Wasley v. Dryden, 66 Mont. 17, 212 
Pac. 491. 

In an action for personal injuries the 
complaint in which alleged that while 
plaintiff, a section foreman, was assist- 
ing in moving a rail, his coemployees 
negligently permitted it to drop and strike 
an iron bar plaintiff was using, causing 
the bar to strike plaintiff, ete., whereas 
plaintiff’s evidence showed that the bar 
was inserted in a hole in the rail which 
in turning carried with it the bar, strik- 
ing plaintiff, the variance between plead- 
ing and proof was immaterial within the 


9185. When not to be deemed a 


The fact that the complaint alleges a 
joint contract (an account stated) with 
two or more defendants, and the evidence 
discloses a separate contract with one 
of them, is not a variance amounting to 
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meaning of this section. Stevens v. 
Hines et al., 63 Mont. 94, 206 Pac. 441. 

Cited in Torgerson v. Stoecke, 72 Mont. 
7, 11, 230 Pac. 1096; Schauer v. Morgan 
et al., 67 Mont. 455, 467, 216 Pac. 347. 

This and the two following sections 
were cited as sections 6585, 6586 and 
6587, Revised Codes, in Rice v. Chicago 
ete. Ry. Co., 59 Mont. 570, 582, 197 
Pac: )999. : 


Effect of proving case not pleaded 
where amendment cannot be made, note, 
29 A. L. R. 638. 

For text treatment of this subject see 
vol. 21 Cal. Jur. 207, 263. 


variance. 


a failure of proof within the meaning 
of this section. Lee et al..v. Hayden, 63 
Mont. 589, 208 Pac. 596. 

Cited in State v.. Brantingham, 66 
Mont. 1, 12, 212 Pac. 499. 


9186. Amendments of course, and effect of demurrer. 


An amendment to a pleading made as 
a matter of right under this section, does 
not become effective for any purpose 
until it is filed and served; hence where 
an amended complaint was never served, 
judgment by default could not be ren- 
dered against defendant. Griffith v. Mon- 
tana Wheat Growers’ Assn., 75 Mont. 466, 
244 Pac. 277. 

The right of plaintiff to amend his 
complaint before demurrer or answer is 
secured to him by this section, and there- 
fore as to it the trial court may not 
exercise any discretion, and the right ex- 
tends to correcting or supplying a verifi- 


cation. Olaussen vy. Chapin, 69 Mont. 205, 
221 Pae. 1073. 
This section, requiring service of 


amended pleadings upon the adverse 
party, applies only to amendments made 
as a matter of right, and not to amend- 
ments which can only be made by per- 
mission of the court. Price et al. v. Skyl- 
stead, 69 Mont. 458, 222 Pace. 1059. 

An amended complaint filed after an- 
swer and without leave of court first ob- 
tained may be stricken from the files 
upon motion of the defendant, but if not 
so stricken, the irregularity will be 
deemed cured. Danielson v. Danielson, ~ 
62 Mont. 83, 203 Pace. 506. 

This and section 9187 were cited as 
sections 6588, 6589, Revised Codes, in 
Barrett v. Shipley, 63 Mont. 152, 157, 
206 Pae. 430. 


9187. Amendments by the court—Enlarging time to plead and re- 


lieving from judgment. 


This section, providing that the trial 
court may allow an amendment of any 
pleading upon such terms as may be just, 
does not under all circumstances require 
the imposition of terms as a condition 
. to granting leave, the matter being left 
to the discretion of the court; and where 
it does not appear that the application 
fo amend was untimely, or that the ad- 
versary of the applicant was placed at 
any disadvantage or incurred any expense 
by reason of the amendment having been 
allowed, the action of the court granting 
leave without imposing terms will not be 
held an abuse of discretion. Wandel vy. 
Wandel, 76 Mont. 160, 248 Pac. 864. 

The power granted to the district court 
under this section to set aside a default 
judgment is predicated upon the neglect 


of the movant, coupled with a showing 
of facts and circumstances which will 
reasonably excuse it; hence the presence 
of neglect alone is not sufficient to deny 
relief. Reynolds v. Gladys Belle Oil Co., 
75 Mont. 332, 243 Pac. 576. 

Judgments by default are not favored, 
it being the policy of the law to have 
every case tried upon its merits; trial 
courts in passing upon motions for open- 
ing default judgments should exercise the 
same liberal spirit which prompted the 
legislature in enacting this section, and 
where a court refuses to grant such a mo- 
tion no great abuse of discretion need be 
shown to warrant a reversal. Reynolds 
v. Gladys Belle Oil Co., 75 Mont. 332, 
243 Pac. 576. 

Where the resident agent of a foreign 
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corporation had been served with sum- 
mons, his act in mailing it to the general 
counsel of defendant without knowledge 
that the latter had been discharged and 
who failed to transmit it to his former 


client, and the failure of the defendant 


company to advise its agent of his dis- 
charge, resulting in the entry of a judg- 
ment by default, were excusable under 
the circumstances. Reynolds v. Gladys 
Belle Oil Co., 75 Mont. 332, 243 Pace. 
576. 

Miscarriage of a letter sent by a de- 
fendant to his attorney to take care of 
a case pending against him, receipt of 
which would have avoided an entry of 
default, is a sufficient showing of excus- 
able neglect to warrant the setting aside 
of the default. Reynolds v. Gladys Belle 
Oil Co., 75 Mont. 332, 243 Pac. 576. 

The matter of the amendment of a 
pleading at any time rests within the 
sound discretion of the trial court and its 
action is not cause for reversal of a judg- 
ment in the absence of an affirmative 
showing of abuse of discretion resulting 
in prejudice. Callan v. Hample, 73 Mont. 
321, 236 Pac. 550. 

The mere fact that the. parties to an 
action were discussing a settlement did 
not absolve plaintiff, against whom judg- 
ment by default was taken, from making 
timely appearance, and the court’s. re- 
fusal to open the default was proper. 
Middle-States O. Corp. v. Tanner-Jones 
Co., 73 Mont. 180, 235 Pac. 770. 

Under this section, the district court 
may and should, on motion to discharge a 
writ of attachment because of a defective 
affidavit, in furtherance of justice permit 
amendment of the affidavit and deny the 
motion, where the defect is readily amend- 
able. Jenkins v. First Nat. Bank et al., 
73 Mont. 110, 236 Pac. 1085. 

Where defendant, after writing a let- 
ter to an attorney relative to the action 
against him, failed to have a consulta- 
tion with the attorney as he had promised 
to do and to ascertain whether he would 
appear for him, refusal of a motion to 
vacate a default judgment was not an 
abuse of discretion. First State Bank v. 
Larsen, 72 Mont. 400, 233 Pac. 960. 

The neglect of an attorney to make 
timely appearance is the neglect of the 
client, and the latter can be relieved 
from the consequences of the attorney’s 
neglect only on a showing which would 
excuse the client under like circum- 
stances. First State Bank v. Larsen, 72 
Mont. 400, 233 Pac. 960. 

Affidavits in support of a motion to 
vacate a default judgment disclosing that 
the defendant was of doubtful mentality 
at the time the summons was served upon 
her and was under the impression that 
by appearing before a notary to give her 
deposition at the instance of the plaintiff 
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she had made appearance in the cause, 
a case of excusable neglect was made out 
and the court abused its discretion in re- 
fusing to grant the motion. Brothers v. 
Brothers, 71 Mont. 878, 230 Pac. 60. 

The limitation of six months prescribed 
by this section, within which a default 
judgment may be vacated, refers to de- 
faults entered through mistake, inad- 
vertence or excusable neglect only, and 
therefore has no application to a case 
where lack of power in the court to enter 
the judgment appears upon the face of 
the judgment-roll and the default is 
sought to be set aside for that reason. 
Hodson et al. v. O’Keeffe, 71 Mont. 322, 
229 Pae. 722. 

A showing by the defendant on his 
motion to set aside a default judgment 
that he intended to appear on the last 
day but forgot, because of a headache, 
was insufficient to invoke judicial discre- 
tion in his favor. Pacific Acceptance 
Corp. v. McCue, 71 Mont. 99, 228 Pace. 
761. 

Where a decree of divorce was nom- 
inally in favor of plaintiff wife but 
was in fact in favor of the defendant, 
and the plaintiff was induced to procure 
it through fraud perpetrated upon her by 
defendant to enable him to marry another — 
woman, she could properly proceed in 
the original action by motion to have it 
vacated, under this section. Hall v. Hall, 
70 Mont. 460, 226 Pac. 469. 

Facts examined in connection with de- 
fendant’s motion for leave to amend his 
answer after judgment and held to con- 
stitute no abuse of the discretion of the 
court in granting such leave on condition 
that the defendant pay plaintiff's costs. 
Apple v. Seaver, 70 Mont. 65, 223 Pace. 
830. 

While the word “proceeding” in its more 
general sense comprehends every step taken 
or measure adopted in the prosecution or 
defense of an action, in its more re- 
stricted sense as employed in this section, 
allowing a party to amend any pleading 
or proceeding, it refers to every paper 
which may be properly employed in an 
action other than the pleadings. Claus- 
sen v. Chapin, 69 Mont. 205, 221 Pace. 
1073. 

An affidavit, made on information and 
belief, in support of an application for an 
injunction, was a “proceeding,” within 
the meaning of this section, and there- 
fore amendable, before demurrer or an- 
swer, by substituting a verification. Claus- 
sen v. Chapin, 69 Mont. 205, 221 Pac. 
1073. 

Affidavit that defendant had employed 
counsel on the day the summons was 
served, but counsel, after informing de- 
fendant that he was looking after the 
matter, left the state on account of ill 
health without filing an answer, was not 
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sufficient to authorize the opening of 
a default judgment in the absence of a 
certificate of the attending physician sub- 
stantiating the statements of the defend- 
ant. St. Germain v. Vollmer, 68 Mont. 
264, 216 Pac. 788. 

To justify the granting of a motion to 
set aside a default, defendant must show 
that he proceeded with diligence, his ex- 
cusable neglect, that the judgment if 
permitted to stand will affect him in- 
juriously, and that he has a meritorious 
defense to plaintiff’s cause of action. 
Eder v. SBereolos, 63 Mont. 363, 207 
Pae. 471. 

In setting aside a default judgment 
for neglect of counsel for defendant in 
an action for trespass, the court did not 
abuse its discretion where counsel had 
been for some time prior to, and was at 
the date for appearance, engaged as coun- 
sel for defendant in a homicide case of 
unusual importance, and in the conduct 
of which his attention was so absorbed 
as to cause him to overlook making an 
appearance, it further appearing that he 
acted promptly and had a meritorious de- 
fense. Eder v. Bereolos, 63 Mont. 363, 
207 Pae. 471. 

On motion to set aside a default, the 
applicant must make a statement of facts 
from which the court can determine 
whether or not the mistake, inadvertence, 
surprise or excusable neglect urged in 
support of it is within the contemplation 
of this section, the bare statement of the 
conclusion that the default occurred by 
mistake, ete., being insufficient to move 
the discretion of the court. Robinson v. 
Petersen, 63 Mont. 247, 206 Pac. 1092. 

An affidavit of counsel for defendant 
that he misunderstood the date upon 
which the appearance of his client was 
due and mistakenly supposed it to be at 
a date ten days later than it actually 
was, without a statement of any fact or 
circumstance out of which the misun- 
derstanding arose, was insufficient to 
move the discretion of the court. Rob- 
inson v. Petersen, 63 Mont. 247, 206 Pace. 
1092, 

Applications to amend, under this sec- 
tion, are addressed to the sound legal dis- 
eretion of the trial court and should be 
allowed in furtherance of justice but not 
where the applicant has been guilty of 
indifference or neglect. Barrett v. Ship- 
ley, 63 Mont. 152, 206 Pac. 430. 

Where defendant knew of the pendency 
of an action against him five months be- 
fore judgment by default was entered, 
but took no steps looking to a defense on 
the merits until seven months after its 
entry, when he moved to set it aside, 
asking leave to file his answer, and there- 
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after for three years more, neglected to 
bring his motion on for hearing, denial 
of the motion on the ground of inex- 
cusable delay was proper. Hinderager 
v. MacGinniss, 61 Mont. 312, 202 Pace. 


200. 


Affidavits of counsel in support of a 
motion to vacate a default judgment, set- 
ting forth the absence of the defendant, 
attempts to reach her by mail, ete., were 
examined and held insufficient to warrant 
reversal of the order denying the motion. 
Smallhorn v, Freeman, 61 Mont. 137, 201 
Pac. 567. 

To warrant the vacation of a default, 
it is necessary that the party in default 
show affirmatively that he proceeded with 
diligence, that the neglect was excusable, 
that the judgment if permitted to stand 
will affect him injuriously, and that he 
has a good defense on the merits. De- 
laney v. Cook et al., 59 Mont. 92, 195 
Pac. 833. 

Where, in an action against eight de- 
fendants, the one most vitally interested 
in the result was not served with sum- 
mons and did not know that it had been 
brought until several days after de- 
fault, and the others relied upon him to 
make appearance and defend the action, 
and one of them was under the impres- 
sion that the summons served upon him 
meant simply that he was to appear as a 
witness, etc., refusal to open the default 
was error. Delaney v. Cook et al., 59 
Mont. 92, 195 Pac. 833. 

A default judgment should not be 
opened where the neglect was inexcusable 
or in aid of an effort to prolong litiga- 
tion. Delaney v. Cook et al., 59 Mont. 
92, 195 Pac. 833. 

In cases falling within its scope, this 
section itself suggests the grounds upon 
which the legal discretion should be 
brought into action. Delaney v. Cook et 
al., 59 Mont. 92, 195 Pac. 833, 

Cited in Hetrick v. Renwald, 73 Mont. 
426, 428, 236 Pac. 1089; Home State 
Bank v. Swartz, 72 Mont. 425, 430, 234 
Pac. 281; Vassau v. Northern Pacific Ry. 
Co., 69 Mont. 305, 315, 221 Pac. 1069; 
Rowan v. Gazette Printing Co. et al., 69 
Mont. 170, 175, 220 Pac. 1104; Price et 
al. v. Skylstead, 69 Mont. 453, 461, 222 
Pac. 1059; State v. District Court et al., 
66 Mont. 496, 506, 33 A. L. R. 464, 214 
Pac. 85. 


Judgment on substituted service as 
within provision for relief from judg- 
ment taken through mistake, surprise or 
excusable neglect, note, 44 A. L. R. 618. 

For text treatment of this subject see 
vol. 14 Cal. Jur. 1014 et seq.; vol, 21 
Cal. Jur. 177 et seq. 
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9191. No error or defect to be regarded unless it affects substantial 


rights. 


Under this section, courts must dis- 
regard any error in proceedings which 
does not affect the substantial rights 
of the parties. Atkinson v. Roosevelt 
County et al., 71 Mont. 165, 227 Pac. 811. 

Under the liberal rules of construction 
of pleadings provided by this and sec- 
tion 9164, in determining the issues of 
law presented by a general demurrer to 
the complaint or by objection to the 
introduction of evidence, matters of form 
as well as allegations which are redun- 
dant, must be disregarded and if the 
pleading warrants recovery in any 
amount and upon any admissible theory, 
it will be sustained. Grant v. Nihill, 64 
Mont. 420, 210 Pac. 914. 

Cited in Rothrock v. Bauman et al., 73 
Mont. 401, 406, 236 Pac. 1077; Galland 
vy. Galland, 70 Mont. 513, 515, 226 Pace. 


9192. Time for answer. 


511; Hall v. Hall, 70 Mont. 460, 466, 226 
Pac. 469; Averill Machinery Co. v. Tay- 
lor et.al. 70 Mont. 70, 81, 223 Pae. 918; 
State ex rel, Rankin v. Martin, 68 Mont. 
392, 403, 219 Pac. 632; Davis v. Freish- 
eimer, 68 Mont. 322, 331, 219 Pac. 236; 
Linderberg v. Howe, 67 Mont. 195, 199, 
215 Pac. 230; Barrett v. Shipley, 63 
Mont. 152, 158, 206 Pac. 430; Puckett v. 
Hopkins et al, 63 Mont. 137, 143, 206 
Pac. 442; as section 6593, Revised Codes, 
in Kane v. Oehler et al., 62.Mont. 417, 
421, 205 Pac. 245. 

Cited as section 6593, Revised Codes, in 
Rogness v. Northern Pacific Ry. Co., 59 
Mont. 373, 382, 196 Pac. 989. 


For text treatment of this subject see 
vol. 2 Cal. Jur. 1005. 


Cited as section 6594, Revised Codes, in Batchoff v. Butte Pacific Copper Co., 60 


Mont. 179, 186, 198 Pac. 132. 


‘CHAPTER 19. 
CLAIM AND DELIVERY OF PERSONAL PROPERTY. 


9220. Plaintiff may claim delivery. 


To state a cause of action in claim and 
delivery, the complaint must allege owner- 
ship or right of possession in the plain- 
tiff, that defendant is wrongfully in pos- 
session and the value of the property. 


Hennessy Co. v. Wagner et al., 69 Mont. 
46, 220 Pac. 101. 


For text treatment of this subject see 
vol. 5 Cal. Jur. 177, 


9221. Affidavit and its requisites. 
Cited in Hennessy Co. v. Wagner et al., 69 Mont. 46, 48, 220 Pace. 101. 


9238. Title in third person. 


Cited in Agricultural Credit Co. v. O’Rourke, 65 Mont. 517, 520, 211 Pace, 200, 


CHAPTER 20. 
INJUNCTION. 


9242. Injunction—When not allowed. 
Cited in Atkinson v. Roosevelt County et al., 66 Mont. 411, 418, 214 Pac. 74. 


9243. Injunction order—When granted. 


Where county commissioners, acting as 
a canvassing board, have fraudulently 
eanvassed the votes cast in a county seat 
election and have purposely declared the 
result improperly, removal of the county 
seat may be temporarily enjoined. At- 
kinson v. Roosevelt County et al. 66 
Mont. 411, 214 Pac. 74. 


Cited as section 6643, Revised Codes, in 
Parsons et al. v. Mussigbrod et al., 59 
Mont. 336, 339, 196 Pac. 528, 


Injunetive relief against boycott in 
industrial disputes, notes, 6 A. L. R. 969; 
16 A. L. R. 238; 27 A. L. RB. 657. 

Injunction against use of negative to 
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print copies for sale, advertising, etc., 
note, 24 A. L. R. 1320. 

Landlord’s interference with possession 
or enjoyment of premises as ground for 
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injunction, notes, 20 A. L. R. 1390; 28 
A. L, R. 1336. 


For text treatment of this subject see 


vol. 14 Cal. Jur. 218, 229. 


9244. Injunction order—At what time granted, and on what papers 


—Who may serve. 


Cited in Claussen v. Chapin, 69 Mont. 205, 209, 211, 221 Pae. 1073. 


9247. Order to show cause. 


Cited in Atkinson v. Roosevelt County 
et al., 66 Mont. 411, 418, 214 Pac. 74. 
Cited as section 6647, Revised Codes, in 


9250. Application to dissolve. 


A temporary restraining order granted 
upon notice and after a hearing may not, 
in the absence of inadvertence, mistake 
or change in existing circumstances or 
ef a provision in the order preserving to 
the party enjoined the privilege of mov- 
ing for a modification, be modified there- 


Parsons et al. v. Mussigbrod et al., 59 
Mont. 336, 339, 196 Pac. 528. 


after, pending trial of the cause on its 
merits. Winnett Pacific Oil Co. v. Wil- 
son, 71 Mont. 250, 229 Pac. 850. 


For text treatment of this subject see 
vol. 14 Cal. Jur, 282-291. 


CHAPTER 21. 
ATTACHMENT. 


9256. When attachment may issue. 


A bond given in pursuance to section 
4767 to insure the prompt payment of 
county funds is a contract for the direct 
payment of money, warranting the issu- 
ance of a writ of attachment in an action 
against the sureties to recover thereon. 
State v. Pondera Valley State Bank et al., 
77 Mont. 1, 248 Pac. 207. 

Where an attachment exists at the time 
of judgment in favor of the attaching 
ereditor, it becomes merged in the judg- 
ment. Harboldt v. Hensen, 75 Mont. 512, 
244 Pac. 488. 

The double liability imposed by section 
6036 upon a holder of stock in an in- 
solvent state bank is in the nature of a 
guaranty and will not, therefore, support 
an attachment in an action by the re- 
ceiver to collect an assessment levied 
upon the stock of a delinquent stock- 
holder. Muri v. Young, 75 Mont. 213, 
245 Pac, 956. 

An action by a county treasurer to re- 
cover on a bond securing bank deposits 
of county funds is one on a contract for 
the direct payment of money, warranting 
the issuance of a writ of attachment 
against. the property of the _ sureties. 
Jenkins v. First Nat. Bank et al. 73 
Mont. 110, 236 Pac. 1085. 

In an action on an unsecured note 
given by the purchaser of real property 
under an executory contract for its sale, 
an attachment may properly issue. Smith 
v. Bunston, 72 Mont. 535, 234 Pac. 836. 


4 


The double liability imposed by section 
6036 upon a stockholder in a state bank- 
ing corporation is in its nature contrac- 
tual and in an action to collect an assess- 
ment made against him upon that lia- 
bility, an attachment will lie. Home 
State Bank v. Swartz, 72 Mont. 425, 234 
Pac. 281. 

An action by a surety for contribution 
from his cosurety is one on an implied 
contract for money by the former for the 
use and benefit of the latter; hence the 
action is one in which an attachment may 
issue. Wall v. Brookman, 72 Mont. 228, 
232 Pac. 774. 

Attachment is a summary proceeding 
ancillary to the action in which it is 
issued and is of purely statutory origin, 
and the legislature by enacting the gen- 
eral attachment statute under which the 
writ can issue only in an action upon a 
contract, express or implied, for the di- 
rect payment of money, was not thereby 
deprived of its power to grant the remedy 
in an action ex delicto. Daley et al. v. 
Torrey et al., 71 Mont. 513, 230 Pac. 782. 

A bond in which the sureties uncondi- 
tionally undertook to indemnify the 
county treasurer for default of a bank 
to pay over to him on demand any funds 
that he might have on deposit therein 
was a contract of surety and not of 
guaranty and hence was a contract for 
the direct payment of money, warranting 
the issuance of an attachment against 
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the property of the sureties in an action 
on the bond. State ex rel. Barnett v. 
Reynolds et al., 68 Mont. 572, 220 Pace. 
525. 

A contract guaranteeing “the collection 
and payment of the within note” was not 
one for the direct payment of money 
within the meaning of the attachment 
statute, and therefore an attachment 
issued in an action to enforce the guar- 
anty was properly dissolved. Square 
Butte State Bank v. Ballard, 64 Mont. 
554, 210 Pae. 889. 

The liability of a director for the debts 
of his corporation imposed by section 
6003, for failure of the corporation to file 
its annual report, does not arise out of a 
contract express or implied for the direct 
payment of money. In an action to en- 
force such liability, an attachment was 
improperly issued. Butler v. Peters, 62 
Mont. 381, 26 A. L. BR. 560, 205 Pae. 247, 

Where an attachment is issued in an 
action not falling within the provision of 
this section, and service of summons is 
made by publication only, the property of 
defendant is not brought within the 
jurisdiction and control of the court, and 


ATTACHMENT, 


[9257-9260 


a judgment by default, being one in per- 
sonam, is void. Hinderager v. Mac- 
Ginniss, 61 Mont. 312, 202 Pace. 200. 

The question whether an action is one 
in which a writ of attachment may issue 
under this section, must be determined 
upon the complaint alone. Heffron v. 
Thomas et al., 61 Mont. 10, 201 Pace. 572. 

An action by the buyer of an auto- 
mobile to recover its purchase price with 
interest, because of failure of title in the 
seller, was not one upon a contract for 
the direct payment of money, and there- 
fore an attachment issued therein was 
properly dissolved. Heffron v. Thomas 
et al., 61 Mont. 10, 201 Pac. 572. 

Cited in Wall v. Duggan et al. 76 
Mont. 239, 245, 245 Pac. 953; Englehart 
v. Sage, 73 Mont. 139, 144, 40 A. L. R. 
590, 235 Pac, 767. 

This and the following section were 
cited as sections 6656, 6657, Revised 
Codes, in Savage Tire Sales Co. v. Stuart 
et al., 61 Mont. 524, 530, 203 Pac. 364. 


For text treatment of this subject see 
vol. 3 Cal. Jur. 406, 413. 


9257. Affidavit—What to contain. 


An affidavit on attachment which al- 
leges specific indebtedness of the defend- 
ant in a principal sum is not vitiated by 
reference to interest, but is sufficient to 
sustain the attachment to the extent of 
the principal sum at least. State ex rel. 
Nauman v. Pondera Valley State Bank, 
77 Mont. 1, 248 Pac. 207. 

A plaintiff who desires to avail himself 
of the remedy of the writ of attachment 
must comply with the provisions of this 
section, one of which is that the affidavit 
must recite that the debt sued upon “has 
not been secured”; hence a statement that 
the debt “is not secured,” leaving it to be 
inferred that it once may have been se- 
eured but is not then, renders the affi- 
davit insufficient and the writ subject to 


9259. Undertaking. 


discharge. Jenkins v. First Nat. Bank 
et al., 73 Mont. 110, 236 Pac, 1085. 

Where, because of a defective affidavit 
on attachment, the writ should have been 
discharged (unless the trial court in 
furtherance of justice saw fit to permit 
the affidavit to be cured by amendment), 
and it is apparent that the defect is 
readily amendable and the amendment will 
be in furtherance of justice, the cause. 
will be remanded with directions to dis- 
charge the attachment unless, within a 
stated time after remittitur filed, the 
plaintiff shall file an amended affidavit to 
meet the requirements of this section. 
Home State Bank v. Swartz, 72 Mont. 
425, 234 Pac. 281. 

Cited in Daley et al. v. Torrey et al., 
71 Mont, 513, 514, 230 Pac. 782. 


Cited in Jenkins v. First Nat. Bank et al., 73 Mont. 110, 115, 236 Pac. 1085. 


9260. Writ—To whom directed and what to contain. 


When the complaint on which a writ of 
attachment is issued demands different 
amounts from several defendants, the 
writ must conform to the complaint in 
that respect and direct the attachment of 
so much property of the respective de- 
fendants as will secure the amount al- 
leged to be due from each one. State ex 
rel. Nauman v. Pondera Valley State 
Bank, 77 Mont. 1, 248 Pac. 207. 

Where each one of a number of co- 


defendants against whom a writ of at- 
tachment had been issued challenged its 
sufficiency as a whole, a motion to dis- 
charge it was properly denied where it 
was sufficient as to any one of them, 
even though improperly issued as to the 
others. Jenkins v. First Nat.. Bank et 
al., 73 Mont. 110, 236 Pac. 1085. 

Cited in Englehart v. Sage, 73 Mont. 
139, 144, 40 A. L. R. 590, 235 Pae. 767; 
Himmelbauer v. Union Bank & Trust Co., 
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68 Mont, 34, 38, 220 Pac. 84; State ex 
rel. Hopkins vy. Stephens, 63 Mont. 318, 
322, 206 Pac. 1094. 
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For text treatment of this subject see 
vol. 3 Cal. Jur. 454-458, 507, 511-515. 


9261. Shares of stock and debts due defendant—How attached and 


disposed of. 


Under this section and 9262, a debt is 
“property” which may be attached, and a 
levy upon it operates to impound it and 
in effect to place it in the custody of the 
law and beyond the control of its owner; 
henee where a debt due plaintiff was 
wrongfully attached in an action against 


9262. Levy of attachment. 


The requirements of the statute that 
personal property capable of manual de- 
livery must be attached by taking it into 
custody, and that property of that de- 
scription incapable of such delivery must 
be attached by leaving a copy of the 
writ with the owner or the person in 
control of it as his agent, together with 
a notice that it is attached in pursuance 
of the writ, must be substantially fol- 
lowed, the statute recognizing no equiva- 
lent or evasion, otherwise the attaching 
creditor acquires no lien upon the prop- 
erty in satisfaction of any judgment he 
may thereafter obtain. Keith v. Ramage 
et al., 66 Mont. 578, 214 Pac. 326. 

Cited in State ex rel. Coffey v. Dis- 


another, the seizure amounted to a con- 
version. Englehart v. Sage, 73 Mont. 
139, 40 A, L. R. 590, 235 Pac. 767. 


For text treatment of this subject see 
vol. 6 Cal. Jur. 809. 


trict Court, 74 Mont. 355, 360, 240 Pac. 
667. 

Applied with section 9261 in Englehart 
v. Sage, 73 Mont. 139, 40 A. L. R. 590, 
239). Pac: 767. 

Cited in Marlowe v. Missoula Gas Co. 
et al, 68 Mont. 372, 377, 219 Pac, 1111; 
Himmelbauer v. Union Bank & Trust Co. 
68 Mont. 34, 38, 220 Pac. 84; Northern 
Montana State Bank v. Collins, 67 Mont. 
575, 584, 216 Pac. 330; Newman v. Assn. 
of Credit Men, 63 Mont. 545, 553, 208 
Pae, 914. 


For text treatment of this subject see 
vol. 15 Cal. Jur. 1025, 1031, 1035-1040. 


9267. Garnishment—When garnishee liable to plaintiff. 
Cited in Englehart v. Sage, 73 Mont. 139, 145, 40 A. L. R. 590, 235 Pac. 767. 


9273. Property claimed by third persons. 


Cited in Englehart v. Sage, 73 Mont. 
139, 146, 40 A. L. R. 590, 235 Pac. 767; 


Wray v. Great Falls Paper Co., 72 Mont. 
461, 468, 234 Pac. 486. 


9275. Alias writ of attachment—Penalty. 
Cited in National Bank v. First Nat. Bank, 71 Mont. 242, 249, 228 Pae. 80. 


9276. If plaintiff obtains judgment, how satisfied. 


Cited in Wall v. Duggan et al., 76 
Mont. 239, 245, 245 Pac. 953; Harboldt 
v. Hensen, 75 Mont. 512, 514, 244 Pac. 


488; Englehart v. Sage, 73 Mont. 


139, 
143, 40 A. L. RB. 590, 235 Pac. 767, ; 


9282. When a motion to discharge attachment may be made, and 


upon what ground. 


The “release” of an attachment refers 
exclusively to the levy of the writ, in- 
volves a ministerial duty, and may be 
ordered by the party who caused the 
levy to be made; whereas, its “discharge” 
refers to the writ itself, involves a 
judicial function and one the party secur- 
ing the writ cannot perform himself, nor 
procure to have it performed by an 
officer for him. National Bank of Mon- 


tana v. First Nat. Bank of Poplar, 71 
Mont. 242, 228 Pac. 80. 

This section, permitting discharge of 
an attachment on the ground that the 
writ was improperly or irregularly issued, 
does not authorize its discharge on the 
ground that the proceeds of sale of home- 
stead lands were exempt from seizure. 
Davis et al. v. Bryant, 62 Mont. 352, 205 
Pac. 209, 
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Cited in Jenkins v. First Nat. Bank 
et al., 73 Mont. 110, 119, 236 Pac. 1085. 
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For text treatment of this subject see 
vol. 3 Cal. Jur. 538. 4 


9283. When motion made on affidavit it may be opposed by affidavit. 


This and the following section were 
cited as sections 6682, 6683, Revised 


Codes, in Davis et al. v. Bryant, 62 
Mont. 352, 354, 205 Pac. 209. 


9284. When writ must be discharged. 


Where the affidavit for a writ of at- 
tachment originally recited that the debt 
sued on had not been secured, the court 
properly permitted the affiant to amend 
to the effect that while the debt had 
originally been secured, the security had 
become valueless without any fault of 
his. Hetrick v. Renwald, 73 Mont. 426, 
236 Pac. 1089. 

An affidavit on attachment stating that 
the debt “is not secured” instead of “has 
not been secured” as required by statute, 
though defective, was not void, but sub- 


ject to amendment under this section. 
American Surety Co. of New York v. 
Kartowitz, 59 Mont. 1, 195 Pac. 99. 

Cited in Hetrick v. Renwald, 73 Mont, 
426, 428, 236 Pac. 1089; Jenkins v. First 
Nat. Bank et al., 73 Mont. 110, 117, 236 
Pac. 1085; National Bank v. First Nat. 
Bank, 71 Mont. 242, 248, 228 Pac. 80; 
Butler v. Peters, 62 Mont. 381, 383, 205 
Pac. 247, 


For text treatment of this subject see 
vol. 15 Cal. Jur. 539. 


9285. Motion to vacate or modify writ or increase security. 
Cited as section 6684, Revised Codes, in American Surety Co. of N. Y. v. Karto- 


witz, 59 Mont. 1, 5, 195 Pac. 99. 


9288. Different attachments—When liens accrue. 


Cited in Wall v. Duggan et al. 76 
Mont, 239, 245, 245 Pac. 953; Harboldt 


v. Hensen, 75 Mont. 512, 514, 244 Pae, 
488, 


CHAPTER 22. 
RECEIVERS, 


9301. Appointment of receiver. 


Quaere: May a receiver be appointed in 
an action to quiet title, under subdivision 
6 of this section, providing that a fe- 
ceiver may be appointed in all cases 
where receivers have been appointed by 
the usages of courts of equity? Doggett 
vy. Johnson, 77 Mont. 461, 251 Pace, 145. 


Cited in Doggett v. Johnson, 72 Mont. 
443, 446, 234 Pac. 252. 


Right of mortgagee to receiver, notes, 
26 A. L. BR. 33; 36 A. L. R. 609. 

Preferred stockholders’ right to have 
receiver appointed, note, 50 A. L. R. 261. 

For text treatment of this subject see 
vol. 22 Cal. Jur, 440 et seq. 


CHAPTER 23. 
DEPOSIT IN COURT. 


9309. Money paid to clerk must be deposited with county treasurer. 
Cited in State v. McGraw, 74 Mont. 152, 162, 240 Pac, 812. 


CHAPTER 25. 
JUDGMENT IN GENERAL, 


9313. Judgment defined. 


Cited in Noe v. Matlock et al., 64 
Mont. 35, 38, 208 Pac. 591; State Bank 
of New Salem v. Schultze, 63 Mont. 410, 
416, 209 Pac. 599; as section 6710 Re- 


vised Codes, in McCormick et al. v. 
Shields, 63 Mont. 9, 13, 205 Pac. 831; 
In re Smith’s Estate, 60 Mont. 276, 296, 
199 Pac. 696. 
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9314. Judgment may be for or against one of the parties. 
Cited in Lee et al. v. Hayden, 63 Mont. 589, 597, 208 Pac. 596. 


9315. Judgment may be against one party and action proceed as to. 


other. 


Cited in Lee et al. v. Hayden, 63 Mont. 589, 597, 208 Pac. 596, 


9316. Relief to be awarded to plaintiff. 


The rule that a party may not adopt 
one theory of the case in his complaint 
and recover upon another, or adopt one 
theory in the trial court and insist upon 
a different one on appeal, is not affected 
by the provision of this section that the 
district court may grant plaintiff any 
relief consistent with his complaint and 
fairly embraced within the issues. Out- 
look F. E. Co. v. American 8, Co., 70 
Mont. 8, 223 Pac. 905. 

In a mortgage foreclosure suit the 
court may order the land to be sold en 
masse without a foundation therefor he- 
ing laid in the pleadings; therefore the 
eontention of defendants, who defaulted, 


that since plaintiff’s prayer did not ask 
such relief and on default he was not 
entitled to relief not demanded in the 
complaint, was without merit. Elston v. 
Hix et al., 67 Mont. 294, 215 Pac.. 657. 

Cited in State ex rel. Petters & Co. v. 
District. Court, 76 Mont. 143, 149, 245 
Pac. 529; Elston v. Hix et al., 67 Mont. 
294, 300, 215 Pac. 657; Simonsen v. Barth 
et al., 64 Mont. 95, 99, 208 Pac. 938; as 
section 6713, Revised Codes, in Wing et 
al. v. Brasher, 59 Mont. 10, 19, 194 Pac. 
1106, 


For text treatment of this subject see 
vol. 14 Cal. Jur. 985. 


9317. Action may be dismissed or nonsuit entered. 


Dismissal of an action for neglect of 
the successful party to have judgment 
entered for more than six months after 
verdict or final submission must precede 
entry of judgment; therefore a judgment 
entered after the expiration of the six 
months’ period, but before motion to dis- 
miss is interposed, is not void and hence 
not open to collateral attack. Kasun v. 
Todevich, 71 Mont. 315, 229 Pac. 714. 

While the language of subdivision 6 of 
this section that an action may be dis- 
missed by the court when after verdict or 
final submission the party entitled to 
judgment neglects to have it entered for 
more than six months, is mandatory, the 
provision can be invoked only in a case 
which comes clearly within its terms. 
Kasun v. Todevich, 71 Mont. 315, 229 
Pae. 714. 

Where defendant in an action for di- 
voree did not interpose a counterclaim or 
ask for affirmative relief in her answer, 
plaintiff, under this section, could prop- 
erly dismiss the action before trial, after 
he had been ordered to pay alimony, and 
commence a new action in another county 
without being open to the charge of sharp 
practice. Davenport v. Davenport, 69 
Mont. 405, 222 Pae. 422. 

Under this section, an action may be 
dismissed when after ‘final submission” 
—when judgment may be demanded as 
a matter of right—the party entitled 
thereto through his own neglect fails to 
have it entered for more than six months, 


thus evincing an intention to abandon 
the fruits of his victory. Samuell v. Mon- 
tana-Holland Colonization Co., 69 Mont. 
111, 220 Pae. 1093. 

In an action tried to the court sitting 
without a jury findings of fact and con- 
clusions of law were made in favor of 
plaintiff but before judgment was entered 
the trial judge notified counsel that they 
had been withdrawn for further consider- 
ation, and a minute entry was made to 
that effect. The judge soon thereafter 
resigned and the parties stipulated that 
the cause should be submitted to his sue- 
cessor for decision upon the evidence pre- 
viously taken and upon arguments to be 
presented. The cause was set but the 
setting canceled. The term of the second 


‘judge expired witnout a decision having 


been reached. It was again stipulated 
that the cause should be submitted to the 
newly elected judge, but before it was 
actually submitted counsel for plaintiff 
ascertained that the findings and con- 
clusions never had been withdrawn from 
the files and he thereupon asked for judg- 
ment, counsel for defendant on the other 
hand moving for dismissal of the action 
for failure of plaintiff to have the judg- 
ment entered for more than six months 
after the findings and conclusions had 
been made and filed. The court granted 
the latter motion and denied the former. 
Held, that the court erred since, under 
the circumstances, plaintiff was not guilty 
of neglect in failing to have judgment 
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entered within the time limited by this 
section. Samuell v. Montana-Holland 
Colonization Co., 69 Mont, 111, 220 Pae. 
1093, 

Under this section, providing for a dis- 
missal or nonsuit for failure of proof, 
whether there is substantial evidence in 
support of plaintiff’s case is always a 
question of law for the court. Flynn v. 
Poindexter and Orr L. Co., 63 Mont. 337, 
207 Pace. 341. 

Since, in legal effect, a motion for a 
directed verdict is a demurrer to the 
evidence, where no evidence was intro- 
duced in a claim and delivery action, an 
order directing the jury to find in favor 
of defendant, was technical error, this 
section providing that in such a case a 
nonsuit or dismissal of the complaint is 
the proper remedy; held, however, that 
the error was harmless, the action taken 
by the court having placed plaintiff in no 
worse position than he would have been 
if the statute had been strictly pursued. 
Barrett v. Shipley, 63 Mont, 152, 206 
Pac. 430. 

The six months’ period at the expira- 
tion of which an action may be dismissed 
by the court, under this section, if the 
party entitled to judgment neglects to 
demand and have the same entered, does 
not commence to run from date of entry 
of default, in a personal injury action, 


JUDGMENT BY DEFAULT, 


[9318-9322 


but from the date of final submission, i. e., 
production of proof by plaintiff. Batchoff 
v. Butte Pacific Copper Co., 60 Mont. 179, 


198 Pae, 132. 


Under this section an action may be 
dismissed by the court when after final 
submission, i. e., a submission which is 
the equivalent of a verdict and when 
judgment may be demanded as of course, 
the party entitled thereto has neglected 
for more than six months to demand and 
have judgment entered. Smotherman v. 
Christianson, 59 Mont. 202, 195 Pace. 
1106. 

Where, in an action for unliquidated 
damages, plaintiff did not after entry of 
default, apply to the court, make proof 
of his damages and secure a determina- 
tion of the amount either by the court or 
by the verdict of a jury, there was no 
submission equivalent to a verdict, and 
the court erred in dismissing the action 
under subdivision 6 of this section. 
Smotherman v. Christianson, 59 Mont. 
202, 195 Pae. 1106. 

Cited in Bennetts v. Silver Bow 
Amusement Co., 65 Mont. 340, 346, 211 
Pac. 336; Lee v. Stockmen’s Nat. Bank et 
al,, 63 Mont. 262, 285, 207 Pac. 623. 


For text treatment of this subject see 
vol. 9 Cal. Jur. 507 et seq. 


9318. All other judgments are on the merits. 
Cited in Bennetts v. Silver Bow Amusement Co., 65 Mont. 340, 347, 211 Pac. 336. 


9320. Effect of judgment dismissing complaint. 


Where the judgment of nonsuit in a 
prior action between the same parties 
involving the same subject matter in a 
subsequent action did not disclose that 
it had been rendered on the merits, re- 
fusal to permit the judgment-roll to be 
introduced in evidence on a plea of res 


adjudicata was proper. Bennetts v. Sil- 
ver Bow Amusement Co., 65 Mont. 340, 
211 Pac. 336. 


Dismissal or nonsuit in action on con- 
tract as bar to suit for reformation, note, 
49 A. L. R. 1514, 


CHAPTER 26. 
JUDGMENT BY DEFAULT. 


9322. In what cases judgment by default may be entered. 


The provision of subdivision 2 of this 
section that where no appearance has 
been made by defendant within the time 
therein specified, “the clerk must enter” 
his default is directory rather than man- 
datory. Edenfield v. Seal Co., Ine., 74 
Mont. 509, 241 Pac. 227. 

The “further time’ which may be 
granted a defendant under this section, 
in addition to that specified in the sum- 
mons within which to make appearance, 
held to mean such time as may be 
granted by order of court, by stipulation 


or impliedly by the failure of the plain- 
tiff to have default entered. LEdenfield 
v. Seal Co., Inc., 74 Mont. 509, 241 Pac. 
227, 

Cited in Marlowe v. Missoula Gas Co., 
et al., 68 Mont, 372, 376, 219 Pac. 1111; as 
section 6719, Revised Codes, in Smother- 
man v. Christianson, 59 Mont. 202, 204, 
195 Pae. 1106. 


For text treatment of this subject see 
vol. 14 Cal, Jur. 879 et seq. 
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CHAPTER, 27. 
ISSUES—THE MODE OF TRIAL AND POSTPONEMENTS. 


9326. Issue of fact—How raised. 
Cited as section 6723, Revised Codes, in In re Stinger Estate, 61 Mont. 173, 183, 


201 Pac. 693. 


9327. Issue of fact—How tried—When issues both of law and fact, 


the former to be first disposed of. 


An action was instituted against a cor- 
poration to recover on promissory notes 
given by it and to enforce liability of 
its directors as comakers and guarantors 
and for failure to file the annual state- 
ments required by statute. The only 
equitable relief. prayed for was the fore- 
closure of a mortgage given by one of the 
directors on two town lots as security for 
the notes. The answers of the defend- 
ants consisted inter alia of denials and 
counterclaims which were put in issue by 
reply. Held that the defendants were 


9331. Parties may bring issue to 


Cited in Ward v. Strowd et al., 76 
Mont. 93, 103, 244 Pac. 1007; Davenport 


entitled to a trial by jury of the strictly 
legal issues and that denial of such jury 
trial was error. Benson-Stabeck Co. v. 
Farmers’ E. Co. et al. 66 Mont. 395, 
214 Pae. 600. 

Cited in Solberg v. Sunburst Oil & Gas 
Co. et al, 70 Mont. 177, 181, 225 Pac. 
612; Best v. Beaudry, 62 Mont. 485, 489, 
205 Pac. 239. 


For text treatment of this subject see 
vol. 15 Cal. Jur. 339; vol. 24 Cal. Jur. 
783. 


trial. 


vy. Davenport, 69 Mont. 405, 408, 222 Pac. 
422, 


9332. Motion to postpone a trial for absence of testimony, requi- 


sites of. 


Where counsel for plaintiff asked for a 
continuance on the ground that plaintiff 
was unable to attend because of illness, 
and counsel for defendant agreed that 
he would admit that, if present, plaintiff 
would testify to the matters set forth in 
her affidavit, the continuance was prop- 
erly denied. Ward v. Strowd et al., 76 
Mont. 93, 244 Pac. 1007. 

In denying a motion for a continuance 
on the ground of absent witnesses the 
court did not abuse its discretion where 
movant did not show that he had used 
due diligence in procuring the desired evi- 
dence, nor set forth that if a continuance 
were granted he would be able to secure 
the personal attendance of the witnesses 
or their evidence at a subsequent time, 
and his assertion of what he “believed” 
the witness would testify to was fairly 
met by counter-affidavits. McCarthy v. 
Anaconda Copper Mining Co., 70 Mont. 
309, 225 Pac. 391. 

The affidavit on application for a con- 
tinuance on the ground of the absence 
of a necessary witness must show that 
due diligence was exercised by the appli- 
cant to procure the evidence of the wit- 


ness, set forth the substance thereof, and 
that the witness if present will testify. 
Davenport v. Davenport, 69 Mont. 405, 
222 Pac. 422. 

Where a continuance was sought in a 
divorce action on the ground that de- 
fendant, a necessary witness, was unable 
to be present because of her inability 
to defray the expense of travel, refusal 
thereof was proper in the absence of a 
showing that her financial condition 
would improve in the meantime, and of 
an excuse for failure to have her depo- 
sition taken. Davenport v. Davenport, 
69 Mont. 405, 222 Pac. 422. 

Affidavits for a continuance not show- 
ing when the subpoena for an absent wit- 
ness was issued, why it was sent to the 
sheriff of a county other than that of the 
residence of the witness, or that there 
was probability or possibility that his 
personal appearance or deposition could 
be procured at a date later than that 
set for trial, were insufficient. Hunt v. 
Van, 61 Mont. 395, 202 Pac. 573. 


For text treatment of this subject see 
vol. 5 Cal. Jur. 995, 1000, 1007-1010. 
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TRIAL BY JURY. 


[9341-9349 


CHAPTER 28. 
TRIAL BY JURY—FORMATION OF THE JURY. 


9341. Ballots when drawn from box No. 3. 


The procedure prescribed by this sec- 
tion, for drawing a special jury panel 
from box No. 3, which must be dis- 
charged upon conclusion of the particular 
ease for which drawn, applies only where 
the regular panel has been exhausted be- 
cause of an unusual number of disquali- 
fications for cause in the particular case 


on trial, or where the jury impaneled in 
the case previously submitted is still in 
deliberation. Lee et al. v. Hayden, 63 
Mont. 589, 208 Pac. 596. 

Cited as section 6738, Revised Codes, 
in State v. Vuckovich, 61 Mont, 480, 489, 
203 Pac. 491. 


CHAPTER 29. 
CONDUCT OF THE TRIAL. 


9349. Order of trial. 


An objection to an instruction that 
the evidence did not warrant its giving 
was insufficient under subdivision 5 of 
this section, which requires the objecting 
party to specify particularly wherein the 
instruction was insufficient or did not 
state the law. State v. Daly, 77 Mont. 
387, 250 Pac. 976. 

An objection to an instruction that it 
was an incorrect statement of the law 
and would have a tendency to mislead 
the jury held insufficient to entitle the 
alleged error to review, under this sec- 
tion, which requires the objector to point 
out wherein the proposed instruction is 
objectionable. Brunnabend v. Tibbles, 76 
Mont. 288, 246 Pac. 536. 

Under this section, the supreme court 
is prohibited from considering on appeal 
any objection not raised in the trial 
court. Brunnabend v. Tibbles, 76 Mont. 
288, 246 Pac. 536. 

Under this section, the supreme court 
is prohibited from taking cognizance of 
any objection to an instruction not spe- 
cifically pointed out in the trial court. 
Eablonski v. Close, 70 Mont. 292, 225 
Pac, 129: 

Under this section, the supreme court 
in its review of instructions is limted to 
the objections made by counsel for appel- 
lant at the time they were settled; hence 
though an instruction may be incorrect 
but not open to the particular objection 
urged against it, the court may not de- 
clare error on that account. Outlook 
F. E. Co. v: American S. Co., 70 Mont. 
8, 223 Pace. 905. 

Under this section, the district court 
is precluded from granting a new trial 
for error in an instruction not specifi- 
eally pointed out at the time of settle- 
ment of the instructions, and on appeal 


the supreme court will not consider any 
error not so pointed out. Lindquist v. 
aa sy et al., 66 Mont. 516, 214 Page. 

Under this section, the supreme court 
may not reverse a judgment for error in 
instructions unless the error was specifi- 
cally pointed out and excepted to at the 
settlement of the instructions. State v. 
Newman, 66 Mont. 180, 213 Pae. 805. 

Where plaintiff did not inject any new 
matter in rebuttal and defendant did 
not ask leave to offer evidence in their 
original case nor make any offer of proof, 
refusal to permit them to introduce testi- 
mony in surrebuttal was not an abuse 
of discretion. First Nat. Bank of Saco 
v. Vagg et al., 65 Mont. 34, 212 Pac. 509. 

In its review of an alleged erroneous 
instruction, the supreme court is limited 
under this section, to the particular ob- 
jection to it urged upon the trial court at 
the time the instructions were settled. 
Humber v. Marshall, 60 Mont. 267, 198 
Pac. 747. 

Cited in Stiemke v. Jankovich et al., 
72 Mont. 363, 373, 233 Pac. 904; Tripp 
v. Silver Dyke Mining Co., 70 Mont. 120, 
122,.224 Pac. 272; General F. E. Co. v. 
Northwestern A. 8. Co., 70 Mont. 1, 7, 
223 Pac. 504; Connelly Co. v. Schlueter 
Bros. et al., 69 Mont. 65, 69, 220 Pae. 
103; Morgan v. Hines et al., 65 Mont. 
306, 314, 211 Pac. 778; Laird v. Berthe- 
lote, 63 Mont, 122, 136, 206 Pac. 445; 
as section 6746, Revised Codes, in Zanos 
v. Great Northern Ry. Co., 60 Mont, 17, 
22, 198 Pac. 138. 


Right to limit number of witnesses, 
notes, 21 A, L. R. 335; 48 A. L. R. 947. 

For text treatment of this subject see 
vol. 24 Cal. Jur. 731, 767, 794, 812. 
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CHAPTER, 30. 
THE VERDICT. 


9360. General and special verdicts defined. 
Cited in Dalke v. Pancoast, 63 Mont. 524, 527, 208 Pac. 589. 


9361. When a general or special verdict may be rendered. 
Cited in Dalke v. Pancoast, 63 Mont. 524, 527, 208 Pac. 589. 


9362. Verdict in actions for recovery of money or on establishing 


counterclaim. 


Cited in General F. E. Co. v. Northwestern A. S. Co., 70 Mont. 1, 7, 223 Pac. 504. 


9363. Verdict in actions for the recovery of specific personal 


property. 


The provision of this section that in 
claim and delivery the jury shall find the 
value of the property, does not apply 
where the value is conceded by both par- 
ties to be a certain amount. Dalke v. 
Pancoast, 63 Mont. 524, 208 Pac. 589. 

Cited in Hennessy Co. v. Wagner et 


9364. Directed verdict—When. 


A ease should never be withdrawn 
from the jury unless the conclusion from 
the facts follows necessarily, as a matter 
of law, that a recovery cannot be had 
upon any view which can reasonably be 
drawn from the facts which the evidence 
tends to establish. Johnson vy. Chicago 
ete. Ry. Co., 71 Mont. 390, 230 Pac. 52. 

Where, in an action to recover the 
purchase price of fire-extinguishing ap- 
paratus, the defendant interposed a 
counterclaim for $10,000 for breach of 
contract, the failure of the plaintiff to 
introduce any testimony did not authorize 
the court to direct a verdict for defend- 
ant in that amount for unliquidated dam- 
ages, the weight to be given to defend- 


al., 69 Mont. 46, 48, 220 Pac. 101; Wilber 
v. Wilber, 63 Mont. 587, 588, 207 Pac. 
1002, 


For text treatment of this subject see 
vol. 5 Cal. Jur. 196. 


ant’s testimony and the amount recover- 
able by him being within the exclusive 
province of the jury. General F. E. Co. 
v. Northwestern A. S. Co., 70 Mont. 1, 
223 Pac. 504. 

Under this section, where upon the trial 
of an issue by a jury only questions of 
law are presented, the court may direct 
the jury to render a verdict in favor of 
the party entitled thereto. Moore et al. 
v. Crittenden et al. 62 Mont. 309, 204 
Pac. 1035. 


Right of party to have case submitted 
to jury when his own testimony negatives 
his right of action or defense, note, 50 
A. L. BR. 979. 


CHAPTER 31. 
TRIAL BY THE COURT. 


9366. Upon trial by court, decision to be in writing and filed within 


twenty days. 


The requirement of this section that 
the decision or findings of the trial court 
must be filed within twenty days after 
submission of the case is directory only, 
and failure to make decision within that 
time does not deprive the court of ju- 
risdiction to decide the case at a later 
date. Hoppin v. Long, 74 Mont. 558, 
241 Pac, 636. 

Where the trial judge made his findings 
and conclusions of law within twenty 


days as required by this section, and 
before his term of office expired and 
directed his stenographer to file them 
but the latter delayed doing so until 
expiration of that time, they will not 
be ordered stricken on-that ground. Hop- 
pin v. Long, 74 Mont. 558, 241 Pae. 
636. 

The requirement of this section, that in 
a case tried by the court its decision or 
findings must be filed within twenty days 
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after submission of the case, is directory 
merely. Inre Bradfield’s Estate, 69 Mont. 
247, 221 Pac. 531. 

Under this section, a judgment will 
not be reversed for failure of the trial 
court to make specific findings where the 
complaining party did not, at the close 
of the evidence and argument, make re- 
quest therefor in writing and cause such 


EXCEPTIONS. 


[9369-9387 


request to be entered in the minutes. 
Hoskins v. Scottish Union Nat. Ins. 
Co., 59 Mont. 50, 195 Pac. 837. 

Sections 9368, 9369 were cited in State 
ex rel. Case v. Bolles et al., 74 Mont. 54, 
60, 238 Pac. 586. 


For text treatment of this subject see 
vol, 24 Cal. Jur. 923. 


9369. Want of findings—Judgment not reversed. 


Under this section, providing that a 
judgment shall not be reversed for want 
of findings unless request therefor shall 
have been made at the close of the argu- 
ment, where findings were not requested 
until three days after argument—treating 
the expiration of the time within which 
to file memoranda of authorities as the 
close of the argument—the court did not 
err in failing to make findings. Doering 
v. Selby et al., 75 Mont. 416, 244 Pae. 
485. 


The presumption on appeal is that the 
trial court did not commit error; there- 
fore, where error was assigned on the 
failure of the court to make findings as 
requested but the record did not disclose 
when the request was made or that the 
request had been entered in the minutes 
as required by this section, the assign- 


9370. Exception for defective 
pointed out. 


While before entry of judgment the 
trial court may, under this section, upon 
timely application, correct defective find- 
ings, after its entry the only remedy of the 
party who claims that the findings made 
are not supported by the evidence and 
desires others substituted and the judg- 
ment amended accordingly, is by appeal 
from the judgment on refusal of the court 


ment will not be considered. Edwards et 
al, v. Muri, 73 Mont. 339, 237 Pac. 209. 

The provisions of this section and 9370 
relative to the necessity of taking excep- 
tions to alleged defective findings and 
their settlement by the trial judge, refer 
only to findings which are defective in 
the sense that they omit matters which 
are necessary or proper to be stated and 
not to what they contain, and therefore 
do not apply to a case where the court 
makes sufficient findings to warrant the 
relief prayed for but does not make the 
correct conclusions of law from the facts 
found. Louis v. Theatorium Co. et al., 
69 Mont. 50, 222 Pac. 1062. 

Cited in State ex rel. Case v. Bolles 
et al, 74 Mont. 54, 60, 238 Pac. 586; as 
section 6766, Revised Codes, in Hoskins 
v. Seottish Union & Nat. Ins. Co., 59 
Mont. 50, 53, 195 Pac. 837. 


findings—Particular defect to be 


to amend. Merhar v. Powers et al., 73 
Mont. 451, 236 Pae. 1076. 

Cited in Samuell v. Montana-Holland 
Colonization Co., 69 Mont. 111, 115, 220 
Pac. 1093. 

Applied with section 9369 in Louis v. 
Theatorium Co. et al., 69 Mont. 50, 222 
Pac. 1062, 


CHAPTER 33. 
PROVISIONS RELATING TO TRIALS IN GENERAL—EXCEPTIONS, 


9387. What deemed excepted to. 


Under this section, providing that every 
order, ruling or decision of the district 
court shall be deemed excepted to and it 
shall not be necessary to ask for or note 
an exception, an objection and exception 
to an order granting a motion for a di- 
rected verdict were not necessary to war- 
rant review of the order on appeal. Gen- 
eral F. E. Co. v. Northwestern A. S. Co., 
70 Mont. 1, 223 Pac. 504. 

The rule declared by this section, inter 
alia providing that every ruling or deci- 
sion of the district court on the admissi- 


Mont. Code Supp.— 61 


bility of evidence shall be deemed ex- 
cepted to, has reference to civil, not 
criminal cases. State v. Prouty, 60 Mont. 
310, 199 Pac, 281. 

Cited in Laird v. Berthelote, 63 Mont. 
122, 136, 206 Pac. 445; McAboy v. Junk, 
68 Mont. 198, 204, 216 Pac. 1111; as 
chapter 255, L. 1921, in State v. Car- 
michael, 62 Mont. 159, 161, 204 Pac. 362. 


For text treatment of this subject see 
vol. 2 Cal. Jur. 292. 


961 


9389-9394] : 


Copr oF Civit PRocEDURE. 


[Part IIL 


9389. Exceptions signed by a judge and filed with the clerk. 


Cited in O’Donnell v. City of Butte, 
72 Mont. 449, 453, 235 Pac. 707. 

This and the following section were 
cited as sections 6787, 6788, Revised 


Codes, in Batchoff v. Butte Pacific Cop- 
per Co., 60 Mont. 179, 191, 198 Pac. 
132. 


9390. Exceptions not presented at time of ruling—Notice to adverse 


party—How settled upon, etc. 


The signing of a bill of exceptions is 
not a part of its settlement; therefore 
where a bill was actually settled in the 
county in which the cause was tried by 
a judge called in from another district, 
the fact that the bill, not then ready to 
be signed, was later transmitted to him 
and signed in the county of his residence, 
did not render the bill subject to a mo- 
tion to strike from the files. Hale et al. 
v. Belgrade Co., Ltd., et al., 75 Mont. 99, 
242 Pac. 425. 

The time within which a bill of excep- 
tion must be prepared and settled begins 
to run from the date of the decision on 
the motion for a new trial and not from 
the time of filing the notice of appeal. 
Hoppin v. Long, 74 Mont. 558, 241 Pace. 
636. 

Timely presentation and signing a bill 
of exceptions is a jurisdictional question 
and on the expiration of the time allowed 
by statute, whether original or extended, 
the court loses jurisdiction to settle or 
sign the bill and such action, if done 
thereafter is a nullity and. cannot be 
considered on appeal, even though oppos- 
ing counsel should agree to its considera- 
tion. O’Donnell v. City of Butte, 72 
Mont. 449, 235 Pac. 707. 

Under this section, where a bill of ex- 
ceptions appears on the face of the rec- 
ord to have been filed after the time 
allowed by law, the record must affirma- 
tively show that additional time was 
allowed upon the filing of an affidavit 
disclosing necessity for further time; in 
the absence of such a showing the ques- 
tions sought to be presented for review 
by the bill cannot be considered. O’Don- 
nell v. City of Butte, 72 Mont. 449, 235 
Pae. 707. 


Under this section, the appellant from 
a final judgment desiring to have the 
proceedings at the trial reviewed, must 
have them incorporated in a bill of ex- 
ceptions; if not so incorporated, the ap- 
peal may be dismissed. Atkinson v. 
Roosevelt County et al, 71 Mont. 165, 
227 Pac. 811. 

On appeal from a final judgment the 
evidence and proceedings had at the trial 
can only be reviewed if incorporated in 
a bill of exceptions settled as provided in 
this section, and therefore where there 
was no such bill and the evidence and 
proceedings were simply certified by the 
judge and clerk as provided in section 
9745 on appeal from an order, review 
thereof cannot be had. In re Bitter Root 
Irr. Dist., 67 Mont. 436, 218 Pac. 945. 

Where defendant did not present his 
bill of exceptions to the trial judge for 
settlement until 172 days after plaintiff 
had served upon him its proposed amend- 
ments, in violation of this section before 
amendment, which requires presentment 
of the bill within ten days after service 
of the proposed amendments, the record 
being barren of any excuse for the de- 
lay, the supreme court will disregard the 
bill together with all the questions sought 
to be presented for review thereby. 
Commercial Nat. Bank v. Thrasher, 61 
Mont. 242, 201 Pae. 1009. 

Cited in Stabler v. Adamson et al., 73: 
Mont. 490, 495, 237 Pac. 483; Morehouse 
v. Northern Land Co., 68 Mont. 96, 104, 
216 Pac. 792, 


Formality in authentication of bill of 
exceptions, note, 30 A. L. R. 700. 

‘For text treatment of this subject see 
vol. 2 Cal. Jur. 532, 539 et seq. 


9393. Proceedings when judge ceases to hold office. 
Cited in Rickards v. Aultman & Taylor M. Co., 64 Mont. 394, 402, 210 Pac. 82. 


9394. Bills of exception may contain all material writings. 
Cited in Hale et al. v. Belgrade Co., Ltd., 75 Mont. 99, 111, 242 Pac. 425. 


962 


Ch. 34] 


New TRIALS. 


[9395-9397 


CHAPTER 34. 
PROVISIONS RELATING TO TRIALS IN GENERAL—NEW TRIALS. 


9395. New trial defined. 


Cited in Brunnabend v. Tibbles, 76 
Mont. 288, 296, 246 Pac. 536; as section 
6793, Revised Codes, in In re Stinger 


9396. New trial in equity cases. 


Cited in Merhar v. Powers et al., 73 
Mont, 451, 454, 236 Pac. 1076. 
Sections 9396, 9397 were cited in Dav- 


Estate, 61 Mont. 173, 182, 201 Pac. 693; 
Buckhouse v. Parsons, 60 Mont. 156, 162, 
198 Pace. 443. 


enport v. Davenport, 69 Mont. 405, 410,. 


. 222 Pac. 422; Morrow v. Dahl et al., 66 


Mont. 251, 256, 213 Pac. 602, 


9397. When a new trial may be granted. 


A motion for a new trial may be made 
before or after the entry of judgment, 
the motion not being directed against the 
judgment, but against the verdict or deci- 
sion on which a judgment might be based. 
Brunnabend vy. Tibbles, 76 Mont. 288, 
246 Pac. 536. 


Under this section, the jury can im- 
peach their verdict only when arrived 
at by resort to chance; hence affidavits 
by six jurors filed in support of a mo- 
tion for new trial to the effect that two- 
thirds of the jury were in favor of deny- 
ing plaintiff the relief sought and would 
have found in favor of defendant if they 
had been advised as to a fact the de- 
fendant proposed to establish if a new 
trial was granted, were properly ignored 
by the trial court. Komposh v. Powers 
et al., 75 Mont. 493, 244 Pac, 298. 


While, under this section, the trial 
court may remit a portion of a verdict on 
condition that unless the remission be 
accepted by the successful party a new 
trial would be granted, such practice 
is unwarranted where the verdict was in- 
fluenced by passion and prejudice; the 
same rule being applicable, under like 
circumstances, where the successful party 
makes voluntary remission of all dam- 
ages awarded him. Blessing v. Angell 
et al., 66 Mont. 482, 214 Pac. 71. 


Where a new trial was asked for on 
several grounds, among others newly dis- 
covered evidence, in support of the latter 
of which affidavits had been filed, and 
the order granting it recited that the 
motion “came on for hearing upon the 
affidavits filed by the respective parties,” 
etc., the order was held to have been 
based upon the ground of newly dis- 
covered evidence alone, excluding the 
other grounds specified. Ebaugh v. Burns 
et al., 65 Mont. 15, 210 Pac. 892. 

Where respondent knew of the testi- 
mony an absent witness would give, and 
should have known that his whereabouts 
was unknown, but did not ask for a con- 
tinuance, he was in no position to urge 


his evidence as newly discovered. Pbaugh 
Ms. Burns et al, 65 Mont. 15, 210 Pace. 

92. 

Where the notice of intention to move 
for a new trial specified all but one of 
the statutory grounds, the order granting. 
it in general terms will be sustained on 
appeal if it can be upon any one of the 
grounds mentioned in the notice. MeVey 
v. Jamison et al., 63 Mont. 435, 207 Pac. 
633. 

Newly discovered evidence which is 
merely cumulative or which is irrelevant 
and immaterial furnishes no basis for a 
motion for a new trial. Jenkins v. Kit- 
sen, 62 Mont. 515, 205 Pae. 243. 

Where the affidavit of diligence did 
not mention a witness who made affidavit 
in support of the motion, there was no 
showing of diligence as to him and his 
affidavit therefore furnished no ground for 
a new trial. Jenkins v. Kitsen, 62 Mont. 
515, 205 Pac. 243. 

Under this’ section, 4 new trial—a re- 
examination of the facts—lies where an 
error of law has been committed by rea- 
son of misapplication of law to the facts. 
In re Stinger Estate, 61 Mont. 173, 201 
Pac. 693, 

For discussion of the elements of a quo- 
tient verdict, see Zanos v. Great Northern 
Ry. Co., 60 Mont. 17, 198 Pac. 138, and 
cases therein cited. 

Cited in State v. Gies, 77 Mont. 62, 64, 
249 Pac. 573; Gardiner v. Eclipse Gro- 
cery Co., 72 Mont. 540, 547, 234 Pace. 
490; Davenport v. Davenport, 69 Mont. 
405, 410, 222 Pac. 422; Buckhouse v. Par- 
sons, 60 Mont. 156, 162, 198 Pac. 443; 
as section 6794, Revised Codes, in Casey’ 
v. Northern Pacifie Ry. Co., 60 Mont. 56, 
67, 198 Pae. 141. 


Inability to perfect record for appeal 
as ground for new trial, notes, 13 
A. L. R. 102; 16 A. L. BR. 1158. ; 

Prejudice of jurors concerning con- 
tingent fee cases or particular kinds of 
litigation or defenses as ground for new 
trial, note, 27 A. L. R. 1052. 
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New trial because of discussion or con- 
sideration of personal experiences’ of 
jurors bearing on issues in civil case, 
note, 46 A. L. R. 1509. 


Party against whom verdict is ren- 
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dered as entitled to new trial on ground 
of inadequacy of verdict, note, 31 
A. L. BR. 1091. 

For text treatment of this subject see 
vol. 20 Cal. Jur. 40 et seq. 


9398. New trials—On what papers made. 
Cited in Rickards v. Aultman & Taylor M. Co., 64 Mont. 394, 401, 210 Pac. 82. 


9399. Notice of intention—Contents and service. 


A motion for a new trial may be made 
before or after the entry of judgment, 
the motion not being directed against 
the judgment but against the verdict or 
decision on which a judgment might be 
based. Brunnabend v. Tibbles, 76 Mont. 
288, 246 Pac. 536. 

A party desiring to move for a new 
trial must, under this section, serve his 
notice of motion upon the adverse party 
within ten days after verdict; if not 
served within that time it may be 
stricken from the files. La Bonte v. 
Mutual Fire etc. Ins. Co., 75 Mont. 1, 
241 Pac. 631. 

To give the district court jurisdiction 
over new trial proceedings, the notice of 
intention—the purpose of which is to 
bring within its jurisdiction the parties 
to the action whose interests would be 
adversely affected by the granting of the 
motion—must, under this section, be filed 
within ten days after return of the ver- 
dict, and such time: cannot be extended 


by order of court or stipulation. Stabler 
v. Adamson et al., 73 Mont. 490, 237 Pac. 
483. 

Since the enactment of the amendment 
of this section, the time for filing of no- 
tice of motion for a new trial cannot 
be extended either by order or stipula- 
tion, and therefore where such a notice 
was not filed until after the expiration 
of ten days it was too late and was prop- 
erly stricken from the records, the con- 
tention that the defect was waived by 
the actions of opposing counsel being of 
no avail. Dilts v. Brooks et al., 66 Mont. 
346, 213 Pac. 600. 

Cited in Miles v. Miles, 76 Mont. 375, 
383, 247 Pac. 328. 


“Until” as word of inclusion or exclu- 
sion where one is given until a certain 
time to perfect his motion for new trial, 
note, 16 A. L. R. 1096. 

For text treatment of this subject see 
vol. 20 Cal. Jur. 157 et seq. 


9400. Hearing of motion—Continuance—Papers used. 


Failure of the trial court to pass upon 
a motion for new trial within fifteen days 
declared by this section to be equivalent 
to a denial of the motion, is not-review- 
able on appeal. Outlook F. E. Co. v. 
American S. Co., 70 Mont. 8, 223 Pae. 
905. 

In passing upon a motion for a new 
trial on the minutes of the court and 
affidavits filed in support thereof, the 
court is not bound to take the uncontro- 
verted affidavits as true, but may take 
into consideration the pleadings, records 
and evidence and may have recourse to 
the notes of the court reporter. Daven- 
port v. Davenport, 69 Mont. 405, 222 Pac. 
422. 

A party moving for a new trial is pre- 
sumed to know that unless decided within 
fifteen days after its submission, his mo- 
tion is by operation of law denied, and 
that if he fails to take an appeal from 
the judgment within the statutory time, 
he is in no position to claim that by the 
above construction of this section he is 
denied his right of appeal from the judg- 
ment. State ex rel. Sinko v. District 
Court, 64 Mont. 181, 208 Pac. 952. 

A motion for new trial not decided 


within fifteen days after submission is 
by operation of law denied, this section 
providing that in that event it shall he 
deemed denied, and the district court is 
thereafter deprived of jurisdiction to sub- 
sequently make an order granting the 
motion. State ex rel. Sinko v. District 
Court, 64 Mont. 181, 208 Pace. 952. 
The word “deemed” as used in this sec- 
tion is equivalent to or synonymous with 
the words ‘considered,’ “determined,” 
“adjudged,” and therefore where some- 
thing is by statute “deemed” to have 
been done, it is to be treated as having 
been done. State ex rel. Sinko v. Dis- 
trict Court, 64 Mont. 181, 208 Pac. 952. 
The provision of this section that if 
the district court shall fail to decide a 
motion for new trial within fifteen days 
after its submission, the motion “shall 
be deemed denied” is not open to the 
construction that thereby it is left op- 
tional with the moving party to consider 
the motion denied and appeal from the 
judgment, or permit it to remain under 
consideration by the court for so long a 
time as the court might desire to con- 
sider it. State ex rel. Sinko v. District 
Court, 64 Mont. 181, 208 Pac. 952. 
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Supervisory control lies from an order 
granting a new trial made after the fif- 
teen days allowed by this section for its 
decision, where, under the exigencies of 
the case, the remedy by appeal is inade- 
quate and no other writ is available. 
State ex rel. Sinko v. District Court, 64 
Mont. 181, 208 Pac. 952. 

In the absence of an affirmative show- 
ing that the trial court abused its dis- 
eretion in hearing a motion for new trial 
eleven months after notice of the motion, 


9401. Stay of proceedings, when. 


RENDITION AND ENTRY OF JUDGMENT. 


[9401-9409 


it will be presumed on appeal that it 
was heard at the earhest practicable 
period after notice, as required by this 
section, where the motion was based upon 
the minutes of the court. Price v. 
Northern Pacific Ry. Co., 60 Mont. 166, 
198 Pac. 439. , 

Cited in O’Donnell v. City of Butte, 
72 Mont, 449, 453, 235 Pac. 707. 


For text treatment of this subject see 
vol. 20 Cal. Jur. 192. 


Cited in Hoppin v. Long, 74 Mont. 558, 571, 241 Pac. 636. 


9402. Contents of record on appeal. 


On appeal from a judgment under sec- 
tion 7112, Revised Codes of 1907, before 
its repeal, a bill of exceptions was prop- 
erly a part of the record on appeal. 
Harrison v. Riddell et al., 64 Mont. 466, 
210 Pac. 460. 

Under this section, before its repeal, 
it was held that its provisions requiring 
the record on appeal from a final judg- 
ment to contain the judgment and any 
bills of exception upon which appellant 
relies, refers to only such bills of excep- 
tions as are settled under sections 9389, 
9390 or are used on motion for new trial, 
and therefore, any bill not so settled or 
used cannot be considered on such appeal. 


Batchoff v. Butte Pacific Copper Co., 60 
Mont. 179, 198 Pac. 132. 

Under this section and section 7114 
before repeal, the record on appeal from 
an order overruling a motion for a new 
trial, must among other things, contain 
the judgment-roll or such parts thereof 
as may be necessary to be considered 
on the appeal. Minneapolis T. M. Co. v. 
Stanford M. Co., 59 Mont. 359, 197 Pae. 
993. 

Cited in Great Falls Nat. Bank v. 
Young et al., 67 Mont. 328, 334, 215 Pace. 
651; as section 6799, Revised Codes in 
Easton v. Western Life & Casualty Co., 
59 Mont. 434, 435, 197 Pae. 252. 


CHAPTER 35. 
THE MANNER OF GIVING AND ENTERING JUDGMENT. 


ages. 


Under this section, the judgment in a 
elaim and delivery action must be in the 
alternative; hence, a judgment in favor 
of plaintiff simply for the value of the 
chattel taken was erroneous. Kesley v. 
Yadish et al, 66 Mont. 23, 212 Pac. 
495. 

This section applies only to a case 


9406. In replevin, judgment to be in the alternative, and with dam- 


which has been tried on the merits. Bar- 
rett v. Shipley, 63 Mont. 152, 206 Pae. 
430. 

Cited in Dalke v. Pancoast, 63 Mont. 
524, 527, 208 Pac. 589. 


For text treatment of this subject see 
vol. 5 Cal. Jur. 199 et seq. 


9409. Judgment-roll— Contents and filing. Immediately after en- 


tering the judgment the clerk must attach together and file the following 
papers, which constitute the judgment-roll: 

(1) In ease no defendant has appeared, the summons, with the affi- 
davit or proof of service, and the complaint, with a memorandum indorsed 
thereon, that the default of the defendant in not answering was entered, 
and a copy of the judgment and in case the service so made is by publica- 
tion the affidavit for publication of summons, and the order directing 
the publication of summons ; 

(2) In all other cases, the pleadings, a copy of the verdict of the 
jury, or finding of the court or referee, all bills of exceptions taken and 
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filed, all orders, matters, proceedings deemed excepted to without bill of 
exceptions, and a copy of any order made on demurrer or relating to a 
change of parties, and a copy of the judgment. If there are two or more 
defendants in the action, and any one of them has allowed judgment to 
pass against him by default, the summons, with proof of service of it 
upon such defendant and if the service on such defaulting defendant be 
by publication, then the affidavit for publication and the order directing 
the publication of the summons, must also be added to the other papers 


mentioned in this subdivision. 


Amd. Sec. 1, Ch. 146, L. 1925. 


The service of an amended complaint 
performs the same function as the ser- 
vice of summons in the first instance, and 
on appeal from a default, judgment the 
record must disclose acquisition of juris- 
diction over the defendant by service of 
the amended pleading, or waiver thereof, 
the presumption of jurisdiction in such 


case not obtaining. Griffith v. Montana 
W. G. Assn., 75 Mont. 466, 244 Pac. 277. 

Cited as section 6806, Revised Codes, in 
Batchoff v. Butte Pacifie Copper Co., 60 
Mont. 179, 190, 198 Pac. 132. 


For text treatment of this subject see 
vol. 2 Cal. Jur. 509. 


9410, Judgment lien—When it begins and when it expires. 


In order to preserve the priority ob- 
tained by a judgment lien on real prop- 
erty, a sale under execution must be made 
during the life of such lien, six years 
from the date of judgment under this sec- 
tion, or execution must have been issued 
and proceedings on judicial sale begun 
before the lien becomes barred, and to 
avoid operation of such bar the sale must 
be proceeded with without any delay 


9413. Transcript to be filed in 
a lien there. 


The effect of filing in a county other 
than that in which a money judgment 
was rendered a certified transcript of the 
docket is to impress a lien upon all real 
property owned by the judgment debtor 
in the county of its filing, not exempt 
from execution or acquired by him there- 
after and prior to the expiration of the 


greater than is permitted by section 9419, 
the mere issuance of execution being of 
no avail, Marlowe v. Missoula Gas Co. 
et al., 68 Mont. 372, 219 Pace. 1111. 

Cited in Leonard v. Western et al., 74 
Mont. 513, 522, 241 Pac. 523. 


For text treatment of this subject see 
vol, 15 Cal. Jur. 215. 


any county and judgment to become 


lien or the satisfaction of the judgment, 
the lien, however, not attaching to any 
specific piece of property. Poulos v. Ly- 
man Brothers Co., 63 Mont. 561, 208 Pace. 
598. 


For text treatment of this subject see 
vol. 15 Cai. Jur. 229. 


CHAPTER 36. 
THE EXECUTION—RETURN OF SALE. 


9419. When made returnable. 


Cited in Marlowe v. Missoula Gas Co. 
et al., 68 Mont. 372, 219 Pac. 1111; State 


ex rel, Duggan v. District Court, 65 Mont. 
197, 202, 210 Pac. 1062. 


9424. What shall be liable on execution—Not affected until levy. 


A cause of action being personal prop- 
erty not capable of manual delivery, levy 
of execution upon it must, under this 
section, be made in like manner as upon 
a writ of attachment, which is, under 
subdivision 5 of section 9262, by leaving 
a copy of the writ, and a notice that the 


cause of action is levied upon, with the 
owner; hence where the copy and notice 
were delivered to the clerk of the district 
court and not to the owner, the levy was 
ineffective. State ex rel. Coffey v. Dis- 
trict Court, 74 Mont. 355, 240 Pae. 667. 
Cited in Northern Montana State Bank 
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v. Collins, 67 Mont. 575, 584, 216 Pace. 
330; State ex rel. Hopkins v. Stephens, 
63 Mont. 318, 322, 206 Pace. 1094. 


Seat in chamber of commerce, board 
of trade or stock exchange as subject 
of attachment, garnishment or execution, 
note, 14 A. L, R. 284. 

Money or other property taken from 


THE EXECUTION, 


[9427-9441.1 


prisoner as subject of attachment or seiz- 
ure under execution, notes, 16 A. L. R. 
378;,45 A. L. R. 574: 48 A. LL. R. 533. 

Levy of contents of safe deposit box, 
notes, 11 A. L. R. 225; 19 A. L. R. 863; 
BO TAG Tass L215, 

For text treatment of this subject see 
vol. 15 Cal. Jur. 1015. 


9427. Property exempt from execution. 


While exemption statutes must be lib- 
erally construed, yet where an exemp- 
tion is extended to a certain class of 
persons, as by this section and 9428, the 
claimant must bring himself within the 
spirit of its provisions, i. e., he must show 


9428. Specific exemptions. 


An optometrist, one who practices op- 
tometry, recognized by the legislature as 
a branch of the medical science, is neither 
a mechanic nor an artisan, and that there- 
fore his tools and implements, such as an 
ophthalmometer, retinoscope, ete., are not 
exempt from attachment under subdivi- 


9434. Sale—How conducted. 


that he belongs to one of the classes 
mentioned. Swanz v. Clark, 71 Mont. 
385, 229 Pac. 1108. 


For text treatment of this subject see 
Vole 12 Cale sure 33. 


sion 2 of this section. Swanz v. Clark, 71 
Mont. 385, 229 Pac. 1108. 


What are “tools,” “implements,” “in- 
struments,” “utensils,” or “apparatus,” 
note, 36 A. .L. R. 669. 

For text treatment of this subject see 
vol, 12 Cal, Jur. 331. 


Cited in Elston v. Hix et al., 67 Mont. 294, 298, 215 Pac. 657. 


9440. Personal property, not capable of manual delivery—How de- 


livered. 


Cited in State ex rel. Coffey v. District Court, 74 Mont. 355, 367, 240 Pac. 667. 


9441, Real property—When sale absolute, and what certificate to 


contain. 


The purchaser on execution sale be- 
comes the actual owner of the property, 
subject only to the right of redemption, 
and as such is entitled to protect his in- 
terests and to contest the right of the 
assignee of a subsequent judgment to 
redeem. Leonard v. Western et al., 74 
Mont. 513, 241 Pac. 523. 

Under a mortgage of the entire prop- 
erty of a public utility or common car- 
rier, consisting of real and personal prop- 
erty and franchises, and sold on fore- 
closure in its entirety, the right of re- 
demption does not exist as to any part 
of it, since severance of a part of the 
property from the rest would be injurious 
to if not destructive of the whole. State 


ex rel. Continental Supply Co. v. Tullock 
68 Mont. 268, 217 Pac. 348. 

Under this section the purchaser at a 
foreclosure sale is substituted to and ac- 
quires all the interest of the judgment 
debtor in the property sold, leaving in 
the judgment debtor only the bare right 
to redeem. Citizens’ Nat. Bank v. West- 
ern L. & B. Co., 64 Mont. 40, 208 Pac. 
893. 

Cited in Beck v. Felenzer et al., 69 
Mont. 592, 598, 223 Pac. 499; State ex 
rel. Hopkins v. Stephens, 63 Mont. 318, 
321, 206 Pac. 1094. 


For text treatment of this subject see 
vol. 11 Cal. Jur. 84, 126. 


9441.1. Return of sales of real estate—Recording. Where real estate 


is sold under a decree of court, return of such sale shall be made, and filed 
in the office of the clerk of court. The clerk shall record the return so 
made, the same as if it were to an execution wherein a levy upon real 
estate has been made; provided, that where the return contains a true 
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copy of the decree of court under which such sale was made, the clerk 
shall record all of the return except such copy of the decree, and in lieu 
of recording such copy, shall insert in the record the following: 

“The original judgment and decree, the true copy which is set forth 
in this return, is recorded in Judgment Book ........, at pages 
a NT PRS , inclusive, thereof.’’ 


En. Sec. 1, Ch. 42, L. 1927. 


9442. Real property sold—How redeemed—Who are redemptioners. 
Property sold subject to redemption, as provided by the last section, or 
any part sold separately, may be redeemed in the manner hereinafter pro- 
vided, by the following persons, or their successors in interest: 

1. The judgment debtor, his wife, or his successor in interest, in the 
whole or any part of the property, and if the judgment debtor or suc- 
cessor be a corporation, then by a stockholder thereof; 

2. A creditor having a lien by judgment, mortgage, or attachment 
on the property sold, or on some share or part thereof, subsequent to that 
on which the property is sold. If a corporation be such creditor, then 
any stockholder thereof may redeem. The persons mentioned in the sec- 
ond division of this section are, in this chapter, termed ‘‘redemptioners.”’ 


Amd. Sec, 1, Ch. 16, L. 1927. 


Where the judgment debtor paid the 
amount of the judgment into court, and 
the creditor accepted the amount in full 
payment of the judgment and the same 
was satisfied of record, before redemption 
had been completed by the creditor, the 
right to redeem was lost by such ace- 
ceptance. Leonard v. Western et al., 74 
Mont. 513, 241 Pae. 523. 

The statutory right of redemption is 
not property in any sense of the term, 
but is a bare personal privilege, and 
therefore may not be attached. State ex 
rel, Hopkins v. Stephens, 63 Mont. 318, 
206 Pac. 1094. 

Where real property had been sold on 
mortgage foreclosure and a ereditor of 


9443. Redemption money. 


The term “redeem” as employed in the 
redemption statute means repurchase, and, 
as applied to a redemptioner, signifies the 
right to purchase the interest acquired 
by the purchaser at execution sale, 
whether the latter is willing or not. 
Leonard v. Western et al., 74 Mont. 513, 
241 Pac. 523. 

A redemptioner, proceeding under this 
section, must within one year from date 
of execution sale tender or pay the 
amount paid by the purchaser with inter- 
est up to the time of redemption; where, 
however, he proceeds under section 9448 
and asks for an accounting of the rents 
and profits received by the purchaser, a 
tender is not necessary until an account- 
ing has been made, either voluntarily, in 


the judgment debtor levied a writ of 
attachment on it before the period of 
redemption had expired, he acquired no 
lien by virtue of it, and therefore did 
not become a redemptioner within the 
meaning of subdivision 2 of this section 
so as to entitle him to a sheriff’s deed. 
State ex rel. Hopkins v. Stephens, 63 
Mont. 318, 206 Pac. 1094. 


Receiver’s right to redeem from judi- 
cial or execution sale of insolvent’s prop- 
erty, note, 35 A. L: R. 262. 

Stockholder’s right to redeem corporate 
property, note, 39 A. L. R. 1056. 

For text treatment of this subject see 
vol. 11 Cal. Jur. 97; vol. 18 Cal. Jur. 591. 


which event the period of redemption is 
extended five days after it is made, or 
compulsory by means of a suit in equity, 
in which case the period if extended 
fifteen days after final determination of 
the suit, but the redemption is not com- 
pleted until the accounting is had, and 
the amount due determined and paid or 
tendered within time. Leonard v. West- 
ern et al., 74 Mont. 513, 241 Pae. 523. 
Where a redemptioner, proceeding un- 
der this section, deposited with the 
sheriff the amount paid by the purchaser 
at execution sale with interest, and at 
the same time demanded an accounting of 
the rents and profits received by the 
latter, which could only be done under 
section 9448, the attempt to redeem under 
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the former section was nullified and For text treatment of this subject see 
therefore the redemption not completed vol. 11 Cal. Jur. 101-106; vol. 18 Cal. 
by the deposit. Leonard v. Western et Jur. 590. 

al., 74 Mont. 513, 241 Pac. 523. 


9444. When judgment debtor or redemptioner may redeem — Cor- 
poration and stockholders. If property be so redeemed by a redemp- 
tioner, another redemptioner may, within sixty (60) days after the last 
redemption, again redeem it from the last redemptioner on paying the 
sum on such last redemption, with interest thereon at. the rate of one 
per cent (1%) per month in addition, and the amount of any assessment 
or taxes which the last redemptioner may have paid thereon after the 
redemption by him, with like interest on such amount, and, in addition, 
the amount of any liens held by the said last redemptioner prior to his 
own, with interest; but the judgment under which the property was so 
sold need not be so paid as a lien. The property may be again, and as 
often as any redemptioner is so disposed, redeemed from any previous 
redemptioner, within sixty (60) days after the last redemption, on pay- 
ing the sum paid on the last previous redemption, with interest thereon 
at the rate of one per cent (1%) per month, and the amount of any assess- 
ment or taxes which the last previous redemptioner paid after the redemp- 
tion by him, with like interest thereon, and the amount of any liens, other 
than the judgment under which the property was sold, held by the last 
redemptioner previous to his own, with like interest. Written notice of 
redemption must’ be given to the sheriff, and a duplicate filed with the 
eounty clerk, and if any taxes or assessments are paid by the redemp- 
tioner, or if he has or acquired any liens other than that upon which the 
redemption was made, notice thereof must in like manner be given to the 
sheriff and filed with the county clerk; and if such notice be not filed, 
the property may be redeemed without paying such tax, assessments, or 
lien: If no redemptioner be made within one year after the sale, the pur- 
chaser, or his assignee, is entitled to a conveyance; or, if so redeemed, 
whenever sixty days have elapsed, and no other redemption has been 
made, and notice thereof given, and the time for redemption has expired, 
the last redemptioner, or his assignee, is entitled to a sheriff’s deed; but 
in all cases, the judgment debtor shall have the entire period of one year 
from the date of the sale to redeem the property. If the judgment debtor 
or his wife redeem, he or she must make the same payments as are re- 
quired to effect a redemption by a redemptioner. If the debtor redeem, 
the effect of the sale is terminated, and he is restored to his estate. If 
the wife redeem, she shall become the owner of her husband’s interest, 
subject to any liens thereon at the time of the execution sale. Upon a 
redemption by a debtor, or his wife, the person to whom the payment 
was made must execute and deliver to him or her a certificate of redemp- 
tion, acknowledged or proved before an officer authorized to take ac- 
knowledgments of conveyances of real property. Such certificate must be 
filed and recorded in the office of the county clerk of the county in which 
the property is situated, and the county clerk must note the record 
thereof in the margin of the record of the certificate of sale. 

If a stockholder of a corporation redeems, the corporation, within 
one (1) year after the date of sale, may redeem by paying to the redemp- 
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tioner, or the sheriff for his benefit, the amount paid to effect the redemp- 
tion, with interest thereon at the rate of one per cent (1%) per month 
from the date of redemption until the date of such payment, together with 
any taxes or assessments that may have been paid by the redemptioner, 
with like interest thereon. When a stockholder redeems, any other stock- 
holder or stockholders may, at any time after such redemption, and within 
sixty (60) days after the expiration of one (1) year from the date of 
sale, contribute to the redemption by paying to the redeeming stock- 
holder, or depositing with-the sheriff for his benefit, a sum which bears 
the same proportion to the amount necessary to redeem which the number 
of shares owned by such contributing stockholder or stockholders bears to 
the number of shares of such corporation outstanding, with interest on 
such sum from the date of redemption until the date of contribution at 
the rate of one per cent (1%) per month, together with a like proportion 
of the taxes or assessments paid by such redeeming stockholder, with like 
interest thereon, and if the corporation does not redeem the property 
within the time and in the manner and form as aforesaid, the said redeem- 
ing and contributing stockholders shall be entitled to receive a sherift’s 
deed for such property so redeemed, and shall succeed to the said prop- 
erty as tenants in common in such proportions, respectively, as they shall 
respectively pay or contribute to such redemption as aforesaid. The re- 
deeming or contributing stockholder shall, in all cases when applying 
to redeem or contribute as aforesaid, present an affidavit, setting forth 
the number of shares of stock owned by him, and to the best of his 
knowledge, the number of shares of stock of the corporation outstand- 
ing. 


If the wife of a judgment debtor redeem, the husband, within one 


year after the date of sale, may redeem by paying the wife or her suc- 
cessors in interest or the sheriff for her or their benefit, the amount paid 
to effect the redemption, with interest thereon at the rate of one per cent 
(1%) per month from the date of redemption until the date of such pay- 
ment, together with any taxes or assessments that may have been paid by 
the wife or her successors in interest, with like interest thereon. 

Amd. Sec. 2, Ch. 16, L. 1927. 


Cited in State ex rel. Hopkins v. Ste- 
phens, 63 Mont. 318, 321, 206 Pac. 1094. 


For text treatment of this subject see 
vol. 11 Cal. Jur. 101, 


9445. To whom payment may be made. 
Cited in Wells-Dickey Co. v. Benjamin, 74 Mont. 170, 173, 239 Pac. 771. 


9446. What papers necessary in redemption. 
Cited in Leonard v. Western et al., 74 Mont. 513, 516, 241 Pac. 523. 


9448. Who entitled to rents and profits. 


Since the right to redeem is purely 
statutory, a redemptioner availing him- 
self of the provisions of this section, 
under which the amount he has to pay 
to the purchaser. may be much less than 
he would have to pay if proceeding 
under section 9443, and under which the 
time within which redemption may be 


made is extended, must assume its bur- 
dens in order to enjoy its benefits. 
Leonard v. Western et al., 74 Mont. 513, 
241 Pace. 523. 

In the absence of any showing of wil- 
ful default or negligence on the part of 
the purchaser of realty at foreclosure 
sale, the redemptioner is entitled, under 
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this section, to demand an accounting by 
notice or suit in equity, only to the rents 
and profits. actually received by the 
former. Citizens’ Nat. Bank v. Western 
L. & B. Co., 64 Mont. 40, 208 Pac. 893. 
In an action for an accounting by a 
redemptioner against the purchaser at 
foreclosure sale for rents and _ profits 
received by the latter, held, that the 
word “tenant” used in this section, in 
providing that a redemptioner is entitled 


SuPPLEMENTARY PROCEEDINGS. 


[9449-9459 


to receive from the tenant in possession 
the rents of the property, ete., is not 
to be construed in its strict or technical 
sense, but as indicating one who holds 
possession of the land by any kind of 
title, either in fee, for life, for years, at 
will or at sufferance. Citizens’ Nat. Bank 
v. Western L. & B. Co., 64 Mont. 40, 
208 Pac. 893. 

Cited in Dyer v. Schmidt et al., 67 
Mont. 6, 7, 213 Pac. 1117. 


9449. Possession of lands during period of redemption. 


Application for writ of assistance for 
possession of land by purchaser on fore- 
closure denied in State ex rel. Kester v. 
District Court, 74 Mont. 100, 238 Pac. 
875. 

The purchaser of real property on 
mortgage foreclosure is entitled to pos- 
session during the period of redemption 


v. Schmidt et al., 67 Mont. 6, 213 Pace. 
TE. 

Cited in Union Central Life Ins. Co. v. 
Jensen, 74 Mont. 70, 80, 237 Pac. 518; 
State ex rel. Flowerree v. District Court, 
71 Mont. 89, 227 Pac. 579; Citizens’ Nat. 
Bank v. Western L. & B. Co., 64 Mont. 


40, 47, 208 Pac. 893. 


(except where the mortgagor occupies the 
land as a home for himself and his For text treatment of this subject see 
family), as against the judgment vol. 11 Cal. Jur. 136; vol. 15 Cal. Jur. 
debtor and those claiming under him by 311. 

leases made to them after the sale. Dyer 


9453. Deeds for sales heretofore made. All judicial sales of real 
property which previous to January 1, 1925, (provided no action is now 
pending to set such sale aside), were made in this state on proceedings 
to satisfy valid judgments or decrees of any court and the moneys bidden 
thereon paid to the officer making such sale, shall be valid and sufficient 
in law to sustain a sheriff’s deed based on such sale, and when no such 
deed has been executed, shall entitle such purchaser to such deed; and 
such deed if now or when executed shall be sufficient to convey all the 
title of judgment debtor at the time of such sale in the premises so 
sold to the purchaser at said sale, and all defects or irregularities in the 
issuance of execution, or the manner of making or conducting the sale, 
or in the recitals or references in such deed, shall be disregarded and 
such sale shall not be invalidated by reason of any such defect or irregu- 
larity. 

Amd. Sec. 1, Ch. 22, L. 1925. 


CHAPTER 37. 
PROCEEDINGS SUPPLEMENTARY TO THE EXECUTION. 


9455. Proceedings to compel debtor to appear—In what cases he may 
be arrested—What bail may be given. 


Cited as section 6849, Revised Codes, in Mannix y. Powell County, 60 Mont. 510, 
514, 199 Pac. 914. 


9459. Judge may order property to be applied on execution. 


In proceedings supplemental to execu- 
tion the only powers possessed by the 
court are those given it by this section 
and 9460. Johnson et al. v. Lundeen et 
al., 61 Mont. 145, 200 Pac. 451. 


Hor text treatment of this subject see 
vol. 11 Cal. Jur. 153. 


SEE 
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9460. Proceedings upon claim of another party to property, or on 
denial of indebtedness to judgment debtor. 


An affidavit on which relief by supple- 
mentary proceedings was asked, setting 
forth no more than the entry of judgment 
and issuance of execution thereon, thus 
failing to disclose that the judgment was 
then unpaid, in whole or in part, or that 
it had been returned unsatisfied or could 
not be satisfied out of property other 
than that claimed by an intervener, an 
order refusing to permit the creditor to 
bring an action against the latter under 
this section was correct. Missoula ete. 
Bank v. Insurance Co., 61 Mont. 370, 203 
Pac. 854. 

Where in proceedings supplemental, the 


garnishee denies any indebtedness to the 
judgment debtor, the court has no author- 
ity to try the question and order pay- 
ment to be applied to the satisfaction 
of the judgment, but must either order 
the judgment creditor to institute an 
action to determine the fact in dispute 
or discharge the garnishee. Johnson et 
al. v. Lundeen et al., 61 Mont. 145, 200 
Pace. 451. 


For text treatment of this subject see 
vol. 7 Cal. Jur. 789; vol. 11 Cal. Jur. 
158. 


CHAPTER 38. 
ACTIONS FOR FORECLOSURE OF MORTGAGES. 


9467. Proceedings in foreclosure suits. 


An action to foreclose a mortgage is 
one in equity which is not changed into 
one at law by pleadings which raise 
issues of law on questions incidental to 
the principal relief sought by plaintiff, 
and therefore defendant is not entitled 
to a jury trial. Rochester v. Bennett, 
74 Mont. 293, 240 Pac. 384. 

A grantee of a mortgagor who expressly 
assumes to pay an outstanding mortgage 
on the personal property purchased 
thereby also assumes the contingent per- 
sonal liability to pay a deficiency judg- 
ment in case the premises fail to sell for 
a sum sufficient to discharge the debt 
and costs. Kinyon Inv. Co. v. Belmont 
State Bank, 69 Mont. 282, 221 Pac. 286. 

In an action to foreclose a mortgage 
on land the district court, under this 
section, authorizing it to direct the sale 
of the property but not prescribing. the 
mode of its sale—whether in separate 
parcels or in one body—may in its dis- 
cretion direct the manner of its sale. 
Elston v. Hix et al., 67 Mont. 294, 215 
Pae. 657. 


9470. Power of sale. 


Plaintiff by commencing an action to 
foreclose his mortgage upon land did not 
waive his claim upon wheat grown 
thereon, possession of which had been 
turned over to him by the mortgagors, 
but which was not covered by mortgage, 
the restriction found in this section not 
including personal or collateral security 
not falling fairly within the meaning of 
the term “mortgage.” Craig v. Burns et 
al., 65 Mont. 550, 212 Pac. 856. 

Cited in Oregon Mortgage Co. v. 
Kunneke et al., 76 Mont. 117, 125, 245 
Pac. 539; Vande Veegaete v. Vande Vee- 
gaete, 75 Mont. 52, 56, 243 Pae. 1082. 

Sections 9467-9469 were cited in Wood 
v. Ferguson et al. 71 Mont. 540, 548, 
230 Pac. 592; State ex rel. Continental 8. 
Co. v. Tullock, 68 Mont. 268, 277, 217 
Pae. 348. 


For text treatment of this subject see 


vol. 18 Cal. Jur. 235, 341, 454, 496, 501. 


Sections 9470-9472 were cited in Union Central Life Ins. Co. v. Jensen, 74 Mont. 70, 


75, 237 Pae, 518. 


9472. Rights of redemption applicable. 
Cited in State ex rel. Continental S. Co. v. Tullock, 68 Mont. 268, 277, 217 Pac. 348. 


CHAPTER 39. 


ACTIONS FOR NUISANCE, WASTE AND WILFUL TRESPASS ON REAL PROP- 
ERTY. 


9476. Trespass for cutting or carrying off trees, etc., action for. 
Cited in Tripp v. Silver Dyke Mining Co., 70 Mont. 120, 128, 224 Pac, 272. 
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CHAPTER 40. 


ACTIONS TO QUIET TITLE TO REAL PROPERTY AND OTHER PROVISIONS 
RELATING -TO ACTIONS CONCERNING REAL ESTATE, 


9479. Actions to quiet title—Parties to, and venue, 


In an action to quiet title under this 
section, as distinguished from one brought 
under section 8733 to remove a cloud on 
title, the complaint alleging that the de- 
fendant claims an adverse estate or in- 
terest is sufficient without further defin- 
ing it, whereas under the latter section 
the pleader must state facts disclosing the 
apparent validity of the instrument at- 
tacked and its actual invalidity. Slette 


Under this section, an action Hes to 
quiet title to an easement to a right 
of way for a ditch as against a eounty 
in exclusive use of the land for highway 
purposes. Mannix vy. Powell County, 60 
Mont. 510, 199 Pae, 914. 

Cited in Solberg v. Sunburst Oil & Gas 
Co. et al., 70 Mont. 177, 183, 225 Pae. 
612; O’Hanlon et al. v. Ruby Gulch Min- 
ing Co., 64 Mont. 318, 325, 209 Pac. 1062. 


v. Review Publishing Co., 71 Mont. 518, 
230 Pac. 580. 

For allegations sufficient to state a 
cause of action to quiet title, see Violet 
et al. v. Martin, 62 Mont. 335, 205 Pae. 
221. 


For text treatment of this subject see 
vol. 22 Cal. Jur. 114-117, 139-142. 


9485. Title form of summons — Publication — When service deemed 
complete. The summons to be published under the preceding sections 
shall be in substantially the following form: 


(Title of court and cause.) 

“The state of Montana to (naming known defendants upon whom 
service by publication is sought), and to all other persons, unknown, 
claiming, or who might claim, any right, title, estate, or interest in, or lien 
or incumbrance upon, the real property described in the complaint, or 
any thereof, adverse to plaintiff’s ownership, or any cloud upon plain- 
tiff’s title thereto, whether such claim or possible claim be present or 
contingent, including any claim or possible claim of dower, inchoate or 
accrued, Greeting; 

You are hereby summoned to answer the complaint in this action 
which is filed in the office of the clerk of this court, a copy of which is 
herewith served upon you, and to file your answer and serve a copy 
thereof upon the plaintiff’s attorney within twenty days after the service 
of this summons, exclusive of the day of service; and in case of your 
failure to appear or answer, judgment will be taken against you by 
default for the relief demanded in the complaint. 

This action involves the title to the following described lands, to wit: 
[Here insert description of land.] 

The nature of the relief sought by the plaintiff is as follows: [Here 
set forth in concise form the character of relief sought. ] 


Witness my hand and the seal of said court this ........ day of 
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Clerk of the above entitled court.’’ 


Such summons shall be published at least once in each week for a 
period of four weeks, in some newspaper of general circulation, printed 
and regularly published at least once a week in the county in which the 
action is brought, or, if there is no such newspaper printed in such county, 
then such summons shall be published in like period, in the nearest 
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county in which such a newspaper is printed, preference to be given, first, 
to an adjoining county in which any portion of the property is situated, 
if situated in more than one county; and, second to any adjoining county. 
Service shall be deemed complete on the day of the fourth publication. 


Amd, Sec. 1, Ch. 55, L. 1923. 


9487. Title jurisdiction acquired by service—Effect of decree—Evi- 
dence to support—Reduction of testimony to writing. Upon the service 
of summons on all defendants, known and unknown, in the manner pro- 
vided in the preceding sections, the court in which such action is tried 
shall have jurisdiction to make a complete adjudication of the title to the 
lands named in the complaint, and the title to which is sought to be 
quieted, including jurisdiction to direct the cancellation of instruments 
constituting clouds upon such title, the execution of conveyances, where 
it appears that any party to such action should execute such conveyance 
or conveyances, the execution of satisfactions of mortgages and other ap- 
parent liens upon such land, or any part thereof, or the doing of any 
other act of a personal nature necessary to give effect to the rights of 
the respective parties to such action, as the same may be adjudicated by 
the court. When any judgment or decree shall be rendered in such 
action, for a conveyance, release, or acquittance, as above mentioned, and 
the party or parties against whom the judgment or decree shall be ren- 
dered do not comply therewith, within the time specified in said judg- 
ment or decree for such compliance, such judgment or decree shall have 
the same operation and effect, and be as available, as if the conveyance, 
release, or acquittance had been executed conformably to such judgment 
or decree. Before plaintiff shall be entitled to a decree in such action 
against any defendant who shall not appear therein, he must produce 


evidence sufficient to prima facie entitle him to relief, and relief shall- 
be granted only to the extent to which such evidence shall prima facie. 


prove him to be entitled to the same; but this provision shall not affect 
the procedure in or manner of trial of such actions as between the plain- 
tiff and any defendant who shall appear in such action. 


Amd. Sec. 2, Ch. 55, L. 1923. 


9495. Mortgage not deemed conveyance, whatever its terms—Recov- 
ery of possession by mortgage. 


This section, providing that a mortgage 
of real property is not to be deemed a 
conveyance so as to entitle the mortgagee 
to recover possession independent of 
foreclosure, has reference only to mort- 
gages wherein no provision is made con- 
ferring upon the mortgagee the right of 
possession upon condition broken. Union 


Central Life Ins. Co. v. Jensen, 74 Mont. 
70, 237 Pac. 518. 
Cited as section 6877, Revised Codes, in 


Stack v. Coyle, 59 Mont. 444, 197 Pace. 


747. 


For text treatment of this subject see 
vol. 17 Cal. Jur. 695, 706, 740, 1011, 1043. 


9500. Adverse claims under acts of congress. 
Cited in O’Hanlon et al. v. Ruby Gulch Mining Co., 64 Mont. 318, 325, 209 Pace. 


1062. 
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$501. Action to establish title to property granted to heirs of de- 


ceased entryman. 


In an action brought under sections 
9501-9515, to establish title to property 
granted by patent to heirs of deceased 
entrymen on public lands, being essen- 
tially equitable in character, the court, 


the subject matter and the parties, will 
retain jurisdiction for the purpose of 
administering complete relief and doing 
entire justice. Raistakka v. Fagerstrom 
et al., 64 Mont. 173, 208 Pac. 949. 


once having obtained jurisdiction over 


CHAPTER 414. 
SALES AND LEASES OF TRUST PROPERTY UNDER ORDER OF COURT. 


9575.1. Court may authorize sales or leases of trust property when. 
When any trust is expressed in the instrument creating the trust estate, 
every sale, conveyance or other act of the trustee in contravention of the 
trust shall be absolutely void, except as in this act provided. The dis- 
trict court of the county wherein the property, whether real or personal, 
or any part thereof, held in trust is situate may by order, on such terms 
and conditions as seem just and proper, authorize any such trustee, 
whether he be beneficially interested in such trust property or not, to 
sell or otherwise dispose of, or lease the property, for the development of 
its mineral resources, or mortgage all or any part of such trust property, 
whether real or personal, whenever it appears to the satisfaction of the 
court that it is necessary, or for the benefit, or for the best interest of 
the trust estate, or of the person or persons beneficially interested therein 
holding the first and present estate, interest or use, and that it will do no 
substantial injury to the heirs or next of kin, or others in succession, 
expectancy, reversion or remainder, in respect of such property. 

En. Sec. 1, Ch. 110, L. 1925. 


9575.2. Leases, when authorized. The district court may, by order, 
on such terms and conditions as seem to it just and proper, authorize such 
trustee to lease such property for a term exceeding five (5) years, if it 
appears to the satisfaction of the court that it is for the best interest of 
the trust estate, and may authorize such trustee to covenant in the lease 
to pay, at the end of the term or any renewal term, to the lessee, the 
then fair and reasonable value of any buildings and improvements which 
may have been erected or placed on the leased premises during such term 
or renewal term. 


En. Sec. 2, Ch. 110, L. 1925. 


9575.3. Mineral lease, when authorized. The district court may, by 
order, on such terms and conditions as may be just and proper, authorize 
such trustee to lease such property for the purpose of developing the 
mineral resources of the same for a term of years under the usual terms 
and conditions and under such terms and conditions as to the court may 
seem just and equitable. 


En. Sec. 3, Ch. 110, L. 1925. 


9575.4. Procedure on petition to court for order. Application to the 
sourt for such order to sell or otherwise dispose of, or mortgage such 
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trust property, real or personal, or any part thereof, or to lease such 
trust property, real or personal, or any part thereof, shall be by duly 
verified petition made by such trustee, or any person beneficially inter- 
ested in such property. Such petition shall set forth the nature of the 
trust estate, the particular facts making it necessary or proper for the 
application to be granted, a description of the trust property to be sold or 
otherwise disposed of, or mortgaged, or leased, and the interest of the 
petitioner therein. Such petition and the notice of hearing thereof shall 
set out, so far as appears of record or as known to the petitioner, the 
names, and in addition such petition shall set out the places of residence 
of all persons, who have any right, title, interest, estate or lien, and the 
nature thereof, in or upon the trust property, or who, by the terms of the 
instrument creating the trust, may at any time thereafter have any such 
right, title, interest, estate or lien, and the nature thereof. If there be 
persons having, or claiming to have, or who, at any time thereafter, may 
have any interest in the trust property, whose names are unknown, it 
shall be lawful to include such persons in such petition and the notice of 
hearing thereof, by the name and description of unknown persons inter- 
ested in the trust property, and, to that end, such petition and notice, 
in addition to setting out the names of the persons aforesaid, may contain 
the following: 

‘Also all other persons unknown, having, or claiming to have, or who 
at any time may have any right, title, interest, estate or len in or upon 
the trust property.’’ Such petition, together with a copy, annexed 
thereto, of the deed, will or other written instrument creating the trust 
estate, shall be filed in the office of the clerk of the district court of the 
county wherein such property, or some part thereof, is situate. Upon the 
filing of any such petition, the district court shall, by order, fix a time and 
place of hearing the same. Such hearing may be at chambers, or at a 
general or special term of the court wherein the proceedings are pending. 


En, Sec. 4, Ch. 110, L. 1925. 


9575.5. Notice of hearing—Publication. Notice of such hearing stat- 
ing the time and place thereof and the objects of the petition shall be 
served upon all persons named in the petition as having any right, title, 
interest, estate or lien in or upon the trust property, or who, by the 
terms of the instrument creating such trust, may, at any time thereafter, 
have any such right, title, interest, estate or lien. Such notice shall be 
served, in the same manner as a summons in a civil action, at least ten 
(10) days before such time of hearing. If any such person, whose name 
is set out in the petition, be not a resident of the state, or if his place of 
residence is unknown to the petitioner, then, upon the filing in said court 
of an affidavit of the petitioner, his agent or attorney, alleging that he 
believes that such person is not a resident of the state, and that he has 
mailed a copy of such notice to him at his last known place of residence, 
or that his place of residence is not known and cannot be ascertained by 
the affiant, the service of such notice upon such person may be made by 
publication thereof for two (2) successive weeks in a regularly published 
newspaper, of general circulation, in the county wherein such proceedings 
are pending, or, if no such newspaper be published in such county, the 
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publication may be made in such newspaper published in an adjoining 
county. Service of such notice may be had upon all persons named and 
described in such petition and notice, as unknown persons interested in 
the trust property, by publication of such notice in the same manner and 
for the same time, as in the case of nonresidents whose names are set out 
in the petition, upon the filing in said court of an affidavit by the peti- 
tioner, his agent or attorney, stating that there are, or that affiant is 
informed or believes there are, certain persons, in addition to those whose 
names are set out in such petition, who have, or claim to have, or may 
have some right, title, interest, estate or lien in or upon the trust prop- 
erty, the nature of which is, as well as the names and places of whom are, 
to affiant unknown. 


En. Sec. 5, Ch. 110, L. 1925, 


9575.6. Notice to minors and persons of unsound mind. In case any 
person, whose name is set out in such petition, is a minor or a person of 
unsound mind, such notice of hearing shall be served upon the duly ap- 
pointed guardian, or other legal representative of such person, if any. If 
there be none, then the district court in which such proceedings are pend- 
ing shall appoint a guardian, ad litem, for such person and may compel 
the person so appointed to act. Im such case, service of such notice of 
hearing shall be had by service on such guardian, ad litem. 

En. Sec. 6. Ch. 110, L. 1925. 


9575.7. Hearing— Order— Confirmation— Bonds. Upon proof being 
filed of the service of such notice, the court, at the time and place therein 
fixed or to which the hearing may be adjourned, shall hear all competent 
evidence offered for and against the granting of such petition, regulating 
the order of proof, as it may deem best, and shall make and enter a final 
order upon the application. If the application is granted, the final order 
shall authorize the sale or other disposition, or the mortgaging or leasing, 
as the case may be, of such trust property, or part thereof, in manner and 
upon such terms as the court may prescribe. Any such sale or other 
disposition, mortgaging or leasing of such trust property, by such trustee, 
shall be reported to the court for confirmation and confirmed by the 
court, before the same shall become effective and valid. Upon such con- 
firmation, such trustee shall make, execute and deliver, subject to such 
terms and conditions as the court in its order of confirmation may impose, 
good and sufficient instruments of conveyance, assignment, and transfer, 
or mortgage, or lease, as the case may be. On receipt by such trustee of 
the money, or other proceeds derived from any such sale or other disposi- 
tion, or mortgaging or leasing of such trust property, such money or other 
proceeds shall be held, administered, distributed or otherwise dealt with 
by such trustee under and pursuant to the terms of the deed, will or 
other written instrument creating the trust estate, but subject, at all times 
to the direction and order of the court. The court, in its discretion, may 
require such trustee to give bond in such amount and with such sureties 
as the court shall direct, conditioned for accounting for all such money or 
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other proceeds so received by such trustee, and for the faithful discharge 
of his trust. 


En. Sec. 7, Ch. 110, L. 1925. 


9575.8. Effect of final order — Appearance unknown persons. The 
final order of the court in such proceedings, made or had with respect to 
such unknown persons, shall have the same effect and be as binding and 
conclusive upon them, as though they had been named and described in 
such petition and notice by their proper names; provided, that, all such 
unknown persons, so served as in this act provided, shall have the same 
right to appear and oppose the granting of such petition, before the mak- 
ing of such final order, and the same right to appear and object to such 
order and the granting thereof, after such order has been made and en- 
tered, as persons would have, who are named and described by their proper 
names in such petition and notice, and have been served with such notice 
by publication, as provided in this act; and provided, further, that if 
any such unknown persons be minors without guardian, ad litem, or other 
guardian or legal representative, duly appointed, when such order is 
made, they may be allowed to appear and object to such order and the 
granting thereof at any time within one (1) year after becoming of age. 

En. Sec. 8, Ch. 110, L. 1925. 


9575.9. Effect of order. The final order of the court in such pro- 
ceedings, and every deed or other instrument of conveyance, assignment, 
transfer, mortgage or lease made, executed and delivered by such trustee, 
pursuant to any such final order, shall be valid and effectual against all 
persons whose names are set out in such petition, and all persons therein 
named and described as unknown persons interested in the trust property, 
served with notice of hearing as in this act provided, or appearing volun- 
tarily in the proceedings and consenting to the granting of such order, 
whether such persons, or any of them, are in being or not in being, and 
whatever the nature of their interest and estate in the trust property, 
whether vested or contingent, in expectancy, in reversion or in remainder, 
or otherwise, at the time of the granting of such order. 


En. Sec. 9, Ch. 110, L. 1925. 


9575.10. Responsibility of parties dealing with trustee. Any person 
who shall actually and in good faith pay to any such trustee any money 
or other proceeds derived from the sale or other disposition, or from the 
mortgaging or leasing of such trust property, or any part thereof, shall 
not be responsible for the proper application of such money, or other pro- 
ceeds, in accordance with the terms of the trust; and any right, title or 
interest derived from such trustee by such person, in consideration of 
such payment, shall not be impeached or called in question in consequence 
of any misapplication by such trustee of such money or proceeds so paid. 

En. Sec. 10, Ch. 110, L. 1925, 
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CHAPTER 42. 
QUO WARRANTO. 


9576. When proceedings may be instituted. 


Complaint in an action of the nature of 
quo warranto brought by the attorney 
general in behalf of the state to have a 
ferry franchise declared forfeited for 
failure of the ferryman to provide a safe 
and suitable ferry-boat for the accom- 
modation of travelers, examined and held 
sufficient to state a cause of action, 
under this section. State ex rel. Ran- 


a v. Martin, 68 Mont. 392, 219 Pac. 
32. 


Teacher as an officer whose right may 
be tested by quo warranto, note, 30 
A. L. R. 1423. 

For text treatment of this subject see 
vol, 22 Cal. Jur. 206, 


9577. When against a corporation. 
Cited as section 6944 in Scott v. Prescott, 69 Mont. 540, 560, 223 Pac. 490. 


9578. Who may commence the action. 


Cited in Stabler v. Porter, 72 Mont. 62, 
68, 232 Pac. 187. 
Sections 9578, 9579 were cited in State 


ex rel. Rankin v. Martin, 68 Mont. 392, 


396, 219 Pac. 632. 


9580. When private person may commence action. 
Cited as section 6947, Revised Codes, in Wilkinson y. LaCombe, 59 Mont. 518, 525, 


197 Pac. 836. 


9587. Pleadings. 


Sections 9587, 9588 were cited in State ex rel. Rankin v. Martin, 68 Mont. 392, 396, 


219 Pac. 682. 


CHAPTER 44. | 
PLACE OF TRIAL OF ACTIONS IN JUSTICE COURTS. 


9625. Transfer of cases to district court. 


Obiter: Since allegations relating to 
title to or possession of real property 
are not pertinent to forcible entry and 
unlawful detainer cases and if pleaded 
are surplusage, such an action is not sub- 
ject to certification to the district court 


under this section. Lambert v. Helena 
Adjustment Co., 69 Mont. 510, 222 Pae. 
1057. 


For text treatment of this subject see 
vol. 15 Cal. Jur. 468-472, 


CHAPTER 465, 
MANNER OF COMMENCING ACTIONS IN JUSTICE COURTS, 


9628. Defendants may waive summons. 


A “general appearance” is made when a 
party comes into court without limiting 
the object for which he comes in. Stof- 
fels v. Cherry, 67 Mont. 443, 215 Pae. 
1098. 


For text treatment of this subject see 
vol, 15 Cal. Jur. 477. 


9632. Time for appearance of defendant. 


Under this section, the time within which 
the summons in an action commenced in 
a justice’s court is returnable is fixed at 
not less than four days; hence where ser- 


vice of summons was made less than four 
days before time for appearance expired, 
the justice did not acquire jurisdiction 
over the person of defendant, and a judg- 
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ment entered upon such service was void. 
State v. Justice of Peace Court et al., 
69 Mont. 450, 222 Pac, 1055. 
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For text treatment of this subject see 
vol. 15 Cal. Jur, 479. 


CHAPTER 46. 
PLEADINGS IN JUSTICE COURTS, 


9638. Form of pleadings. 


Under the rule that the pleadings in a 
justice court as well as the statutory re- 
quirements with relation thereto must be 
liberally construed, held that this section, 
requiring that if a pleading be oral its 
substance must be entered in the docket, 
and section 9703, declaring that the jus- 
tice must enter therein a concise state- 
ment of the material parts of all oral 
pleadings, mean no more than that he 
shall enter such a recital thereof as 
would advise a person of common under- 
standing of the nature of the pleadings. 
Malano v. Bressan, 76 Mont. 366, 245 
Pac. 871. 

Technical rules of pleading should not 
be applied in a justice’s court, and a com- 


plaint filed therein must be construed 
with great liberality. Lambert v. Helena 
Adjustment Co., 69 Mont. 510, 222 Pace. 
1057. 

On appeal from justice court to the dis- 
trict court, the sufficiency of the com- 
plaint must be tested by the rules appli- 
cable to the former and construed with 
great liberality. Woody v. Security State 
Bank et al., 67 Mont. 109, 214 Pac. 1096. 

Cited in State ex rel. Kennedy v. 
Hubbard, 77 Mont. 170, 173, 253 Pac. 
271. 


For text treatment of this subject see 
vol. 15 Cal. Jur. 483. 


9641. When demurrer to complaint may be put in. 


Cited in State ex rel. Kennedy v. Hub- 
bard, 77 Mont. 170, 173, 253 Pace. 271; 


9642. Answer. 


Stoffels v. Cherry, 67 Mont. 443, 445, 215 
Pac. 1098, 


Cited in Malano vy. Bressan, 76 Mont. 366, 370, 245 Pac. 871. 


CHAPTER 48. 
JUDGMENTS BY DEFAULT. 


9664. Judgment when defendant fails to appear. 


Failure of the justice of the peace to 
wait the statutory time of one hour for 
appearance of the defendant before rendi- 
tion of judgment amounted to a mere 
irregularity rendering the judgment void- 
able and not void and therefore not 


subject to collateral attack. Billings 
Hardware Co. v. Bryan, 63 Mont. 14, 206 
Pac. 418. 


For text treatment of this subject see 
vol. 15 Cal. Jur. 496, 


CHAPTER 50. 
JUDGMENTS (OTHER THAN DEFAULT) IN JUSTICE COURTS. 


9680. Judgment of dismissal entered in certain cases without preju- 


dice. 


Cited in Stoffels v. Cherry, 67 Mont. 443, 446, 215 Pac. 1098. 


9687. Offer to compromise before trial. 
Cited in State ex rel. Kennedy v. Hubbard, 77 Mont. 170, 172, 253 Pae. 271. 


980 


Ch. 56] 


APPEALS TO SUPREME COURT. 


[9703-9730 


CHAPTER 53. 
DOCKET OF JUSTICES. 


9703. Docket—What to contain. 


A general denial has no “parts” within 
the meaning of this section, providing 
that if a pleading in the justice court 
be oral an entry shall be made in the 
docket containing a concise statement of 
the “material parts,’ hence an entry that 


defendant interposed an oral general 
denial is sufficient. Malano v. Bressan, 
76 Mont. 366, 245 Pac. 871. 


For text treatment of this subject see 
vol. 15 Cal. Jur. 489, 


CHAPTER 54. 
GENERAL PROVISIONS RELATING TO JUSTICE COURTS. 


9712. Blanks must be filled in all papers issued by a justice, except 


subpoenas. 


One who knowingly uses a summons, 
writ of attachment or similar process pur- 
ported to have issued from a justice of 
the peace court but which is void under 
this section, because not completely filled 
out by the justice, and enforces collection 
by means of it, is guilty of extortion. 
In re Frederick, 71 Mont. 205, 227 Pace. 
999° 

An attorney who, in violation of this 
section, in the enforcement of money 
claims made use of summonses and writs 
of attachment furnished him by a jus- 
tice of the peace signed by the latter 


but the blanks in which were not filled 
out but were filled out by the attorney, 
though guilty of professional misconduct, 
held, sufficiently punished by suspension 
from office for a period of thirty days, 
in view of his youth and alleged ignor- 
ance of the fact that the practice was 
culpable, his previous irreproachable con- 
duct and reputation, and his frankness in 
acknowledging his fault. In re Frederick, 
71 Mont. 205, 227 Pac. 999. 


For text treatment of this subject see 
vol. 15 Cal. Jur. 480. 


CHAPTER 55. 
PROCEEDINGS IN CIVIL ACTIONS IN POLICE COURTS. 


9725. How commenced. 


This and the following three sections 
were cited as sections 7092-7095, Revised 
Codes, in City of Miles City v. Drum, 60 
Mont. 451, 452, 199 Pac. 719. © 


For text treatment of this subject see 
vol. 15 Cal. Jur. 552, 


CHAPTER, 56. 
APPEALS TO SUPREME COURT. 


9729. How judgments and orders may be reviewed. 
Sections 9729-9731 were cited in Hoppin v. Long, 74 Mont. 558, 578, 241 Pac. 636, 


9730. Party aggrieved may appeal—Names of parties. 


Unless a party has an interest in the 
subject of litigation which is injuriously 
affected by an order made or judgment 
rendered therein, he is not an “aggrieved 
party,” within the meaning of this sec- 
tion, and cannot appeal therefrom. Grif- 
fith v. Montana Wheat Growers’ Assn., 
75 Mont. 466, 244 Pac. 277. 

An appeal does not lie from an order 
denying a motion for leave to file a com- 
plaint in intervention. State ex rel. Red 
Lodge Irr. Dist. v. District Court et al., 
75 Mont. 132, 242 Pac. 431. 


State or public official as “party ag- 
grieved” by discharge in habeas corpus, 
notes, 10 A. Lb. BR. 396;,30 A. L. R. 1323; 

Attorney’s right to prosecute an ap- 
peal to protect his contingent fee not- 
withstanding desire of client to dismiss 
appeal or to substitute attorneys, note, 
16 A. L. R. 1162. 

For text treatment of this subject see 
vol. 2 Cal. Jur. 208, 231. 
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9731. From what judgment or order an appeal may be taken. 


A proceeding in habeas corpus, the 
object of which is to determine the right 
to the custody of a minor, is a special 
proceeding of a civil nature to enforce 
private rights; the disposition made of 
it by the court is a judgment from which 
an appeal may be taken under this sec- 
tion. In re Thompson, 77 Mont. 466, 251 
Pac. 163. 

Under subdivision 3 of this section, 
authorizing an appeal from a judgment 
or order made by the district court sitting 
in probate “against... directing... 
the sale or conveyance of real property,” 
an appeal lies from an order refusing to 
confirm an administrator’s sale of such 
property. In re MeLure’s Estate, 76 
Mont. 476, 248 Pac. 362. 

Under this section, subdivision 3, 
only such orders in probate proceedings 
as therein enumerated are appealable; 
hence an order dismissing a petition for 
the revocation of the probate of a will— 
in effect an order refusing to revoke its 
probate—not being included in the enu- 
meration, is not appealable. In re Fer- 
guson’s Estate, 73 Mont. 596, 237 Pace. 
1105. 

An order permitting amendment of an 
affidavit for writ of attachment is not 
appealable. Hetrick v. Renwald, 73 Mont. 
426, 236 Pac. 1089. 

To render a special order made after 
final judgment appealable under this sec- 
tion, it must be one affecting rights in- 
corporated in the judgment. Apple v. 
Seaver, 70 Mont. 65, 223 Pac. 830. 

An order denying defendant’s motion 
for leave to amend his answer after judg- 
ment had been rendered and motion for 
new trial denied was not a special order 
made after final judgment within the 
meaning of this section, and was there- 
fore not appealable. Apple v. Seaver, 70 
Mont. 65, 223 Pac. 830. 

Under the rule that certiorari does 
not lie where appeal is available, held 
that an order so modifying a decree of 
divorce as to suspend payment of alimony 
and awarding the custody of a minor 
child to the father upon remarriage of 
the mother was a special order made after 
final judgment and appealable under this 
section, and that therefore the writ of 
review was not available to review the 
correctness of the order. State ex rel. 
Gates v.. District Court, 69 Mont. 322, 221 
Pac. 543. 

The statute permitting an appeal from 
a final judgment contemplates an appeal 
from the whole thereof, and therefore an 
appeal from only a portion of it does not 
lie. Lohman v. Poor et al., 68 Mont. 579, 
220 Pac. 1094. 

In an action for a partnership account- 
ing in which defendants, among other 


things, claimed that plaintiff had pur- 
chased certain lands with partnership 
funds, the judgment, which determined 
all the material issues involved, a referee 
being appointed to take an account of 
the partnership affairs to report the facts, 
and which lett nothing undetermined ex- 
cept the title to a homestead patented to 
plaintiff also claimed as partnership prop- 
erty, was final in the sense used in this 
section, authorizing an appeal from a 
“final judgment.” Wilson v. Wilson et 
al., 64 Mont. 533, 210 Pac. 896. 

An appeal from an order denying a 
motion for leave to file a complaint in 
intervention does not lie, this section not 
authorizing it. Equity Co-operative Assn. 
v. Milling Co., 63 Mont. 26, 206 Pae. 349. 

Under this section, an appeal lies from 
the final, or formal, judgment granting 
(or denying) a peremptory writ of pro- 
hibition, but does not lie from an order 
entered in the minutes of the district 
court directing the peremptory writ to 
issue. State ex rel. Lalonde v. Lemkie, 
62, Mont. 51, 202, Pac. 1109. 

Appeals do not lie under this section 
from orders rejecting findings of the jury, 
from conclusions of law, or from the ac- 
tion of the court in adopting certain find- 
ings of the jury and making findings of 
its own, the questions thus sought to be 
raised being reviewable on appeal from 
the judgment. Bode v. Rollwitz et al., 
60 Mont. 481, 199 Pac. 688. 

An order made after judgment denying 
a motion to set aside a default and judg- 
ment is appealable under this section; 
hence when no appeal was taken, the al- 
leged error in refusing the motion was not 
reviewable on appeal from the judgment. 
(On rehearing.) Batchoff v. Butte Pacific 
Copper Co., 60 Mont. 179, 198 Pac. 132. 

Since denial of a motion to set aside 
the findings and judgment in an action 
in ejectment was a special order made 
after final judgment, it was appealable, 
and failure to appeal therefrom bars re- 
view on appealfrom the judgment. Stack 
v. Coyle, 59 Mont. 444, 197 Pac. 747. 

A “claim” against the estate of a de- 
ceased person, within the meaning of this 
section, means any pecuniary demand 
against the estate, and therefore com- 
prises an inheritance tax. In re Sattes’ 
Estate, 59 Mont. 220, 195 Pac. 1033. 

Cited in State ex rel. Thompson y. Dis- 
trict Court, 75 Mont. 147, 153, 242 Pae. 
959; State ex rel. Altop v. District Court, 
72 Mont. 49, 55, 231 Pac. 99; State ex 
rel. Rankin vy. District Court, 70 Mont. 
322, 325, 225 Pac. 804; as section 7098, 
Revised Codes, in State v. District Court 
et al., 62 Mont. 60, 67, 203 Pac. 860; 
State ex rel. Peel v. District Court, 59 
Mont, 505, 515, 197 Pac. 741. 


982 


—— —_-F 


Ch. 56] APPEALS TO SUPREME COURT. 


[9732, 9733 


Discharge on habeas corpus as “final 


5 For text treatment of this subject see 
judgment,” note, 30 A. L. R. 1324. 


vol. 2 Cal. Jur. 129 et seq. 


9732. When appeal may be taken. An appeal may be taken: 

1. From a final judgment in an action or special proceeding com- 
menced in the court in which the same is rendered within six months 
after the entry of such judgment. 

2. From a judgment rendered,-on an appeal from an inferior court, 
within ninety days after the entry of such judgment. 

3. From an order granting a new trial; from an order granting, 
dissolving, or modifying an injunction; from an order refusing to grant, 
dissolve, or modify an injunction; from an order dissolving or refusing 
to dissolve or modify an attachment; from an order changing or refusing 
to change a place of trial; from an order appointing or refusing to ap- 
point a receiver, or giving directions with respect to a receivership, or 
refusing to vacate an order appointing or affecting a receiver; from 
an order directing the delivery, transfer, or surrender of property; from 
any special order made after final judgment; from an interlocutory judg- 
ment or order in actions for partition of real property, and from an order 
eonfirming, changing, ratifying, or setting aside the report in whole or 
in part of the referees in actions for partition of real property, within 
sixty days after the order or interlocutory judgment is made and en- 
tered in the minutes of the court filed with the clerk. In any of the 
cases mentioned in this subdivision the supreme court, or a judge thereof, 
may stay all proceedings under the order appealed from on such condi- 


tions as may seem proper. 


4. From the judgment or orders mentioned in subdivision 3 of the 
mext preceding section, within sixty days after the judgment or order is 
made or entered, or filed with the clerk. 


Amd. Sec. 1, Ch. 39, L. 1925. 


The writ of mandate is available only 
in those rare cases where there is not 
any other plain, speedy and adequate rem- 
edy, hence does not lie to review an 
order granting or refusing to grant a 
change of venue, such order having been 
made appealable. by this section as 
amended. State ex rel. Malone v. Dis- 
trict Court, 74 Mont. 488, 241 Pac. 240. 

Under this section, an appeal from a 
final judgment must be taken within six 
months after entry; where not taken 
until after the expiration of that time 
it will be dismissed. Hodson et al. v. 
O’Keeffe, 71 Mont. 322, 229 Pac. 722. 


9733. Appeal—How taken. 


Where nonappearing devisees whose in- 
terests rather than being injuriously af- 
fected by the reversal of an order deny- 
ing the petition of others to require the 
executor to make final account and turn 
over the real property of the estate to the 
devisees could only be benefited thereby, 
they were not “adverse” parties within 
the meaning of this section, providing 
that notice of appeal must be served upon 


Cited in Hoppin v. Long, 74 Mont. 558, 
570, 241 Pac. 636; Atkinson v. Bonners 
Ferry Lumber Co., 74 Mont. 393, 396, 
240 Pac. 823; Hale et al. v. Belgrade Co. 
et al.. 74 Mont. 308, 313, 240 Pac. 371; 
State ex rel. School Dist. v. Trumper, 69 
Mont. 468, 478, 222 Pac. 1064; State ex rel. 
Deck v. District Court, 64 Mont. 110, 112, 
207, Pace. 1004; as section 7099, Revised 
Codes, in State Bank of New Salem v. 
Schultze, 63 Mont. 410, 416, 209 Page. 
599; McCormick et al. v. Shields, 63 
Mont. 9, 13, 205 Pac. 831. 


For text treatment of this subject see 
vol. 2 Cal. Jur. 304, 390. 


“the adverse party or his attorney.” In 
re McGovern’s Estate, 77 Mont. 182, 250 
Pac. 812. 

Under sections 9733, 9747, and the rules 
of the supreme court, relative to taking 
of appeals, that where nineteen defend- 
ants were charged with violations of a 
city ordinance, and the cases which could 
not, under section 9820, have been joined, 
were tried together under a stipulation 
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of counsel that all the evidence intro- 
duced should apply to each case, so far 
as applicable, and each, defendant was 
found guilty and a separate judgment en- 
tered against each, but only one perfected 
an appeal, his bill of exceptions reciting 
a stipulation that the proceedings with 
reference to each in the district court 
were the same, that the notice of appeal 
was the same in each case and that all 
the notices were filed in the lower court 
on the same day, and asking that the su- 
preme court take jurisdiction of the ap- 
peals of the eighteen defendants other 
than the one who had properly perfected 
his appeal, that the appellate court did 
not acquire jurisdiction of any appeal 
other than the one. City of Bozeman v. 
Nelson; 73 Mont. 147, 237 Pac. 528. 
An “adverse party” within the mean- 
ing of this section, upon whom the appel- 
lant must serve a notice of appeal, is one 
who has an interest in the object sought 
to be accomplished by the appeal, and 
under that section a party to a judgment 


9734. Undertaking or deposit on 


While a written undertaking on appeal 
must specify the purpose for which it is 
given, where money is deposited in lieu 
of such undertaking no writing is re- 
quired, the statute declaring the purpose 
for which it is deposited. In re Me- 
Govern’s Estate, 77 Mont. 182, 250 Pac. 
812. 
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whose rights may be injuriously affected 
by its reversal or modification is entitled 
to notice. Great Falls Nat. Bank v. 
Young et al., 67 Mont. 328, 215 Pac. 651. 

Where the judgment in an action on a 
promissory note was joint and several 
against the maker and an indorser, and the 
maker asked for and was granted a new 
trial, and the verdict and judgment were 
set aside only as to him, his co-defendant 
will be presumed to have been satisfied 
with the judgment and incapable of being 
injuriously affected by the result of the 
appeal from the new trial order, and 
hence was not an adverse party entitled 
to notice of appeal. Great Falls Nat. 
Bank v. Young et al., 67 Mont. 328, 215 
Pac. 651. 

Cited as section 7100, Revised Codes, in 
State v. District Court et al., 61 Mont. 
346, 349, 202 Pac. 575. 


For text treatment of this subject see 
vol. 2 Cal. Jur. 311 et seqg., 356 et seq. 


appeal. 


Cited as section 7101, Revised Codes, in 
Comeford v. U. S. F. & G. Co., 59 
Mont. 243, 260, 196 Pac. 984. 


For text treatment of this subject see 
vol. 2 Cal. Jur. 366. ; 


9735. Stay of proceedings—Money judgments. 
Cited as section 7102, Revised Codes, in Comeford v. U. S. F. & @. Co., 59 Mont. 


243, 253, 260, 196 Pac. 984. 


9739. Stay of proceedings—Court may limit security. 


Cited in Hoppin v. Long, 74 Mont. 
558, 571, 241 Pac. 636. 


Cited as section 7106, Revised Codes, in 


State v. District Court et al. 61 Mont. 
346, 349, 202 Pac. 575. 


9745. Record on appeal from orders other than new trial. 


Under this section, an order denying 
a new trial is no longer appealable. 
Dever v. Girson, 75 Mont. 412, 243 Pac. 
812. 

The appeal from an order overruling a 
motion for a new trial has been abolished 
by this section, the questions formerly 
raised on such an appeal being now re- 
viewable on appeal from the judgment. 
Schmuck v. Beck, 72 Mont. 606, 234 Pace. 
477. 

This section, having abolished an ap- 
peal from an order denying a new trial, 
such an attempted appeal will be dis- 
missed. Lappin v. Martin et al., 71 
Mont. 233, 228 Pac. 763. 

On appeal from an order to dissolve 
temporary injunction, the transcript of 
the testimony, certified by the trial judge 


the clerk and the stenographer of the 
court as correct, but not incorporated in 
a bill of exceptions, may, under this 
section, be considered in determining 
whether there was sufficient evidence to 
warrant the order. Atkinson vy. Roose- 
velt County et al., 71 Mont. 165, 227 Pac. 
811. 

The right to appeal from an order 
denying a new trial was abolished by 
this section, and therefore an attempted 
appeal from such. an order will be dis- 
missed. Frost et al. v. Long & Co. et al., 
71 Mont. 141, 228 Pace. 75. 

By this section, the appeal from an 
order denying a new trial is abolished. 
Tripp v. Silver Dyke Mining Co., 70 
Mont. 120, 224 Pace. 272. 

On appeal from a final judgment the 
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evidence and proceedings had on the 
trial can only be reviewed if incorporated 
in a bill of exceptions as provided in sec- 
tion 9390; therefore where there was no 
such bill and the evidence and proceed- 
ings were simply certified by the judge 
and clerk as provided in this section, 
on appeal from an order, review thereof 
cannot be had. In re Bitter Root Irr. 
Dist., 67 Mont. 436, 218 Pac. 945. 
Cited in Hoppin vy. Long, 74 Mont. 558, 
570, 241 Pac. 6386; City of Bozeman v. 


APPEALS TO SUPREME CoURT. 
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State v. English, 71 Mont. 343, 350, 229 
Pac. 727; Baroch v. Greater Montana Oil 
Co., 70 Mont. 93, 94, 225 Pac. 800; Apple 
v. Seaver, 70 Mont. 65, 67, 223 Pac, 830; 
Outlook F. E. Co. v. American S. Co., 70 
Mont." 8," 15, “223"" Pac.” 905; 'Varll® ‘‘v. 
Northern Pacific Ry. Co., 66 Mont. 301, 
306, 213 Pac. 446; Morrow v. Dahl et al., 
66 Mont. 251, 258, 213 Pac. 602. 


For text treatment of this subject see 
vol. 2 Cal. Jur. 486, 502. 


Nelson, 73 Mont. 147, 162, 237 Pac. 528; 


9746. Authentication of copies— Abbreviated record. All papers 
furnished to the supreme court on appeal shall, before the transcript is 
filed therein, be certified by the elerk or by the attorneys in the case 
to be correct, and must be accompanied with a certificate of the clerk 
or attorneys that an undertaking on appeal, in due form, has been prop- 
erly filed, or that a deposit has been made as provided for in section 
9741, or the stipulation of the party waiving an undertaking or deposit. 
The appellant may present to the supreme court, or any justice thereof, 
a copy of the record from which are omitted those parts thereof which 
appellant believes to be immaterial to any question arising on the appeal, 
and thereupon, if it shall appear prima facie, that the parts omitted are 
so immaterial, the court or justice shall make an order allowing such 
abbreviated record to be served and filed as the transcript on appeal, 
and directing the clerk of the district court to certify to such transcript, 
which order shall save to the respondent the right to suggest a diminu- 
tion of the record in case he can show that without the parts omitted 
the appeal cannot be fairly and fully heard and determined. The certifi- 
cate of the clerk of the district court shall refer to such order of the 
court or justice. In all cases where no bill of exceptions is presented 
for settlement in the trial court the party appealing shall file his tran- 
script in the supreme court within sixty days after such appeal is 
perfected; and in cases where a bill of exceptions is settled in the trial 
court the party appealing shall file his transcript in the supreme court 


within sixty days after such bill of 


Amd. Sec, 1, Ch. 19, L. 1925. 


So much of section 1 of chapter 19, 
Laws of 1925, as assumes to amend this 
section by the addition of a provision 
declaring within what time transcripts 
on appeal shall be filed in the supreme 
court, and repealing by implication sec- 
tion 9732, prescribing the time within 
which an appeal from a judgment may 
be taken, is void as in contravention of 
section 23, article V of the state con- 
stitution, in that the title of the chapter 
does not disclose the purpose of the legis- 
lature to effectuate a change in the time 
within which transcripts must be filed as 
fixed by subdivision 2 of Rule V of the 
supreme court rules. Hale et al. v. Bel- 
grade Co. et al., 74 Mont. 308, 240 Pac. 
aye We . 


exceptions has been settled. 


Unless appellant procures an order from 
the supreme court or a justice thereof, 
under this section, permitting an abbre- 
viated record to be filed by omitting any 
part of the judgment-roll, the record on 
appeal from an order overruling a motion 
for new trial must contain the complete 
judgment-roll, and, therefore, the judg- 
ment. Minneapolis T. M. Co. v. Stan- 
ford M. Co., 59 Mont. 359, 197 Pac. 993. 

Cited as section 7115, Revised Codes, in 
Easton y. Western Life & Casualty Co., 
59 Mont. 434, 435, 197 Pac. 252. 


For text treatment of this subject see 
vol. 2 Cal. Jur. 504, 597-606. 
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9747. When an appeal may be dismissed. 


Under this section, providing that all ob- 
jections to the record on appeal shall be 
deemed waived unless a motion to dismiss 
is made, an assignment of error that the 
trial judge settled the stenographer’s 
transcript after he went out of office 
will not be entertained where the hearing 
on appeal was had by both parties on the 
theory that the transcript was correct, 
and where no motion to dismiss had been 
made. Sevanin v, Chicago ete. Ry. Co., 
62 Mont. 546, 205 Pac. 825. 


9748. Effect of dismissal. 


Applied with section 9733 in City of 
Bozeman v. Nelson, 73 Mont. 147, 237 
Pae. 528. 

Cited in Atkinson v. Roosevelt County 
et al., 71 Mont. 165, 227 Pac. 811. 


For text treatment of this subject’ see 
vol. 2 Cal. Jur. 367-375, 385-391, 589, 
761, 775, 776. 


Cited in Great Northern Ry. Co. v. Galbreath Cattle Co., 271 U. S. 99, 100, 70 


L. Ed. 854, 46 Sup. Ct. Rep. 439. 


9750. What the court may review on an appeal from a judgment. 


Cited in O’Donnell v. City of Butte, 
72 Mont. 449, 454, 235 Pac. 707; Blessing 


9751. Ruling against respondent 


Under this section, authorizing review 
of cross-assignments of error made by the 
successful party, the supreme court will 
affirm the judgment if error committed 
against the appellant is compensated by 
that committed against respondent. Hale 
et al. v. Belgrade Co., Ltd., 75 Mont. 99, 
242 Pac. 425. ' 

The right to make cross-assignments of 
error is purely statutory, and in the 
absence of compliance with the require- 
ments of the statute, they cannot be con- 
sidered on appeal. Cook v. MacGinniss, 
72 Mont. 280, 233 Pac, 129. 

“Where respondent desires a review of 
rulings of the trial court upon a cause 
of action separate and distinct from that 
which the appellant seeks to have re- 
viewed on his appeal, he must prosecute 
a cross-appeal, even though the causes 
were tried in the same action, this sec- 
tion, authorizing review of cross-assign- 
ments of error not being intended to do 
away with the necessity of a cross-appeal 


under such conditions. Cook v. Mace- 
Ginniss, 72 Mont. 280, 233 Pac. 129. 
This section, authorizing review of 


cross-assignments of error on appeal, has 


v. Angell et al., 66 Mont. 482, 483, 214 
Pae.) 71: 


may be reviewed. 


application only to cases in which, the 
respondent makes cross-assignments upon 
errors in rulings adverse to him and pre- 
served in a bill of exceptions, its purpose 
being to enable the supreme court to de- 
termine whether those complained of by 
the appellant were compensated or ren- 
dered harmless by reason of those com- 
plained of by respondent. Cook vy. Mac- 
Ginniss, 72 Mont. 280, 233 Pac. 129. 

To make an order or ruling of the trial 
court against the respondent reviewable 
by the supreme court under a cross-assign- 
ment of error, the order of ruling must 
be presented by bill of exceptions or 
statement of the case properly settled; 
hence where the record on appeal con- 
sisted of the judgment-roll only the al- 
leged error was not reviewable. Thomp- 
son v. Twodot Fertilizer Co. et al. 71 
Mont. 486, 230 Pac. 588. 

Cited in Alley v. Butte & Western Min- 
ing Co., 77 Mont. 477, 497, 251 Pac. 517; 
McDaniel v, Hager-Stevenson Oil Co., 75 
Mont. 356, 359, 243 Pac. 582; Wallace et 
al. v. Goldberg et al., 72 Mont. 234, 242, 
231 Pac. 56; State ex rel. Rankin v. 
Martin, 68 Mont. 392, 403, 219 Pac. 632. 


9753. Remittitur must be certified to the clerk. 
Cited in. State ex rel. U. S. Fidelity & Guaranty Co. v. District Court, 77 Mont. 


594, 603, 251 Pac. 1061. 


CHAPTER 57. 
APPEALS TO DISTRICT COURT. 


9754, Appeal from judgment of justice’s or police court. 


Under this section, an appeal from a 
justice of the peace court to the district 


court is perfected by service of the notice 
of appeal upon the adverse party or his 
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attorney and the filing thereof with the 
justice, proof of service not being made a 
jurisdictional requirement; therefore dis- 
missal of such an appeal because the 
record did not show that service had been 
made upon the adverse party was error. 


9755. Must be tried anew. 


There is no distinction in principle 
between the provisions of this section 
and of section 9187. In either instance 
the application to amend is addressed 
to the sound legal discretion of the court 


9757. Undertaking on appeal. 


In an action to recover on an undertak- 
ing on appeal from a justice’s court to 
the district court, by which the sureties 
contracted that the appellant would pay 
the amount of the judgment appealed 
from if the appeal should be withdrawn 
or dismissed, followed by the words “in 
the amount of any judgment,” etc., that 
might be recovered in the district court, 
held that the word “in” being meaning- 
less in the connection in which used, must 
be read “or’—the word employed in this 
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Farmers & Miners’ State Bank v. Probst, 
76 Mont. 284, 246 Pac. 249. 


For text treatment of this subject see 
vol. 15 Cal. Jur. 514-520. 


and the amendment should be allowed in 
furtherance of justice and not where the 
applicant has been guilty of indifference 
or neglect. Barrett v, Shipley, 63 Mont. 
152, 206 Pac. 430. 


section prescribing the form of the un- 
dertaking—and that the contention of 
the sureties that by the use of the word 
“in” they were relieved from liability for 
the amount of the judgment obtained in 
the district court is without merit. Ka- 
sun v. Todevich, 71 Mont. 315, 229 Pac. 
714. 


For text treatment of this subject see 
vol. 15 Cal. Jur. 522. 


CHAPTER 59. 
OFFER OF DEFENDANT TO COMPROMISE. 


- 9770. Proceedings on offer of the defendant to compromise after suit 


brought. 


Under this section which, not being in- 
consistent with federal laws, governs in 
the federal courts in Montana, where a 
plaintiff recovers judgment for a sum 
less than that for which defendant offered 
to allow judgment, defendant is entitled 


to recover costs. Morris-Turner Livestock 
Co. v. Director-General of Railroads, 266 
Fed. 600. 


For text treatment of this subject see 
vol. 5 Cal. Jur. 407. 


CHAPTER 61. 
MOTIONS AND ORDERS. 


9772. Order and motion defined. 


A motion is but an application for an 
order, is not a pleading, does not require 
an answer and is not subject to the 
general rules which regulate pleadings; 
if it fairly apprises the court of the 
grounds upon which relief is sought it is 
sufficient. Hall v. Hall, 70 Mont. 460, 
226 Pac. 469. 


Cited in O’Hanion v. Great Northern 
Ry. Co., 76 Mont. 128, 136, 245 Pac. 518; 
State ex rel. Davis v. District Court et 
al., 72 Mont. 56, 60, 231 Pac. 395. 


For text treatment of this subject see 
vol. 14 Cal. Jur. 854; vol. 18 Cal. Jur. 
647, 648. 


CHAPTER 62. 
NUTICES AND FILING AND SERVICE OF PAPERS. 


9778. Notices and papers—How served. 


Cited in Miles v. Miles, 76 Mont, 375, 
383, 247 Pac. 328; State ex rel. Davis v. 


District Court et al., 72 Mont. 56, 59, 
231 Pac. 395. 
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9781. Service by mail, how. 


The provision of this section that in 
case of service by mail, where something 
is to be done by the adverse party within 
a given number of days after service, the 
time within which it may be done is ex- 
tended one day for every twenty-five 
miles distance between the place of de- 
posit and the place of address, applies in 
a case where, after overruling of a de- 
murrer to a complaint defendant is 
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granted a given number of days within 
which to serve and file answer, or is 
ordered to do so on or before a certain 
date, the two meaning substantially the 
same thing. Batchoff v. Butte Pacific 
Copper Co., 60 Mont. 179, 198 Pace. 132. 


For text treatment of this subject see 
vol. 2 Cal. Jur. 351, 352, 406; vol. 21 Cal. 
Jur. 563-565. 


9782. Appearance—Notices after appearance. 


When defendant in a foreclosure pro- 
ceeding has appeared and is in posses- 
sion of the premises he is entitled to 
notice of application for writ of assistance 
by the purchaser at the foreclosure sale; 
but where he defaults, he is not entitled 
to such notice under this section, which 
provides that after default service of 
notice of subsequent proceedings need not 
be made upon him. State ex rel. 
Flowerree v. District Court, 71 Mont. 89, 
227 Pac. 579. 

A party who permits himself to get 


into default after general appearance is 
as effectively out of court as respects 
his right to notice of subsequent pro- 
ceedings, as though he had failed to enter 
appearance in the first instance. Above 
rule applied to the facts appearing in 
Marlowe v. Missoula Gas Co. et al., 68 
Mont. 372, 219 Pac. 1111. 


For text treatment of this subject see 
vol. 3 Cal. Jur. 8, 469; vol. 21 Cal. Jur. 
557. 


CHAPTER 63. 
COSTS AND DISBURSEMENTS. 


9786. Compensation of attorneys—Costs to parties. 


While under this section and section 
8993 an attorney may contract freely 
with his client as to his compensation be- 
fore the fiduciary relation commences, as 
respects such a contract made after the 
relation had begun, he has the burden of 
showing that it was fair and reasonable 
and entered into freely by the client and 
that the latter knew and understood its 
provisions. In the absence of such al- 
legations a complaint is insufficient. Cole- 
man y. Sisson, 71 Mont, 435, 230 Pac. 582. 

Under this section, providing that in 
probate proceedings the court may fix and 
allow the compensation of attorneys repre- 
senting executors and administrators, the 
jurisdiction of the court was enlarged to 
the extent of empowering it to determine 
and fix the amount due an attorney for 
services rendered an administrator and 
order that the amount so fixed be set 
apart out of the funds of the estate for 


his use, the effect of the amendment being 
to constitute the attorney a “person in- 
terested in the estate” and to make his 
claim for reasonable compensation a legal 
debt against the estate to be paid as a 
part of the necessary expenses of ad- 
ministration. In re McLure’s Estate, 68 
Mont. 556, 220 Pac. 527. 

This section, authorizing the district 
court sitting in probate to fix and allow 
the compensation of attorneys represent- 
ing executors, administrators, etc., is not 
unconstitutional, as denying a jury trial. 
In re MclLure’s Estate, 68 Mont. 556, 
220 Pac. 527. 

Cited in In re Jennings’ Estate, 74 
Mont. 468, 475, 241 Pac. 655; In re Con- 
nolly’s Estate, 73 Mont. 35, 41, 235 Pae. 
408. 


For text treatment of this subject see 
vol. 3 Cal. Jur. 679, 683. 


9787. When allowed, of course, to the plaintiff. 


In an action to recover damages for 
trespass committed by defendant in pas- 
turing his sheep upon plaintiff’s land, 
plaintiff was entitled to recover his costs 
irrespective of the amount of the verdict 
in his favor, under subdivision 1 of this 
section. Kiehl v. MHolliday, 77 Mont. 
451, 251 Pac. 527. 


The recovery. of costs, as such, is 
regulated by statute, and the method 
therein pointed out must be followed in 


_order to claim them; hence where plaintiff 


had judgment but failed to file his mem- 
orandum and serve a copy thereof on his 
opponent within five days after the de- 
cision of the court was made, as required 
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by this section, he was not entitled to 
them. First State Bank v. Larsen, 72 
Mont. 400, 233 Pac. 960. 

Sections 9787, 9788 were cited in Brun- 
nabend v. Tibbles,76 Mont. 288,300, 296 
Pac. 536; Helena Adjustment Co. v. 
Claflin, 75 Mont. 317, 326, 243 Pac. 1063; 
State v. Rouleau et al., 68 Mont. 529, 543, 
219 Pac. 1096; Jones et al. v. Great 
Northern Ry. Co., 68 Mont. 231, 242, 


9788. Defendant’s costs must be 


In the absence of statutory authoriza- 
tion therefor, costs may not be appor- 
tioned between plaintiff and defendant 
where the former had judgment on one 
of his causes of action and the latter 
had judgment on the other, this section, 
allowing defendant costs applying only 
to an action wherein he recovers judg- 
ment and plaintiff is altogether unsuc- 
cessful. Jones et al. v. Great Northern 


Costs AND DISBURSEMENTS. 


[9788-9798 


37 A, Li, Ri 754, 217 Pac. 673; State ex 
rel. Shea v. Cocking et al., 66 Mont. 169, 
179, 28 A. L. R. 772, 213 Pac. 594. 


Joint tort-feasor’s liability for costs as 
affected by satisfaction of judgment by 
other tort-feasor, note, 27 A. L. R. 819. 

For text treatment of this subject see 
vol. 7 Cal. Jur. 256 et seq., 326, 


allowed, of course, in certain cases. 


Ry. Co., 68 Mont. 231, 37 A. L. R. 754, 
217 Pae. 673. 

Cited in State v. Rouleau et al., 68 
Mont. 529, 543, 219 Pac. 1096; Austby 
v. Yellowstone Valley Mortgage Co., 63 
Mont. 444, 450, 207 Pac. 631. 


For text treatment of this subject see 
vol. 7 Cal. Jur. 257 et seq. / 


9789. Costs—When in the discretion of the court. 


Under this section, a successful litigant 
may recover all costs from his adversary, 
whether incurred in one or more trials of 
the cause; therefore, where plaintiff, 
though successful on the first trial secured 
a retrial on the ground of inadequacy of 
the verdict and had judgment, the court 
properly awarded him costs incident to 
both trials. Brunnabend v. Tibbles, 76 
Mont, 288, 246 Pac. 536. 

This section, though not in terms au- 
thorizing the district court to impose 


terms as a condition to the granting of 
a new trial, held sufficiently broad to vest 
that court with such discretionary power. 
Brunnabend v. Tibbles, 76 Mont. 288, 
246 Pac. 536. 

Cited in Jones et al. v. Great Northern 
Ry. Co., 68 Mont. 231, 242, 37 A. L. R. 
754, 217 Pac. 673. 


For text treatment of this subject see 
vol. 7 Cal. Jur. 260 et seq. 


9790. When the several defendants are not united in interest, costs 


may be severed. 


Cited in Jones et al. v. Great Northern Ry. Co., 68 Mont. 231, 242, 37 A. L. R, 


754, 217 Pac. 673. 


9791. Costs of appeal discretionary with the court in certain cases, 


and when. 


Cited in First State Bank v. Larsen, 72 Mont. 400, 406, 233 Pac. 960. 


9794. Costs when a tender is made before suit brought. 


Where defendant, in an action for ser- 
vices rendered, alleged in his answer that 
before commencement of suit he had 
tendered to plaintiff the amount to which 
he was entitled and the jury awarded to 
plaintiff the amount so tendered, but de- 
fendant had failed to deposit in court 
the sum tendered as required by this sec- 
tion, the latter was not, and plaintiff 


was, entitled to costs. Lewis v. Pennock, 
68 Mont. 448, 219 Pac. 631. 

Cited as section 7161, Revised Codes, in 
Harrington et al. v. Moore Land Co., 59 
Mont. 421, 423, 196 Pac. 975. 


For text treatment of this subject see 
vol. 7 Cal. Jur. 267. 


9798. Counsel fees on foreclosure of mortgage. 


Under this section, the district court 
must allow a reasonable attorney’s fee in 
a foreclosure action, and with its deter- 


mination in that respect the parties have 
nothing to do; hence allegations in the 
pleadings with reference thereto present 
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Cited in Gardiner v. Eclipse Grocery 
Co., 72 Mont. 540, 551, 234 Pae. 490. 


no issues of fact and are surplusage. Bo- 
han v, Harris et al., 71 Mont. 495, 230 
Pac. 586. 


9799. What costs allowed on foreclosure of liens. In an action to 
foreclose any of the liens provided for by sections 8318 to 8350 of the 
Civil Code the court must allow as costs the money paid for filing and 
recording the lien, and a reasonable attorney’s fee in the district and 
supreme courts, and such costs and attorney’s fees must be allowed to 
each claimant whose lien is established and such reasonable attorney’s fees 
must be allowed to the defendant against whose property a lien is 
claimed, if such lien be not established. 


Amd. Sec. 1, Ch. 69, L. 1925. 


9799.1. Filing fees and attorney’s fees on foreclosure of threshermen’s 
liens. In an action to foreclose a thresherman’s lien upon grain or crops 
as provided in sections 8366 to 8374 of the Civil Code, the court must 
allow as costs the money paid for filing and recording the lien, and a 
reasonable attorney’s fee in the district and supreme courts, and such 
costs and attorney’s fee must be allowed to each claimant whose lien is 
established, and such reasonable attorney’s fee must be allowed to the 
defendant against whose property a lien is claimed if such claim be not 


established. 
En. Sec. 1, Ch. 27, L. 1923. 


9802. What are costs and disbursements. 


Cited in Helena Adjustment Co. v. 
Claflin, 75 Mont. 317, 326, 243 Pac. 1063; 


9803. Bill of costs. 


Where counsel for the successful party 
on the day judgment was rendered had 
knowledge thereof but did not file his 
memorandum of costs until seven days 
thereafter, the trial court erred in refus- 
ing to strike it from the files, the pro- 
vision of this section that the memoran- 
dum shall be filed with the clerk within 
five days after “notice” of the decision 
meaning after knowledge thereof and not 
after service of formal notice. Miles v. 
Miles, 76 Mont. 375, 247 Pac. 328. 

An order denying a party costs is in 
effect an order taxing costs and not ap- 
pealable, the ruling of the court being 
reviewable on appeal from the judgment. 


Gardiner v. Eclipse Grocery Co., 72 Mont. 
540, 550, 234 Pac. 490, 


Jones et al. v. Great Northern Ry. Co., 
naa 231, 37 A. L. BR. 754, 217 Pace. 
673. 

Where costs were allowed plaintiff with- 
out service on defendant of the memoran- 
dum required by this section, error in 
this regard cannot be reviewed in the 
absence of a bill of exceptions preserving 
the proceedings. McAboy v. Junk, 68 
Mont. 198, 216 Pae. 1111. 

Cited in Hoppin v. Long, 74 Mont. 558, 
572, 241 Pac. 636; First State Bank vy. 
Larsen, 72 Mont. 400, 233 Pac, 960. 


For text treatment of this subject see 
vol. 7 Cal. Jur. 291-296. 


9804. No cost bill in justice’s court. 
Cited in Helena Adjustment Co. v. Claflin, 75 Mont. 317, 326, 243 Pac. 1063. 


9805. Costs on appeal—How claimed. 


The successful party is entitled to his 
costs on appeal, whether or not a formal 
order is made by the supreme court, if he 
files a memorandum of his costs with 
the clerk of the district court within 


thirty days after the remittitur is filed 
with that officer. Failure to do so de- 
prives him of the right to have them 
included in the judgment in his favor on 
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a subsequent trial. First State Bank vy. 

Larsen, 72 Mont. 400, 233 Pac. 960. 
Cited in State ex rel. Coffey v. District 

Court, 74 Mont. 355, 358, 240 Pac. 667. 


GENERAL PROVISIONS. 


[9807-9821 


For text treatment of this subject see 
vol. 7 Cal. Jur. 303, 317. 


9807. Security from nonresident plaintiff. 


The provision of this statute that on 
defendant’s motion a nonresident plaintiff 
may be required to give security for 
costs confers a personal privilege upon 
the former which may be waived, and 
was waived by defendant’s failure to 
make the motion until after the cause 
had been remanded by the supreme court 
for a new trial. State ex rel. Chilcott 


v. District Court, 68 Mont. 57, 216 Pace. 
790. 

Cited in Middle States Oil Corp. v. 
Tanner-Jones Co., 73 Mont. 180, 182, 235 
Pac. 770. 


For text treatment of this subject see 
vol. 7 Cal. Jur. 227, 272. 


9808. If security not given, action dismissed. 


Cited in State ex rel. Chilcott v. District Court, 68 Mont. 57, 59, 216 Pac. 790. 


9809. Poor persons may sue without costs, 
Cited in State ex rel. Chilcott v. District Court, 68 Mont. 57, 59, 216 Pace. 790. 


9810. State, etc., need not pay in advance. The state or a county 
or a municipality, or any subdivision thereof, or any officer when prose- 
cuting or defending an action on behalf of the state or county, 
or a municipality, or subdivision thereof, is not required to pay or de- 
posit any fee or amount to or with any officer during the prosecution 
or defense of an action. No officer so prosecuting or defending shall 
be taxed with costs or damages, but such costs or damages, if any, shall 


be taxed to the state or county, or municipality, as the case may be. 


Amd. Sec. 1, Ch. 9, L. 1925. 
Cited in State v. Rouleau et al. 68 
Mont. 529, 544, 219 Pac. 1096; State ex 


9814. Costs when state a party. 


rel, Shea v. Cocking et al., 66 Mont, 169, 
178, 213 Pac. 594, 


Cited in State v. Rouleau et al., 68 Mont. 529, 544, 219 Pac. 1096, 


CHAPTER 64, 
GENERAL PROVISIONS. 


9820. Consolidation of several actions into one. 
Cited in City of Bozeman v. Nelson, 73 Mont. 147, 162, 237 Pac. 528. 


9821. Actions—When deemed pending. 


Since under this section, an action is 
deemed pending until final determination 
on appeal or until the time for appealing 
has expired, it was error to admit in evi- 
dence a judgment-roll in a companion 
case which was then pending on appeal, 
but nonprejudicial where, independent of 
the judgment-roll, the proof was sufficient 
to show that defendant sheriff’s at- 
tempted justification in seizing personal 
property under a mortgage was without 


merit. Noe v. Matlock et al., 64 Mont. 
35, 208 Pac. 591. 

Under this section, providing that an 
action is deemed pending from its com- 
mencement until its final determination 
on appeal, or until the time for appeal 
has passed, unless the judgment is sooner 
satisfied, the court erred in striking the 
defense of another action pending be- 
tween the same parties upon the same 
cause, where defendant alleged that the 
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judgment in that action in his favor had 
not been satisfied, and it appearing from 
the record that the time for appealing 
had not passed. McCormick et al. v. 
Shields, 63 Mont. 9, 205 Pac. 831. 

Cited in State ex rel. McKennan v. 


9823. Extension of time. 


Under this section, the district court 
may grant a party additional time within 
which to offer additional amendments to 
a proposed bill of exceptions. Morehouse 
v. Northern Land Co., 68 Mont. 96, 216 
Pae. 792. 
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District Court, 69 Mont. 340, 346, 222 
Pac. 426. 


For text treatment of this subject see 
vol. 1 Cal. Jur. 24, 25, 380; vol. 2 Cal. 
Jur. 227, 


For text treatment of this subject see 
vol. 2 Cal. Jur. 381, 559-561; vol. 7 Cal. 
Jur. 275, 293; vol. 21 Cal. Jur. 230, 572- 
574; vol. 24 Cal. Jur. 587. 


9829. State not required to give bonds when state is a party. 


Under this section, a county treasurer 
is not required to furnish an undertaking 
on attachment in an action brought in 
his official capacity for the benefit of the 
county, to recover on an indemnity bond 
against loss of county funds in a bank. 
Jenkins v. First Nat. Bank et, al., 73 
Mont. 110, 236 Pace. 1085. 


For text treatment of this subject see 
vol. 2 Cal. Jur. 365; vol. 3 Cal. Jur. 450; 
vol. 4 Cal. Jur. 299; vol. 14 Cal. Jur. 
253; vol. 18 Cal. Jur. 1122; vol. 21 Cal. 
Jur. 916; vol. 23 Cal. Jur. 586, 


9831. Deposit instead of undertaking. 
Cited in Kirschbaum vy. Mayn, 76 Mont. 320, 329, 48 A. L, BR. 1425, 246 Pac. 953. 


PART IV. 
Special Proceedings of a Civil Nature. 


CHAPTER 1. 
PRELIMINARY PROVISIONS. 


9835. Judgment and order same meaning as in civil actions. 


Under this section, providing that the 
final determination of the rights of a party 
to a special proceeding is a judgment, an 
order of the district court directing the 
exclusion of the lands of a protestant 
from a proposed extension of an irriga- 
tion district is a final judgment. In re 


Bitter Root Irr. Dist., 67 Mont. 436, 218 
Pac. 945. 


For text treatment of this subject see 
vol. 14 Cal. Jur. 852; vol. 18 Cal. Jur. 
648. 


CHAPTER 2. 
WRIT OF REVIEW. 


9837. When and by what courts granted. 


Since an order of adoption is not ap- 
pealable and the writ of habeas corpus 
is inadequate for the purpose of setting 
aside such an order made without juris- 
diction, the writ of certiorari is the 
proper remedy. State ex rel, Thompson 
v. District Court, 75 Mont. 147, 242 Pac. 
959. 
The writ of certiorari issues only where 


there is an excess of jurisdiction on the 
part of the inferior tribunal, absence of 
the right to appeal from the act done 
without jurisdiction, and lack of a plain, 
speedy and adequate remedy other than 
certiorari. State ex rel. Mahood v. 
Board of R. R. Commrs., 73 Mont. 1, 234 
Pac. 834. 

An order vacating an order setting 
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aside a default judgment is a special 
order made after final judgment, and 
as such is appealable, and therefore the 
writ of certiorari does not lie to review 
it. State ex rel. Deck v. District Court 
et al., 64 Mont. 110, 207 Pac. 1004. 
Cited in State v. Board of Railroad 
Commrs., 73 Mont. 1, 4, 234 Pac. 834; 


Writ oF MANDATE. 
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State ex rel. Gates v. District Court, 69 
Mont. 322, 324, 221 Pac. 543. 


Certiorari to review order adjudging 
one in contempt for violation of injune- 
tion, note, 28 A. L. R. 65. 

For text treatment of this subject see 
vol. 4 Cal. Jur. 1019 et seq. 


9839. The writ to be directed to the inferior tribunal, etc. 


To warrant relief under the writ of 
certiorari, the record of the proceeding 
sought to be reviewed must be eertificd 
to the reviewing court by the clerk of 
the lower court; hence where in response 
to an order to show cause on application 
for the writ of supervisory control, or 
other proper writ, the district judge 
made return, and the supervisory writ 


did not lie, the writ of review could not 
issue under the prayer for some other 
proper writ. State ex rel. U. S. Fidelity 
& Guaranty Co. v. District Court, 77 
Mont. 214, 250 Pae. 609. 


For text treatment of this subject see 
vol. 4 Cal. Jur. 1096. 


9844, A defective return of the writ may be perfected—Hearing and 


judgment. 


Where defendant in a proceeding for 
a writ of certiorari after return made 
filed a motion for judgment on the plead- 
ings, which motion was argued by the 
parties and submitted for decision, and 
the court instead of rendering judgment 
as required by this section, made an or- 
der, nonappealable in character, dismiss- 


9846. Judgment-roll. 


On appeal from a judgment of the dis- 
trict court on certiorari annulling a de- 
fault judgment rendered by a justice’s 
court, the record consists of the judg- 
ment-roll which embraces “a copy of the 
judgment, signed by the clerk, entered 
upon or attached to the writ and return,” 
and therefore the affidavit upon which the 


ing the proceeding, the writ of mandate 
compelling it to render judgment is the 
proper remedy. State ex rel. Altrop v. 
District Court, 72 Mont. 49, 231 Pac. 99. 


For text treatment of this subject see 
vol, 4 Cal. Jur. 1102-1105, 1114. 


writ was issued, the sufficiency of which 
was not attacked in the trial court, was 
not properly a part of the record. State 
v. Justice of the Peace Court et al., 69 
Mont. 450, 222 Pac. 1055. 


For text treatment of this subject see 
vol. 4 Cal. Jur, 1117. 


r CHAPTER 3. 
WRIT OF MANDATE. 


9847. Mandate defined. 


Sections 9847-9860 were cited in State 
ex rel. Carroll v. District Court, 69 Mont. 
415, 421, 222 Pac. 444; as sections 7213- 


7230, Revised Codes, in State ex rel. 
Lalonde v. Lemkie, 62 Mont, 51, 52, 202 
Pac, 1109, 


9848. When and by what court issued. 


Under this section, the writ of mandate 
issues only to compel the performance 
of an act which the law specially enjoins 
as a duty resting with the respondent; 
hence, it does not lie to compel the state 
board of equalization to compel it to 
consent to the transfer of shares of stock 
on the books of a foreign corporation do- 
ing business in the state and to return 
to relator an inheritance tax paid under 
protest by the executor of the nonresi- 
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dent decedent, owner of the stock, the 
law not making it the specific duty of the 
board to do so. State ex rel. Bankers’ 
Trust Co. v. Walker, 70 Mont. 484, 226 
Pae. 894. 

The district court of one district or 
county has jurisdiction to issue a writ 
of mandate directed to an officer of an- 
other district or county to compel him 
to perform a ministerial act which the 
law specially enjoins as a duty resulting 
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from his office. State ex rel. Carroll v. 
District Court, 69 Mont. 415, 222 Pac. 
444, 

Mandamus does not lie to compel a 
board of county commissioners to permit 
the withdrawal of a withdrawal of a 
name from a petition for the creation 
of a new county. State ex rel. Faragher 
v. Moulton et al., 68 Mont. 219, 216 Pac. 
804. 

Mandamus to compel school trustees of 
a district of the third class to rescind 
their action in closing two of the three 
schools in the district taken on the 
ground of the unfavorable financial con- 
dition of the district and on account of 
the removal of many families in the vi- 
cinity of those closed, does not lie, the 
matter being addressed to the discretion 
of the board which cannot be thus con- 
trolled. State ex rel. Robinson v. De- 
sonia et al., 67 Mont. 201, 215 Pace. 220. 

Mandamus does not lie to compel a 
board of county commissioners to estab- 
lish fire limits in an unincorporated town 
or village in which a voluntary fire de- 
partment had been previously organized, 
and to levy a special tax for its mainte- 
nance, its authority in that respect being 
discretionary. State ex rel. Peninsula 
Security Co. v. Board of County Commrs., 
62 Mont. 69, 202 Pac. 1108. 

Cited in State ex rel. U. S. Fidelity & 
Guaranty Co. v. District Court et al., 
77 Mont. 594, 605, 251 Pac. 1061; State 
ex rel. Altrop v. District Court, 72 Mont. 
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49, 231 Pac. 99; as section 7214, Revised 
Codes, in State v. Poland et al., 61 Mont. 
600, 606, 203 Pac. 352; State ex rel. 
Peel v. District Court, 59 Mont. 505, 516, 
617,197) Pace.’ 741. 


Mandamus to enforce performance of 
public duty by officer who is_ subject 
to penalty, fine or imprisonment, note, 
19 A. L. RB. 1382. 

Mandamus to compel performance of 
duties after resignation of officer, note, 19 
A. L. RB. 48. 

Mandamus to compel institution of pro- 
ceedings for purpose of removal of pub- 
lic officer, note, 51 A. L. R. 561. 

Mandamus to compel court or judge to 
require witness to testify, note, 41 
A. L. BR. 436. 

Mandamus as remedy for interference 
with right of way, note, 47 A. L. R. 
557. 

Mandamus to compel legislature to 
make apportionment of representatives or 
election districts, note, 46 A. L. R. 964. 

Mandamus against municipality to com- 
pel improvement or repair of street or 
highway, note, 46 A. L. R. 257. 

Mandamus to compel enrollment of 
pupil in state school or university, note, 
39 A. L. BR. 1019. 

Mandamus to enforce  stockholder’s 
right to inspect books and records, notes, 
22 A. L. R. 48; 43 A. L. R. 786. 

For text treatment of this subject see 
vol. 16 Cal. Jur. 762, 785, 804. 


9849. Writ—When and upon what to issue. 


The applicant must disclose the facts 
which establish his:eclear legal right to 
relief by writ of mandamus. Where a 
sheriff wrongfully refused to levy upon 
and sell property on execution issued on 
a money judgment, he is liable in dam- 
ages to the judgment creditor on his official 
bond and the latter is therefore not en- 
titled to a writ of mandate to compel the 
officer to proceed under the execution. 
State ex rel. Duggan v. District Court, 65 
Mont. 197, 210 Pac. 1062. 

Where the alternative writ refers to 


the affidavit, the two constitute the first 
pleading on the part of the applicant for 
the writ and a motion to quash chal- 
lenges the sufficiency of both. State ex 
rel. Duggan v. District Court, 65 Mont. 
197, 210 Pac. 1062. 

Cited in State ex rel. Malone v. Dis- 
trict Court, 74 Mont. 488, 489, 241 Pac. 
240; State ex rel. Altrop v. District 
Court, 72 Mont. 49, 231 Pac. 99. 


For text treatment of this subject see 
vol. 16 Cal. Jur. 784, 819, 851, 855, 859. 


9858. If the applicant succeed, he may have damages, costs and a 
peremptory mandate. If judgment be given for the applicant, he may 
recover the damages which he has sustained, as found by the jury, or 
as may be determined by the court or referees, upon a reference to be 
ordered, together with costs; and for such damages and costs an 
execution may issue; and a peremptory mandate must also be awarded 


without delay; 


Provided, however, that in all cases where the respondent is a 
state, county or municipal officer all damages and costs, or either, which 
may be recovered or awarded shall be recovered and awarded against 
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the state, county or mrnicipal corporation represented by such officer, 
and not against such officer so appearing in said proceeding and the 
same shall be a proper claim against the state or county or municipal 
corporation for which such officer shall have appeared, and shall be paid 
as other claims against the state, county or municipality are paid; but 
in all such cases, the court shall first determine that the officer appeared 


and made defense in such proceeding in good faith. 


Amd. Sec. 1, Ch. 5, L. 1925. 


Under this section, as amended, where 
the applicant for a writ of mandate 
claims damages he must allege them in 
his application, or file a bill of particu- 
lars in the proceeding before conclusion 
of the hearing, and submit proof; other- 
wise damages are deemed waived and the 
eourt after final judgment entered is 
without jurisdiction to make award 
thereof in the proceeding. State ex rel. 
Golden Valley County v. District Court, 
75 Mont, 122, 242 Pac, 421. 


A public officer who is positively re- 
quired by law to perform a ministerial 
act and who neglects or refuses to per- 
form it, renders himself liable in costs 
as well as damages, under this section, 
and the award of costs in such a case 
is not discretionary. State ex rel. Shea 
v. Cocking et al., 66 Mont, 169, 28 A. L. 
R. 772, 213 Pac. 594. 


For text treatment of this subject see 
vol. 16 Cal. Jur. 880, 881, 


CHAPTER 4. 
WRIT OF PROHIBITION. 


9861. Prohibition defined. 


This and the following section were 
cited as sections 7227, 7228, Revised 


9862. Where and when issued. 


Where it is apparent that the district 
court cannot under any conceivable cir- 
cumstances render a valid judgment in 
a cause pending before it, and an appeal 
would be neither speedy nor adequate, 
the writ of prohibition will lie to pre- 
vent it from proceeding further. State 
ex rel. Thibodeau v. District Court, 70 
Mont. 202, 224 Pac. 866. 

The writ of prohibition lies to prevent 
a threatened improper use of property 
as evidence. State ex rel. Thibodeau v. 
District Court, 70 Mont. 202, 224 Pace. 
866. 

Cited in State ex rel. Thibodeau v. 
District Court, 70 Mont. 202, 207, 224 
Pac. 866, 


Codes, in State ex rel, Barnes v. District 
Court, 59 Mont. 491, 492, 197 Pace. 565. 


Where plaintiff had an appeal from a 
final judgment of a district court declar- 
ing forfeited liquors claimed by him 
and seized under the Prohibition En- 
forcement Act, he was not entitled to a 
writ of prohibition to stay further action 
in the proceeding. State ex rel. Barnes 
petiee Jorn Court, 59 Mont. 491, 197 Pae, 

Cited in State ex rel. McLeod v. Dis- 
a Court, 67 Mont. 164, 166, 215 Pace. 
40. 


For text treatment of this subject see 
vol. 21 Cal. Jur. 624-629, 


CHAPTER 5, 
ISSUANCE OF WRITS AND RULES OF PRACTICE AND APPEALS, 


9866. Certain provisions applicable. 
Cited in State ex rel. Carroll v. District Court, 69 Mont, 415, 422, 222 Pac. 444, 


CHAPTER 6. 
CONFESSION OF JUDGMENT WITHOUT ACTION, 


9868. Judgment may be confessed for debt due or contingent liability, 


‘Where defendant, in an action to re- 
cover a debt, in response to a summons 


out of a justice’s court appeared in per- 
son on the day set for trial and orally 
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“acknowledged” judgment, he in effect 
admitted the allegations of the complaint 
and the judgment entered thereon was to 
all intents and purposes a judgment on 
the pleadings, and not open to the ob- 
jection that as a “confession of judg- 
ment” it was void because not evidenced 
by a writing executed by defendant as 


9871. How—In justices’ courts. 
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required by sections 9868 to 9871. 
(Hunter v. Eddy, 11 Mont. 251, holding 
otherwise, overruled.) State ex rel. Ken- 
nedy v. Hubbard, 77 Mont. 170, 253 Pac. 
271, 


For text treatment of this subject see 
vol. 14 Cal. Jur. 869. 


Cited in State ex rel. Kennedy v. Hubbard, 77 Mont. 170, 172, 253 Pace. 271. 


CHAPTER 7. 
SUBMISSION OF CONTROVERSIES WITHOUT ACTION. 


9872. Controversies—How submitted without action. 


Proceedings to determine heirship, 
while partaking in form of the nature 
of a civil action, are not such, and there- 
fore the provisions of this section, per- 
mitting parties to submit a civil action 
for determination by the district court 
upon an agreed statement of facts, have 
no application to such proceedings. In 


re Spriggs’ Estate, 68 Mont. 92, 216 Pace. 
108. 


Cited in Crow Creek Irr. Dist. v. 
Crittenden, 71 Mont. 66, 68, 227 Pac. 63. 


For text treatment of this subject see 
vol. 23 Cal. Jur. 907. 


CHAPTER 9. 


SUMMARY PROCEEDINGS FOR OBTAINING POSSESSION OF REAL PROP- 
ERTY—FORCIBLE ENTRY AND UNLAWFUL DETAINER. 


9887. Forcible entry defined. 


Complaint in a justice’s court in an 
action for forcible entry, alleging inter 
alia that defendant forcibly entered on 
the premises and in a forcible manner 
ejected the plaintiff, etc., held, sufficient 
to show that the acts were done violently, 
“force” and “violence” as the latter terms 
are used in this section, with relation to 
forcible entry and detainer, being synony- 


9888. Forcible detainer defined. 


mous. Lambert v. Helena Adjustment 
Co., 69 Mont. 510, 222 Pae. 1057. 

Sections 9887-9906 were cited in Cash- 
man v. Vickers et al., 69 Mont. 516, 522, 
223 Pac. 897. 


For text treatment of this subject see 
vol. 12 Cal. Jur. 596. 


Sections 9888, 9889 were cited in Lambert v. Helena Adjustment Co., 69 Mont. 510, 


515, 222 Pae. 1057. 


9889. Unlawful detainer defined. 


Under this section, providing for the 
recovery of damages in an action for 
unlawful detainer including rent, directors 
of a corporation lessee, who united in 
refusal to surrender possession after the 
term and after default in the payment of 
rent, may be joined as defendants and are 
individually liable, jointly and severally, 


9898. Trial by jury. 


for the damages awarded, and directors 
who did not join in such refusal need 
not be made parties. Northwest Theaters 
Co. et al. v. Hansen, 4 Fed. (2d) 471. 


For text treatment of this subject see 
vol. 15 Cal. Jur. 848. 


Cited in State ex rel. Shea v. Cocking et al., 66 Mont. 169, 179, 28 A. L. R. 772, 213 


Pac. 594. 


9901. Verdict and judgment. 


Cited in Sullivan v. Big Horn County, 66 Mont. 45, 46, 212 Pac. 1105. 
: 996 
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CHAPTER 11. 
CONTEMPTS. 


9908. What acts or omissions are contempts. 


An attorney was cited for ‘contempt 
and found guilty of an attempt to falsify 
the records of a court by offering an 
alleged minute entry of a plea of once 
in jeopardy containing a clause that the 
dismissal of the jury had been ordered 
over the defendant’s objection, which 
statement the trial judge declared to be 


untrue. Held that the facts shown did 
not coustitute an attempt to falsify 
court records. State ex rel. Hurley v. 


District Court, 76 Mont. 222, 246 Pac. 250. 

Contempt proceedings are criminal in 
their nature, and the evidence must show 
that the accused is guilty beyond a rea- 
sonable doubt, otherwise he is entitled to 
his discharge. State ex rel. Nett v. Dis- 
trict Court, 72 Mont. 206, 232 Pac. 204. 

Cited in State ex rel. Bacorn v. Dis- 
trict Court, 73 Mont. 297, 301, 236 Pae. 
553. 

As section 7309, Revised Codes, in State 
v. District Court, 61 Mont, 558, 567, 202 
Pac. 756; State v. District Court et al, 
61 Mont. 346, 350, 202 Pac. 575. 


Assault as contempt of court, note, 18 
Atha. Reav2n2. 

Forcing party or prosecuting witness to 
withdraw or not to institute action or 
proceeding as contempt of court, note, 23 
AL. Raley. 

Interference with enforcement of 
judgment in criminal case as contempt, 
notes, 21 A. L. R. 327; 47 A. L. R. 406. 


Acts interfering with or prejudicing 
judicial or execution sale as contempt, 
note, 27 A. L. R. 1225. 

Reflection on judge by grand or petit 
juror as contempt, note, 20 A. L. R. 908. 

Procuring or attempting to procure 
witness to leave jurisdiction as contempt, 
notes, 21 A. L. R. 247; 36 A. L. R. 607. 

Violation of injunction by one not a 
party to injunction suit, note, 15 A. L. R. 
386. 

Violation of injunction against boy- 
cott as contempt, notes, 6 A. L. R. 978; 
16 A. L. R. 243;°27 A. L. BR. 659. 

Conduct of attorney in connection with 
making objections or taking exceptions 
during trial as contempt of court, note, 
31.As LL. BR.» 1185: 

Communicating with grand jury as 
contempt, note, 29 A. L. R. 489. 

Presenting, obstructing or delaying 
service or execution of search-warrant, 
note, 39 A. L. R. 1354. 

Mistreatment of prisoner as contempt, 
note, 40 A. L. R. 1278. 

Subpoenaing unnecessary witnesses as 
contempt, note, 37 A. L. R. 1113. 

Contempt by letter to court or judge 
regarding pending case, note, 31 A. L. R. 
1239. 

Practicing or pretending to practice 
law without authority as contempt, note, 
36 A. L. R. 533. 

For text treatment of this subject see 
vol. 5 Cal. Jur. 898 et seq. 


9910. A contempt committed in the presence of the court may be pun- 
ished summarily—When not so committed, an affidavit or statement shall 


be made. 


While under this section, a contempt 
committed in the immediate view and 
presence of the court or judge, may he 
punished summarily, in the case of an 
“indirect” contempt—one committed with- 
out the immediate view and presence of 
the court—the court or judge acquires 
jurisdiction only by the filing of an affi- 
davit or statement of the facts. State 


ex rel. Stagg v. District Court, 76 Mont.° 


495, 248 Pac. 213. an 

The filing of an affidavit disqualifying 
a district judge from hearing a case at 
issue, but when the court was not in 
session for the purpose of hearing it, if 
contemptuous at all, was not a direct 
contempt and therefore the court was 
without jurisdiction to try the contemnor 
in the absence of an affidavit or state- 
ment of the facts first filed. State ox 


rel. Stagg v. District Court et al., 76 
Mont. 495, 248 Pac. 213. 

For discussion of acts constituting di- 
rect and indirect contempt of court, the 
case involving the filing of a disqualify- 
ing affidavit against a district judge, see 
State ex rel. Stagg v. District Court, 76 
Mont. 495, 248 Pace. 213. 

Where the trial court in its order find- 
ing one guilty of a direct contempt re- 
cites the facts occurring in its immediate 
view or presence, the supreme court ecan- 
not on certiorari look to the counter- 
statements of the accused, but must rely 
upon the recitals in the order of the 
court. State ex rel. Hurley v. District 
Court, 76 Mont. 222, 246 Pac. 250. 

A contempt proceeding against a party 
to an action for refusal to answer ques- 
tions as witness before a notary public 
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in taking his deposition for use by plain- 
tiff in the action is criminal in its nature 
and entirely independent of the action 
itself; it must be instituted by affidavit 
which must state facts sufficient to dis- 
close that a contempt has been com- 
mitted, no intendments or presumptions in 
favor of its averments being permissible. 
State ex rel. Bacorn v. District Court, 
73 Mont. 297, 236 Pace. 553. 

Where a writ of mandate directed a 
sheriff to forthwith levy upon and sell 
property on execution, and an affidavit 


9916. Hearing. 


A person charged with constructive 
contempt may make answer by affidavit, 
by a verified answer, or by a_ verbal 
plea of not guilty; and on the hearing 
should be permitted to present every 
defense to show that he is not guilty of 
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was presented to the court two days later 
charging contempt in that the officer had 
failed and refused to comply with the 
order of the court and had not made 
return forthwith, the affidavit was in- 
sufficient to meet the requirement of this 
section that facts constituting the con- 
tempt must be alleged therein. State 
ex rel. Duggan v. District Court, 65 Mont. 
197, 210 Pac. 1062. 


For text treatment of this subject see 
vol. 5 Cal. Jur. 929, 938. 


the contempt charged. State ex rel. 
Nett v. District Court, 72 Mont. 206, 232 
Pac. 204. 


For text treatment of this subject see 
vol. 5 Cal. Jur. 943. 


9917. Judgment and penalty, if guilty. 
Cited in Davenport v. Davenport, 69 Mont. 405, 411, 222 Pac. 422. 


9921. Judgment and orders in such cases final. 


Cited in State ex rel. Nett v. District 
Court, 72 Mont. 206, 210, 232 Pac. 204; 
as section 7532, Revised Codes, in State 


v. District Court, 61 Mont. 558, 567, 202 
Pac. 756. 


CHAPTER 12. 
DISSOLUTION OF CORPORATIONS BY THE DISTRICT COURT. 


9927. Hearing of applications. After the time of publication has 
expired, the court or judge may, upon five days’ notice to the persons 
who have filed objections, or without further notice if no objections have 
been filed, proceed to hear and determine the application, and if all the 
statements made therein are shown to be true, must, by judgment, de- 
elare the corporation dissolved. The court or judge, in such action, shall 
ascertain the names of the directors of said corporation then in office, 
and shall incorporate such names in the judgment of dissolution, and the 
persons so named shall be the trustees of the creditors and stockholders 
or members of such dissolved corporation. If in any judgment of dis- 
solution heretofore entered, the court declared who were the trustees, 
such declaration is conclusive evidence thereof. It shall be the duty of 
the clerk of such district court to immediately file with the secretary 
of state a copy of the judgment provided for in this section duly certified 
by such clerk. 

Amd. Sec. 1, Ch, 55, L. 1925. 
For text treatment of this subject see vol. 7 Cal. Jur. 143. 
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CHAPTER 14. 
EMINENT DOMAIN, 


9933. Eminent domain defined. 


Sections 9933, 9934 were cited in  v. District Court, 67 Mont. 164, 168, 215 
Komposh v. Powers et al., 75 Mont. 493, Pac. 240. 
499, 244 Pac. 298; State ex rel. McLeod 


9934. What are public uses. 


Cited in Komposh v. Powers et al., 75 rel. McLeod v. District Court, 67 Mont 
Mont. 493, 502, 244 Pac. 298; State ex 164, 168, 215 Pac. 240. 


9936. Private property defined—Classes enumerated. 


Land owned by a cemetery association Right to condemn property previously 
organized for profit is private property, condemned or purchased for publie use 
which, under this section, may be taken but not actually so used, note, 12 A. L.R. 
by eminent domain for public cemetery 1502. 
purposes. Forestvale Cemetery Assn. v. For text treatment of this subject see 
Helena Cemetery Assn., 62 Mont. 52, 203 vol. 10 Cal. Jur. 314. 

Pac. 359. 


9937. Facts necessary to be found before condemnation. 
Cited in State ex rel. McLeod v. District Court, 67 Mont. 164, 166, 215 Pac. 240. 


9940. The complaint and its contents. 


Description of lands sought to be con- to identify the lands. Komposh vy. 
demned for a private road required by Powers et al., 75 Mont. 493, 244 Pac. 298. 
this section, to be set forth in the com- 
plaint, is sufficient if it is definite enough For text treatment of this subject see 

vol. 10 Cal. Jur. 395-401, 


9943. Power of court to appoint commissioners, etc. 
Cited in Komposh v. Powers et al., 75 Mont. 493, 501, 244 Pac. 298. 


9947. Appeals. An appeal from any assessment made by the com- 
missioners may be taken and prosecuted in the court where the report 
of said commissioners is filed by any party interested. Such appeal must 
be taken within the period of thirty (80) days after the service upon 
appellant of the notice of the filing of the award by the service of notice 
of such appeal upon the opposing party or his attorney in such pro- 
ceedings, and the same shall be brought on for trial upon the same 
notice and in the same manner as other civil actions, and unless a jury 
shall be waived by the consent of all parties to such appeal, the same 
shall be tried by jury, and the damages to which appellant may be 
entitled, by reason of the appropriation of his property, shall be re- 
assessed upon the same principle as hereinbefore prescribed for the 
assessment of such damages by commissioners; upon any verdict or assess- 
ment by commissioners becoming final, judgment shall be entered de- 
claring that upon judgment of such verdict or assessment, together with 
the interests and costs allowed by law, if any, the right to construct 
and maintain such railroad or other public work or improvement, and to 
take, use and appropriate the property described in such verdict or 
assessment, for the use and purposes for which said land has been con- 
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demned, shall, as against the parties interested in such verdict or assess- 
ment, be and remain in the plaintiff and his or its heirs, successors 
or assigns forever. In case the party appealing from the award of the 
commissioners in any proceeding, as aforesaid, shall not succeed in chang- 
ing to his advantage the amount of damages finally awarded in such 
proceeding, he shall not recover the costs of such appeal, but all the 
costs of the appellee upon such appeal shall be taxed against and re- 
covered from the appellant; provided, that upon: the trial of such 
appeal, the plaintiff may contest the right of any party or parties thereto 
to any of the property mentioned and set forth or involved in said 
appeal, which was located after the preliminary survey of any such 
railroad, seeking to condemn its right of way under and pursuant to 
the provisions of this act; provided, such condemnation proceedings are 
begun within one year after such preliminary survey. 
Amd. Sec. 1, Ch. 145, L. 1927. 


9955. Private roads. 


Whether a way is a public or private 


one is determined by the extent of the 
right to use it, not by the extent to 
which that right is actually exercised; and 
if a private road sought to be established 
under this section, leading from a public 
highway through lands of a private owner 
to those owned by plaintiff, may be used 
by the public generally, although others 
than plaintiff may have slight occasion 
to use it, the statute authorizing its 
establishment as this section does, under 
such circumstances is not open to con- 


stitutional objection. Komposh v. Powers 
et al., 75 Mont. 493, 244 Pac. 298. 

Under this section and section 1765, 
authorizing the establishment of a private 
road, the appointment of commissioners, 
to determine the damages occasioned 
thereby, etc., is not necessary, the matters 
ordinarily determined by commissioners 
in eminent domain proceedings being 
determinable in such a case by the jury. 
Komposh v. Powers et al., 75 Mont. 493, 
244 Pac. 298, 


CHAPTER 19. 
PUBLIC ADMINISTRATOR. 


10001. Estate moneys, escheats, etc. 
Cited in State v. McGraw, 74 Mont. 152, 162, 240 Pac. 812, 


CHAPTER, 20. 
GENERAL JURISDICTION OF DISTRICT COURTS. 


10018. Jurisdiction of the court over the estate—When exercised. 


A will made in another state by a resi- 
dent of Montana is subject to probate 
under this section, relating to domestic 
wills, though proved and allowed in the 
foreign state, and not under sections 
10039-10041, providing the manner in 
which a foreign will upon the production 
of a duly authenticated copy thereof and 


its probate in another state may be ad- 
mitted to probate in this state. In re 
Mauldin’s Estate, 69 Mont. 132, 220 Pac. 
1102, 

For text treatment of this subject see 
vol. 11 Cal. Jur. 285. 


10019. When jurisdiction decided by first application. 
Cited in In re Mauldin’s Estate, 69 Mont. 132, 135, 220 Pac. 1102. 
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CHAPTER 21. 
PROBATE OF WILLS, 


10029. Who may appear and contest the will. 


Under this section an heir at law may 
contest a will through an attorney ap- 
pointed by him, and the complaint need 
not allege that the one _ representing 
him is his attorney, it being presumed 
that an attorney at law who represents a 


Public administrator’s or state’s right 
to file caveat to or contest will, note, 18 
L. BR. A. 79. 

Right of creditor of heir to contest 
will, note, 46 A. L. R. 1490. 

Executor’s or administrator’s right to 


client does so with the latter’s consent 
and by virtue of his retainer. In re 
Miller’s Estate, 71 Mont. 330, 229 Pac. 
851. 


contest the will of his decedent, note, 31 
A. L. BR. 326. 

For text treatment of this subject see 
vol. 26 Cal. Jur. 1081. 


10030. Probate—When no contest. If no person appears to contest 
the probate of a will, the court or judge may admit the same to probate: 

(a) On the testimony of one of the subscribing witnesses only, if he 
testifies that the will was executed in all particulars as required by law, 
and that the testator was of sound mind at the time of its execution. 

(b) If it appears at the time fixed for the hearing that none of the 
subscribing witnesses reside in the county, and that the deposition of 
one of the witnesses to the will can be taken elsewhere, the court may 
direct it to be taken and may authorize a photographie copy of the will 
to be made and presented to such witness on his examination, who may 
be asked the same questions with respect to it and the handwriting of 
himself, the testator, and the other witness, as would be pertinent and 
competent if the original will were present. 

(c) If none of the subscribing witnesses reside in the county at the 
time appointed for proving the will, and it is made to appear to the 
court that the execution of the will cannot be proven under either of the 
foregoing subdivisions of this section, the court may admit the testi- 
mony of other witnesses to prove the sanity of the testator and the 
execution of the will; and, as evidence of such execution, it may admit 
proof of the handwriting of the testator and of the subscribing witnesses, 
or any of them. 

Amd. Sec. 1, Ch. 94, L. 1925. 
For text treatment of this subject see vol. 26 Cal. Jur. 1067. 


CHAPTER 22. 
CONTESTING PROBATE OF WILLS. 


10034. Verdict of jury—Judgment. 
Cited in In re Carroll’s Estate, 59 Mont. 403, 414, 196 Pac. 996, 


CHAPTER 23. 
PROBATE OF FOREIGN WILLS. 


10039. Wills proved in other states to be recorded, when and where. 
A will made in another state by a 10039-10041. In re Mauldin’s Estate, 69 
resident of Montana is subject to pro- Mont. 132, 220 Pac. 1102. ‘ 
bate under section 10018 relating to do- 
mestie wills, though proved and allowed For text treatment of this subject see 
in a foreign state, and not under sections vol. 26 Cal. Jur, 1053. 
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10040. Proceedings on the production of a foreign will. 


The filing of a petition for the probate 
of a foreign will unaccompanied “by a 
copy of the will duly authenticated” as 
required by this section did not confer 
jurisdiction upon the district court to 
make an order admitting it to probate in 
this state. Henderson et al. v. Daniels, 
62 Mont. 363, 205 Pac. 964. 

Under this section and 10555, an at- 
testation by the clerk of a probate court 
of another state that papers constituting 
the record of proceedings in that court 
were true and correct copies of the will 
and its probate there, without a certifi- 


eate of the judge “that the attestation is 
in due form,” was insufficient to entitle 
them to be admitted in evidence in this 
state, not being duly authenticated as 
required by section 10040. Henderson et 
al. v. Daniels, 62 Mont. 363, 205 Pace. 
964. 

Sections 10040 and 10041 were cited in 
In re Coppock’s Estate, 72 Mont. 431, 433, 
39 A. L. R. 1152, 234 Pac. 258. 


For text treatment of this subject see 
vol. 26 Cal. Jur. 1053. 


CHAPTER 24. 
CONTESTING WILLS AFTER PROBATE. 


10047. Costs and expenses—By whom paid. 


Under this section the trial court may 
in its discretion order that the costs 
incident to the revocation of the probate 
of a will be paid out of the property of 
the decedent if the revocation was re- 
sisted in good faith and upon substantial 
grounds, or, in case of bad faith and 


without justification, tax them against 
the party who resisted revocation. In re 
Carroll’s Estate 59 Mont. 403, 196 Pac. 
996. 


For text treatment of this subject see 
vol. 26 Cal. Jur, 1113-1117. 


CHAPTER 27. 


PERSONS TO WHOM AND ORDER IN WHICH LETTERS OF ADMINISTRATION 
ARE GRANTED. 


10068. Order of persons entitled to administer — Partner not to 


administer. 


A decedent with estate in Montana left 
surviving her five children, two sons and 
two daughters resident in a _ foreign 
country and a daughter residing in Mon- 
tana. Over the objections of the resident 
daughter who prayed for letters in her 
own behalf, the court appointed a resi- 
dent nominee of the foreign heirs. Held, 
under sections 10068, 10069 and 10072, 
that the action of the court was correct, 
the nominee of the sons being entitled to 
preference over their resident sister, and 
the court having been without discretion 
to do otherwise. In re _ Estate of 
Welscher, 77 Mont. 164, 250 Pac. 447. 

Under this section relatives of a de- 
eedent are entitled to administer only 
when they are entitled to succeed to his 
personal estate or some portion thereof. 
The widow under the will was “endowed 
in his estate, real and personal.” In a 
proceeding seeking to debar the widow 
from nominating an administrator with 


the will annexed, held that the testator 
by the use of the word “endowed” did 
not intend that she should be limited to 
her right of dower—a third part of his 
real property—but did intend that she 
should have the same portion of his 
estate, both real and personal, to which 
she would have been entitled had he died 
intestate. In re MceLure’s Estate, 63 
Mont. 536, 208 Pac. 900. 

Under this section, the surviving wife 
of a decedent is prima facie entitled to 
have letters of administration issued to 
her or some competent person designated 
by her, in preference to the mother of 
decedent. State ex rel. Peel v. District 
Court, 59 Mont. 505, 197 Pace. 741. 

Cited in State ex rel. MeKennan vy. 
District Court, 69 Mont. 340, 344, 222 Pae, 
426. 


For text treatment of this subject see 
vol, 11 Cal. Jur. 308, 313. 


10072. Who are incompetent to act as administrators. 


Under this section, a person who is in- 
competent to serve as administrator by 


reason of nonresidence may, if he or she 
fall within one of the five favored classes 
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therein enumerated, nominate a resident 
to serve, the right to nominate being 
absolute as to all the five classes enumer- 
ated in the section, in the order of their 
priority. In re Estate of Welscher, 77 
Mont. 164, 250 Pac. 447. 

Evidence that the nonresident sister of 
a decedent moved to Montana for the 
purpose of petitioning for letters of ad- 
ministration and with the intention of 
remaining, was sufficient to establish the 
fact of her residence in the state, in the 
absence of any declarations or actions 
showing a contrary intent and in view 
of the fact that she had no permanent 
residence anywhere else, and that she 
therefore was at the time of making pe- 
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tition for letters, about a month after her 
arrival in the state, a bona fide resident 
within the meaning of this section, re- 
quiring an administrator to be a bona 
fide resident of the state. In re Estate 
of Nix, 66 Mont. 559, 213 Pac. 1089. 

Cited in In re MeLure’s Estate, 03 
Mont. 536, 543, 208 Pac. 900. 


Residence contemplated by statute or 
rule making residence within state quali- 
fication of executor or administrator, note, 
18 A. L. R. 581. 

For text treatment of this subject see 
vol. 11 Cal. Jur. 320, 332, 342, 343, 379- 
387. 


CHAPTER 28. 
PETITION FOR LETTERS OF ADMINISTRATION AND ACTION THEREON, 


10077. Contesting application. 


Where the district court, sitting in 
probate, instead of hearing a petition 
for letters of administration, a counter- 
petition and a motion to strike the 
original petition from the files, together, 
as required by this section, simply heard 
and granted the motion to strike, its 


10078. Hearing of application. 


action was without authority of law, and 
void. State ex rel. Peel v. District 
Court, 59 Mont. 505, 197 Pae. 741. 


For text treatment of this subject see 
vol. 11 Cal. Jur. 361. 


Cited as section 7442, Revised Codes, in State ex rel. Peel v. District Court, 59 


Mont. 505, 517, 197 Pac. 741. 


10082. Letters may be granted to others than those entitled. 
Cited in In re Estate of Welscher, 77 Mont. 164, 168, 250 Pac. 447. 


CHAPTER 30. 
OATHS AND BONDS OF EXECUTORS AND ADMINISTRATORS, 


10088. Bond of administrators, form and requirement of. 


The general bond of an administrator 
given under this section covers all moneys 
coming into his hands, whether from sale 
of real property or otherwise; while the 
additional bond required by section 10089 
upon sale of real property belonging to 
the estate is security for his acts in that 


respect only. Baker v. Hanson et al., 
72 Mont. 22, 231 Pac. 902. 

Cited in In re Smith’s Estate, 60 Mont. 
276, 298, 199 Pac. 696. 


For text treatment of this subject see 
vol. 11 Cal. Jur. 391-396. 


10089. Additional bonds—When required. 


The additional bond which may be ex- 
acted from an administrator under this 
section, upon a sale of real property be- 
longing to the estate in his charge, is 
distinct from the further security which 
may be required under sections. 10094, 
10099 and 10102, whenever his general 
bond is deemed insufficient, and, when 
required, the latter security becomes in 


contemplation of law a part of his gen- 
eral bond and the sureties become sub- 
ject to the same measure of. liability. 
Baker v. Hanson et al., 72 Mont. 22, 231 
Pac. 902. 


For text treatment of this subject see 
vol. 11 Cal. Jur. 934, 942. 
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Cited in In re Smith’s Estate, 60 Mont. 276, 298, 199 Pac. 696. 


10094. Citation and requirements of judge on deficient bond—Addi- 


tional security. 


Cited in Baker v. Hanson et al., 72 Mont. 22, 31, 231 Pac. 902. 


10089. Further security may be ordered. 
Cited in Baker v. Hanson et al., 72 Mont. 31, 231 Pac. 902. 


10102. Further security without application of party in interest. 
Cited in Baker v. Hanson et al., 72 Mont. 22, 31, 231 Pac. 902. 


CHAPTER 31. 
SPECIAL ADMINISTRATORS AND THEIR POWERS AND DUTIES. 


10107. Special administrators—When appointed. 


The intent of this section construed 
with sections 10108 and 10109, where 
there is a will valid on its face, is to 
require the court or judge in appointing 
a special administrator to give prefer- 
ence to the person named as executor, 
and where an executor is not named in 
the will, to give preference to the person 
entitled to letters of administration. 


State ex rel. McKennan v. District Court, 
69 Mont. 340, 22 Pac. 426. 

Cited in Nathan v. Freeman et al., 70 
Mont. 259, 270, 41 A. L. R. 138, 225 Pace. 
1015. 


For text treatment of this subject see 
vol. 12 Cal. Jur. 247. 


10108. Special letters may issue at any time. 
Sections 10108 and 10109 were cited in State ex rel. McKennan vy. District Court, 


60 Mont. 340, 343, 222 Pac. 426. 


10111. Duties of special administrator. 


Circumstances may arise in the admin- 
istration of an estate in which the pro- 
bate court, under this section, may author- 
ize a special administrator to vote cor- 
porate stock of the estate in order to 
preserve its value. Gow v. Cascade 


Silver Mines & Mills Co., 66 Mont. 488, 
213 Pac. 1092. 


For text treatment of this subject see 
vol. 12 Cal. Jur. 254. 


CHAPTER 34. 
REMOVAL AND SUSPENSION OF EXECUTORS AND ADMINISTRATORS. 


10124. Suspension of powers of executor. 


Cited in In re Connolly’s Estate, 73 
Mont. 35, 44, 235 Pac. 408. 
Sections 10124, 10125, were cited in 


Mayger v. St. Louis Mining ete. Co., 68 
Mont, 492, 500, 219 Pae. 1102. 


CHAPTER 35. 
INVENTORY AND APPRAISEMENT—POSSESSION OF ESTATE. 


10131. Oath of appraisers and inventory. 
Cited in In re Connolly’s Estate, 73 Mont. 35, 57, 235 Pac. 408. 
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Ch. 36] 


EMBEZZLEMENT OF ESTATE, 


[10133-10141 


10133. Effect of naming a debtor executor. 


Construing this section, which provides 
that an executor who was indebted to his 
testator at the time of the latter’s death 
is liable for the amount owing as for 
money in his hands when the debt be- 
comes due, held that the statute merely 
abrogates the common-law rule whereby 
the bare appointment of an executor 
operated to extinguish any debt due from 
the executor to testator. In re Connolly’s 
Estate, 73 Mont. 35, 235 Pac. 408. 

An executor who was indebted to testa- 
tor at the time of the latter’s death was 
entitled to credit on settlement of his 
account for partial payments made by 
him while acting in his representative 
capacity, and the holding of the trial 
court that payments on account could not 
be made under this section, since there- 
under the executor was liable for the 
whole debt as for money in his hands 


and that the payments made were mere 
‘voluntary contributions, was error. In 
re Connolly’s Estate, 73 Mont. 35, 235 
Pac. 408. 

An executor who held trust funds of 
the decedent in his possession at the time 
he qualified as such at once became liable 
therefor as for money in his hands, under 
this section, with interest thereon from 
the death of decedent, and by thereafter 
continuing to mingle the funds, as he 
had done theretofore, with his own 
moneys and using it in connection with 
his business until it was lost, he was 
bound to account for it with interest. 
In re Rodgers’ Estate, 68 Mont. 46, 217 
Pace. 678. 


For text treatment of this subject see 
vol. 11 Cal. Jur. 472, .473. 


10135. To make oath to inventory. 
Cited in In re Connolly’s Estate, 73 Mont. 35, 57, 235 Pac. 408. 


10138. Administrator and executor to possess real and personal estate. 


This section confers the same right 
upon the heirs as is given to an admin- 
istrator by section 10258 to maintain 
an action for the recovery of real prop- 
erty of his intestate. Lamont v. Vinger, 
61 Mont. 530, 202 Pac, 769. 

Cited in In re Jennings’ Estate, 74 
Mont. 449, 454, 241 Pac. 648; In re Brad- 


field’s Estate, 69 Mont. 247, 260, 221 Pac. 
531; In re Estate of Deschamps, 65 Mont. 
207, 212, 212 Pac. 512; as section 7502, 
Revised Codes, in In re Smith’s Estate, 
60 Mont. 276, 297, 199 Pac. 696. 


For text treatment of this subject see 
vol. 11 Cal. Jur. 1005 et seq. 


10139. Executor or administrator to deliver real estate to heirs or 


devisees, when. 


Under this section, when the time for 
the presentation of claims against an 
estate has expired and all the debts of 
the decedent have been paid, the court 
is without discretion in the premises but 
must deliver the real property to the 
heirs or devisees. In re McGovern’s 
Estate, 77 Mont. 182, 250 Pac. 812. 

Rents and profits of real estate specifi- 
cally devised, when not needed for the 


payment of debts or for administration 
purposes, are payable to the devisee and 
not to the residuary legatee. In re 
Bradford’s Estate, 69 Mont. 247, 221 Pac. 
531. 

Cited in In re Jennings’ 


Estate, 74 
Mont. 449, 454, 241 Pac. 648. 


For text treatment of this subject see 
vol. 11 Cal. Jur. 1009. 


CHAPTER 36. 


PROCEEDINGS TO COMPEL DISCLOSURE OF PROPERTY OF AN ESTATE— 
LIABILITY FOR EMBEZZLEMENT. 


10141. Citation to person suspected to have embezzled estate, etc. 


An order of the district court sitting 
in probate made pursuant to a citation to 
a former administrator under sections 
10141, 10142, to appear and be examined 
concerning his disposition of personal 
property belonging to the estate, cannot 
go further than require a disclosure to 


be used in an action pending or to be 
brought in behalf of the estate; it cannot 
finally adjudicate any right. Baker vy. 
Hanson et al., 72 Mont. 22, 231 Pae. 902. 


For text treatment of this subject see 
vol. 11 Cal. Jur. 476. 
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10142. Refusal to obey citation, penalty for and for embezzlement— 
May be compelled to disclose by imprisonment—Liable for double damages. 


Cited in Baker vy. Hanson et al., 72 Mont. 22, 34, 231 Pac. 902. 


CHAPTER 37. 
PROVISIONS FOR THE SUPPORT OF THE FAMILY. 


10144. Widow and minor children may remain in decedent’s house, 


etc. 


Where in an antenuptial agreement the 
wife released her dower rights in all of 
‘the real estate then owned or thereafter 
to be acquired by the husband, and all 
other rights, title, interest, 
claim and demand whatsoever at law or 
in equity in such real estate; assigned 
to him any claim she might be entitled to 
after becoming his wife or widow in any 
personal property then owned or which 
might be acquired by him thereafter, and 
agreed that in consideration of $150,000 
she would make no further claim against 
him or his estate for any share therein 
to which as his widow she might be 
entitled to, she thereby waived her right 
to an allowance for her support author- 
ized by sections 10144-10147, during ad- 
ministration of the deceased husband’s 
estate. In re Oppenheimer’s Estate, 73 
Mont. 560, 238 Pac. 599. 


property, 


Where at the time a petition for a 
family allowance was filed the estate 
was and had for some time been ready 
to be closed and a reasonable time had 
elapsed for the settlement of its affairs, 
the court abused its discretion in grant- 
ing the petition. In re Trapp’s Estate, 
71 Mont. 154, 227 Pac. 1105. 

Sections 10144-10146 were cited in In 
re Eakin’s Estate, 64 Mont. 84, 87, 208 
Pae. 956. 


Nonresident’s right to widow’s or child’s 
allowance out of estate of one who was 
domiciled in state, note, 26 A. L. R. 1382. 

Separation agreement as affecting right 
to statutory allowance, note, 35 A. L. R. 
1518. 

For text treatment of this subject see 
vol, 11 Cal. Jur. 493, 502, 511, 515, 522. 


10145. All property exempt from execution to be set apart for use 


of family. 


Where decedent left his entire prop- 
erty in equal shares to his widow and a 
daughter by a former marriage, the in- 
strument not showing that it was de- 
vised or bequeathed to the former in lieu 
of her homestead right, she was not pre- 
cluded from claiming a probate homestead 
by taking under the will. In re Trapp’s 
‘Estate, 71 Mont. 154, 227 Pac. 1005. 

The homestead authorized to be se- 
lected by the probate court under this 


section, where none was selected prior to 
the death of decedent, is the homestead 
provided for by sections 6945-6948, and 
therefore the value and extent of it must 
not be any greater than as prescribed by 
those sections. In re Tripps’ Estate, 71 
Mont. 154, 227 Pac. 1005. 


For text treatment of this subject see 
vol. 11 Cal. Jur. 547 et seq., 584 et seq. 


10146. May make extra allowance. 
Cited in In re Eakins’ Estate, 64 Mont. 84, 89, 208 Pac. 956. 


10147. Payment of allowance. 


599. 


Applied with section 10144 in In re Oppenheimer’s Estate, 73 Mont. 560, 238 Pac. 


CHAPTER 38. 
THE HOMESTEAD—PROCEDURE TO SET APART. 


10151. Rights of survivor to homestead. 
Sections 10151-10157 were cited in In re Tripps’ Estate, 71 Mont. 154, 160, 227 


Pace. 1005. 
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CHAPTER 40. 
CLAIMS AGAINST THE ESTATE, 


10170. Notice to creditors—Additional notice. 


This section provides that the executor 
or administrator of an estate shall pub- 
lish a notice to the creditors of the estate 
to present their claims to him “at the 
place of his residence or business, to be 
specified in the notice.” The notice pub- 
lished by defendant executor was to the 
effect that claims should be presented 
“to the executor’ of decedent’s estate 
“at the city of Billings” without specify- 
ing his place of residence or business. 
Held, under the above rule that the 
notice was insufficient, and that the 
court’s holding that plaintiff’s claim was 
barred because not presented within the 
period for presentation fixed in the notice 
was error. Roche Valley Land Co. v. 
Barth et al. 67 Mont. 353, 215 Pac. 654. 

The notice to creditors of an estate 


10173. Time within which claims 


Where after the estate of a deceased 
person had been distributed, the holder of 
a real estate mortgage executed by de- 
eedent during his lifetime commenced 
suit to foreclose without asking for a 
deficiency judgment, the sole heir not 
answering, the district court erred in 
dismissing the suit for want of jurisdic- 
tion because of plaintiff’s failure to allege 
that he had presented his claim to the 
administrator or, in the absence of pres- 
entation of such claim, that he waived 
all recourse against the decedent’s prop- 
erty other than that covered by the mort- 
gage, since the provisions of sections 
10173 and 10180, are applicable only to 
an estate still in course of administration 
and not to one that has been closed. 
State ex rel. Petters & Co. v. District 
Court, 76 Mont. 143, 245 Pac. 529. 

The estate of a deceased person dealt 
with by sections 10173 and 10180, the 
intent of which is to permit a mortgagee 
to foreclose his mortgage although the 
mortgagor has died, provided the mort- 
gagee shall not have recourse against any 
other property of the decedent’s estate 
unless he first presents his mortgage claim 
to the executor or administrator in ac- 
cordance with the statute, ceases to exist 
upon entry of decree of distribution 
which is conclusive and has the force of 
res. adjudicata; after the estate is de- 
clared closed the court has neither juris- 
diction over the property of the estate 
nor the executor or administrator. State 
ex rel. Petters & Co. v. District Court, 
76 Mont. 143, 245 Pac. 529. 

- Claims for rentals falling due under a 


prescribed by this section, and required 
to be published by the executor or ad- 
ministrator, is in the nature of a process, 
and its requirements must be complied 
with in all essentials. Roche Valley 
Land Co. v. Barth et al., 67 Mont. 353, 
215 Pae. 654. 

A valid presentation of a claim of a 
ereditor against an estate may be made 
before notice to cereditors is given, 
Roche Valley Land Co. v. Barth et al., 
67 Mont. 353, 215 Pace. 654. 

Sections 10170, 10171 were cited in 
State ex rel. Petters & Co. v. District 
Court, 76 Mont. 143, 147, 245 Pac. 529. 


For text treatment of this subject see 
vol. 11 Cal. Jur. 640. 


against an estate to be presented. 


lease the term of which had not expired 
at the time the lessee died and the prop- 
erty covering which was thereafter oc- 
cupied by his executor in his representa- 
tive capacity, held to have been “claims 
arising upon contracts not due” within 
the meaning of this section, which must 
be presented to the executor within the 
time specified in the notice to creditors 
to save them from being barred. Nathan 
v. Freeman, 70 Mont. 259, 41 A. L. R. 
138, 225 Pac. 1015. 

This section, providing that claims 
against a decedent’s estate arising upon 
contracts, whether due, not due or con- 
tingent, are barred unless presented to 
the executor within the time limited in 
the notice to creditors, and section 10180, 
declaring that a creditor cannot maintain 
suit on his claim (excepting a mortgage 
debt or claim for funeral expenses) unless 
so presented, have reference only to in- 
debtedness of the deceased contracted by 
him in his lifetime and existent at the 
time of death, and therefore have no 
application to obligations arising subse- 
quent to his death by reason of a breach | 
of an executory contract, such latter obli- 
gation becoming by operation of law 
that of his personal representative. 
Nathan v. Freeman et al., 70 Mont. 259, 
41 A, L. R. 138, 225 Pac. 1015. 

A elaim of an executor against the 
estate in his charge must be presented 
for allowance within the same time as 
the claims of other creditors, and if not 
so presented is barred under the provi- 
sions of this section. In re Rodgers’ 
Estate, 68 Mont. 46, 217 Pac. 678. 


1007 


10174-10178] 


Where a partnership is dissolved hy 
death, and upon liquidation of its affairs, 
or in course thereof, it appears that the 
deceased partner was indebted to the 
survivor in an amount over and above 
the partnership assets, the latter must 
present his claim for allowance under 
the provisions of this section. Mares v. 
Mares et al., 60 Mont. 36, 199 Pac. 267. 

Cited as section 7525, Revised Codes, in 
King v. Mayor of City of Butte, 71 Mont. 
309, 312, 230 Pac. 62; Roche Valley Land 
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Co. v. Barth et al., 67 Mont. 353, 356, 215 
Pac. 654; Nevin-Frank Co. v. Hubert, 
67 Mont. 50, 54, 214 Pace. 959. 


Presentation of claim as condition pre- 
cedent to action on contingent claim, 
note, 34 A. L. R. 372. 

Applicability of nonclaim statutes to 
claims arising under executory contract, 
notes, 41 A. L. R. 144; 47 A. L. R. 896. 

For text treatment of this subject see 
vol. 11 Cal. Jur. 654, 664 et seq. 


10174. Claims to be sworn to, and when allowed to bear same inter- 


est as judgment. 


In the absence of statute so providing, 
a claim against the estate of a debtor 
held by assignment need not be verified 
by the assignor. Nevin-Frank Co. v. 
Hubert, 67 Mont. 50, 214 Pae. 959. 

Where the claim of a _ corporation 
against an estate as presented to the 
executrix was otherwise sufficient, the 
fact that the verification made by its 
president in its behalf did not contain the 
statement that the claimant was a cor- 
poration, a fact admitted at the trial by 
defendant executrix, did not render it 
fatally defective. Nevin-Frank Co. v. 
Hubert, 67 Mont. 50, 214 Pac. 959. 

Where a claim against an_ estate 
showed on its face that it was made by 
claimant as guardian, the fact that the 
verification required by this section was 
made by him individually without any 
reference to his official capacity as 
guardian did not render the claim fatally 
defective. In re Stinger Estate, 61 Mont. 
173, 201 Pac. 693. 

An affidavit made by the bookkeeper 
of a corporation, without setting forth 
the reason why the claimant itself did 
not make it, was an improper verifica- 
tion under this section, and the recital 
that the claimant is a corporation was 
insufficient to cure the defect. The Ull- 
man Co. v. Adler, 59 Mont. 232, 196 Pac. 
157. 

The affidavit called for by this section, 
to accompany a claim against an estate, 
is not required as evidence of the ex- 


istence of the debt, but as evidence of 
good faith to prevent the presentation of 
spurious or fictitious claims. The Ullman 
Co. v. Adler, 59 Mont. 232, 196 Pace. 157. 

There must be a substantial compliance 
with the requirements of every provision 
of this section, specifying what the veri- 
fication of a claim against the estate of 
the decedent must contain; where there 
is no such compliance, the claim is in- 
effectual as a basis for legal liability. 
The Ullman Co. v. Adler, 59 Mont. 232, 
196 Pac. 157. 

Where the affidavit in verification of a 
claim against an estate omitted to set 
forth that no payments had been made 
thereon which were not credited as re- 
quired by this section, it was ineffectual 
as a basis of legal liability against it, and 
neither itemization of the claim, in the 
shape of debits and eredits, nor the 
statement that the claim was lawful, just, 
true and correct, nor the vouchers and 
proofs which may be required by the 
executor or administrator, could supply 
the defect. The Ullman Co. v. Adler, 59 
Mont. 232, 196 Pae. 157. 

Sections 10174-10176 were cited in 
State ex rel. Rankin v. Yellowstone 
Bank ete. Co., 75 Mont. 43, 50, 243 Pae. 
813; Burnett v. Neraal, 67 Mont. 189, 
191, 214 Pac. 955; Nevin-Frank Co. v. 
Hubert, 67 Mont. 50, 54, 214 Pac. 959. 


For text treatment of this subject see 
vol. 11 Cal. Jur. 704, 712, 732. 


10177. Approved claims or copies to be filed—Claims secured by 


liens may be described—Lost claims. 


Under this section, a claim against the 
estate of a decedent, founded upon a 
promissory note which is neither lost nor 
destroyed must be accompanied either 
by the original note or a copy of it when 
presented to the executor or administrator 
for allowance; where not so accom- 


-10178. Limitation of actions on rejected claims. 


panied the claim may properly be re- 
jected. Burnett v. Neraal, 67 Mont. 189, 
214 Pae. 955. 


For text treatment of this subject see 
vol. 11 Cal. Jur. 705, 707, 734, 743, 755. 


When a elaim is 


rejected either by the executor or administrator, or the judge, the holder 
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must bring suit in the proper court against the executor or administrator 
within three months after the date such claim is filed, with indorsement 
thereon showing the rejection thereof, in whole or in part, in the office 
of the clerk of court in which the proceedings are pending, if it be then 
due, or within two months after it becomes due, otherwise the claim 


shall be forever barred. 


Amd. Sec, 1, Ch. 11, L. 1925. 


The fact that the first action brought 
against an executrix after rejection of a 
claim was dismissed for want of juris- 
diction to determine the merits does not 
establish that the action was not brought 
in a proper court as required by this sec- 
tion and does not prevent a new action 
within one year after such dismissal un- 


der section 9054. Gilmore v. Gilmore, 270 
Fed. 260. 

Cited as section 7530, Revised Codes, 
in In re Smith’s Estate, 60 Mont. 276, 
298, 199 Pac. 696; The Ullman Co. v. 
Adler, 59 Mont. 232, 234, 196 Pac. 157. 


For text treatment of this subject see 
vol. 11 Cal. Jur. 774. 


10180. Claims must be presented before suit. 


This section and section 10173 have 
reference only to the indebtedness of the 
deceased contracted by him during his 
lifetime, and existent at the date of his 
death. Nathan v. Freeman et al. 70 
Mont. 259, 41 A. L. R. 188, 225 Pac. 
1015. 

Applied with section 10173 in State ex 
rel. Petters & Co. v. District Court, 76 
Mont. 143, 245 Pac. 529. 


Cited as section 7532, Revised Codes, in 
The Ullman Co. v. Adler, 59 Mont, 232, 
234, 196 Pac. 157. 


For text treatment of this subject see 
vol. 11 Cal. Jur. 573, 632, 654, 656, 770- 
780, 1126. 


10185. Effect of judgment against executor. 


Cited in State ex rel. Rankin v. Yel- 
lowstone Bank ete. Co., 75 Mont. 43, 50, 
243 Pac. 813; as section 7536, Revised 


Codes, in Lamont v. Vinger, 61 Mont. 
530, 543, 202 Pac. 769; In re Smith’s Hs- 
tate, 60 Mont. 276, 296, 199 Pac, 696. 


10191. Claims of executor, etc., against the estate. 
Cited in In re Rodgers’ Estate, 68 Mont. 46, 55, 217 Pac. 678. 


10194. Executor may pay interest. 
Cited in In re Jennings’ Estate, 74 Mont. 449, 465, 241 Pac. 648, 


CHAPTER 41. 


SALES OF PROPERTY OF ESTATE IN GENERAL — BORROWING MONEY — 
SALES OF PERSONAL PROPERTY. 


10195. Estate chargeable with debts—No priority. ¥ 


Cited in In re MecGovern’s Estate, 77 
Mont. 182, 197, 250 Pac. 812; Mathews 


10196. Money may be borrowed. 


v. Marsden et al., 71 Mont. 502, 511, 230 
Pac. 775. 


Cited as section 7547, Revised Codes, in Lamont v. Vinger, 61 Mont. 530, 542, 202 


Pac. 769. 


10197. No sales valid except by order of district court. 
Cited in In re Jennings’ Estate, 74 Mont. 449, 457, 241 Pac. 648, 
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CHAPTER 43. 
SALES OF REAL ESTATE AND REALTY CONTRACTS. 


10210. Executor or administrator may sell property, when. 


Sections 10210, 10211 were cited in In 
re McLure’s Estate, 76 Mont. 476, 487, 
248 Pac. 362. 

This and the four following sections 


were cited as sections 7561-7565, Revised 
Codes, in Lamont v. Vinger, 61 Mont. 530, 
538, 202 Pac. 769. 


10212. Citation to interested persons to appear. If it appears to the 
court or judge, from such petition, that it is necessary, or that it would 
be for the advantage, benefit, and best interests of the estate, and those 
interested therein, including the minor heirs, if any, to sell the whole 
or some portion of the real estate, for the purposes and reasons men- 
tioned in the preceding section, or any of them, such petition must be 
filed, and an order thereupon made, directing all persons interested in 
the estate to appear before the court or judge, at a time and place 
specified, not less than fifteen, nor more than thirty days from the time 
of making such order, to show cause why an order should not be 
granted to the executor or administrator to sell so much of the real 
estate of the decedent as is necessary. 

Amd. Sec. 1, Ch. 67, L. 1927. 
Where the proceedings had before the 


to collateral attack. Lamont v. Vinger, 
61 Mont. 530, 202 Pac. 769. 


probate court on application by an ad- 
ministrator for an order of sale of real 
property disclosed that no order to show 
cause was ever made, published or served 
upon the parties interested, the sale was 


Cited in In re McGovern’s Estate, 77 
Mont. 182, 198, 250 Pace. 812. 


For text treatment of this subject see 


vol. 11 Cal. Jur. 908. 


void for want of jurisdiction and open 


10213. Copy to be served—Assent or publication. A copy of the 
order to show cause must be personally served on all persons interested 
in the estate, any general guardian of a minor so interested, and any 
legatee, or devisee, or heir of the decedent, provided they are residents 
of the county. If any such persons are not residents of the county the 
elerk of the court must forthwith deposit a copy of the order in the 
postoffice, registered, postage prepaid, directed to the person to be 
served, at his place of residence, such service to be at least ten days 
before the time appointed for hearing the petition, or such order may 
be published once a week for two consecutive weeks in such newspaper 
in the county as the court or judge may direct. If all persons interested 
in the estate join in the petition for the sale or signify in writing their 
assent thereto, the notice may be dispensed with, and the hearing may be 
had at any time. 

Amd. Sec. 2, Ch. 67, L. 1927. 
For text treatment of this subject see vol. 11 Cal. Jur. 909. 


10216. To sell real estate, or any part, when. 


Cited in In re MeGovern’s Estate, 77 
Mont. 182, 198, 250 Pac. 812; as section 


7567, Revised Codes, in Lamont v, Vinger, 
61 Mont. 530, 539, 202 Pac. 769. 
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10219. Interested persons may apply for order of sale— Form of 
petition. 
Cited in In re McLure’s Estate, 76 Mont. 476, 487, 248 Pac. 362. 


10220. Notice of sale. When a sale is ordered, and it is to be made 
at public auction, notice of the time and place must be posted in three 
of the most public places in the county in which the land is situated, 
and published once in a newspaper, if there be one printed in the same 
county, but if none, then in such paper as the court or judge may 
direct, not less than seven days before the date of sale; the lands and 


tenements to be sold must be described with common certainty in the 


notice. 
Amd. Sec. 3, Ch. 67, L. 1927. 


For text treatment of this subject see vol. 11 Cal. Jur. 916. 


10225. Return of proceedings—Notice of hearing—Setting aside sale 


—Resale. 


Where the probate court refuses to 
confirm an administrator’s sale of real 
property made under its order, it must 
under this section, order a resale. In re 
MecLure’s Estate, 76 Mont. 476, 248 Pac. 
362. 

If an administrator’s sale of real prop- 
erty may, under this section, be set aside 
for inadequacy of consideration alone 
without a showing that on resale a bid 
exceeding that received by at least ten 
per cent may be had, the rule can exist 
only in cases where it is made to appear 
that the bid made is so grossly inade- 
quate as to raise a presumption of fraud 


and unfairness in the conduct of the sale. 
In re MeLure’s Estate, 76 Mont. 476, 248 
Pac. 362. 

The district court, under this section, 
may set aside an administrator’s sale of 
the decedent’s real property if it is made 
to appear that the proceedings were un- 
fair, or that the bid was disproportionate 
to its value and that, on a resale, a bid 
exceeding that received by at least ten 
per cent might be had. In re McLure’s 
Estate, 76 Mont. 476, 248 Pac. 362. 


For text treatment of this subject see 
vol. 11 Cal. Jur. 862, 925-934, 


10226. May file objections, when and who. 


While an administrator is not one of 
the “persons interested in the estate” who 
may file objections to the confirmation 
of a sale of the estate under this section, 
and his recommendation when making re- 
turn of the sale that the sale be not con- 
firmed may have been insufficient to give 
the court jurisdiction to make an order 
refusing to confirm, where the bidders 
by a petition filed subsequent to the re- 


turn asked that a hearing be had thereon 
as they could do under this section as 
parties most interested in the confirma- 
tion, it was vested with jurisdiction to 
proceed. In re MeLure’s Estate, 76 
Mont. 476, 248 Pac. 362. 


For text treatment of this subject see 
vol. 11 Cal. Jur. 927. 


10227. When order of confirmation is to be made, and when not. 
Cited in In re McLure’s Estate, 76 Mont. 476, 489, 248 Pac. 362. 


10228. Conveyances. 


Cited in In re McLure’s Estate, 76 Mont. 476, 486, 248 Pac. 362. 


10245. Limitation of actions for vacating sale, etc. 


An action to recover real property sold 
by an administrator under an alleged 
void order of sale, brought after the 
limitation prescribed by this section, 
within which an heir must commence his 
action had expired, but within the three- 


year period after reaching his majority 
(sec. 10246) was not barred. Lamont v. 
Vinger, 61 Mont. 530, 202 Pac. 769. 


For text treatment of this subject se 
vol. 11 Cal. Jur. 878-883. 


1011 


10246-10256] CopE or Civin PROCEDURE. [Part IV 


10246. To what cases preceding section not to apply. 
Applied with section 10245 in Lamont v. Vinger, 61 Mont. 530, 202 Pac. 769. 


CHAPTER 44. 
MORTGAGING AND LEASING REAL ESTATE. 


10249. Judge may empower administrator to mortgage or lease real 
estate. 


Sections 10249-10255 were cited as sections 7600, 7601 in Lamont v. Vinger, 61 
Mont. 530, 542, 202 Pac. 769. 


10251. Order to show cause. Upon filing such petition an order 
must be made by the court or judge, requiring all persons interested in 
the estate to appear before the court or judge, at a time and place 
specified, not less than fifteen (15) nor more than thirty (80) days 
thereafter, then and there to show cause why the realty (briefly indicat- 
ing it); or some part thereof, should not be mortgaged for the amount 
mentioned in the petition (stating such amount), or such lesser amount 
as to the court or judge shall seem meet, and referring to the petition 
on file for further particulars. 


Amd. Sec. 1, Ch. 70, L. 1927. 
For text treatment of this subject see vol. 11 Cal. Jur. 962. 


10252. Service of order—Assent to petition. The order to show 
cause may be personally served on the persons interested in the estate, 
at least ten (10) days before the time appointed for hearing the petition, 
or it may be published once a week for two (2) successive weeks in 
such newspaper published in the county, as the court or judge shall 
direct. If all persons interested in the estate join in the petition or 
signify in writing their assent thereto, the notice may be dispensed 
with, and the hearing may be had at any time; provided, further, that 
if such petition is for the purpose of extending or renewing any mort- 
gage already subsisting on said realty, or on some part thereof, and the 
court finds such extension or renewal necessary or to the best interest 
of the estate, the court may make an order authorizing the extension or 
renewal of such mortgage without notice. 

Amd. Sec. 2, Ch. 70, I. 1927. 
For text treatment of this subject see vol. 11 Cal. Jur. 961. 


10256. Obtaining order to lease. To obtain an order to lease the 
realty, the proceedings to be taken and the effect thereof shall be as 
follows: 

1. The executor, administrator, or any person interested in the 
estate, may file a verified petition showing: The advantage or advantages 
that may accrue to the estate from giving a lease; a general description of 
the property proposed to be leased; the term, rental, and general con- 
ditions of the proposed lease; and the names of the legatees and devisees, 
if any, and of the heirs of the deceased, so far as known to the 
petitioner. 
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2. Upon filing such petition an order must be made by the court 
or judge, requiring all persons interested in the estate to appear before 
the court or judge, at a time and place specified, not less than two nor 
more than four weeks thereafter, then and there to show cause why 
the realty (briefly indicating it) should not be leased for the period 
(stating it), at the rental mentioned in the petition (stating it), and 
referring to the petition on file for further particulars. 

3. The order to show cause must be personally served on the persons 
residing in the county interested in the estate, at least ten days before 
the time appointed for hearing the petition, or be published for two 
successive weeks in a newspaper of general circulation published in the 
county. 

4. At the time and place appointed in the order to show cause, 
or such other time and place to which the hearing may be postponed, 
the court or judge having first received satisfactory proof of personal 
service or publication of the order to show cause, must proceed to hear 
the petition, and any objections that may be filed or presented thereto. 
Upon such hearing, witnesses may be compelled to attend and testify 
in the same manner and with like effect as in other cases, and the 
court or judge may, in its or his discretion, appoint one or more, not 
exceeding three, disinterested persons to appraise the rental value of 
the premises, and direct that a reasonable compensation for their ser- 
vices, not to exceed five dollars per day, be paid by the estate. If, after a 
full hearing, the court or judge is satisfied that it will be for the ad- 
vantage of the estate to lease the whole or any portion of the real 
estate, an order must be made authorizing, empowering, and directing 
the executor or administrator to make such lease. The order may pre- 
scribe the minimum rental to be received for the premises, and the 
period of the lease, which must in no ease be longer than for five 
years, except that a lease or contract providing for the exploration of 
the premises for oil, gas or hydrocarbons may provide for a term of’ 
five years or for as long thereafter as oil, gas or hydrocarbons ghall be 
produced in commercial quantities, and may prescribe the other terms 
and conditions of such lease. 

5. After the making of the order to lease, the executor or adminis- 
trator must execute, acknowledge, and deliver a lease of the premises, 
for the rent, and dl and SEN the conditions specified in the order 
such lease before it shall become effective shall be approved by the 
court or judge thereof before delivery, setting forth in the lease that it 
is made by authority of the order, and giving the date of such order. A 
certified copy of the order shall be recorded in the office of the county 
clerk of every county in which the leased land, or any portion thereof, 
lies. 

6. Every lease so made shall be effectual to demise and let, at the 
rent, for the term, and upon the conditions prescribed therein, the 
premises described therein. Jurisdiction of the court to administer the 
decedent’s estate shall be effectual to vest such court and judge with 
jurisdiction to make the order for the lease, and such jurisdiction shall 
‘conclusively inure to the benefit of the lessee, his heirs and assigns. No 
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omission, error, or irregularity in the proceedings impairs or invalidates 
the same, or the lease made in pursuance thereof. 


Amd. Sec. 1, Ch. 113, L. 1923. 


For text treatment of this subject see vol. 11 Cal. Jur. 969. 


CHAPTER 45. 


GENERAL POWERS AND DUTIES OF EXECUTORS AND ADMINISTRATORS— 
TO RECOVER PROPERTY—TO MAINTAIN ACTIONS—OTHER POWERS. 


10257. Executors to take possession of the entire estate. 


For discussion of the duties of an ad- 
ministrator with respect to the manage- 
ment of an estate, and his liability for 
failure to exercise due diligence in such 
management, see In re Jennings’ Estate, 
74 Mont. 449, 241 Pac. 648; Scott et al. 
v. Tuggle, 74 Mont. 476, 241 Pace. 229. 

Cited in In re Bradfield’s Estate, 69 


Mont. 247, 261, 221 Pac. 531; Mayger v. 
St. Louis Mining ete. Co., 68 Mont. 492, 
500, 219 Pace. 1102. 


For text treatment of this subject see 
vol. 9 Cal. Jur. 473; vol. 11 Cal. Jur. 
995, 996, 1005, 1060. 


10258. Executors may sue and be sued for recovery of property. 


The right given to an administrator by 
this section, to maintain an action for 
the recovery of real property of his in- 
testate (if applicable to an action to re- 
cover property sold by him under an 
order of sale) is not exclusive, section 
10188 conferring the same right upon 
the heirs. Lamont v. Vinger, 61 Mont. 
530, 202 Pac. 769. 


Cited in In re Estate of Deschamps, 
65 Mont. 207, 215, 212 Pac. 512. 


For text treatment of this subject see 
vol. 1 Cal. Jur. 69, 72; vol. 11 Cal. Jur. 
1055, 1091, 1115. 


10261. Surviving partner to settle business—Interest therein to be 


appraised—Account to be rendered. 


Where the affairs of a general part- 
nership dissolved by death were not fully 
settled, an action for an accounting by 
the surviving partner for his sole benefit, 
against the executrix of the decedent did 
not lie, in view of the provisions of this 
section, which inter alia make it the duty 
of the survivor who, in contemplation 
of law, is in actual possession of the 


sonal representative of the 


partnership property, to wind up its af- 
fairs, and thereupon account to the per- 
decedent. 
Mares v. Mares et al, 60 Mont. 36, 199 
Pac. 267. 


For text treatment of this subject see 
vol. 11 Cal. Jur. 1029-1033, 1099; vol. 20 
Cal. Jur. 794, 807 et seq., 829. 


CHAPTER 46. 
CONVEYANCE OF REAL ESTATE BY EXECUTORS AND ADMINISTRATORS. 


10279. Curative deeds. 


Under the constitutional provision that 
no one shall be deprived of property 
without due process of law, a curative act 
cannot go to the extent of supplying ju- 
risdiction where there was none in the 
first instance because of lack of notice 
and opportunity to be heard. Under this 
rule it was held that this section was 


ineffectual to cure the fatal omission of 
the court to take the steps necessary to 
give it jurisdiction to make an order of 
sale of the real property of an intestate. 
Lamont v. Vinger, 61 Mont. 530, 202 
Pac. 769. 

Cited in Harwood v. Scott, 65 Mont. 
521, 530, 211 Pae. 316, 
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CHAPTER 47. 
LIABILITIES AND COMPENSATION OF EXECUTORS AND ADMINISTRATORS. 


10282. Executor to be charged with all estate, etc. 


Cited in Scott et al. v. Tuggle, 74 
Mont. 476, 481, 241 Pac. 229; In re Jen- 
nings’ Estate, 74 Mont. 449, 463, 241 Pac. 
648; In re Connolly’s Estate, 73 Mont. 


35, 55, 235 Pac. 408; In re Bradfield’s 
Estate, 69 Mont. 247, 261, 221 Pace. 531; 
Mayger v. St. Louis Mining ete. Oo., 
68 Mont. 492, 500, 219 Pac. 1102. 


10283. Not to profit or lose by estate. 
Sections 10283, 10284 were cited in In re Connolly’s Estate, 73 Mont. 35, 45, 235 


Pac. 408. 


10284. Uncollected debts without fault. 


Neither an executor nor an administra- 
tor is liable in his representative capa- 
city upon any debt due his decedent as 
for money in hand, where during the 
progress of the administration, he had 
no means from which the debt could 
have been paid. In re Connolly’s Hstate, 
73 Mont, 35, 235 Pac. 408. 


Cited in Scott et al. v. Tuggle, 74 
Mont. 476, 483, 241 Pac. 229; Mayger v. 
St. Louis Mining ete. Co., 68 Mont. 492, 
500, 219 Pac. 1102. 


For text treatment of this subject see 
vol. 11 Cal. Jur. 32, 37. 


10285. Compensation of the executor and administrator. 


The amendment of this section, made 
by chapter 55, L. 1919, goes no further 
than to expressly authorize the district 
court sitting in probate to do what un- 
der the section before amendment it 
could do only under its implied power, 
viz.: to fix the amount to be allowed to 
the personal representative of an estate 
as compensation for the services of an 
attorney in advance of the _ actual 
payment of the fee by him, and there- 
fore under it the court has not the 
power on the petition of an attorney 


10287. 


Whether an administrator is entitled 
to commissions as provided for by this 
section, is dependent upon whether he 
earned them, by attending to the duties 
of his trust with fidelity and in accord- 
ance with the provisions of the law; 
hence wilful neglect and mismanagement 
of the estate are sufficient to authorize 
the court in withholding them or such 
part of them as it may see fit to with- 
hold in the exercise of the discretion 


to fix and allow to him directly the com- 
pensation due him from an administra- 
tor in his representative capacity, to be 
paid out of the funds of the estate as a 
legal claim against it. In re McLure’s 
Estate, 68 Mont. 556, 220 Pac. 527. 

Cited in In re Jennings’ Estate, 74 
Mont. 468, 473, 241 Pace. 655. 


For text treatment of this subject see 
vol, 11 Cal. Jur. 1152-1156, 1187; vol. 
12 Cal. Jur. 34, 109. 


Compensation of executors and administrators. 


lodged in the court in that respect. In 
re Jennings’ Estate, 74 Mont. 468, 241 
Pac. 655. 


Lien on, or outstanding interest in, 
property, as affecting computation of com- 
missions of executors or administrators, 
note, 46 A. L. R. 239. 

For text treatment of this subject see 
vol. 11 Cal. Jur. 1153, 1154, 1162, 1170; 
vol. 12 Cal. Jur. 261, 270. 


CHAPTER 48. 
ACCOUNTING AND SETTLEMENT BY EXECUTORS AND ADMINISTRATORS. 


10288. Exhibit of receipts and disbursements and claims allowed. 


Cited in In re Jennings’ Estate, 74 
Mont. 468, 472, 241 Pac. 655; In re 


Jennings’ Estate, 74 Mont. 449, 456, 241 
Pac. 648, 
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10294. To render accounts at the expiration of term. 
Cited in In re Jennings’ Estate, 74 Mont. 449, 456, 241 Pac. 648. 


10295. Citation of executors, etc., to account after discharge. When 
the authority of an executor, administrator or guardian ceases, or is re- 
voked for any reason, he may be cited to account before the court or 
judge, at the instance of the person succeeding to the administration 
of the same estate, in like manner as he might have been cited by any 
person interested in the estate during the time he was executor, adminis- 
trator or guardian. If an executor, administrator or guardian dies, 
his accounts may be presented by his personal representative to and 
settled by the court in which the estate of which he was executor, 
administrator or guardian is being administered, and upon the petition 
of the successor of such deceased executor, administrator or guardian, 
such court may compel the personal representative of such deceased 
executor, administrator or guardian to render an account of the ad- 
ministration of his testator, intestate or ward, and must settle such 


account as in other cases. 


Amd. Sec, 1, Ch. 11, L. 1927. 


An action at law to recover from an 
administrator and his surety a money 
judgment for assets in the hands of the 
former does not lie until after account- 
ing and settlement had in the probate 
proceedings. O’Sullivan v. Alexander et 
al., 73 Mont. 12, 234 Pace. 1099. 

The district court sitting in probate 
has the same jurisdiction in the matter 
of issuing process, under this section and 
10361, as has the district court; hence 
superior authority of the district court 
in that regard cannot be urged as a rea- 


son for invoking its jurisdiction, rather 
than that of the probate court, in an 
action against an administrator who had 
removed’ from the state, and his surety, 
to recover assets of the estate prior to 
settlement of the former’s account. 
O’Sullivan v. Alexander et al., 73 Mont. 
12, 234 Pace. 1099. 

Cited in Baker v. Hanson et al., 72 
Mont. 22, 32, 231 Pac. 902. 


For text treatment of this subject see 
vol. 11 Cal. Jur. 436. 


10302. All matters may be contested by the heirs—Hearing. 
Cited as section 7648, Revised Codes, in In re Smith’s Estate, 60 Mont. 276, 295, 


199 Pac. 696. 


10303. Settlement of accounts to be conclusive, when and when not. 


The rule that an order approving an 
administrator’s final account is conclusive 
of all matters involved which might have 
been disputed at the hearing but were 
not has no application in an action by 
his successor against the sureties on his 
predecessor’s bond to recover property 
of the estate fraudulently concealed by 
him, where no one interested in the es- 
tate prior to the time he presented his 
final report, knew of the existence of the 
property or that it belonged to the es- 
tate. Baker v. Hanson et al., 72 Mont. 
22° 231" Pac.” 902. 

An order settling an executor’s account 
is not binding upon the court in consider- 
ing his second account filed about a year 


later, the provision of this section mak- 
ing settlement conclusive, having no ap- 
plication where the executor has been 
guilty of fraud. In re Bradfield’s Estate, 
69 Mont. 247, 221 Pac. 531. 

Where a minor asks to have the ac- 
counts of the executrix previously ap- 
proved reopened, the previous settlement 
is, under this section, prima facie evi- 
dence of the correctness of the account, 
and the burden rests upon him to prove 
that a certain item was erroneously al- 
lowed and approved. In re Eakins’ Hs- 
tate, 64 Mont. 84, 208 Pac. 956. 


For text treatment of this subject see 
vol, 12 Cal. Jur. 62, 72. 


10306. Moneys invested by order of court. 


An executor or administrator who 
makes loans of estate funds without au- 


thority of court does so at the peril of 
being held liable for losses sustained by 
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the estate; whereas if the course pre- 
scribed by the statute is pursued he will 
be relieved of liability upon a showing 
that the loss was not occasioned by his 
own fault. In re Connolly’s Estate, 73 
Mont. 35, 235 Pac. 408. 


PARTITION AND DISTRIBUTION OF ESTATE, 


[10307-10323 


Cited in In re Bradford’s Estate, 69 
Mont. 247, 258, 221 Pac. 531; In re 
Eakins’ Estate, 64 Mont. 84, 92, 208 Pac. 
956. 


CHAPTER 49. 
THE PAYMENT OF DEBTS OF THE ESTATE. 


_ 10307. Order in which debts to be paid. 


Cited in In re Jennings’ Estate, 74 
Mont. 449, 458, 241 Pac. 648; Nathan v. 
Freeman et al., 70 Mont. 259, 267, 41 


A. L, R. 1388, 225 Pac. 1015; State ex rel. 
Rankin v. Yellowstone Bank ete. Co., 
75 Mont. 43, 50, 243 Pac. 813. 


10309. Estate insufficient, a dividend to be paid. , 


In the absence of statute regulating 
the manner in which a secured creditor 
of an insolvent state bank shall share 
in its general assets, held, that the rule 
prescribed by the Revised Codes for the 
computation of dividends from the gen- 
eral assets of the estate of a deceased 
insolvent must control, to wit: that the 
basis for computing dividends is the 
amount due the secured creditor,—after 
deducting any amounts he may have re- 


ceived from his security subsequent to 
the closing of the bank,—at the time 
he presents his claim, and not the balance 
due at the time any particular dividend 
is distributed. State ex rel. Rankin v. 
Yellowstone Bank ete. Co., 75 Mont. 43, 
243 Pac. 813. 


For text treatment of this subject see 
vol. 12 Cal. Jur. 97. 


CHAPTER 50. 
PARTITION AND DISTRIBUTION PRIOR TO FINAL SETTLEMENT OF ESTATE. 


10318. Payment of legacies upon giving bond. 


While an executor (or administrator) 
may resist an application for partial dis- 
tribution, in the absence of statute per- 
mitting him to petition for such distribu- 
tion, he has no right to do so, the right 
to so petition being only conferred upon 
heirs, devisees and legatees by this sec- 


tion and section 10323, and the court 
was therefore without jurisdiction to en- 
tertain his petition. In re Fratt’s Es- 
tate, 60 Mont. 526, 199 Pace. 711. 


For text treatment of this subject see 
vol. 12 Cal. Jur. 138-143, 159. 


10323. Application for distribution. 


Under this section and 10327, rela- 
tive to distribution of estates, failure 
of petitioners to serve nonappearing 
devisees with process does not deprive 
the court of jurisdisction to make the 
order of distribution, it being presumed, 
in the absence of any showing to the con- 
trary, that the notice required by section 
10330 to be given by posting or publi- 
cation was caused to be given by the 
court or judge. In re McGovern’s Estate, 
77 Mont. 182, 250 Pac. 812. 

Where, on a petition for partial distri- 
bution, it was shown that there were no 
debts, that due notice to creditors of the 
estate had been given, that the time 
during which claims should be filed or 
presented had expired, and that the es- 
tate had funds and securities amply suffi- 


cient to cover a bequest to a niece in 
trust and the amount necessary to erect 
a building which the trustees were di- 
rected to construct on lots given her in 
trust, the lots, the amount of the he- 
quest, and the amount needed to erect 
the building should have been set aside 
to the trustee, under this section. In re 
Fratt’s Estate, 60 Mont. 526, 199 Pae. 
cn 

Applied with section 10318 as control- 
ling the right of an executor to resist 
an application for partial distribution of 
an estate. In re Fratt’s Estate, 60 Mont. 
526,199 ‘Paew711. 


For text treatment of this subject see 
vol. 12 Cal. Jur. 146, 149, 158-161. 
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CHAPTER 51. 
DETERMINATION OF HEIRSHIP AND INTEREST IN THE ESTATE. 


10324. Proceedings to determine heirship. 


The district court has jurisdiction of 
an action against the administrator of 
an estate to compel specific performance 
of a contract of adoption entered into 
by his intestate; plaintiff in such an ac- 
tion claiming under the contract and ad- 
versely to the estate and not as an heir 
in privity with it, he is not required to 
proceed under sections 10324 to 10327, 
for the establishment of heirship. 
Gravelin v. Porier et al., 77 Mont. 260, 
250 Pac. 823. 

Where there are no foreign heirs and 
where the persons entitled to share in an 
estate have been fully determined and 
there is no question raised as to their 
rights, the authority of the court to order 
distribution does not depend upon a prior 
determination of heirship under this sec- 
tion and 10325, but if the court should 
deem a proceeding for such determination 
necessary, it would not be warranted in 
dismissing the petition for distribution, 
but should suspend it until such deter- 
mination could be had. In re McGovern’s 
Estate, 77 Mont. 182, 250 Pac. 812. 

Under the provision of this section, 
that a proceeding to determine heirship 
must be presented by petition, that where 


10325. Appearance of parties. 


Under this section, an attorney claim- 
ing a right to appear in behalf of an 
heir at a proceeding to determine heir- 
ship must file written evidence of his au- 
thority to so appear, otherwise the heir 
is not barred from questioning the juris- 
diction of the court to render the decree. 


the parties without filing a petition sub- 
mitted the cause on an agreed statement 
of facts, the court did not acquire juris- 
diction and its judgment therein was a 
nullity. In re Spriggs’ Estate, 68 Mont. 
92, 216 Pac. 1108. 

While ordinarily proceedings to deter- 
mine heirship under this section are not 
necessary as a condition precedent to the 
distribution of an estate, yet where a 
person claiming to be an heir is a resi- 
dent of a foreign country, the court 
must, under section 10327, determine the 
question of heirship as provided in sec- 
tions. 10324-10326, before decreeing dis- 
tribution. State ex rel. Rubin v. District 
Court et al. 62 Mont. 60, 203 Pac. 860. 

Where notice of the hearing of a peti- 
tion for the distribution of an estate was 
not served upon an heir as required by 
this section, the decree rendered in the 
proceeding did not foreclose her rights 
as an heir. State ex rel. Rubin v. Dis- 
trict Court et al., 62 Mont. 60, 203 Pac. 
860. 


For text treatment of this subject see 
vol. 12 Cal. Jur. 123 et seq. 


State ex rel. Rubin v. District Court et 
al., 62 Mont. 60, 203 Pac. 860. 

Applied with section 10324 in In re 
McGovern’s Estate, 77 Mont. 182, 250 
Pae. 812. 


For text treatment of this subject see 
vol. 12 Cal. Jur. 123 et seq. 


CHAPTER 52. 


FINAL DISTRIBUTION OF THE ESTATE—DISCHARGE OF EXECUTOR OR 
ADMINISTRATOR, 


10327. Distribution of estate—How made and to whom. 


The giving of notice of final distribu- 
tion of an estate is jurisdictional; hence 
where a final decree of distribution has 
been set aside in an equity action for 
want of notice to one of the interested 
parties, entry of a corrected decree to 
conform to that rendered in the suit to 
set. aside without notice was a nullity. 
Hoppin v. Long, 74 Mont. 558, 241 Pae. 
636. 

Where a person claiming to be an heir 
of an estate is a resident of a foreign 
country, the court must, under this sec- 


tion, determine the question of heirship 
as provided in sections 10324-10326, he- 
fore decreeing distribution. State ex rel. 
Rubin v. District Court et al., 62 Mont. 
60, 203 Pac. 860. 

Applied with section 10323 in In re Me- 
Govern’s Estate, 77 Mont. 182, 250 Pac. 
812. 

Cited in Gravelin v. Porier et al., 77 
Mont. 260, 275, 250 Pac. 823. 


For text treatment of this subject see 
vol, 12 Cal. Jur. 166 et seq. 
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10328. Order of distribution, contents and finality of. 


A decree of distribution while not 
strictly speaking a judgment is treated 
and reviewable as such and may be set 
aside if obtained by fraud. Hoppin v. 
Long, 74 Mont. 558, 241 Pac. 636. 

Cited in Town of Cascade v. County of 


Cascade, 
806. 


75 Mont. 304, 312, 243 Pace. 


Fér text treatment of this subject see 
vol. 12 Cal. Jur. 186, 199 et seq. 


.10330. Decree to be made only after notice. 


Cited in In re McGovern’s Estate, 77 
Mont. 182, 250 Pac. 812. 


Cited in Hoppin v. Long, 74 Mont. 558, 
573, 241 Pac. 636. 


10332. Final settlement, order and discharge. 


529. 


Cited in State ex rel. Petters & Co. v. District Court, 76 Mont. 143, 148, 245 Pae. 


CHAPTER 53. 
PARTITION OF UNDIVIDED ESTATE AFTER DISTRIBUTION, 


10334. Estate in common—Commissioners. 


That distribution of real property of 
an estate will result in loss and inconve- 
nience to the devisees is of no concern 
to the executor, and the latter cannot 
defeat a petition for such distribution 
on the ground that for that reason a 
prior order of sale should stand, under 
this section and 10335, these sections be- 
ing applicable only to action by the court 


after distribution and at the instance of 
interested parties. In re McGovern’s Es- 
tate, 77 Mont. 182, 250 Pae. 812. 

Cited in Hoppin v. Long, 74 Mont. 558, 
569, 241 Pac. 636. 


For text treatment of this subject see 
vol, 12 Cal. Jur. 215. 


CHAPTER 56. 


MISCELLANEOUS — ORDERS — PROCESS — MINUTES — RECORDS — TRIALS 
AND APPEALS. 


10359. Style of citation. 


Cited in State ex rel. Kelly v. District Court et al., 73 Mont. 84, 90, 235 Pac. 751. 


10361. Citation—How served. 


The district court sitting in probate 
has the same jurisdiction in the matter 
of issuing process under this section and 
section 10295 as has the district court; 
hence superior authority of the district 
court in that regard cannot be urged as 
a reason for invoking its jurisdiction, 
rather than that of the probate court, in 
an action against an administrator who 
had removed from the state, and his 


surety, to recover assets of the estate, 
prior to settlement of the former’s ac- 
count. O’Sullivan v. Alexander et al., 
73 Mont. 12, 234 Pac. 1099. 

Sections 10361-10363 were cited in 
State ex rel. Kelly v. District Court, 73 
Mont. 84, 90, 235 Pac. 751. 


For text treatment of this subject see 
vol. 12 Cal. Jur. 314, 


10365. Rules of practice generally. 
Cited in In re Spriggs’ Estate, 68 Mont. 92, 95, 216 Pac. 1108, 


10366. New trials and appeals. 


This and sections 10368, 10369, were 
cited as sections 7712, 7714, 7715, Revised 


Codes, in In re Stinger Estate, 61 Mont. 
173, 184, 201 Pac. 693, 
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10369. Court to try case when no jury demanded—How and what 


issues to be tried. 


Where objectors to the allowance of an 
attorney’s fee for services rendereg as 
administrator did not demand a jury 
trial (sec. 10369), they were in no posi- 
tion to complain on appeal that the court 
tried the cause without a jury. In re 


McLure’s Estate, 68 Mont. 556, 220 Pae. 
527. 


For text treatment of this subject see 
vol. 12 Cal. Jur. 319, 321-325. 


10370. Court to appoint attorney for minor or absent heirs, devisees 
or legatees or creditors—When and what compensation he is to receive. 


Cited in Hoppin v. Long, 74 Mont. 558, 574, 241 Pac. 636. 


CHAPTER 957. 
INHERITANCE TAX, 


10377 to 10400 inclusive. 


The above sections comprised the In- 
heritance Tax Law enacted as Ch, 14, Ex. 
L. 1921. They were repealed by Sec. 26, 
Ch. 65, L. 1923. 


For text treatment of this subject see 
vol. 24 Cal. Jur. 416. 

Where a transfer of property is not 
to take effect in possession or enjoyment 
until after the death of the transferor, 
whether made in contemplation of death 
or not, it is subject to the inheritance 
tax. In re Estate of Schuh, 66 Mont. 
50, 212 Pac. 516. 

An agreement between decedent and 
her heirs for the establishment of a trust 
with relation to her personal property 
and the one creating the trust, under 
which the income was to be paid to her 
during her lifetime, executed contempo- 
raneously, and the one dependent upon 
the other, must be construed together in 
determining whether the property was 
subject to an inheritance tax. In re Hs- 
tate of Schuh, 66 Mont. 50, 212 Pac. 516. 

Under the Inheritance Tax Law of 1921 
before amendment it was held that in 
the absence of a provision fixing the rate 
of tax on property in excess of $25,000 


Relating to inheritance taxes. 


where the beneficiary belongs to the first 
class mentioned in section 2, a widow. 
who took property by will in excess of 
that amount was not liable for any tax 
on such excess, and was required to pay 
no more than one per cent on $15,000, the 
amount remaining after the deduction of 
$10,000, the exemption allowed a widow 
by the act. State ex rel. Murray v. 
Walker, 64 Mont. 215, 210 Pac. 90. 

Since inheritance taxes are not imposed 
upon the property which passes by will 
or succession, but upon the privilege of 
so taking, and a person cannot be taxed 
for more than he receives, where prop- 
erty was left to a niece for life, the 
remainder to go to her lineal descendants 
if she left any, and if not, to others 
named, thus leaving it indeterminable 
in whom or when the remainder of the es- 
tate would vest, the remainder interests 
were not taxable to her, and she was 
only liable for the tax based upon the 
value of her life estate. In re Fratt’s 
Estate, 60 Mont. 526, 199 Pace. 711. 

Sections 10377-10400 were cited in 
State ex rel. Rankin v. District Court, 
70 Mont. 322, 324, 225 Pac. 804. 


10377.1. How and when imposed. A tax shall be and is hereby im- 


posed upon any transfer of property, real, personal or mixed, or 
interest therein, or income therefrom in trust or otherwise, to 
person, association or corporation except the state of Montana, or 


any 
any 
any 


of its institutions, county, town or municipal corporations within the 
state, for strictly county, town, municipal or other public purposes, and 
corporations of this state organized under its laws, or voluntary associa- 
tions, organized solely for religious, charitable, or educational purposes, 
which shall use the property so transferred exclusively for the purposes 
of their organization, within the state, in the following cases, except 
as hereinafter provided: 
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(1) By a resident of state. When the transfer is by will or by in- 
testate laws of this state from any person dying possessed of the property 
while a resident of the state. 

(2) Nonresident’s property within state. When a transfer is by will 
or intestate law, of property within the state or within its jurisdiction 
and the decedent was a nonresident of the state at the time of his death. 

(3) In contemplation of death. When the transfer is of property 
made by a resident or by a nonresident when such nonresident’s property 
is within the state, or within its jurisdiction, by deed, grant, bargain, 
sale or gift, made in contemplation of the death of the grantor, vendor, 
or donor, or intended to take effect in possession or enjoyment at or 
after such death. Every transfer by deed, grant, bargain, sale or gift, 
made within two (2) years prior to the death of the grantor, vendor or 
donor, of a material part of his estate, or in the nature of a final dis- 
position or distribution thereof, and without a fair consideration in money 
or moneys worth shall, unless shown to the contrary, be deemed to 
have been made in contemplation of death within the meaning of this 
section. 

(4) When tmposed. Such tax shall be imposed when any such person 
or corporation becomes beneficially entitled, in possession or expectancy, 
to any property or the income thereof, by any such transfer whether 
made before or after the passage of this act; provided that the provisions 
of this act shall apply to all estates of all decedents who have died 
sinee the first day of April, 1921, and which estates remain undistributed 
on the date when this act takes effect, to the same extent and in the same 
manner as though this aet had been in full force and effect at the dates 
of death of such decedents, and if any tax shall have been paid by any 
executor, administrator, heir, legatee or devisee of any such decedent 
before the date when this act takes effect, the amount of such tax 
so paid shall be allowed as a credit on the total amount of tax required 
to be paid by such executor, administrator, heir, legatee, or devisee 
under the provisions of this act. 

(5) Transfer under power of appointment. Whenever any person or 
corporation shall exercise a power of appointment derived from any 
disposition of property, made either before or after the passage of this 
act, such appointment, when made, shall be deemed a transfer taxable 
under the provisions of this act, in the same manner as though the 
property to which such appointment relates belonged absolutely to the 
donee of such power, and had been bequeathed or devised by such donee 
by will; and whenever any person or corporation possessing such a power 
of appointment so derived shall omit or fail to exercise the same 
within the time provided therefor, in whole, or in part, a transfer taxable 
under the provisions of this act, shall be deemed to take place to the ex- 
tent of such omission or failure, in the same manner as though the 
persons or corporations thereby becoming entitled to the possession or 
enjoyment of the property to which such power related, had succeeded 
thereto by a will of the donee of the power failing to exercise such power, 
taking effect at the time of such omission or failure. 

(6) Joint estates. Whenever, any property, real or personal, is held 
in the joint names of two (2) or more persons, or as tenants by the 
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entirety, or is deposited in banks or other institutions or depositaries in 
the joint names of two (2) or more persons and payable to either or the 
survivor upon the death of one (1) of such persons, the right of the 
surviving tenant by the entirety, joint tenant, or joint tenants, person 
or persons, to the immediate ownership or possession of such property 
shall be deemed a transfer of one-half. (144) or other proper fraction 
thereof as though the property to which such transfer relates belonged to 
the tenants by the entirety, joint tenants, or joint depositors as tenants 
in common, and had been bequeathed or devised to the surviving tenant 
by the entirety, joint tenant, or joint tenants, person or persons, by 
such deceased tenant by the entirety, joint tenant, or joint depositor, by 
will, except such part thereof as may be shown to have originally be- 
longed to the survivor and never to have belonged to the decedent. 

(7) Insurance part of estate. All insurance payable upon the death 
of any person over and above fifty thousand dollars ($50,000), shall be 
deemed a part of the property and estate passing to the person or per- 
sons entitled to receive the same and if payable to more than one (1) 
person the said fifty thousand dollars ($50,000) exemption shall be pro- 
rated between such persons in proportion to the amount of insurance 
payable to each. 

(8) On clear market value. The tax so imposed shall be upon the 
elear market value of such property passing by any such transfer to 
each person, institution, association, corporation, or body politic, at 
the rates hereinafter prescribed and only upon the excess of the ex- 
emption hereinafter granted to such person, institution, association, cor- 
poration or body politic, and in determining the clear market value of 
the property so passing by any such transfer the following deductions, 
and no other shall be allowed; debts of the decedent owing at the date 
of death, expenses of funeral and last illness, all state, county and 
municipal taxes which are fixed in amount and owing by the decedent 
at date of death, and the ordinary expenses of administration, including 
the commissions and fees of executors and administrators and their at- 
torneys actually allowed and paid, but no deduction shall be made for 
any federal estate inheritance or transfer taxes paid to the United States. 


En. Sec. 1, Ch. 65, L. 1923; Amd. Sec. 
1, Ch. 150, L. 1925; Amd. Sec. 1, Ch. 105, 
L. 1927. 

Under this section, before amendment, 
that where a transfer or gift is not to 
take effect in possession or enjoyment 
until after the death of the transferor or 
‘ donor, whether made in contemplation of 
death or not, it is subject to the inheri- 
tance tax therein provided for. Estate 
of Oppenheimer, 75 Mont. 186, 243 Pac. 
589. 

Where under an antenuptial agreement 
certain sums of money were to be paid to 
the wife after the death of the husband 
in certain annual installments by his 
executors, in consideration of her relin- 
quishment of her right of dower and 
any other claims she might be entitled 
to assert against his estate as his widow 
or next of kin, the total amount of such 


gifts was subject to the inheritance tax 
provided for by this section. Estate of 
Oppenheimer, 75 Mont. 186, 243 Pac. 589. 


Under this act, providing for a tax 


on direct and collateral inheritances, the’ 


state may not lawfully collect an inheri- 
tance tax upon the right of a nonresident 
legatee to succeed to shares of the capital 
stock of a foreign corporation doing busi- 
ness in the state, bequeathed to him by 
a nonresident, where the certificates rep- 
resenting the stock are kept at the place 
of domicile of the testator. State ex rel. 
Bankers’ Trust Co. v. Walker, 70 Mont. 
484, 226 Pac. 894. 

This act, imposing an inheritance tax 
upon all estates of persons who died 
since April 1, 1921, remaining undis- 
tributed on the date of its approval, 
March 5, 1923, is a valid enactment and 
not open to attack on the grounds that 
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it violates the equal protection of the law erty without due process of law. State 
clause of the constitution, is class legisla- ex rel. Rankin v. District Court, 70 
tion and authorizes the taking of prop- Mont. 322, 225 Pac. 804. 


10377.2. Primary rates, where not in excess of $25,000. When the 
property or any beneficial interest therein passes by any such transfer 
to any person, institution, association, corporation or body politic, where 
the amount of the property shall exceed in value the exemption herein- 
after specified, and shall not exceed in value twenty-five thousand dollars, 
the tax hereby imposed shall be: 

(1) One per cent. Where the person or persons entitled to any benefi- 
cial interest in such property shall be the husband, wife, lineal issue, 
lineal ancestor: of the decedent or any child adopted as such in con- 
formity with law, or any child to whom such decedent for not less than 
ten years prior to such transfer stood in the mutually acknowledged 
relation of a parent, provided however, such relationship began at or 
before the child’s fifteenth birthday, and was continuous for ten years, 
or any lineal issue of such adopted or mutually acknowledged child, at 
the rate of one per cent of the clear value of such interest in such prop- 
erty passing to such person. 

(2) Two per cent. Where the person or persons entitled to any benefi- 
cial interest in such property shall be the brother or sister or a descendant 
of a brother or sister of the decedent, a wife of a son, or the husband 
of a daughter of the decedent, at the rate of two per cent of the clear 
value of such interest in such property passing to such person. 

(3) Three per cent. Where the person or persons entitled to any 
beneficial interest in such property shall be the uncle, aunt, or first 
cousin of the decedent, at the rate of three per cent of the clear value 
of such interest in such property passing to such person. 

(4) Four per cent. Where the person or persons entitled to any 
beneficial interest in such property shall be in any other degree of col- 
lateral consanguinity than is hereinbefore stated, or shall be a stranger 
in blood to the decedent, or shall be a body politic or corporate, at the 
rate of four per cent of the clear value of such interest in such prop- 
erty passing to such person, institution, association, corporation or body 
politic. 

En. Sec. 2, Ch. 65, L. 1923. 


10377.3. Other rates, where in excess of $25,000. The foregoing rates 
in section 2 are for convenience termed the primary rates: 

When the amount of the clear value of such property or interests 
exceeds twenty-five thousand dollars ($25,000), the rates of tax upon such 
excess shall be as follows: 

(1) Rate where amount $25,000 to $50,000. Upon all in excess of 
twenty-five thousand dollars ($25,000) and up to fifty thousand dollars 
($50,000), two (2) times the primary rates. 

; (2) Rate where amount $50,000 to $100,000. Upon all in excess of 
fifty thousand dollars ($50,000) and up to one hundred thousand dollars 
($100,000), three (3) times the primary rates. 

(3) Rate where amount over $100,000. Upon all in excess of one hun- 

dred thousand dollars ($100,000), four (4) times the primary rates. 
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(4) When the net value of the estate of decedent subject to tax 
under the laws of this state exceeds the sum of one million dollars 
($1,000,000) the tax, in addition to that imposed by the foregoing sub- 
divisions of this section, shall be an amount equal to the sum of the 
following percentages of the value of the net estate, regardless of the 
relationship of the beneficiaries to the decedent and regardless of the 
value of the estate passing to each beneficiary: 

(a) Six and two-fifths per cent (625%) of the amount by which the 
net estate exceeds one million dollars ($1,000,000) but does not exceed 
one million five hundred thousand dollars ($1,500,000) ; 

(b) Seven and one-fifth per cent (745%) of the amount by which 
the net estate exceeds one million five hundred thousand dollars 
($1,500,000) and does not exceed two million dollars ($2,000,000) ; 

(ec) Hight per cent (8%) of the amount by which the net estate ex- 
ceeds two million dollars ($2,000,000) and does not exceed two million 
five hundred thousand dollars ($2,500,000) ; 

(d) Eight and four-fifths per cent (845%) of the amount by which 
the net estate exceeds two million five hundred thousand dollars 
($2,500,000) and does not exceed three million dollars ($3,000,000) ; 

(e) Nine and three-fifths per cent (935%) of the amount by which 
the net estate exceeds three million dollars ($3,000,000) and does not 
exceed three, million five hundred thousand dollars ($3,500,000) ; 

(f) Ten and two-fifths per cent (1024%) of the amount by iiéeh 
the net estate exceeds three million five hundred thousand dollars 
($3,500,000) and does not exceed four million dollars ($4,000,000) ; 

(g) Eleven and one-fifth per cent (1144%) of the amount by which 
the net estate exceeds four million dollars ($4,000,000) and does not 
exceed five million dollars ($5,000,000) ; 

(h) Twelve per cent (12%) of the amount by which the net estate 
exceeds five million dollars ($5,000,000) and does not exceed six million 
dollars ($6,000,000) ; 

(i) Twelve and four-fifths (1244%) of the amount by which the net 
estate exceeds six million dollars ($6,000,000) and does not exceed seven 
million dollars ($7,000,000) ; 

(j) Thirteen and three-fifths per cent (1334%) of the amount by 
which the net estate exceeds seven million dollars ($7, 000 ,000) and does 
not exceed eight million dollars ($8,000,000) ; 

(k) Fourteen and two-fifths per cent (1425%) of the amount by 
which the net estate exceeds eight million dollars ($8,000,000) and does 
not exceed nine million dollars ($9,000,000) ; 

(1) Fifteen and one-fifth per cent (1544%) of the amount by which 
the net estate exceeds nine million dollars ($9,000,000) and does not ex- 
ceed ten million dollars ($10,000,000) ; 

(m) Sixteen per cent (16%) of the amount by which the net estate 
exceeds ten million dollars ($10,000,000). 

The tax imposed by subdivision 4 of this section shall be credited 
with the amount of any estate, inheritance, legacy, or succession taxes 
actually paid to any state or territory of the United States, or the 
District of Columbia, including any and all taxes imposed under and by 
virtue of the first three subdivisions of this section, and including any 
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and all taxes imposed by other statutory provisions imposing an in- 
heritance tax in this state, in respect of any property included in the 
gross estate which is subject to an inheritance or estate tax in the state 
of Montana. In no event shall the tax payable under subdivision 4 of © 
this section exceed the amount, if any, by which the maximum eredit 
allowable to the estate against the United States estate tax, exceeds the 
credits provided for in the preceding sentence of this section. 


En, Sec. 3, Ch. 65, L. 1923; Amd. Sec. 1, Ch. 141, L. 1927. 


10377.4. Exemptions from first $25,000. The following exemptions 
from the tax are hereby allowed the exemption allowed to each person, 
institution, association, corporation and body politic to be taken out of 
the first twenty-five thousand dollars passing by any such transfer to such 
person, institution, association, corporation or body politic. 


(1) Transfers totally exempt. All property transferred to the state 
or any of its institutions, or to municipal corporations within the state 
for strictly county, city, town, or municipal purposes, or to corporations 
or voluntary associations of this state organized under its laws solely 
for religious, charitable, educational or other public purposes, which 
shall use the property so transferred exclusively for the purpose of 
their organization within the state, shall be exempt. 

(2) $17,500; $5,000; $2,000 exempt, when. Property of the clear 
value of seventeen thousand five hundred dollars, transferred to the wife, 
or five thousand dollars transferred to the husband of the decedent, 
and two thousand dollars transferred to each of the other persons de- 
scribed in the first subdivision of section 2 shall be exempt. Such 
exemption to the widow shall include all her statutory dower and other 
allowances. Any child of the decedent shall be entitled to credit for 
so much of the tax paid by the widow as applied to any property which 
shall thereafter be transferred by or from such widow to any such child, 
provided the widow does not survive said decedent to exceed ten years. 


(3) $500 exempt, when. Property of the clear value of five hundred 
dollars transferred to each of the persons described in the second sub- 
division of section 2 shall be exempt. 


(4) Property without the state ecempt, when. No tax shall be imposed 
upon any tangible personal property of a resident decedent when such 
property is located without this state, and when the transfer of such 
property is subject to an inheritance or transfer tax in the state where 
located and which tax has actually been paid, secured or guaranteed, 
provided such property is not without this state temporarily nor for the 
sole purpose of deposit or safekeeping; and provided the laws of the state 
where such property is located allow a like exemption in relation to-such 
property left by a resident of that state and located in this state. 


En. Sec. 4, Ch. 65, L. 1923. 
Cited in State ex rel. Rankin v. District Court, 70 Mont. 322, 326, 225 Pace. 80. 


10377.5. (1) Tax when due—Lien—Liability. All taxes imposed by 
this act shall be due and payable at the time of the death of the dece- 
dent, except as hereinafter provided; and every such tax shall be and 
remain a lien upon the property transferred until paid, and the person 
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to whom the property is transferred and the administrators, executors, 
and trustees of every estate so transferred shall be personally liable for 
such tax until its payment. 


(2) County treasurer’s receipt. The tax shall be paid to the state 
treasurer or to the treasurer of the county in which the district court is 
situated having jurisdiction as herein provided, and if paid to the 
county treasurer said treasurer shall make triplicate receipts of such 
payment, one of which he shall immediately send to the state treasurer, 
whose duty it shall be to charge the county treasurer so receiving the 
tax, with the amount thereof, and the other receipt shall be delivered 
to the executor, administrator, or trustee, whereupon it shall be a proper 
voucher in the settlement of his accounts. One he shall keep on file in 
his office. 


(3) Final accounting on filing receipt. No executor, administrator, or 
trustee shall be entitled to a final accounting of an estate, in settlement 
of which a tax is due under the provisions of this act, unless he shall 
produce such receipt or a certified copy thereof or unless a bond shall 
have been filed as prescribed by section 8. 


En. Sec. 5, Ch. 65, L. 1923. 


10377.6. Discount—Interest. If such tax is paid within eighteen 
months from.the accruing thereof, a discount of five per cent shall be 
allowed and deducted therefrom. If such tax is not paid within eighteen 
months from the accruing thereof, interest shall be charged and collected 
thereon at the rate of ten per cent per annum from the time the tax 
accrued; unless by reason of claims made upon the estate, necessary 
litigation or other unavoidable cause of delay, such tax shall not be 
determined and paid as herein provided, in which case interest at the 
rate of six per cent shall be charged upon such tax from the accrual 
thereof until the cause of such delay is removed, after which ten per 
cent shall be charged, provided that litigation to defeat the payment 
of the tax shall not be considered necessary litigation. In all cases 
when a bond shall be given under the provisions of section 9, interest shall 
be charged at the rate of six per cent after one year from the date of 
death, until the date of payment thereof. 


En. Sec. 6, Ch. 65, L. 1923. 


10377.7. Executors—Powers—Collection and payment. Every exeecu- 
tor, administrator or trustee shall have full power to sell so much of the 
property of the decedent as will enable him to pay such tax in the 
same manner as he might be entitled by law to do for the payment of 
the debts of the testator or intestate. Any such administrator, executor, 
or trustee, having in charge or in trust any legacy or property for 
distribution, subject to such tax, shall deduct the tax therefrom; and 
within thirty days therefrom shall pay over the same to the county 
treasurer, as herein provided. If such legacy or property be not in 
money, he shall collect the tax thereon upon the appraised value thereof, 
from the person entitled thereto. He shall not deliver or be compelled 
to deliver any specific legacy or property subject to tax under this law, 
to any person until he shall have collected the tax thereon. If any such 
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legacy shall be charged upon or payable out of real property, the heir 
or devisee shall deduct such tax therefrom and pay it to the adminis- 
trator, executor, or trustee and the tax shall remain a lien or charge on 
such real property until paid, and the payment thereof shall be en- 
forced by the executor, administrator, or trustee in the same manner that 
payment of the legacy might be enforced, or by the attorney general 
under section 16 of this act. If any such legacy shall be given in money 
to any such person for a limited period, the administrator, executor, or 
trustee shall retain the tax upon the whole amount, but if it be not in 
money, he shall make application to the court having jurisdiction of an 
accounting by him to make an apportionment if the case require it, 
of the sum to be paid into the hands of such legatees, and for such further 
order relative thereto as the case may require. 
En. Sec. 7, Ch. 65, L. 1923. 


10377.8. (1) Refunding tax. If any debt shall be proved against 
the estate of the decedent, after the payment of any legacy or distributive 
share thereof, from which any such tax has been deducted, or upon which 
it has been paid by the person entitled to such legacy or distributive 
share and such person is required by the order of the district court 
having jurisdiction of the tax so deducted or paid, to refund the amount 
of such debts or any part thereof, an equitable proportion thereof shall 
be repaid to such person by the executor, administrator or trustee, if 
the said tax has not been paid to the county treasurer or state treasurer, 
or by them, in the proper proportionate shares, if it has been so paid. 


(2) How refund of tax made. When any amount of said tax shall 
have been paid erroneously to the county and state treasurer, or to 
either of them, it shall be lawful for them, on satisfactory proof to the 
state board of equalization of such erroneous payment, to refund to 
the executor, administrator, person or persons who shall have paid any 
such tax in error, the county’s and state’s proportionate amount of such 
tax so paid; provided that all such applications for refund shall be made 
within two (2) years from the date of such payment. 


(3) Advance payment of tax. Any person from whom any such tax 
is or may be due may make an estimate of and pay the same to the 
county treasurer, who shall receipt therefor, at any time before the 
same is determined by the court, and shall thereupon be relieved from any 
interest or penalty upon the amount so paid in the same manner as if 
the tax were then determined. Any excess so paid shall be refunded to 
the person so paying or entitled thereto by such treasurer out of any 
inheritance tax money in his possession, or by the state treasurer when 
the county treasurer is without such money, upon filing with such 
‘treasurer a copy of the order fixing such tax, and attached thereto a 
certificate of the judge stating the amount of refund due. 


En, Sec. 8, Ch. 65, L. 1923. 


10377.9. Bond for payment of deferred tax. Any beneficiary of any 
property chargeable with a tax under this act, and any executors, ad- 
ministrators and trustees thereof, may elect, within eighteen months 
from the date of the death of decedent or transfer thereof as herein pro- 
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vided, not to pay such tax until the person or persons beneficially in- 
terested therein shall come into the actual possession or enjoyment 
thereof. The person or persons so electing shall give a bond to the state 
in a penalty of three times the amount of any such tax, with such sure- 
ties as the district court of the proper county or the state board of 
equalization, as the case may be, may approve, conditioned for the 
-_payment of such tax and interest thereon, at such time or period as the 
person or persons beneficially interested therein may come into the 
actual possession or enjoyment of such property, which bond shall be 
filed in the district court, or in the office of the state treasurer as the 
case may be. Such bond must be executed and filed and a full return 
of such property upon oath made to the district court within eighteen 
months from the date of the death of decedent or transfer as herein 
provided, and such bond must be renewed, every five years, and said 
deferred tax shall bear interest at 6% (per cent) per annum after such 
eighteen months. 


En. Sec. 9, Ch. 65, L. 1923. 


10377.10. Bequests to executors for services. If a testator bequeaths 
property to one or more executors or trustees in lieu of their commissions 
or allowances, or makes them his legatees to an amount exceeding the 
commissions or allowances prescribed by law for an executor or trustee, 
the excess in value of the property so bequeathed, above the amount of 
commissions or allowances prescribed by law in similar cases, shall be 
taxable by this act. 


En. Sec. 10, Ch. 65, L. 1923, 


10377.11. (1) Transfer of stock by foreign executors. If a foreign 
executor, administrator, or trustee shall assign or transfer any stock or 
obligations in this state, or within the jurisdiction of this state standing 
in the name of a decedent or in trust for a decedent, liable to any such 
tax, the tax shall be paid to the treasurer of the proper county or the 
state treasurer on the transfer thereof; otherwise the corporation per- 
mitting such transfer shall become liable to pay such tax. 

(2) Nonresident decedent—Notice of transfer—Order of court. No safe 
deposit company, bank, or other institution, person or persons, holding 
securities or assets of a nonresident decedent, nor any corporation or- 
ganized under the laws of this state, in which a nonresident decedent 
held stock at his decease, shall. deliver or transfer the same to the 
executors, administrators or legal representatives of said decedent, or 
upon their order or request, unless notice of the time and place of such 
intended transfer be served upon the state board of equalization at least 
ten (10) days prior to the said transfer; nor shall any such safe deposit 
company, bank, or other institution, person or persons, nor any corpora- 
tion, deliver or transfer any securities or assets of the estate of a non- 
resident decedent without retaining a sufficient portion or amount thereof 
to pay any tax which may thereafter be assessed on account of the trans- 
fer of such securities or assets under the provisions of the inheritance 
tax laws without an order from the proper court authorizing such trans- 
fer; and it shall be lawful for the state board of equalization, personally 
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or by representative, to examine said securities or assets at any time 
before such delivery or transfer. Failure to serve such notice or to 
allow such examination or to retain a sufficient portion or amount to 
pay such tax as herein provided, shall render said safe deposit company, 
trust company, bank, or other institution, person or persons, or such 
corporation, liable to the payment of the tax due upon said securities 
or assets in pursuance of the provisions of the inheritance tax laws. The 
state board of equalization may issue a certificate authorizing the transfer 
of any such stock, securities or assets whenever it appears to the 
satisfaction of the said board that no tax is due thereon. 


(3) Debts, exemptions, etc., to be apportioned. Whenever a tax may 
be due from the estate, or the beneficiaries therein, of any resident or 
nonresident decedent upon the transfer of any property, when the prop- 
erty or the estate left by such decedent is partly within and partly 
without this state, or upon any stocks, bonds, mortgages, or other se- 
curities representing property or estate partly within and partly without 
this state, any beneficiary of such estate shall be entitled to deduct 
only his proper proportion of that portion of the total debts and expenses 
of administration which the gross estate in Montana or within its juris- 
diction bears to the gross estate both within and without this state, but 
no deduction shall be made for any federal estate inheritance succession 
or transfer taxes paid to the United States. 

(4) Information to board—Retaining amount of tax. The state board 
of equalization shall require such reports and information and shall make 
such orders, rules, and regulations as it may deem necessary to enable 
the said board to secure the necessary information from domestic cor- 
porations, and to ascertain the amount of and collect such tax; and no 
holding company or other corporation subject to the provisions of this 
section shall deliver or transfer any such stocks, bonds, mortgages, or 
other securities of a Montana corporation without retaining a sufficient 
portion thereof to pay any tax which may thereafter be assessed under 
the provisions of this act on account of such transfer, except upon order 
of the proper court or a certificate of consent of the state board of 
equalization. 

(5) Penalties. Any corporation or holding company. violating the 
provisions of this section shall be liable to the state for the amount of 
the tax together with a penalty of ten per cent (10%) thereof. 


En. Sec. 1, Ch. 65, L. 1923; Amd. Sec. Cited in State ex rel. Bankers’ Trust 
2, Ch. 150, L. 1925; Amd. Sec. 2, Ch. 105, Co. v. Walker, 70 Mont. 484, 226 Pace. 
9 


L. 1927. 84, 


10377.11A. Limitation of act—Payment of tax. This act is hereby 
expressly declared to be retroactive and shall apply to all estates where 
the decedent died on or after the first day of June, 1924, and which 
estates remain undistributed on the date when this act is passed and 
approved, provided that as to any such estate the tax imposed by au- 
thority of this section shall not exceed the amount for which eredit is 
finally allowed to such estate by the United States upon the federal 
estate tax for taxes due or paid the state of Montana and provided, 
further that any tax collected by authority of this section shall be kept 
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separate from other inheritance taxes collected until the amount of such 
credit is finally determined and shall in accordance with section 8 of 
chapter 65, Session Laws of Montana of 1923, be refunded to the person 

or estate paying the same if and to the extent that credit therefor shall ; 
not be allowed by the United States upon such federal estate tax. If any 

tax shall have been paid by any executor, administrator, heir, legatee, or. 
devisee of any such decedent before the date when this act takes effect 

the amount of such tax so paid shall be allowed as a credit on the total 
amount of tax required to be paid by such executor, administrator, heir, 
legatee, or devisee under the provisions of this act. 


En. Sec. 3, Ch. 105, L. 1927. 


10377.11B. Effect partial invalidity act. If any section, sentence, 
clause, phrase or part of this act is for any reason held to be unconstitu- 
tional or inoperative, such decision shall not affect the validity of the 
remaining portions of this act. 


En. Sec. 4, Ch. 105, L. 1927. 


10377.12. District courts—Jurisdiction. The district court of every 
county of the state having jurisdiction to grant letters. testamentary or of 
administration upon the estate of a decedent whose property is charge- 
able with any tax under the inheritance tax laws, or to appoint a trustee 
of such estate or any part thereof, or to give ancillary letters thereon, 
shall have jurisdiction to hear and determine all questions arising under 
‘the provisions of the inheritance tax laws, and to do any act in relation 
thereto authorized by law to be done by a district court in other matters 
or proceedings coming within its jurisdiction; and if two or more district 
courts shall be entitled to exercise any such jurisdiction, the district court 
first acquiring jurisdiction hereunder, shall retain the same to the exclu- 
sion of every other district court. 

Before decree of distribution in any estate shall be issued by the 
district judge, or the issuance of an order discharging the executor, ad- 
ministrator or trustee of any estate, there shall be filed with the clerk 
of the district court a certificate signed by the state board of equalization 
stating that the amount of inheritance tax determined to be due to the 
state of Montana, as appearing in the order of the court determining 
tax, has been properly computed, or if no tax is due such certificate shall 
so state. 

(2) Petition for ancillary letters. Every petition for ancillary letters 
testamentary or of administration shall include the state board of equali- ¥ 
zation aS a person to be notified, and a true and correct statement of all ; 
the decedent’s property in this state with the value thereof; upon presen- 
tation thereof the district court shall cause the order for hearing to be 
served upon the said board; and upon the hearing the district court shall 
determine the amount of the inheritance tax which may be or become due 
and the decree awarding the letters may contain provisions for the pay- 
ment of such tax or giving of security thereof. 

(3) Determination by state board of equalization. Any personal rep- 
resentative, trustee, heir, devisee or legatee of a nonresident decedent 
leaving no estate requiring administration in this state, desiring to trans- 


‘ 
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fer any stocks, bonds, mortgages or other securities, or other personal 
property in this state or within the jurisdiction of this state, may make 
application to the state board of equalization for the determination 
whether there is any tax due upon account of the transfer thereof, and 
the amount of any such tax, and such applicant shall furnish to the 
state board of equalization therewith, an affidavit setting forth a de- 
scription and statement of the property owned by the decedent situated 
within this state, or within its jurisdiction at the time of his death, 
the true value of said property at the time of decedent’s death; a 
description and statement of the true value of all property owned by 
the decedent at the time of his death situated outside of this state, 
and without its jurisdiction; and containing a schedule or statement 
of all valid claims against the estate of the decedent, including the 
expenses of his last illness, funeral expenses and expenses of admin- 
istering his estate. Such applicant shall also, at the same time, fur- 
nish the state board of equalization with a certified copy of the last will 
of the decedent, in case he died testate, or an affidavit setting forth the 
names, ages, and residence of the heirs at law of decedent in ease he 
died intestate, and the proportion of the entire estate of said decedent 
inherited by each of said persons, and the relation, if any, which each 
legatee, devisee, heir, or transferee sustained to the decedent, or person 
from whom the transfer was made. Such affidavit shall be subscribed and 
sworu to by the personal representative of the decedent, or some other 
person having knowledge of the facts therein set forth. 

The statement contained in any affidavits, statements or schedules as 
to values, or otherwise, shall not be binding upon the state board of 
equalization in case they. believe the same to be erroneous or untrue. 
From the information so furnished them and such other information as 
they may be able to obtain with reference thereto, the state board of 
equalization shall, with reasonable diligence, proceed to ascertain and 
determine the amount of tax, if any, due under the provisions of this act, 
and notify the person making the application of the amount of the tax ~* 
so ascertained and determined to be due; or in case there is no tax to be 
paid, the state board of equalization shall issue a consent to the transfer 
of the property so owned by the decedent. 

Any person aggrieved by the determination of the state board of 
equalization in any matter herein provided for in this subdivision, may, 
within thirty (30) days thereafter, appeal to the district court of Lewis 
and Clark county, by serving on the state board of equalization a notice 
_ in writing setting forth his objections to such determination, and by filing 
such notice, after so serving the same, in the office of the clerk of such 
court, and thereupon, and within ten (10) days after the service of such 
notice on them the state board of equalization shall transmit full and com- 
plete copies of all original papers and records which have been filed with 
them in relation to such application, to the clerk of said district court, 
and thereupon the said district court shall have jurisdiction of such 
application and proceeding. Upon ten days’ notice given by either the 
applicant or the state board of equalization, the matter may be brought 
on for hearing and determination by said court, either in term time or in 
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vacation, at a general or special term of court, or at chambers, as may be 
directed by the order of the court. 


(4) Nonresident estates — Jurisdiction. Whenever any nonresident 
decedent, leaving no estate requiring administration in this state, shall 
leave any stocks, bonds, mortgages, or other securities, or other personal 
property within the state or within the jurisdiction thereof, and no per- 
sonal representative, trustee, heir, devisee, or legatee of such nonresident 
decedent has made application to the state board of equalization for the de- 
termination as to whether there is any tax due for the transfer thereof 
and the amount of such tax, if any, the state board of equalization, upon 
such matter being called to its attention, shall make an order, and cause a 
copy thereof to be served upon the personal representative, trustee, heirs, 
devisees, or legatees of such nonresident decedent, ordering and directing 
that a statement and return, under oath, containing the statements and 
information prescribed in subdivision 3 of this section, be filed with such 
board within sixty (60) days from the date of such order, or within such 
further time as the state board of equalization may grant therefor; and 
if such statement is not filed with the state board of equalization within 
such time the state board of equalization may then procure such informa- 
tion in any manner it may deem advisable. Upon the filing of such state- 
ment, or the procuring of such information by the state board of 
equalization in the event of a failure to file the same in comphance with 
such order, the state board of equalization shall proceed in the same 
manner as prescribed by subdivision 3 of this section, and all provisions 
thereof with reference to hearings and appeals shall be applicable thereto. 


En. Sec. 12, Ch, 65, L. 1923; Amd. Sec. 3, Ch, 150, L. 1925. 


10377.18. Special appraiser. The district court, upon the application 
of any interested party, including the state board of equalization, shall 
appoint a competent person as special appraiser to fix the fair market 
value at the time of the transfer thereof of the property of persons whose 
estate shall be subject to the payment of any tax imposed by this act. 


En. Sec. 13, Ch. 65, L. 1923; Amd. Sec. 2, Ch. 141, L. 1927. 


10377.14. Special appraiser—Duties—Powers—Compensation. Every 
such appraiser shall forthwith give notice by mail to all persons known 
to have a claim or interest in the property to be appraised, including 
the state board of equalization, and to such persons as the district court 
may by order direct, of the time and place when he will appraise such 


property. He shall, at such time and place, appraise the same at its fair’ 


market value, as herein prescribed; and for that purpose the said ap- 
praiser is authorized to issue subpoenas and to compel the attendance of 
witnesses before him and to take the evidence of such witnesses under 
oath concerning such property and the value thereof; and he shall make 
report thereof and of such value in writing, to the said district court, 
together with the depositions of the witnesses examined, and such other 
facts in relation thereto and to the said matter as the said district court 
may order or require. Every appraiser shall be paid on the certificate of 
the district court at the rate of not to exceed ten dollars ($10) per day 
for every day actually and necessarily employed in such appraisal, and 
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shall receive his actual and necessary traveling expenses, and witnesses 
shall be allowed the same fees as are allowed witnesses in civil actions in 
courts of record and the same shall be paid by the executor, administrator 
or trustee of such estate in the same manner as provided for the payment 
of other administration expenses. 


Eu. Sec. 14, Ch. 65, L. 1923; Amd. Sec. 4, Ch. 150, L. 1925. 


10377.15. (1) Hearing by the court. The report of the special ap- 
praiser shall be made in triplicate, and not less than ten (10) days before 
the hearing thereon one of said triplicates shall be filed in the office of the 
district court, one to the administrator or the executor, and the other 
shall be mailed to the state board of equalization. At the time and place © 
of hearing the administration account the district court shall examine 
such report, and from the report and other proofs relating to any such 
estate shall forthwith determine the cash value of such estate and the 
amount of tax to which the same is liable; or, the district court without 
appointing such appraiser may at the time so fixed hear the evidence 
and determine the cash value of such estate and the amount of tax to 
which the same is liable. 


(2) Notice of hearing. Notice of such hearing to determine the in- 
heritance tax shall be given in the same manner and may be ineluded in 
the notice of hearing the administration account as provided by law. 
Notice in writing of such hearing shall be mailed to the state board of 
equalization not less than ten (10) days before such hearing upon such 
blanks and containing such information as the state board of equalization 
may provide. 


(3) Commissioner of insurance to value future estates, etc. The com- 
missioner of insurance shall, on application of any district court or of 
the state board of equalization, determine the value of any such future 
or contingent estates, income, or interests therein limited, contingent, 
dependent, or determinable upon the life or lives of the person or persons 
in being, upon the facts contained in the district court’s finding and 
determination and contained in such special appraiser’s report, and upon 
the facts certify the same to the district court or to the state board of 
equalization, and his certificate shall be presumptive evidence that the 
method of computation adopted therein is correct. 

(4) Appraisal at clear market value—Annuities, how computed. When- 
-ever a transfer of property is made upon which there is, or in any con- 
tingency there may be, a tax imposed, such property shall be appraised at 
its clear market value immediately upon the transfer or as soon thereafter 
as practicable. The value of every future or limited estate, income, 
interest, or annuity dependent upon any life or lives in being, shall be 
determined by the rule, method, and standard of mortality and value 
employed by the commissioner of insurance in ascertaining the value of 
policies of life insurance and annuities for the determination of liabilities 
of life insurance companies, except that the rate of interest for making 
such computation shall be five per cent (5%) per annum. The tax so 
determined shall be construed to be upon the transfer of a proportion of 
the principal or corpus of the estate equal to the present value of such 
future or limited estate, income, interest or annuity, and not upon any 
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earnings or income of said property produced after death. Such tax shall 
be due and payable forthwith, except as otherwise provided in this act. 


(5) Contingent encumbrances. In estimating the value of any estate 
or interest in property to the beneficial enjoyment or possession whereof 
there are persons or corporations presently entitled thereto, no allowance 
shall be made in respect of any contingent encumbrance thereon, nor in 
respect of any contingency upon the happening of which the estate or 
property or some part thereof, or interest therein, might be abridged, 
defeated or diminished; provided, however, that in the event of such en- 
cumbrance taking effect as an actual burden upon the interest of the bene- 
ficiary, or in the event of the abridgment, defeat, or diminution of such 
estate or property or interest therein as aforesaid, a return shall be made 
to the person properly entitled thereto of a proportionate amount of such 
tax in respect of the amount or value of the encumbrance when taking 
effect or so much as will reduce the same to the amount which would 
have been assessed in respect to the actual duration or extent of the 
estate or interest enjoyed. Such return of tax shall be made in the 
manner provided in section 8. 


(6) Interest determinable by death. Where any property shall, after 
the passage of ths act, be transferred subject to any charge, estate or, 
interest determinable he the death of any person, or at any period ascer- 
tainable only by reference to death, the increase of benefit accruing to 
any person or corporation upon the extinction or determination of such! 
charge, estate or interest shall be deemed a transfer of property taxable’ 
under the provisions of this act in the same manner as though the person! 
or corporation beneficially entitled thereto had then acquired such in- 
erease of benefit from the person from whom the title to their respective 
estate or interest is derived. 


(7) Tax payable forthurth on contingent estate. When property: is 
transferred in trust or otherwise, and the rights, interests, or estates o 
the transferees are dependent upon contingencies or conditions whereby. 
they may be wholly or in part created, defeated, extended or abridged, a 
tax shall be imposed upon such transfer at the lowest rate which, on the 
happening of any of the said contingencies or conditions, would be pos- 
sible under the provisions of this act, and such tax so imposed shall be due 
and payable forthwith out of the property transferred; provided, how- 
ever, that on the happening of any contingency or condition whereby the — 
said property or any part thereof is transferred to a person or corporation, 
which under the provisions of this act is required to pay a tax at a higher 
rate than the tax imposed, then such transferee shall pay the difference 
between the tax imposed and the tax at the higher rate, and the amount of 
such increased tax shall be enforced and collected as provided in this act. 


(8) Postponed tax on undiminished value. Estates in expectancy 
which are contingent or defeasible, and in which proceedings for deter- 
mination of the tax have not been taken, or where the taxation thereof 
has been held in abeyance, shall be appraised at their fnll undiminished 
clear value when the person entitled thereto shall come into the beneficial 
enjoyment or possession thereof without diminution for or on account 
of any valuation theretofore made of the particular estates for purposes 
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of taxation upon which said estates in expectancy may have been limited. 
Where an estate for life or for years can be divested by the act or omis- 
sion of the legatee or devisee, it shall be taxed as if there were no possi- 
bility of such divesting. 


(9) Order determining tax—Contents—Notice. Upon the determina- 
tion by the district court of the value of any estate which is taxable under 
the inheritance tax laws, and of the tax to which it is liable, an order 
shall be entered by the court determining the same, which order shall 
include a statement of (a) the date of death of the decedent, (b) the gross 
value of the real and personal property of such estate, stating the prin- 
cipal items thereof, (c) the deductions therefrom allowed by the court, 
(d) the names and relationship of the persons entitled to receive the same, 
with the amount received by each, (e) the rates and amounts of inheri- 
tance tax for which each such person is liable, and the total amount of tax 
to be paid, (f) a statement of the amount of interest or penalty due, if 
any. Such order shall be substantially in the form prescribed by the.state 
board of equalization. A copy of the same shall be delivered or mailed 
to the county treasurer, the state treasurer, the administrator or executor, 
and the state board of equalization, and no final judgment shall be 
entered in such estates until due proof is filed with the court that such 
copies have been so delivered or mailed, and receipts are filed with such 
court showing the payment of all such taxes, or proof is filed showing 
that the bond authorized by section 8 has been given. 


(10) Rehearing within sixty days. The attorney general, state board 
of equalization, public administrator, county attorney, or any person dis- 
satisfied with the appraisement or assessment and determination of such 
tax may apply for a rehearing thereof before the district court within 
sixty (60) days from the fixing, assessing and determination of the tax 
by the district court as herein provided on filing a written notice which 
shall state the grounds of the application for a rehearing. The rehearing 
shall be upon the records, proceedings, and proofs had and taken on the 
hearing as herein provided unless additional or newly discovered evidence 
be alleged therefor, and a new trial shall not be had or granted unless 
specially ordered by the district court. ; 


(11) Re-appraisement in the district court within one year. Within 
one year after the entry of an order or decree of the district court deter- 
mining the value of an estate and assessing the tax thereon, the attorney 
general or the state board of equalization may, if he (or they) believes 
that such appraisal, assessment, or determination has been erroneously, 
fraudulently or collusively made, make application to the district judge 
for a re-appraisal thereof. The district court to whom such application is 
made may thereupon appoint a competent person to re-appraise such estate. 
Such appraiser shall possess the powers, be subject to the duties, shall 
give the notice and receive the compensation provided by sections 14 and 
15 of this act. Such compensation shall be payable by the county treas- 
urer out of any funds he may have on account of any tax imposed under 
the provisions of this act, upon the certificate of the district judge. The 
report of such appraiser shall be filed in the office of the clerk of the 
district court, and thereafter the same proceedings shall be taken and had 
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by and before such district court as herein provided to be taken and had 
by and before the said court. The determination and assessment of such 


district court shall supersede the former determination and assessment — 


of such court, and shall be filed in the office of the county treasurer, state 
treasurer, and state board of equalization. 


En, Sec. 15, Ch, 65, L. 1923; Amd. Sec. 5, Ch, 150, L. 1925; Amd. Sec. 3, Ch. 141, 
L. 1927. 


10377.16. Unpaid taxes— Proceedings to collect. If any county 


treasurer, state treasurer, or the state board of equalization shall have 
reason to believe that any tax is due and unpaid under the provisions of 
this act, after the refusal or neglect of any person liable therefor to pay 
the same, he or they, shall notify the attorney general in writing of such 
failure or neglect, and the attorney general, if he have probable cause to 
believe that such tax is due and unpaid, shall apply to the district court 
for a citation citing the person liable to pay such tax to appear before 
the ceurt on the day specified, not more than three months from the date 
of such citation, and show cause why the tax should not be paid. The 
judge of the district court upon such application and whenever it shall 
appear to him that any such tax accruing under this act has not been 
paid as required by law, shall issue such citation, and the service of such 
citation and the time, manner and proof thereof, and the hearing and 
determination thereof, shall conform as near as may be to the provisions 
of the laws governing probate practice of this state, and whenever it shall 
appear that any such tax is due and payable, and the payment thereof 
cannot be enforced under the provisions of this act, in said district court, 
the person or corporation from whom the same is due is hereby made 
liable to the state for the amount of such tax, and it shall be the duty of 
the attorney general, in the name of the state, to sue for and enforce the 
collection of such tax, and it is made the duty of the county attorney 
of the county to appear for and act on behalf of any county treasurer, 
who shall be cited to appear before any district court under the provisions 
of this act. 


En. Sec. 16, Ch. 65, L. 1923, 


7 10377.17. (1) Special administration to determine tax. When no 
application for administration of the estate of any deceased person is made 
within six months after the demise of such person, and such estate 
appears to come under the provisions of the inheritance tax laws, or when 
administration has been completed without determining the tax, the public 
administrator of the proper county, or any person interested in such 
estate, may make application for such special or general administration as 
may be necessary for the purpose of the adjustment and payment of such 
tax, if any, or if no tax is due, for an order determining that fact. In 
eases arising under this and the following subsection, the public admin- 
istrator, if appointed such special administrator, shall be entitled in the 
diseretion of the court to the fees allowed by law to administrators, or to 
other reasonable compensation, unless it be found that no tax is due. 


(2) Where transfer made in contemplation of death. Where it ap- 


pears that the estate of a deceased person subject to the inheritance tax . 
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laws was transferred in contemplation of the death of.the grantor with- 
out the adjustment and payment of the inheritance taxes and no applica- 
tion for such adjustment is made within six months after the demise of 
such grantor, the public administrator of the proper county shall notify 
the state board of equalization and on its order make application for and 
shall be entitled to such general or special. administration as may be 
necessary for the purpose of the adjustment and payment of the in- 
heritance taxes provided by law and shall administer such estate the same 
as other estates are administered as though such estate had not been 
transferred by the grantor. 

(3) Public admimstrator — Duties — Compensation. It shall be the 
duty of the public administrator, under the general supervisien of the 
state board of equalization, and with the assistance of the county attorney, 
when required by the said board or district Judge, to investigate the 
estates of deceased persons within his county and to appear for and act 
in behalf of the county and state in the district court in such estates as 
the court may in its discretion deem necessary, and for such services the 
public administrator shall be entitled to five per cent of the gross inheri- 
tance tax as determined in each such estate, to be paid by the county treas- 
urer out of the inheritance tax funds upon an order of the district judge, 
provided that the minimum fee for each such estate shall not be less 
than five dollars, and that it shall not exceed twenty-five dollars; but in 
cases of unusual difficulty, in estates of resident decedents, where the tax 
exceeds five hundred dollars, the district judge may allow the public ad- 
ministrator such additional compensation as he may deem just and 
reasonable. — 

En. Sec. 17, Ch. 65, L. 1923. 


10377.18. State board of equalization to supervise inheritance tax. 
' It shall be the duty of the state board of equalization to supervise the ad- 
ministration of, and to investigate and cause to be investigated the ad- 
ministration of the inheritance tax laws, and such particular estates to 
which the inheritance tax laws apply throughout the various counties of 
the state, and to cause to be made and filed in its office reports of such 
investigation together with specific information and facts as to particular 
estates that may seem to require special consideration and attention by the 
_ legal department of the state; but no information so acquired shall, in 
advance of legal action, be disclosed to anyone except proper officials and 
persons interested in such estate. 

(2) Powers and duties of the board. The state board of scald ti 
in the conduct of inheritance tax affairs, shall have the same and similar 
powers and authority for gathering reaver puree and making investiga- 
tions as is conferred by law on said board in the performance of its other 
duties. The said board shall biennially report to the governor and to 
the legislature at the opening of the sessions the general result of its 
labors and investigations in inheritance tax matters during the previous 
biennial period, together with specific reports of the several counties 
where the administration of the inheritance tax laws has been lax and 
unsatisfactory, with such recommendations for action thereon by the 
legislature as may be deemed advisable and proper. 
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(3) Powers and duties in nonresident estates. The state board of 
equalization shall also gather information and make investigations and re- 
ports concerning the estates of nonresident decedents within the provi- 
sions of the inheritance tax laws, and shall especially investigate the 
probate and other-records for such probable estates without the state and 
report thereon from time to time to the legal department of the state 
and to the proper district court for appropriate legal action, but no in- 
formation so acquired shall, in advance of legal action, be disclosed to 
anyone except proper officials, and persons interested in such estate. 

(4) Duty of the legal department. It shall be the duty of the legal 
department of the state to carry out and enforce the recommendations 
and directions of the state board of equalization in all matters pertaining 
to the conduct of inheritance tax affairs; and in every estate in which the 
amount.of inheritance tax collectible shall exceed or probably exceed the 
sum of one thousand dollars, there shall be no compounding, composition, 
or settlement of the taxes under the authority conferred by section 20 or 
otherwise, until the state board of equalization shall have investigated 
such estate and made a report thereon, nor until the said board consents 
to such compounding, compromise, or settlement. 

(5) Forms and blanks. The state board of equalization shall pre- 
scribe such forms and prepare such blanks as may be necessary in inheri- 
tanee tax proceedings in the district courts of the state; and such blanks 
shall be printed at the expense of the state and furnished to the district 
court upon the request of the judge or clerk thereof. 


(6) Duties of clerks of district courts. It shall be the duty of the 
clerk of the district court to furnish to the state board of equalization 
copies of such documents filed in connection with probate matters as said 
board may require. 

En. Sec. 18, Ch. 65, L. 1923; Amd. Sec. 6, Ch. 150, L. 1925, 


10377.19. Quarterly reports of county treasurer—Tax to be paid to 
state. Each county treasurer shall make a report under oath to the state 
treasurer, on [or] prior to the fifth days of January, April, July and Octo- 
ber of each year, of all taxes received by him under the inheritance tax 
laws, up to the first day of each of said months, stating for what estate, by 
whom and when paid. Said report shall be made in duplicate, the origi- 
nal to be mailed to the state treasurer, and the duplicate to the state 
board of equalization. The form of such report may be prescribed by 
the state treasurer. He shall at the same time pay the state treasurer all 
the taxes received by him under the inheritance tax laws and not pre- 
viously paid into the state treasury, and for all such taxes collected by 
him and not paid into the state treasury within five days from the time 
herein required, he shall pay interest at the rate of ten per cent per 
annum. 


En. Sec. 19, Ch. 65, L. 1923; Amd. Sec. 7, Ch. 150, L. 1925. 


10377.20. Composition and compromise. The state board of equal- 
ization is authorized to enter into an agreement with the executor, admin- 
istrator, or trustee of any estate in which remainders or expectant estates 
have been of such a nature or so disposed and circumstanced that the 
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taxes therein were held not presently payable or where the interests of 
the legatees or devisees are not ascertainable under the provisions of this 
act, or whenever a tax is claimed on account of the transfer of any prop- 
erty of a nonresident decedent, and to compound such taxes upon such 
terms as may be deemed equitable and expedient and to grant discharges 
to said executors, administrators, or trustees upon the payment of the 
taxes provided for in such composition, provided, however, that no such 
composition shall be conclusive in favor of such executors, administrators, 
or trustees as against the interests of such cestui que trust as may possess 
either present rights of enjoyment or fixed, absolute, on [or] indefeasible rights 
of future enjoyment, or of such as would possess such rights in the event 
of the immediate termination of particular estates, unless they consent 
thereto either personally when competent or by guardian. Composition 
or settlement made or affected under the provisions of this section shall 
be executed in triplicate and one copy shall be filed in the office of the 
clerk of the district court of the county in which the tax was paid; one 
copy to be delivered to the executors, administrators, or trustees, who 
shall be parties thereto; and one copy to be retained by said board. 
En. Sec. 20, Ch. 65, L. 1923. 


10377.21. Receipts, copies, recording. Any person shall be entitled 
- to a receipt from the county treasurer of any county, or the state treas- 
urer, or at his option to a copy of a receipt that may have been given by 
such county treasurer or state treasurer, for the payment of any tax 
under this act, under the official seal of such county treasurer, or state 
treasurer, which receipt shall designate upon whose estate such tax shall 
have been paid, by whom, and whether in full of such tax. Such receipt 
may be recorded in the office of the county recorder of the county in 
which such estate is situate in a book to be kept by him for that purpose, 
which shall be labeled ‘‘transfer tax.’’ 


En. Sec. 21, Ch, 65, L. 1923. 


10377.22. Definitions. The words ‘‘estate’’ and ‘‘property’’ as used 
in this act shall be taken to mean the real and personal property or inter- 
. est therein passing or transferred to individual legatees, devisees, heirs, 
next of kin, grantees, donees, or vendees, and not as the property or 
interest therein of the decedent, grantor, donor, or vendor, and shall 
include all personal property within or without the state. The word 
‘transfer’? as used in this act shall be taken to include the passing of 
property or any interest therein, in possession or enjoyment, present or 
future, by inheritance, descent, devise, succession, bequest, grant, deed, 
bargain, sale, gift, or appointment in the manner herein prescribed to 
each individual or corporation. The word ‘‘decedent’’ as used in this act 
shall include the testator, intestate, grantor, bargainor, vendor, or donor. 
‘‘Intangible’’ or ‘‘intangible property’? when used in this act without 
other qualifications, shall be taken to include all moneys, stocks, bonds, 
notes, securities and credits of all kinds, secured or unsecured. The 
words ‘‘eounty treasurer,’’ ‘‘public administrator’? and ‘‘county attor- 
ney,’’ as used in this act shall be taken to mean the treasurer, public ad- 
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mininistrator, and county attorney of the county in which the district 
court has jurisdiction of the proceedings. 


En. Sec, 22, Ch. 65, L. 1923. 
Cited in State ex rel. Bankers’ Trust Co. v. Walker, 70 Mont. 484, 493, 226 Pac. 984. 


10377.23. Disposition of taxes. Fifty per cent (50%) of all taxes 
levied and collected under the provisions of this act, less any deductions 
authorized under this act, shall be paid into the state treasury and de- 
posited to the credit of the general fund of the state; and fifty per cent 
(50%) shall be deposited to the credit of an ‘‘inheritance tax fund’’ and 
distributed as follows: 

The county superintendent of schools of each county in the state 
must, between the fifteenth day of August and the first day of September, 
in each year, make and file with the state treasurer a statement and cer- 
tificate showing the total number of teaching positions, in which teachers 
were employed for a period of at least four months, during the school 
year ending June 30th immediately preceding, in all of the public schools 
in such county, including primary, grade, district high and county high 
schools, provided, however, that if during such school year, or after the 
close thereof and before the making of such statement and certificate, any 
portion of the county has been detached therefrom and added to another 
county, or detached therefrom and included in a new county, the number 
of teaching positions within the portion of such county so detached shall 
not be included in the statement and certificate of the county superinten- 
dent of schools of the county from which the same is detached, but such 
teaching positions shall be ineluded in the statement and certificate of the 
county superintendent of schools of the county to which the same is at- 
tached, or in the statement and certificate of the county superintendent of 
schools of the new county. 

Between August 15th and September Ist of each year, the state treas- 
urer shall apportion the said inheritance tax fund to the several counties 
of the state in proportion to the total number of teaching positions in 
which teachers were employed for a period of at least four months, in 
each county, during the preceding school year, as shown by the state- 
ments and certificates of the county superintendents of schools, filed with 
the state treasurer for such school year, and said state treasurer must, at 
the time of making such apportionment, notify the county superintendent 
of schools of each county of the amount of such fund which has been ap- 
portioned and distributed to his respective county. Within ten days after 
receiving each such notice from the state treasurer, each county superin- 
tendent of schools must apportion the amount received and paid over to 
his county by the state treasurer, in the following manner, to wit: (a) 
Sixty per centum (60%) thereof shall be apportioned between and among 
the several school districts, district high schools and county high schools 
in proportion to the total number of teaching positions in which teachers 
were employed for at least four months, during the last preceding school 
year for which a statement and certificate was filed with the state treas- 
urer by the county superintendent of schools, in each such school district, 
district high and county high school; (b) thirty-five per centum thereof 
shall be apportioned between and among the several school districts, dis- 
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trict high and county high schools in proportion to the aggregate number 
of days’ attendance of all eligible pupils who attended for a period of not 
less than six weeks during the aforesaid school year in each district 
school, district high and county high school; (ce) five per centum (5%) 
thereof shall be apportioned between and among the district high schools 
and county high school in proportion to the number of years of accredited 
high school work during the aforesaid school year in each such district 
high and county high school. 

Immediately after making such apportionment the county superinten- 
dent of schools must make and file with the county treasurer a statement 
and certificate showing the total amount apportioned to each school dis- 
trict, district high and county high school, and the county treasurer must, 
on receiving such statement and certificate, immediately credit the gen- 
eral‘fund of each school district, district high and county high school with 
the amount to which each is entitled as shown by such statement and cer- 
tificate, and such amounts shall be expended for the same purpose for 
which other moneys deposited to the credit of such funds may be ex- 
pended, and for no other purpose. 


En. Sec. 23, Ch, 65, L. 1923. 


10377.24. Powers of state board to appoint and fix compensation. 
Thé state board of equalization may employ such other persons as experts 
and assistants as may be necessary to perform the duties that may be 
reauired of the board and fix their compensation. 


En. Sec. 24, Ch. 65, L. 1923. 


10377.25. Hearings by state board of equalization—Witnesses—Con- 
tempt, etc. Oaths to witnesses in any matter under the investigation or 
consideration of the state board of equalization may be administered by 
the secretary of the board or by any member thereof. In case any wit- 
ness shall fail to obey any summons to appear before said board or shall 
refuse to testify or answer any material questions or to produce records, 
books, papers, or documents, when required to do so, such failure or re- 
fusal shall be reported to the attorney general, who shall thereupon 
institute proceedings in the proper district court to compel obedience to 
any summons or order of the board or to punish witnesses for any such 
neglect or refusal. Any person who shall testify falsely in any material 
manner under the consideration of the said board shall be guilty of and 
punished for perjury. In the discretion of the said board, officers who 
serve summons or subpoenas, and witnesses attending, shall receive like 
compensation as officers and witnesses in the district court. 


En, Sec. 25, Ch. 65, L. 1923. 


10377.26. Repeal. Sections 10377 to 10400, both inclusive, of the Re- 
vised Codes of Montana, 1921, and all other acts and parts of acts in con- 
flict herewith are hereby repealed, provided, however, that such repeal 
shall not in anywise affect any suit, prosecution or proceeding pending at 
the time this act shall take effect, or any right which the state of Mon- 
tana may have at the time of the taking effect of this act to claim a tax 
upon any property, or from any person, under the provisions of any of 
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the sections or acts hereby repealed or under any prior laws repealed by 
such acts and which rights were reserved therein, for which no proceeding 
has been commenced to collect any tax arising thereunder, and where no 
proceeding has been commenced to collect any such tax the procedure to 
collect the same shall conform to the provisions hereof, and such repeal 
shall not affect any appeal or right of appeal in any suit now pending, 
or any order or orders fixing or determining the amount of any tax or 
taxes existing in this state at the time of the taking effect of this act. 
En. Sec. 26, Ch. 65, L. 1923. 


10378. Estates not exceeding twenty-five thousand dollars—Imposi- 
tion of tax—Primary rates. 


Cited in State ex rel. Murray v. Walker, 64 Mont. 215, 224, 210 Pac. 90. 


10379. Estates in excess of twenty-five thousand dollars—Imposition 
of tax. 


Cited in State ex rel. Murray v. Walker, 64 Mont. 215, 225, 210 Pac. 90. 


10380. Exemptions from first twenty-five thousand. 
Cited in State ex rel. Murray v. Walker, 64 Mont. 215, 225, 210 Pac. 90. 


10381. Taxes—When and how payable. 
Cited before amendment in In re Sattes’ Estate, 59 Mont. 220, 224, 195 Pac. 1035. 


CHAPTER, 58. 
GUARDIANS OF MINORS. 


10407. Powers and duties of guardians. 
Cited in State ex rel. Sheedy v. District Court, 66 Mont. 427, 433, 213 Pae. 802. 


CHAPTER 59. 
GUARDIANS OF INSANE AND INCOMPETENT PERSONS. 


10412. Guardians of insane and other incompetent persons.. 


On petition for the appointment of a 
guardian for an insane person, service of 
notice of time and place of hearing as 
required by this section, is essential to 
the validity of the order of appointment. 
State ex rel. Kelly v. District Court et 
al., 73 Mont. 84, 235 Pace. 751. 

The notice required by this section to 
be served upon a person sought to be 
placed under guardianship as an incompe- 
tent must be served as a citation, which 
in turn must be served as a summons; 
therefore, since a summons cannot be 


served by a party to the proceeding, 
service made by petitioner for letters of 
guardianship was void. State ex rel. 
Kelly v. District Court et al., 73 Mont. 
84, 235 Pac. 751. 

This and section 10415 were cited as 
sections 7764 and 7767, Revised Codes, in 
In re Carroll’s Estate, 59 Mont. 403, 410, 
196 Pac. 996. 


For text treatment of this subject see 
vol. 14 Cal. Jur. 353. 


10414. Powers and duties of such guardians. 
Sections 10414-10417 were cited in Pethybridge v. First State Bank of Livingston, 


75 Mont. 173, 179, 243 Pac. 569. 


10415. Petition for restoration to capacity. 


Cited in State ex rel. Kelly v. District Court et al., 


73 Mont. 84, 92, 235 Pac. 751. 
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CHAPTER 60. 
POWERS AND DUTIES OF GUARDIANS. 


10422. Guardian to return inventory of estate of ward—Appraisers 
to be appointed—Like proceedings when other property acquired. 


Where a guardian fails to return into 
court inventories of the estate in his 
charge as provided by this section, or 
render his account to the court for al- 
lowance as required by section 10423, the 
court may, in its discretion, disallow fees 
to his guardian and those paid or con- 


tracted to be paid by him to his counsel 
as penalty for such failure. In re Cuffe’s 
Estate, 63 Mont. 399, 207 Pac. 640. 


For text treatment of this subject see 
vol. 13 Cal. Jur. 192. 


10423. Settlements of guardians. 
Applied with section 10422 in In re Cuffe’s Estate, 63 Mont. 399, 408, 207 Pac. 640. 


10425. Expenses and compensations of guardians. 
Cited in In re Cuffe’s Estate, 63 Mont. 399, 409, 207 Pac. 640. 


CHAPTER 61. 
SALES OF PROPERTY BY GUARDIAN. 

10434. Service of order—Consent. A copy of the order must be per- 
sonally served on the next of kin of the ward, and on all persons inter- 
ested in the estate, at least fourteen days before the hearing of the peti- 
tion, or must be published at least once a week for three successive weeks 
in a newspaper printed in the county, or if there be none printed in the 
county, then in such newspaper as may be specified by the court or judge 
in the order. If written consent to making the order of sale is gsub- 
seribed by all persons interested therein, and the next of kin, notice need 
not be served or published, and the hearing may be had at any time. 


Amd. Sec. 1, Ch. 73, L. 1927. 


CHAPTER 62. 
NONRESIDENT GUARDIANS AND WARDS. 


10444. Guardians of nonresident persons. 
Cited in State ex rel. Kelly v. District Court et al. 73 Mont. 84, 91, 235 Pae, 751, 


CHAPTER 65. 
FINANCIAL AID OF DEPENDENT CHILDREN—MOTHERS’ PENSION ACT, 


10480. Allowance for dependent children. 


Courts cannot inquire into or control 
matters of legislative policy; hence they 
may not, in the construction of a statute, 
pass upon the questions whether legisla- 
tion, such as the Mothers’ Pension Law, 
is wise or unwise or whether inits practi- 
‘eal application it fails to meet the needs 
of any particular county. State ex rel. 
Board of County Commrs. v. District 
Court, 62 Mont. 275, 204 Pac. 600. 


Under this and following sections of 
the act, one-half of the county poor fund 
is automatically set aside for the pay- 
ment of mothers’ pensions, if such amount 
is needed for that. purpose, the remaining 
half only being thus available for the 
payment of warrants for other charges 
against the poor fund. State ex rel. 
Board of County Commrs. y. District 
Court, 62 Mont. 275, 204 Pace. 600. 
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10482. Conditions of allowance — Application — Hearing — Reports 
—-Citations. The allowance herein referred to shall be made subject to 
the following conditions: (1) The child or children for whose benefit al- 
lowance is made must be living with the mother of such child or children; 
(2) The allowance shall be made only when in the absence of such 
allowance the mother is unable to properly provide and care for said 
child or children, without being required to work regularly away from her 
own home and children, provided that the mother may be at times absent 
for work with the consent of the judge of the district court if he should 
deem it for the best interest of said child or children; (3) The mother 
must, in the judgment of the court, be a proper person physically, men- 
tally and morally for the bringing up of her children; (4) Such allowance 
shall, in the judgment of the court, be actually necessary for the support 
and maintenance of the child or children in the home; (5) No person shall 
receive the benefit of this act who is not a citizen of the United States 
or who has not declared her intention to become such citizen, and who 
shall not have been a resident of the county in which said application is 
made for at least one year prior to the making of such application for 
such allowance; (6) The provisions of this act shall not apply in the case 
of any child who has property of its own sufficient for its support; (7) 
Application shall be made by the mother to the county attorney, whose 
duty it shall be to prepare and file in the district court of the county 
a petition, verified by the mother of such child or children, setting forth 
the facts above required, and in addition thereto the age and the residence 
of such child or children, the residence of the mother, and the financial 
conditions of such mother and child, or children; that upon the filing of 
such petition the court shall designate the bureau of child and animal 
protection of the state of Montana, the county probation officer, or some 
other responsible resident of the county wherein the mother resides, to 
make a thorough investigation of all the facts of the case and the court 
must make an order setting said petition for hearing before the court not 
less than fifteen days, nor more than thirty days from the filing thereof, 
and may in his discretion, require the clerk of the court to give notice 
of the hearing of such application by posting notice thereof in three con- 
spicuous places in the county and by serving upon the probation officer 
of the county or such responsbile resident of the county appointed by the 
court to make an investigation of the facts of the case a copy of said 
notice; together with a copy of said petition, and by mailing a copy of 
said notice to the chairman of the board of county commissioners at least. 
ten days before the date set for such hearing. That upon receiving said 
notice the probation officer of the county or such other responsible resi- 
dent of the county appointed by the court to make an investigation of 
the facts of the case must make a thorough investigation of all the facts 
of the case and make and file with the court at least five days before the 
time set for such hearing, his findings and report thereon under oath, and 
must appear at the hearing of said application and testify in support of 
said findings and report if required. And it is hereby made the duty of 
the county attorney to appear at such hearing and conduct an investiga- 
tion thereat of all the facts in the case, and it is also made his duty to 
subpoena and examine at said hearing any witnesses known to him whose 
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testimony will aid or enlighten the court upon the facts to be investigated 
at such hearing. Any person having any knowledge of the facts may 
appear at said hearing and be examined under oath as to such facts; and 
any taxpayer may appear at said hearing and file objection to the allow- 
ance of the application, and may be heard upon such objection at said 
hearing at the time fixed therefor in said notice, or at any time to which 
said hearing may be continued. (8) Every person receiving an allowance 
under this act. shall every month file with the clerk of the district court 
a report in writing, upon blanks to be supplied by the county, verified 
under oath, showing a detailed statement of all income of the family 
from whatever source for the preceding month, whether or not she has 
remarried, whether any of the children for whom she is receiving an 
allowance for support have died, or are not living with her, or are not 
being supported by her; her present place of residence, and the present 
place of residence of the children for whom she is receiving an allow- 
ance, whether any of such children have attained the age of sixteen 
years or have acquired property sufficient for their support; provided, 
however, that if such person receiving an allowance under this act, 
lives more than five miles from the county seat, then said report need 
not be verified, but shall be sufficient if signed by the person receiv- 
ing the allowance, and two witnesses; (9) Upon the receipt of the 
report as required by the provisions of the preceding subsection, the 
clerk of the district court shall notify the board of county commis- 
sioners, who shall direct the monthly warrant to be drawn for the allow- 
ance and no warrant to be drawn until such notice has been received by 
board of county commissioners. (10) It shall be the duty of the court 
to inspect the monthly report required by this act, and when it shall 
appear from such report that the beneficiary is no longer entitled to the 
allowance, said order of allowance shall be revoked and set aside by the 
court. (11) Any taxpayer of the county may at any time after the 
filing of the order of allowance, file in said court a petition verified upon 
oath, setting forth facts showing that the order was fraudulently procured 
or that the conditions of allowance above named no longer exist, or that 
said report by the mother as above required has not been made, or if 
made, is false and fraudulent. If, in the opinion of the court, such peti- 
tion is sufficient, the court shall cause a citation to issue to the mother 
of said child or children, fixing a time and place when and where she 
shall show cause why the order of allowance attacked should not be set 
aside. 
Amd. ee 1; Ch. 12) T1927. 


10483, Order of Nee tei ige Warranty. how issued. 


Warrants issued against the poor fund chargeable with knowledge that they be- 
and registered prior to July 1, 1921, were came a charge against half of that fund 
a direct charge against the entire fund, only. State ex rel. Board of County 
and persons receiving or registering poor Commrs. v. District Court, 62 Mont. 275, 
fund warrants after that date were 204 Pac. 600. 
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PART V. 


Evidence. 


CHAPTER 1. 
DEFINITIONS, KINDS AND DEGREES OF EVIDENCE. 


10491. The degree of certainty required to establish facts. 


“Moral certainty” and the phrase “be- 
yond a reasonable doubt” as employed in 
section 10672, providing that conviction 
can be secured only upon evidence which 
established guilt beyond a _ reasonable 
doubt, are synonymous. State v. Mun, 76 
Mont. 278, 246 Pac. 257. 

The provision of this section that the 
law does not require demonstration, moral 
certainty only or that degree of proof 
which produces conviction in an unpreju- 
diced mind being sufficient, is applicable 


in the trial of criminal cases. State v. 
Cassill et al., 71 Mont. 274, 229 Pac. 716. 

An instruction on the degree of proof 
necessary to establish facts in the exact 
language of this section, was proper. 
State v. Fredericks, 65 Mont. 25, 212 Pace. 
495. 

Cited in Reilly v. City of Butte, 64 
Mont. 355, 360, 209 Pac. 1057. 


For text treatment of this subject see 
vol. 10 Cal. Jur. 687, 794, 1151. 


10495. Secondary evidence defined. 
Cited in Angell v. Lewistown State Bank et al., 72 Mont. 345, 350, 232 Pac. 90. 


10497. Indirect evidence defined. 


Cited as section 7853, Revised Codes, in 
State v. Riggs, 61 Mont. 25, 53, 201 Pace. 


272; State v. Evans, 60 Mont. 367, 374, 
199 Pac. 440. 


10498. Prima facie evidence defined. 
Cited in State ex rel. Merrill v. District Court, 72 Mont. 77, 82, 231 Pac. 1107. 


10502. Conclusive evidence defined. 
Cited in In re Peters, 73 Mont. 284, 287, 235 Pac. 772, 


10508. Cumulative evidence defined. 


The question whether evidence is the same proposition or ground of claim 


“cumulative” within the meaning of this 
section, does not depend upon the quan- 
tity or probable effect of the evidence, 
but upon its character, and if it brings 
to light some new and independent fact 


before canvassed, it is not cumulative. 
Jenkins v. Kitsen, 62 Mont. 515, 205 Pace. 
243, 


For text treatment of this subject see 


of a different character than that there- vol. 10 Cal. Jur. 690. 
tofore elicited, though tending to prove 
CHAPTER 2. 


GENERAL PRINCIPLES OF EVIDENCE, 


10505. One witness sufficient to prove a fact. 


If the manner in which a witness testi- 
fies is such and his statements are so 
that there is produced in the mind of 
the court a conviction that they are not 
and eannot be true, and the right of the 
plaintiff to recover depends on such tes- 
timony, the cause should not be submitted 


to the jury. Whitney v. Bertoglio Mer- 
cantile Co., 65 Mont. 358, 211 Pac. 323. 

Since under this section and section 
10672 the burden of proof is not to be 
determined by the number of witnesses 
introduced, the direct evidence of the 
plaintiff showing nonpayment of a cer- 
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tificate of deposit in suit was sufficient 
to establish that fact. O’Langan v. First 
State Bank of Hilger, 59 Mont. 190, 196 
Pac. 149. 

Cited in State v, Grasswick, 77 Mont. 
326, 330, 250 Pac. 613; Ayers v. Bus- 
well, 73 Mont. 518, 527, 238 Pac. 591; 
Independent M. & C. Co. v. Aetna L. I. 


GENERAL PRINCIPLES OF EVIDENCE, 


[10506-10516 


Co., 68 Mont. 152, 159, 216 Pac. 1109; 
Doane v. Marquisee, 63 Mont. 166, 171, 
206 Pac. 420. 


For text treatment of this subject see 
vol. 8 Cal. Jur. 171; vol. 10 Cal. Jur. 
1135, 1143. 


10506. Testimony confined to personal knowledge. 
Cited in Solbert v. Sunburst Oil & Gas Co., 73 Mont. 94, 107, 235 Pac. 761 


10508. Witness presumed to speak the truth. 


A district court may in its discretion, 
where the facts warrant it, caution the 
jury respecting the testimony of wit- 
nesses who appear to be interested in 
the result of the case, provided it does 
so in an instruction general in character 
and does not single out a single witness 
and call attention to his testimony. State 
v. Kessler, 74 Mont. 166, 239 Pac. 1000. 

Cited in State v. Wilson, 76 Mont. 384, 
392, 247 Pac. 158; State v. Kacar, 74 
Mont. 269, 282, 240 Pac. 365; State v. 
Sedlacek, 74 Mont. 201, 215, 239 Pae. 
1002; State v. Jackson, 71 Mont. 421, 


433, 230 Pac. 370; Sanger v. Huguenel 
et al., 65 Mont. 236, 242, 211 Pac. 349; 
State v. Richardson, 63 Mont. 322, 336, 
207 Pac. 124. 


Impeachment of witness by expert evi- 
dence tending to show moral or mental 
defects, note, 15 A. L. BR. 932. 

Impeachment of witness by showing use 
of drugs, note, 15 A. L. R. 912. 

For text treatment of this subject see 
vol. 8 Cal. Jur. 280; vol. 10 Cal. Jur. 
1038, 1144, 1160; 27 Cal. Jur. 124, 135, 
145, 179-182. 


10510. Declarations of predecessor in title evidence. 
Cited as section 7866, Revised Codes, in Nelson v. Gough et al., 61 Mont. 301, 304, 


202 Pac. 196. 


10514. Declaration of decedent evidence against his successor in 


interest. 


Though declarations against his interest 
made by a decedent are admissible under 
this section, they constitute testimony 
of unsatisfactory character and should be 
received and weighed with caution. Gray 


v. Grant et al., 62 Mont. 452, 206 Pac. 
410. 


For text treatment of this subject see 
vol. 10 Cal. Jur. 913, 1098. 


10515. When part of the transaction proved, the whole is admissible. 


Under this section, as well as under 
settled law generally, where one intro- 
duces a part of a document or writing 
(here a city ordinance), so much of the 
remainder as may tend to explain or 
qualify that which has been received, is 
admissible in evidence at the instance of 
his adversary. Varn v. Butte Hlectric 
Ry. Co. et al, 77 Mont. 124, 249 Pae. 
1070. 

Under this section, where one party 
introduces a part of a series of letters 
touching the transaction in controversy, 


the other party is entitled to introduce 
the remaining portion if material to a 
complete understanding of the entire 
transaction. Northwestern E, HE. Co. v. 
Leighton et al., 66 Mont. 529, 213 Pace. 
1094, 


Proof of entire conversation contain- 
ing alleged confession, notes, 2 A. L, R. 
1017; 26 A. L. R. 541. 

For text treatment of this subject see 
vol. 8 Cal. Jur. 82, 118; vol. 10 Cal. Jur. 
801, 821, 1080, 1127; 27 A. L. R. 105. 


10516. Contents of writing—How proved. 


In an action to recover a broker’s com- 
mission, in which plaintiff’s cause of ac- 
tion was founded upon a letter written to 
plaintiff by defendant giving a descrip- 


tion of the lands, and stating price per 
acre, commission allowed, ete., but which 
had been forwarded by plaintiff to a pros- 
pective purchaser in another state and 
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of which she had been unable to regain 
possession, refusal to permit secondary 
evidence of its contents was error, since 
under this section, a letter out of the 
jurisdiction is deemed to be “lost,” mak- 
ing parol evidence of what it contained 
admissible. Kile v. Kingsbury, 63 Mont. 
145, 206 Pac. 346. 

A showing that the owner of a private 
writing removed to a foreign country 
sufficiently accounts for its nonproduction 
to warrant admission of oral testimony 
to prove its contents, the presumption be- 


10517. An agreement reduced to 


Where the signers of a promissory note 
unqualifiedly bound themselves to pay a 
certain sum of money at a specified time, 
parol evidence was inadmissible for the 
purpose of showing that the payee in an 
oral contemporaneous stipulation had 
agreed that. payment could be made in 
a certain manner; such oral agreement 
was superseded by the writing, and the 
evidence, erroneously admitted, tended to 
vary and contradict the writing, contrary 
to the provisions of this section, where 
the validity of the note was not attacked 
and a mistake or imperfection in the 
writing was not pleaded. Swan v. Le 
Clair et al., 77 Mont. 422, 251 Pac, 155. 

In the absence of fraud, an uncondi- 
tional written contract of purchase of 
building material presumably embraced 
the whole agreement of the parties; 
hence evidence of an oral understanding 
that it should not become binding until 
the architect in charge had approved the 
materials, was inadmissible. Wheeler v. 
James, 70 Mont. 37, 223 Pae, 900. 

In the absence of fraud or mistake, 
a written contract supersedes all prior 
oral negotiations with relation thereto; 
therefore parol testimony to show that 
the understanding of parties to a promis- 
sory note which provided for the pay- 
ment of interest but did not specify the 
rate was that no interest at. all was 
payable was properly excluded. Burnett 
v. Burnett, 68 Mont. 546, 219 Pac. 831. 

An offer of proof by defendant di- 
rectors who had guaranteed payment of 
an account as represented by a note of 
the corporation, that it was their under- 
standing that the guaranty was to be 
deemed merely an assurance on their part 
that plaintiff’s account was recognized as 
a valid claim against the company, was 
properly rejected under this section, as 
contradicting the terms of the writing. 
Schauer v. Morgan et al., 67 Mont. 455, 
216 Pac. 347. 

Under this section and 7520, when a 
contract has been reduced to writing its 
contents cannot be added to, contradicted, 
altered or varied by parol or extrinsic 
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ing that he took it with him. Nelson v. 
Gough et al., 61 Mont. 301, 202 Pac. 196. 

Sections 10516, 10517, were cited in 
Burnett v. Burnett, 68 Mont. 546, 549, 
219 Pac. 831; as section 7872, Revised 
Codes, in Hawley v. Richardson, 60 Mont. 
118, 126, 198 Pac. 450. 


For text treatment of this subject see 
vol. 8 Cal. Jur. 138; vol. 10 Cal. Jur. 
850-858; vol. 16 Cal. Jur. 697; vol. 22 
Cal. Jur. 640, 645. 


writing deemed the whole. 


evidence, and the writing supersedes all 
oral negotiations concerning its matter 
which preceded, accompanied or led up 
to its execution. Webber v. Killorn et 
al., 66 Mont. 130, 212 Pac. 852. 

Prior oral negotiations and directions 
as to points at which livestock should 
be stopped for resting and feeding were 
merged in the contract of shipment, 
where it and the waybills bore nota- 
tions stating the points at which stops 
were to be made, and therefore parol 
testimony of directions to make other 
stops was incompetent as an attempt to 
vary the terms of the written contract. 
Cook et al. v. Northern Pacific Ry. Co., 
61 Mont. 573, 203 Pac. 512. 

Cited in Peterson v. Nelson, 77 Mont. 
539, 550, 252 Pac. 368; Bridges & Co., 
Inc., v. Bank of Fergus County, 77 Moni. 
524, 533, 251 Pac. 1057; Anderson v. 
Border et al., 75 Mont. 516, 529, 244 
Pac. 494; Ayers v. Buswell, 73 Mont. 
518, 524, 238 Pac. 591; Humble v. St. 
John et al., 72 Mont. 519, 527, 234 Pac. 
475; Baroch v. Greater Montana Oil Co., 
70 Mont. 93, 98, 225 Pac. 800; More- 
house v. Northern Land Co., 68 Mont. 
96, 103, 216 Pac. 792; Adams v. Durfee 
et al., 67 Mont. 315, 323, 215 Pac. 664; 
Leigland v. Rundle L. & A. Co., 64 Mont. 
154, 165, 208 Pac. 1075; as section 7873, 
Revised Codes, in State v. Broadwater - 
Elevator Co. et al., 61 Mont. 215, 223, 
201 Pac. 687; Rowe v. Emerson-Brant- 
ingham Co., 61 Mont. 73, 78, 201 Pac. 
316; McCaull-Dinsmore Co. v. Stevens, 59 
Mont. 206, 194 Pac. 213. 


Parol evidence rule as applied to lease, 
note, 25 A, L. R. 812. 

Parol evidence to show that bill or note 
was given for special purpose, note, 20 
A. L. R. 421, 

Parol evidence to vary or explain con- 
tract implied from the regular indorse- 
ment of a bill or note, notes, 4 A. L. R. 
764;, 11 A, .L, .R. 637; 22 A. L. R. 527; 
35 A. L. RB. 1120. 

Parol evidence as to whether one whose 
name appears on face of a note signed 
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as witness or maker, note, 15 A. L. R. 
197. 

Conelusiveness of recital in option of 
receipt of consideration which was not 
paid, note, 27 A... L. R. 1127. 

Parol evidence to vary or explain re- 
strictive indorsements, note, 35 A. L. 
R. 1121. 

Parol evidence as to personal liability 
of one who indorses, without qualifica- 
tion, commercial paper of corporation, 
notes, 42 A. L. R. 1075, 46 A. L. 
496. 


GENERAL PRINCIPLES OF EVIDENCE. 


[10519-10521 


Parol evidence rule as applied to escrow 
agreement, note, 49 A. L. R. 1529. 

Parol evidence ‘in relation to assump- 
tion of mortgage debt by grantee of 
ci ng property, note, 50 A. L. R. 
1220. 


Parol evidence of agreement affecting 
priority as between holders of different 
notes secured by same mortgage, note, 
50 A. L. BR. 582. 

For text treatment of this subject see 
vol. 6 Cal. Jur. 249-252, 263, 277, 294; 
vol. 10 Cal. Jur. 916 et seq. 


10519. Construction of statutes and instruments—General rule. 


Under this section, the office of courts, 
in construing a statute, is simply to 
ascertain and declare what is in terms or 
in substance contained therein, not to 
write into the act words which the legis- 
lature saw fit to omit. Morrison v. 
Farmers’ ete. State Bank, 70 Mont. 146, 
225 Pace. 123. 

Sections 10519, 10520 were cited in 
State v. Redmond, 73 Mont. 376, 380, 
237 Pac. 486; Novak v. Industrial Acci- 
dent Board, 73 Mont. 196, 203, 235 Pac. 
754; Gregg v. Bayers, 73 Mont. 165, 167, 
235 Pac. 337; Fergus Motor Oo. v. Sor- 
enson, 73 Mont. 122, 138, 235 Pac. 422; 
In re Tripp’s Estate, 71 Mont. 154, 162, 


227 Pac. 1005; State v. Certain Intoxi- 
cating Liquors, 71 Mont. 79, 84, 227 Pae. 
472; State ex rel. Sheedy v. District 
Court, 66 Mont. 427, 433, 213 Pac. 802; 
Square Butte State Bank v. Ballard, 64 
Mont. 554, 559, 210 Pace. 889. 

Section 7875, Revised Codes, in State 
v. Mason, 62 Mont. 180, 192, 204 Pae. 
358; County of Hill v. County of Liberty, 
62 Mont. 15, 17, 203 Pace. 500; State v. 
Stein, 60 Mont. 441, 446, 199 Pac. 278. 


For text treatment of this subject see 
vol. 5 Cal. Jur. 456; vol. 10 Cal. Jur. 
884. 


10520. The intention of the legislature or parties. 


Where under the first clause of a con- 
tract a party bound himself generally 
as a surety, but under a subsequent one 
the conditions under which he would be 
liable were particularly set forth which 
in effect made him a guarantor, the two 
clauses were so inconsistent with each 
other as to warrant application of the 
doctrine announced by this section, that 
where a general and particular provision 
of a contract are inconsistent the latter 
ie pe and therefore the promisor 
was a guarantor and not a surety and 
could not be joined as defendant with 
the lessee of property in an action to re- 
cover rentals, payment of which he had 
guaranteed. Butte Machinery Co. v. 
Carbonate Hill Mining Co., 75 Mont. 167, 
242 Pac. 956. 

Cited in Wall v. Duggan et al. 76 
Mont. 239, 245, 245 Pac. 953; In re 
Oppenheimer’s Estate, 73 Mont. 560, 570, 
238 Pac. 599; Cottonwood Coal Co. v. 
Junod, 73 Mont. 392, 397, 236 Pac. 1080; 
Novak v. Industrial Accident Board, 73 


Mont. 196, 203, 235 Pae. 754; Fergus 
Motor Co. v. Sorenson, 73 Mont, 122 
126, 235 Pac. 422; State ex rel. Boone 
v. Tullock, 72 Mont. 482, 487, 234 Pae. 
277; Lee v. Lee Gold Mining Co. et al, 
71 Mont. 592, 599, 230 Pac. 1091; State 
v. Certain Intoxicating Liquors, 71 Mont. 
79, 84, 227 Pac. 472; Morrison v. Farmers’ 
ete. State Bank, 70 Mont, 146, 151, 225 
Pac. 123; Wibaux Improvement Co. y, 
Breitenfeldt, 67 Mont. 206, 210, 215 Pae., 
222; Lensing v. Day & Hansen Security 
Co., 67 Mont. 382, 385, 215 Pace. 999- 
Winkelmann v. Minnesota M. L. Ins. Co. 
66 Mont. 451, 460, 213 Pac. 1104; as sec. 
tion 7876, Revised Codes, in County of 
Hill v. County of Liberty, 62 Mont, 15 
17, 203 Pac, 500; State v. Stein, 60 Mont 
441, 446, 199 Pac. 278; Page v. New 
York Realty Co., 59 Mont. 305, 316, 196 
Pace L. 


For text treatment of this subject see 
vol. 6 Cal. Jur. 282, 283; vol. 10 Cal. 
Jur. 885; vol. 23 Cal. Jur. 727, 


10521. The circumstances to be considered. 


Cited in Lewis vy. Aronow, 77 Mont. 
348, 357, 251 Pac. 146; Anderson v. Bor- 
der et al., 75 Mont. 516, 529, 244 Pace. 
494; United States Nat. Bank v. Chap- 
pell, 71 Mont. 553, 566, 230 Pac. 1084; 
Baroch v. Greater Montana Oil Co., 70 


Mont. 93, 98, 225 Pac. 800; as section 
7877, Revised Codes, in Cook et al. v. 
Northern Pacific Ry. Co., 61 Mont. 573 
586, 203 Pac. 512; State Bank of Darby 


ren et al., 59 Mont. 144, 151, 106 Pae, 
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10522. Terms to be construed in their general acceptation. 
Cited in Lewis v. Aronow, 77 Mont. 348, 358, 251 Pac. 146. 


10529. Evidence confined to material allegations. 


The test to be applied in determining 
whether testimony offered for impeach- 
ment purposes relates to a _ collateral 
matter is whether the fact sought to be 
shown could be shown for any purpose 
independently of the contradiction. State 


ex rel. Bourquin v. Morris et al., 67 
Mont. 40, 214 Pac. 332. 


For text treatment of this subject see 
vol. 10 Cal. Jur. 797-806. 


10531. Facts which may be proved on trial. 


An affidavit filed in support of a mo- 
tion for a continuance on account of 
the absence of a witness and setting 
forth what the witness would testify 
to if present, the motion being denied on 
opposing counsel’s 
witness would so testify, is not ad- 
missible. as evidence on a second trial 
of the cause as testimony given at 
a former trial between the same parties 
relating to the same matter. Kelly v. 
Kipp et al. 77 Mont. 110, 250 Pac. 819. 

Under subdivision 3 of this section, 
providing that upon a trial evidence may 
be given of an act or declaration of an- 
other in the presence and within the ob- 
servation of a party, and his conduct in 
relation thereto, where one who on being 
accused of crime remains silent, though 
he has full liberty to speak, his failure 
to reply or deny is relevant as showing 
his guilt, the accusatory statement being 
admissible, not as evidence of the truth 
of the statement, but as tending to show 
his admission by his silence; the rule 
applies though defendant was under ar- 
rest at the time, but does not extend to 
statements made in his presence at 4 
judicial hearing or proceeding. State v. 
Won, 76 Mont. 509, 248 Pac. 201. 

For discussion of the showing neces- 
sary to render an alleged dying declara- 
tion admissible in evidence, see State v. 
Martin, 76 Mont. 565, 248 Pac. 176; 
State v. Vettere, 76 Mont. 574, 248 Pac. 
179. 

Statement made by decedent the day 
before his death upon being questioned 
by the witness as to whether he thought 
he would live, that he was going to die 
from the wound inflicted and that he 
was shot by his wife, was admissible as 
his dying declaration. State v. Kaear, 
74 Mont. 269, 240 Pac, 365. 

Under this section parol testimony 
relative to a contract of purchase of 
building materials to the effect that it 
was customary to first obtain the ap- 
proval of the architect before it 
should become binding, was inadmissible. 
Wheeler v. James, 70 Mont. 37, 223 Pac. 
900. 

The rule that a defendant in a crimi- 


admission that the 


nal case cannot be bound by conversa- 
tions between third persons in his ab- 
sence does not apply to acts and declara- 
tions of a co-conspirator done or made 
in furtherance of a common design dur- 
ing the life of the conspiracy, in which 
case, they are admissible after proof of 
the conspiracy. State v. Hopkins, 68 
Mont. 504, 219 Pae. 1106. 

Under this section a witness who had 
not been shown to have any theoretical 
or practical knowledge of constructing or 
operating a ferry-boat was not qualified 
to express an opinion respecting the sub- 
ject. State ex rel. Rankin v. Martin, 68 
Mont. 392, 219 Pac. 632. 

The opinion of a layman that a person 
is incompetent, where the reasons for the 
Opinion are unsatisfactory, cannot be con- 
sidered such substantial evidence as will 
warrant the submission of the question of 
his incompetency to a jury, in the face 
of positive and affirmative acts and con- 
duct on his part clearly indicating men- 
tal capacity. Sommerville v. Greenhood, 
65 Mont. 101, 210 Pae. 1048. 

_Error in permitting a layman to give 
his opinion as to defendant’s sanity with- 
out having qualified under subdivision 10 
of this section, as an intimate acquain- 
tance, was harmless where the only evi- 
dence of defendant’s insanity consisted 
of his behavior on the stand and of his 
incoherent and meaningless answers, all 
the witnesses testifying to his mental 
condition declaring him sane, without 
contradiction or conflict. State v. Davis, 
60 Mont. 426, 199 Pac. 421. 

Cited in Lewis v. Aronow, 77 Mont. 
348, 358, 251 Pac. 146; Sommerville y. 
Greenhood, 65 Mont. 101, 120, 210 Pae. 
1048; In re Estate of Redfern, 64 Mont. 
49, 56, 208 Pac. 1072; State v. Richard- 
son, 63 Mont. 322, 336, 207 Pac. 124; 
as section 7887, Revised Codes, in Cook 
et al. v. Northern Pacific Ry. Co., 61 
Mont. 573, 586, 203 Pace. 512; State v. 
Byrne, 60 Mont. 317, 326, 199 Pace. 262. 


Expert testimony as to finger-prints, note, 
10 A. L. R. 373. 

Opinion evidence as to footprints, note, 
31 A. L. RB. 210. 
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Entries in family Bible as evidence, note, 
29 A. L. R.. 372. 

Use in civil case of testimony given in 
criminal case by witness no longer acces- 
sible, note, 46 A. L. R. 463. 

For text treatment of this subject, see 
vol. 1 Cal. Jur. 471; vol. 3, Cal. Jur. 972; 
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vol. 5 Cal. Jur. 513; vol. 6 Cal. Jur. 315; 
vol. 8 Cal. Jur. 98, 101, 119-124, 126, 134, 
148-165; vol. 10 Cal. Jur. 797, 809, 841, 
896, 944, 957, 978 et seq., 1045, 1110, 1125- 
1132; vol. 14 Cal. Jur. 368; vol. 16 Cal. 
Jur. 929; vol. 20 Cal. Jur. 745, 782; vol. 
26 Cal, Jur. 746-755, 


CHAPTER 3. 
JUDICIAL NOTICE OF FACTS. 


10532. Certain facts of general notoriety assumed to be true—Specifi- 


cation of such facts. 


In an action for the rescission of a 
land contract in which plaintiff claimed 
that defendant had included lands in his 
contract of sale which were owned by 
the Northern Pacific Railway Company as 
a right of way, while the trial court 
could properly take judicial notice, un- 
der this section, that the Northern Pa- 
cific Railway Company is the successor of 
the Northern Pacific Railroad Company, 
it could not take such notice that the 
federal grant to the company attached 
to any particular tract of land, or that 
a particular tract of land was public land 
at the time of the taking effect of the 
grant. lLasby et al. v. Burgess, 76 Mont. 
452, 248 Pac. 190. 


Under this section, courts take judicial 
notice of the form and contents of the 
Third and Fourth Liberty bond issues and 


of Victory Loan bonds. Grosfield v. First 
Nat. Bank, 73 Mont. 219, 236 Pac. 259. 

Courts take judicial notice of the fact 
that the federal government did not take 
over and assume jurisdiction of the 
railroads until January 1, 1928, and that 
for injuries prior to that date it cannot 
be held responsible. Stevens v. Hines 
et al., 63 Mont. 94, 206 Pac. 441. 

Cited in Rohr v. Stanton Trust & Sav- 
ings Bank, 76 Mont. 248, 251, 245 Pac. 
947; Fergus County v. Federal Reserve 
Bank, 75 Mont. 582, 592, 244 Pac. 883; 
State ex rel. Bacorn v. District Court, 
73 Mont. 297, 304, 236 Pac. 553; State 
v. Pepper, 70 Mont. 596, 604, 226 Pace. 
1108. 


For text treatment of this subject see. 
vol. 10 Cal. Jur. 691 et seq.; vol. 23 Cal. 
Jur. 171, 607, 663, 748, 977. 


CHAPTER 4. 
WITNESSES. 


10534. All persons capable of perceptions and communication may be 


witnesses. 


A violation of the White Slave Act 
may be proved by the uncorroborated tes- 
timony of the prosecuting witness, a 
woman being no less a competent wit- 
ness because she engages in prostitution. 
State v. Pippi, 59 Mont. 116, 195 Pas, 
556. 


10535. Persons who cannot be 


Under this section, subdivision 4, evi- 
dence of threats made by the agent of 
a corporation (since deceased) for the 
purpose of procuring defendant to exe- 
cute a promissory note and a mortgage 
securing it was properly admitted, its 
admissibility having been addressed to 
the discretion of the trial court where 
without such evidence defendant could 
not have proven or made out a prima 
facie case of menace. Averill Machinery 
Co. v. Taylor et al. 70 Mont. 70, 228 


Pae. 918. 
10 


Cited in Solberg v. Sunburst Oil & Gas 
Co., 73 Mont. 94, 107, 235 Pac. 761. 


For text treatment of this subject see 
vol, 10 Cal, Jur. 1130; vol. 27 Cal. Jur. 9. 


witnesses. 


In an action against an administrator 
brought under section 9076, for damages 
for the wrongful killing of plaintiff’s 
husband by defendant’s intestate, where 
plaintiff was the only surviving witness 
and her testimony was indispensable to 
recovery, the court properly permitted 
her to testify under the exception pro- 
vided by this section. Anderson et al. 
v. Wirkman, 67 Mont. 176, 215 Pae. 224. 

Under this section, as amended by 
chapter 41, L. 1913, testimony of plain- 
tiff coneerning transactions and oral 


1 
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communications had with the deceased 
agent of a corporation was inadmissible 
in an action against the corporation. 
Marcellus v. Wright et al., 65 Mont. 580, 
212 Pac. 299, 

Under this section, declaring that par- 
ties to an action against an executor or 
administrator upon a demand against the 
estate of a deceased person are incompe- 
tent to testify to transactions or oral 
communications between the witness and 
the deceased, except when it appears that 
without the testimony injustice will he 
done, the power to admit or reject such 
testimony is lodged in the sound discre- 
tion of the trial court, which cannot be 
too carefully exercised, and when ad- 
mitted it must be viewed with caution. 
Marcellus v. Wright et al., 65 Mont. 580, 
212 Pae. 299. 

Under this section, determination of 
the question whether testimony with rela- 
tion to acts or conversations had with a 
deceased agent of a corporation is admis- 
sible or not rests in the discretion of the 
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trial court. Mosback v. Smith Brothers 
Sheep Co., 65 Mont. 42, 210 Pac. 910. 

This section as amended by chapter 41, 
L, 1913, does not exclude the testimony 
of the beneficiary under an insurance 
policy, in an action to recover the amount 
of the policy, to a conversation with the 
insured before his death. New York Life 
Ins. Co. v. Mason, 272 Fed. 28. 

Cited in Wood v. Ferguson et al., 71 
Mont. 540, 548, 230 Pac. 592. 

This and section 10536 were cited in 
Wilson v. Wilson et al., 64 Mont. 533, 
544, 210 Pac. 896. 


Mental condition as affecting competency 
of witness, note, 26 A. L. R. 1491. 

What constitutes claim against estate 
within statute disqualifying witness, note, 
41 A. L. BR, 1044. 

For text treatment of this subject see 
vol. 6 Cal. Jur. 831; vol. 10 Cal. Jur. 909; 
vol. 11 Cal. Jur. 520, 804-822, 1075; vol. 
27 Cal. Jur. 36, 37, 42. 


10536. Persons in certain relations cannot be examined. 1. A hus- 


band cannot be examined for or against his wife without her consent; 
nor a wife for or against her husband without his consent; nor can either, 
during the marriage or afterward, be, without the consent of the other, 
examined as to any communication made by one to the other during the 
marriage; but this exception does not apply to a civil action or proceed- 
ing by one against the other, nor to a criminal action or proceeding for 
a crime committed by one against the other; or in an action brought by 
husband or wife against another person for the alienation of the affec- 
tions of either husband or wife or in an action for damages against 
another person for adultery committed by either husband or wife. 

2. An attorney cannot, without the consent of his client, be examined 
as to any communication made by the client to him, or his advice given 
thereon in the course of professional employment. 

3. A clergyman or priest cannot, without the consent of the person 
making the confession, be examined as to any confession made to him in 
his professional character in the course of discipline enjoined by the 
church to which he belongs. 

4. A licensed physician or surgeon cannot, without the consent of 
his patient, be examined in a civil action as to any information acquired 
in attending the patient, which was necessary to enable him to prescribe 
or act for the patient. 

5. A public officer cannot be examined as to communications made to 
him in official confidence, when the public interests would suffer by the 
disclosure. 


Amd. Sec. 1, Ch. 83, L. 1925. 


To render statements made to a physi- 
cian by his patient privileged under this 
section, they must have related to the 
particular injury or disease and been 
necessary to enable the former to prop- 
erly prescribe for the latter or act in 


his professional capacity. Garrett v. City 
of Butte, 69 Mont. 214, 221 Pac. 537. 

A statement made to a staff physician 
at a hospital by plaintiff in an action 
for personal injuries sustained by a fall 
on an. icy sidewalk immediately after 
the accident, that she fell at a_ place 
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different from the one alleged in the 
complaint, was not privileged and re- 
jection of an offer of proof to that effect 
was reversible error. .Garrett v. City of 
Butte, 69 Mont. 214, 221 Pae. 537. 

This section, forbidding testimony by 
a wife without her husband’s consent, as 
to any communications made by the one 
to the other during the marriage, though 
not limited expressly to confidential com- 
munications, should be construed as ap- 
plying only to such communications, since 
there is no public policy excluding such 
testimony further than necessary to 
guard the marital relation. New York 
Life Ins. Co. v. Mason, 272 Fed. 28. 

In an action on a life insurance policy, 


brought by the wife of the insured, in » 


which the defense was suicide, testi- 
mony by the wife to conversations with 
her husband shortly before and immedi- 
ately after the shooting showing that 
the husband was not contemplating sui- 
cide and that the shooting was accidental, 
are not “confidential communications” and 
were not inadmissible under this section. 
New York Life Ins. Co. v. Mason, 272 
Fed. 28. 
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Cited in State v. Yegen, 74 Mont. 126, 
130, 238 Pac. 603; State v. Newman, 66 
Mont. 180, 196, 213 Pac. 805; Wilson v. 
Wilson et al., 64 Mont. 533, 544, 210 Pac. 
896; Simonsen v. Barth et al., 64 Mont. 
95, 100, 208 Pac. 938. 


Privilege of communication made to pub- 
lic officers, notes, 9 A. L. R. 1099; 16 A. 
L. R. 1263. 

Competency of hospital attendant or phy- 
sician to testify as to condition of patient, 
note, 22 A. DL. R,°1217: 

Family matters or affairs incidentally 
learned by physician while professionally 
attending patient as privileged, note, 24 
A, L. R. 1202. 

Privilege of communications by or to 
nurse or attendant, note, 39 A. L. R. 1421. 

Evidence in suit for alienation of affec- 
tions of confidential communications be- 
tween husband and wife, note, 36 A. L. R. 
1068. 

For text treatment of this subject see 
vol. 9 Cal. Jur. 736; vol. 17 Cal. Jur. 762; 
vol. 21 Cal. Jur. 916; vol. 26 Cal. Jur. 753; 
vol. 27 Cal. Jur. 44 et seq. 


CHAPTER 5. 
WRITINGS—PUBLIC WRITINGS. 


10540. Public writings defined. 


Reports made to the state bank ex- 
aminer by his deputies as to its financial 
condition, not verified or signed, are not 
admissible in evidence as “public writ- 


10541. All others private. 


ings,’ in the absence of proof of their 
contents. State v. Yegen, 74 Mont. 126, 
238 Pac. 603. 


Cited in State v. Yegen, 74 Mont. 126, 129, 238 Pac. 603. 


10543. Public officer bound to give copies. 
Cited in State v. Rouleau et al., 68 Mont. 529, 541, 219 Pac. 1096, 


10544. Four kinds of public writings. 
Cited in State v. Yegen, 74 Mont. 126, 129, 238 Pac. 603. 


10545. 


Laws, written or unwritten. 


Cited in State ex rel. La Point v. District Court, 69 Mont. 29, 34, 220 Pac. 88. 


10549. Unwritten law defined. 


Cited in State ex rel. La Point v. District Court, 69 Mont. 29, 34, 220 Pac. 88. 


10555. Record—How authenticated as evidence. 


Applied with section 10040 in holding 
that an attestation by the clerk of the 
probate court of another state unaccom- 
panied by a certificate of the judge “that 
the attestation is in due form” is insuffi- 
cient to entitle papers to be admitted in 


evidence in this state. Henderson et 
al, v. Daniels, 62 Mont. 363, 205 Pac. 964. 


For text treatment of this. subject see 
vol. 15 Cal. Jur. 292-297; vol. 22 Cal. Jur. 
639. 
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10558. Effect of a judgment or final order upon rights in various 


Cases. 


Cited in Hoppin v. Long, 74 Mont. 558, 
578, 584, 241 Pac. 636; Springhorn y. 
Dirks et al., 72 Mont. 121, 129, 231 Pae. 
912; Independent M. & C. Co. v. Aetna 
L. I. Co., 68 Mont. 152, 159, 216 Pac. 


1109; Sweeney v. City of Butte, 64 Mont. 
230, 236, 208 Pac. 943; as section 7914, 
Revised Codes, in In re Smith’s Estate, 60 
Mont. 276, 296, 199 Paé. 696. 


10561. What deemed adjudged in a judgment. 


Mandamus, being an action at law 
rather than in equity, judgment therein 
is conclusive as to all of the relator’s 
rights properly involved therein, whether 
asserted or not. State ex rel. Golden 
Valley County v. District Court et al., 
75 Mont. 122, 242 Pac. 421. 

Cited in Solberg v. Sunburst Oil & Gas 
Co., 76 Mont, 254, 265, 246 Pac. 168; 


Hoppin v. Long, 74 Mont. 558, 584, 241 
Pace. 636; Solberg v. Sunburst Oil & Gas 
Co., 73 Mont. 94, 102, 235 Pac. 761; Wal- 
lace et al. v. Goldberg et al., 72 Mont. 
234, 241, 231 Pac. 56; as section 7917, 
Revised Codes, in Sweeney v. City of 
Butte, 64 Mont. 230, 236, 208 Pac. 942; 
In re Smith’s Estate, 60 Mont. 276, 297, 
199 Pac. 696. 


10563. Record of another state—lIts effect. 


Under this section, providing that the 
authority of an executor or administrator 
does not extend beyond the territorial 
limits of the government under which he 
was appointed, an administrator ap- 
pointed in another state cannot maintain 
an action in the courts of this state in 
his representative capacity. Lefebure et 
al. v. Baker et-al., 69 Mont. 193, 220 
Paes) Lidl. 

Cited in Henderson et al. v. Daniels, 
62 Mont. 363, 372, 205 Fed. 964. 


Public policy or statute of forum as 
ground for refusal. to entertain an action 


upon a judgment rendered in another state, 
‘notes, 4 A. L. R. 968; 10 A. L. RB. 719; 
24 A. L. R. 1487, 

Extraterritorial effect of provision in de- 
eree of divorce as to custody of child, note, 
20 A. L. R. 815. 

Divorce decree in one state as affecting 
previous order or decree for separate main- 
tenance in another, note, 42 A. L. R. 1375. 

Installment decree for alimony as within 
full faith and credit provision, notes, 41 
A. L, R. 1419; 46 A. L. R. 1200. 

For text treatment of this subject see 
vol. 13 Cal, Jur. 210; vol. 15 Cal. Jur. 240. 


10568. Manner of proving other official documents. 


Cited in State v. Yegen, 74 Mont. 126, 
130, 135, 238 Pae. 603; as section 7924, 


Revised Codes, in Steiner v. McMillan, 59 
Mont. 30, 37, 195 Pac. 836, 


10569. Public record of private writing evidence. 
Cited in Angell v. Lewistown State Bank et al., 72 Mont. 345, 350, 232 Pac. 90. 


10570. Entries in official books prima facie evidence. 
Cited in State v. Yegen, 74 Mont. 126, 129, 238 Pac. 603. 


10573. Contents of other official certificates. 
Cited in State v. Rouleau et al., 68 Mont. 529, 541, 219 Pace. 1096, 


CHAPTER 6. 
PRIVATE WRITINGS. 


10581. Execution of an instrument defined. 
Cited in Springhorn vy. Springer et al., 75 Mont. 294, 301, 243 Pac. 803. 
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10585. Original writing to be proved or accounted for. 


Refusal to permit a carbon copy of a 
livestock shipping contract to be intro- 
duced in evidence was proper under this 
section, where the copy was incomplete 
in that the signature of the shipper was 
missing therefrom, the carbon sheet hav- 
ing been so placed as not to cover the 
space left for said signature, which omis- 
sion had been later supplied by defend- 
ant’s agent writing in the name of the 


10588. Writings—How proved. 


The common-law rule that where the 
execution of a writing has been attested 
the party desiring to prove its execution 
must, before using other evidence, either 
produce the attester as a witness or show 
that his testimony is not available, was 
not abrogated by this section, and there- 
fore where one of two witnesses who 
had attested a writing was available at 
the time of the trial and the absence of 


the other was not explained, the court’ 


plaintiff, and where it appeared that the 
original was in defendant’s possession. 
Rogness v. Northern Pacific Ry. Co., 59 
Mont. 373, 196 Pac. 989. 


Secondary evidence as to execution and 
contents of will lost before testator’s death, 
note, 34 A, L. R. 1308, 1312. 

For text treatment of this subject see 
vol. 16 Cal. Jur. 698 et seq. 


properly denied permission to introduce 
the testimony of an expert in handwrit- 
ing to show that the signature attached 
thereto was the signature of the person 
alleged to have executed it. Angell v. 
Lewistown State Bank et al., 72 Mont. 
345, 232 Pac. 90. 


For text treatment of this subject see 
vol. 10 Cal. Jur. 870. y 


10589. Relating to proving the execution of a writing by certain 


witnesses. 
Rep. Sec. 1, Ch. 154, L. 1925. 


Cited in Angell v. Lewistown State Bank et al., 72 Mont. 345, 353, 232 Pac. 90. 


10591. Evidence of handwriting. 


Cited in In re Miller’s Estate, 71 Mont. 330, 340, 229 Pac. 851. 


10592. Evidence of handwriting by comparison. 


The jury is not bound by the testimony 
of experts on handwriting and the court 
in directing a verdict and thus in effect 
instructing the jury that they must ac- 
cept such testimony as true committed 
error. Grosfield v. First Nat. Bank, 73 
Mont. 219, 236 Pac. 250. 

The provision of this section, that a 
witness may give evidence respecting 
handwriting by comparison with writings 
admitted or treated as genuine by the 
party against whom the evidence is of- 


fered has reference to an expert witness 
only and therefore it was error to permit 
nonexperts to give their opinions as_ to 
the genuineness of the handwriting of a 
purported will, based upon comparison 
with other writings admitted to have 
been genuine. In re Miller’s Estate, 71 
Mont. 330, 229 Pac. 851. 


For text treatment of this subject see 
vol. 8 Cal. Jur. 141; vol. 10 Cal. Jur. 871, 
1007. 


10596. Private writings—How proved. 


Under this section and section 10598, 
any private writing except a will, which 
is acknowledged or proved and certified 
as required by statute, carries with it the 
evidence of its due execution and is ad- 
missible without further proof thereof. 


Angell v, Lewistown State Bank et al., 
72 Mont. 345, 232 Pac. 90. 


For text treatment of this subject see 
ee 1 Cal. Jur. 231, 268; vol. 10 Cal. Jur. 
69. 


10597. Removal of public records. 
Cited in Angell v. Lewistown State Bank et al., 72 Mont. 345, 350, 232 Pac. 90. 
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10598. Certified copies of records as evidence, 


Under this section, and 10596 any 
private writing (except a will) which is 
acknowledged or proved and certified as 
required by statute carries with it the 
evidence of its due execution and is 
admissible without further proof thereof. 
Angell v. Lewistown State Bank et al, 
72 Mont. 345, 232 Pac. 90. 


Cited in Springhorn v. Springer et al., 
75 Mont. 294, 301, 243 Pac. 803. 


For text treatment of this subject see 
vol. 1 Cal, Jur. 232, 294; vol. 9 Cal. Jur. 
385; vol. 10 Cal. Jur. 879; vol. 22 Cal. 
Jur. 636-644, 


CHAPTER 8. 
INDIRECT EVIDENCE—INFERENCES AND, PRESUMPTIONS. 


10600. Indirect evidence classified. 


Sections 10600-10604 were cited in 
California Packing Corp. v. McClintock, 
75 Mont. 72, 76, 241 Pac. 1077; Fisher 
v. Butte Electric Ry. Co. et al., 72 Mont. 
594, 604, 235 Pac. 330; State ex rel. 


10601. Inference defined. 


While actionable negligence may be 
established by indirect evidence, one in- 
ference cannot be drawn from another in- 
ference or presumption and a: presump- 
tion cannot rest upon an_ inference. 
Fisher v. Butte Electric Ry. Co. et al, 
72 Mont. 594, 235 Pac. 330. 


10602. Presumption defined. 


A presumption, being a deduction which 
the law expressly directs to be made from 
particular facts, cannot be based upon a 
further presumption. First Nat. Bank of 
Glendive v. Sorenson, 65 Mont. 1, 210 
Pac. 900. 


10603. When an inference arises. 


Brown v. District Court, 72 Mont. 213, 
218, .232 Pac. 201; Anderson. et al. ‘vy. 
Workman, 67 Mont. 176, 186, 215 Pace. 
224, 


Cited in First Nat. Bank v, Robke et 
al., 72 Mont. 527, 532, 235 Pac. 327. 


For text treatment of this subject see 
vol. 10 Cal, Jur. 735. 


Cited in State v. Daly, 77 Mont. 387, 
390, 250 Pac. 976; Doorly v. Goodman, 71 
Mont, 529, 536, 230 Pace. 779. 

For text treatment of this subject see 
vol. 10 Cal. Jur. 735. 


Cited in First Nat. Bank v. Robke et al., 72 Mont. 527, 532, 235 Pac. 327. 


10604. Presumptions may be controverted, when. 


Sections 10604-10606 were cited in 
Doorly v. Goodman, 71 Mont. 529, 536, 
230 Pac. 779; Gilliland v. Palatine Ins. 


Co., Ltd., 59 Mont. 267, 270, 196 Pac. 
151, 


10605. Specification of conclusive presumptions. 


Elements of equitable estoppel stated 
in Waddell v. School Dist. No. 2, 74 
Mont. 91, 238 Pac.. 884. 

Cited in Hoppin v. Long, 74 Mont. 558, 


584, 241 Pac. 636; Wray v. Great Falls 
Paper Co., 72 Mont. 461, 466, 234 Pace. 
486. 


10606. All other presumptions may be controverted. 


Where one places a fence on lands of 
another, without an agreement permitting 
him to do so, it belongs to the owner of 
the land unless he chooses to require him 
to remove it, the presumption, disputable 
in nature, being that one in possession 
of land is also the owner of the fixtures 


thereon. Schmuck v. Beck, 72 Mont. 606, 
234 Pac. 477. 

The presumption declared by subdivi- 
sion 11 of this section, to the effect that 
“things which a person possesses are 
owned by him” has reference to the pres- 
ent and not to the past; therefore an 
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offered instruction in an action in conver- 
sion that if plaintiff’s husband was in 
possession of the property in question 
prior to the time it was attached, the 
law presumes that he and not plaintiff 
was its owner, was properly refused. 
Wray v. Great Falls Paper Co., 72 Mont. 
461, 234 Pac. 486. 

That a bill of exceptions was presented, 
settled and signed within the time pro- 
vided by statute must be made to appear 
affirmatively in the record and may not 
be supplied by the presumption that the 
trial court in settling and signing it was 
acting in the lawful exercise of its juris- 
‘diction. O’Donnell yv. City of Butte, 72 
Mont. 449, 235 Pae. 707. 

-The burden of establishing want of 
probable cause for making an arrest and 
seizure under the liquor law without a 
warrant is upon him who asserts it. State 
ex rel. Hansen v. District Court, 72 Mont. 
245, 233 Pac. 126. 

The presumption that a person takes 
ordinary care of his own concerns is a 
disputable one and does not apply where 
the surrounding facts and circumstances 
show the contrary. Roberts v. Chicago, 
M. & St. P. Ry. Co., 67 Mont. 472, 216 
Pae. 332. 

Plaintiff in an action for malicious 
prosecution was not required to prove 
that the complaint against him was ac- 
tually filed, where defendant admitted 
that he subscribed and swore to it, in 
view of the presumption arising, upon 
proof that a warrant was issued and 
proceedings had under it, that official 
duty was regularly performed and that 
the complaint was duly filed. Hawley v. 
Richardson, 60 Mont. 118, 198 Pae. 450. 

Cited in Rohr v. Stanton Trust & Sav. 
Bank, 76 Mont. 248, 251, 245 Pac. 947; 
Anderson v. Border et al., 75 Mont. 516, 
525, 244 Pac. 494; State ex rel. Urton v. 
American Bank & Trust Co., 75 Mont. 
369, 377, 243 Pac. 1093; Reynolds v. 
Gladys Belle Oil Co., 75 Mont, 332, 346, 
243 Pac. 576; Hale et al. v. Belgrade Co., 
Ltd., 75 Mont. 99, 111, 242 Pac. 429; 
California Packing Corp. v. McClintock, 
75 Mont. 72, 76, 241 Pac. 1077; State ex 
rel. Rankin v. Banking Corporation, 74 
Mont. 491, 506, 241 Pac. 626; Rowley v. 
Mullen, 74 Mont. 283, 289, 240 Pac. 374; 
State ex rel. Toomey v. Board of Ex- 
aminers, 74 Mont. 1, 17, 238 Pac. 316; 
In re Claims of Hyde, 73 Mont. 363, 370, 
236 Pac. 248; Edwards et al. v. Mauri, 
73 Mont. 339, 353, 237 Pac. 209; Gardiner 
v. Eclipse Grocery Co., 72 Mont, 540, 550, 
234 Pac. 490; State ex rel. Brown v. 
District Court, 72 Mont. 213, 218, 232 
Pac. 201; State Bank of Outlook v. 
Sheridan County, 72 Mont. 1, 5, 230 Pac. 
1097; In re Shaffer, 70 Mont. 609, 613, 
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227 Pac. 37; Jersey et al. v. Peacock et 
al., 70 Mont. 46, 48, 223 Pac. 903; Bury 
v. Bury et al., 69 Mont. 570; 576, 223 
Pac. 502; State v. Tesla et al., 69 Mont. 
503, 508, 223 Pac. 107; Hawaiian Pine- 
apple Co. v. Browne, 69 Mont. 140, 147, 
220 Pace. 1114; Healy v. Ginoff et al., 
69 Mont, 116, 132, 220. Pac. 539; State v. 
Rouleau et al., 68 Mont. 529, 542, 219 
Pace. 1096; Mayger v. St. Louis Mining 
ete. Co., 68 Mont. 492, 502, 219 Pac. 1102; 
O’Brien v. School District No. 1, 68 Mont. 
432, 435, 219 Pace. 1113; Rodda v. Best 
et al., 68 Mont. 205, 217, 217 Pac. 669; 
Rosenfeld v. Jakways et al., 67 Mont. 
558, 564, 216 Pac. 776; Roberts v. Chicago 
M. & St. P. Ry. Co., 67 Mont. 472, 478, 
216 Pac. 332; Anderson et al. v. Wirk- 
man, 67 Mont. 176, 186, 215 Pac. 224; 
McConnell v. Blackley, 66 Mont. 510, 514, 
214 Pac. 64; Dilts v. Brooks et al, 66 
Mont. 346, 349, 213 Pac. 600; Saint et al. 
v. Beal, 66 Mont. 292, 297, 213 Pac. 248; 
State v. Newman, 66 Mont. 180, 194, 213 
Pac. 805; State ex rel. Moore v. Patch 
et al., 65 Mont. 218, 225, 211 Pac. 202; 
State ex rel. Redman v. Meyers, 65 Mont. 
124, 126, 210 Pac. 1064; State v. Reed, 
65 Mont. 51, 61, 210 Pace. 756; Grant v. 
Nihill, 64 Mont. 420, 436, 210 Pac. 914; 
Clark v. Clark, 64 Mont. 386, 393, 210 
Pac. 93; Park v. Grady, 62 Mont. 246, 
251, 204 Pace. 382; as section 7962, Re- 
vised Codes, in Marcellus v. Wright et 
al, 61 Mont. 274, 288, 202 Pac. 381; 
Doney v. Northern Pacific Ry. Co. et al., 
60 Mont. 209, 229, 199 Pac. 432; Oster- 
holm v. Butte Hlectric Ry. Co. et al., 60 
Mont. 193, 202, 199 Pac. 252; Stack v. 
Coyle, 59 Mont. 444, 197 Pac. 747; State 
v. Livermore, 59 Mont. 362, 364, 196 Pae. 
O70: 


Circumstances tending to negative negli- 
gence by defendant as affecting rule of res 
ipsa loquitur, note, 22 A. L. R. 1471. 

Presumption of innocence as_ evidence, 
notes, 34 A. L. R. 938; 47 A. L. R. 968. 

Presumption of continuance of marriage 
relation, note, 34 A. L. R. 482. 

Rebuttal of presumption of death from 
absence by evidence that absentee was 
fugitive from justice, note, 44 A. L. RB. 
1488. 

For text treatment of this subject see 
vol. 4 Cal. Jur. 996; vol. 7 Cal. Jur. 583, 
612; vol. 8 Cal. Jur. 23-28, 340, 938-946; 
vol. 10 Cal. Jur. 748-756, 761-782, 877, 
1050, 1139; vol. 11 Cal. Jur. 987; vol. 12 
Cal. Jur. 816; vol. 13 Cal. Jur. 920; vol. 
15 Cal. Jur. 64, 96, 211, 724; vol. 16 Cal. 
Jur. 930; vol. 19 Cal. Jur. 527, 703, 1035- 
1048; vol. 21 Cal. Jur. 651, 898; vol. 22 
Cal. Jur. 583; vol. 24 Cal. Jur. 1638, 499; 
vol. 26 Cal. Jur. 821; vol. 27 Cal. Jur. 297. 
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CHAPTER 9. 


INDISPUTABLE EVIDENCE—EVIDENCE OF AGREEMENTS NO? 


IN WRIT- 


ING—CONCLUSIVE AND UNANSWERABLE EVIDENCE. 


10611. Transfer of real property to be in writing. 
Cited as section 7967, Revised Codes, in Wells v. Waddell, 59 Mont. 436, 441, 196 


Pae. 1000. 


10613. Agreement not in writing —When invalid. 


Where an oral agreement to adopt was 
fully performed by the mother upon sur- 
render of the child, and thereafter by the 
child upon the death of the adopting par- 
ties, it was taken out of the statute of 
frauds by full performance. Gravelin v. 
Porier et al., 77 Mont. 260, 250 Pac. 823. 


Unless a contract void under the stat- 
ute of frauds because not in writing is re- 
moved from the statute by an exception, 
it.is not only unenforceable, but evidence 
of it may not be received. McIntyre et 
al. v. Dawes, 71 Mont. 367, 229 Pac. 846. 


Cited in Doorly v. Goodman, 71 Mont. 


529, 534, 230 Pac. 779; Dreidlein v. Man- 
ger, .69 Mont, 155, 162, 220 Pac. 1107. 


When is promise made in consideration 
of marriage within statute of frauds, notes, 
10V AS Ie BR: S213 207A Le Sie 

Oral contract for year’s service as within 
statute of frauds, note, 27 A. L. R. 663. 

Check or note as memorandum satisfying 
statute of frauds, note, 20 A. L. R. 363. 

Agent of undisclosed principal signing 
contract as satisfying statute of frauds, 
note, 23 A. L. R. 932. 

For text treatment of this subject see 
vol. 12 Cal. Jur. 856 et seq. 


CHAPTER 10. 
PRODUCTION OF EVIDENCE—BY WHOM PROCURED. 


10616. Evidence to be produced, by whom. 


Under this section, the party asserting a 
right in any case has the burden of prov- 
ing each of the material allegations of 
his cause of action. Tucker v. Missoula 
Light & Ry. Co., 77 Mont. 91, 250 Pace. 
11 


Cited in Malano v. Bressan, 76 Mont. 


366, 373, 245 Pac. 871; Doering v. Selby 
et al., 75 Mont. 416, 421, 244 Pac. 485; 
Connelly v. Schlueter Bros. et al., 69 
Mont. 65, 69, 220 Pae. 103. 


For text treatment of this subject see 
vol. 10 Cal. Jur. 786, 


CHAPTER 11. 
PRODUCTION OF EVIDENCE—MEANS OF PRODUCTION—SUBPOENA. 


10618. Subpoena for witness defined. 
Cited in Helena Adjustment Co. v. Claflin, 75 Mont. 317, 326, 243 Pac. 1063. 


10622. When a witness is compelled to attend. 


A material witness who resided outside 
the county in which the case was tried, 
at a distance greater than thirty miles 
and voluntarily attended the trial at the 
request of the prevailing party and had 
to wait for about a week before he was 
required to testify, on account of con- 
gestion of court business, was entitled to 
per diem for the whole time he was in 


attendance, and not only for the day 
on which he gave his testimony, as well 
as to mileage, the service of a subpoena 
not being a prerequisite to their allow- 
ance. Helena Adjustment Co. v. Claflin, 
75 Mont. 317, 243 Pac. 1063. 

For text treatment of this subject see 
vol. 27 Cal. Jur. 12. 


10623. Person present compelled to testify. 
Cited in Helena Adjustment Co. v. Claflin, 75 Mont. 317, 326, 243 Pac. 1063. 
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10624. Disobedience—How punished. 
Cited in State ex rel. Bacorn v. District Court, 73 Mont. 297, 302, 236 Pac. 553. 


CHAPTER 12. 


PRODUCTION OF EVIDENCE—MANNER OF PRODUCTION—BY AFFIDAVIT, 
DEPOSITION AND EXAMINATION, 


10632. Affidavit defined. 


Sections 10632, 10633 were cited in 
State v. English, 71 Mont. 343, 346, 229 


a 


Pace. 727; Thedin et al. v. First Nat. Bank 
of Savage, 67 Mont. 65, 71, 214 Pac, 956. 


CHAPTER 13. 
AFFIDAVITS. 


10636. Affidavits—For what purpose may be used. 


Cited in State ex rel. Hansen v. District 
Court, 72 Mont. 245, 249, 233 Pac. 126; 


State ex rel. Merrill v. District Court, 72 
Mont. 77, 81, 231 Pac. 1107. 


CHAPTER 14. 
DEPOSITIONS—HOW TAKEN WITHOUT AND WITHIN THE STATE. 


10645. In the state—When taken. 


Before a party to a civil action can 
subject his adversary to a contempt pro- 
ceeding for refusal to answer as a wit- 
ness under this section, authorizing his 
deposition to be taken prior to trial, the 
questions must have been pertinent and 
legal, hence the affidavit charging con- 
tempt must so state and must also dis- 
close that, prima facie, he has a cause 


of action and that the witness is in pos- 
session of facts pertinent to the matter 
in issue which he has refused to divulge 
after being served with a _ subpoena. 
State ex rel. Bacorn v. District Court, 
73 Mont. 297, 236 Pac. 553. 


For text treatment of this subject see 
vol. 9 Cal. Jur. 402. 


CHAPTER 15. 
GENERAL RULES OF EXAMINATION. 


10660. Witness not under examination may be excluded. 


The matter of excluding witnesses from 
the courtroom is one addressed to the 
sound discretion of the trial court and 
where no prejudice is shown its refusal 
to exclude will not be disturbed on appeal; 
and generally, officers such as members of 
the sheriff’s force are exempted from the 
rule permitting exclusion on the trial of 
a criminal case. State v. Walsh, 72 Mont. 
110, 232 Pac. 194. 

Refusal to permit a witness for de- 
fendant in a criminal prosecution to tes- 
tify on a matter material to his defense, 


on the ground that the witness had vio- 
lated an order of court excluding wit- 
nesses during the taking of testimony, is 
reversible error where the witness: was 
ignorant of the rule and neither defend- 
ant nor his counsel was responsible for 
or knew of his presence in the courtroom. 
State v. Johnson, 62 Mont. 503, 205 Pace. 
661. 


For text treatment of this subject see 
vol. 8 Cal. Jur. 224; vol. 27 Cal. Jur. 63. 


10661. Court may control mode of interrogation. 


Where on cross-examination of a wit- 
ness every material and proper question 
was answered and the ground upon every 
point covered fully, the district court 
may, under this section, stop the produc- 


tion of further evidence upon the subject. 
State v. Cassill et al., 70 Mont, 433, 227 
Pace. 49. 

Cited in State v. McConville, 64 Mont. 
302, 306, 209 Pac. 987. 
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For text treatment of this subject see 
vol, 27 Cal. Jur. 62, 65. 


10664. When witness may refresh memory from notes. 


Refusal to permit a witness to refresh 
his memory from a book of accounts was 
proper, under this section, where it 
appeared that the entries had been copied 
from other memorandum-books, that he 
did not know when nor by whom some 
of them were made, but knew that a por- 
tion of them was copied after the dates 
of the original entries and that some of 
them might not be exact as to dates. 


McLean v. Rice, 63 Mont. 556, 208 Pace. 
252. 

Cited as section 8020, Revised Codes, in 
State v. Bennett, 60 Mont. 355, 360, 199 
Pac, 276. 


For text treatment of this subject see 
vol. 10 Cal. Jur. 891; vol. 27 Cal. Jur. 
86 et seq. 


10665. Cross-examination, as to what. 


Where plaintiff in her case in chief in 
an action on a promissory note did not go 
into the matter of consideration, defend- 
ant was improperly permitted on cross- 
examination to propound questions with 
relation thereto, under this section, mak- 
ing cross- -examination proper only as to 
facts stated in the witness’ direct exam- 
ination or connected therewith. Alley v. 
Butte & Western Mining Co., 77 Mont. 
477, 251 Pace. 517. 

While the statute with relation to cross- 
examination of witnesses should be lib- 
erally construed and the extent to which 
a witness may be cross-examined with 
respect to collateral matters is largely 
within the disg¢retion of the trial court, 
where the evidence sought to be elicited 
is clearly immaterial for any purpose, the 
court may properly exclude it. State v. 
McClain et al., 76 Mont. 351, 246 Pae. 
956. 

The provision of this section, that a 
party may cross-examine a witness of his 
opponent on any facts stated in his direct 
examination or connected therewith, has 
reference to material matters; hence 
where plaintiff, though relieved by admis- 
sions in the answer from offering any 
evidence, did testify to immaterial mat- 


ters, refusal to permit defendant to cross- 
examine him was not an abuse of discre- 
tion. Courtney v. Gordon, 74 Mont. 408, 
241 Pae, 233. 

In a prosecution for permitting gam- 
bling to be conducted on the premises of 
defendant, where his wife had testified 
that while certain games were permitted 
to be played there never had been any 
gambling permitted, cross-examination as 
to the manner in which the games were 
conducted and as to her knowledge of 
what took place, was proper. State v. 
Mott, 72 Mont. 306, 233 Pac. 602. 

Where matters inquired into on e¢ross- 
examination are relevant to the subject 
matter of the examination in chief and 
of informative value to the jury upon 
the question under consideration, the 
cross-examination is proper. McCarthy v. 
Anaconda Copper Mining Co., 70 Mont. 
309) 225, Pac.) 391. 

Cited in Downey et al. v. Northern 
Pacific Ry. Co., 72 Mont. 166, 180, 232 
Pac. 531; State v. Richardson, 63 Mont. 
322, 329, 207 Pac. 124. 


For text treatment of this subject see 
vol. 27 Cal. Jur. 92 et seq. 


10666. Party producing witness, how far may impeach his credit. 


- A letter written by the president of a 
corporation to its manager urging the 
latter to borrow money for the use of 
the eompany, on the strength of which he 
obtained funds from his wife on a cor- 
poration note, was admissible as tending 
to show that such officer, called by plain- 
tiff as a witness and who on ¢ross-ex- 
amination had testified that the company 
was in good financial condition and 
needed no money, had made statements 
inconsistent with such testimony, and was 
therefore not open to the objection that 
plaintiff attempted to impeach her own 
witness. Alley v. Butte & Western Min- 
ing Co., 77 Mont. 477, 251 Pac. 517. 


Before a party producing a witness 
may contradict his testimony, he must 
make a showing that he was misled or 
taken by surprise by what the witness 
said. Dick v. King, 73 Mont. 456, 236 
Pae. 1093. 

Before a party may contradict his own 
witness by showing inconsistent state- 
ments, he must, under this section, make 
a showing that he was misled or taken 
by surprise. State v. Richardson, 63 
Mont. 322, 207 Pac. 124. 


Impeachment of witness by expert evi- 
dence to show moral or mental defects, 
note, 15 A. L. R. 932, 
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Impeachment of witness by showing use 
of drugs, note, 15 A. L. R. 912. 

Admissibility of pleadings for purposes 
of impeachment, note, 14 A. L. R. 103. 


Errect oF EVIDENCE. 


[10667-10672 


For text treatment of this subject see 
vol. 27 Cal. Jur. 170 et seq. 


10667. Witness, how examined—When re-examined. 
Cited in State v. Mumford, 69 Mont. 424, 433, 222 Pac. 447, 


10668.. How impeached. 


Cited in State v. O’Neill, 76 Mont. 526, 
535, 248 Pac, 215; State. v.. Kacar, 74 
Mont. 269, 282, 240 Pac. 365; State v. 
Jackson, 71 Mont. 421, 433, 230 Pac. 


370; as section 8024, Revised Codes, in 
State v. Stein, 60 Mont. 441, 446, 199 
Pac. 278. 


10669. Same—By evidence of declarations. 


Where a witness who had been asked 
on cross-examination whether at a pre- 
vious trial he had not given certain testi- 
mony replied that he did not remember, 
exclusion of an offer to prove on rebuttal 
by a witness who had heard him testify 

on that occasion that he did so testify 


was error under this section. Wingate v. 
Davis et al., 77 Mont. 572, 252 Pac. 307. 

Cited in State v, Kacar, 74 Mont. 269, 
282, 240 Pac. 365; State v. Richardson, 
63 Mont. 322, 330, 207 Pae. 124. 


For text treatment of this subject see 
vol. 27 Cal. Jur. 117, 151-169, 


10670, Evidence of good character—When allowed. 


A witness for defendant gave evidence 
tending to establish an alibi. The state 
in rebuttal called witnesses who testified 
that the reputation of the alibi witness 
was bad. On surrebuttal the defendant 
sought to introduce testimony that the 
general reputation of his witness was 
good; the court declined to hear it. 


Held reversible error. State v. Jackson, 
71 Mont. 421, 230 Pae. 370. 


Admissibility of evidence of good repu- 
tation for truth and veracity of unim- 
peached witness, notes, 15 A. L, R. 1065; 
43 A. L. R. 1220. 

For text treatment of this subject see 
vol. 10 Cal. Jur. 836; vol. 27 Cal. Jur. 176. 


CHAPTER 16. 
EFFECT OF EVIDENCE. 


10672. Jury judges of effect of evidence, but to be instructed on 


certain points. 


That degree of proof in a criminal case 
which produces conviction in an unpreju- 
diced mind is denominated “moral cer- 
tainty” and “moral certainty” and the 
phrase “beyond a reasonable doubt” as 
employed in this section providing that 
conviction can be secured only upon evi- 
dence which establishes guilt beyond a 
reasonable doubt, are synonymous. State 
v, Mun, 76 Mont. 278, 246 Pac. 257. 

An instruction that where a witness has 
wilfully testified falsely as to a material 
matter in the case, the jury may disre- 
gard any and all of his testimony, except 
in so far as it was .corroborated by 
other credible evidence, held erroneous, 
the statute going no further than to pro- 
vide that the jury may look with distrust 
upon the testimony of any witness found 
to have so testified, making no exception 
in favor of one who has been corrobo- 


rated. Vande Veegaete v. Vande Vee- 
gaete, 75 Mont. 52, 243 Pac. 1082; State 
v. Belland, 59 Mont. 540, 197 Pae, 841. 

The propriety of submitting instrue- 
tions to the jury based upon the rules 
prescribed by this section, for weighing 
evidence, is a matter addressed to the 
trial court, and its determination is sub- 
ject to review only for abuse of disere- 
tion; ordinarily an instruction in the 
words of section 10508 is sufficient. State 
v. Sedlacek, 74 Mont. 201, 202, 239 Pace. 
1002. 

Evidence of oral admissions must be 
viewed with caution, especially so where 
the party alleged to have made the 
admission is dead. Humble v. St. John 
et al., 72 Mont. 519, 234 Pace. 475. 

An instruction commenting on the 
manner in which the jury should view 
the evidence of detectives employed for 
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PART I. 


Crimes and Punishments, 


CHAPTER 1. 
DEFINITIONS AND PRELIMINARY PROVISIONS. 
10713. Certain terms defined in the senses in which they are used 
in this code. 
Cited in Klind v. Valley County Bank of Hinsdale, 69 Mont. 386, 399, 222 Pac. 439. 


10715. Civil remedies preserved. 

Cited in State ex rel. Stewart v. District Court, 77 Mont. 361, 372, 49 A. L. R. 
627, 251 Pac. 137. 

10721. Crime and public offense defined. 

Cited in State v. Gardner, 77 Mont.  v. District Court, 62 Mont. 600, 602, 205 
8, 14, 249 Pac. 574; as section 8107, Pac. 955; State v. District Court, 61 Mont, 
Revised Codes, in State ex rel. Bullock 558, 562, 202 Pace. 756. 

10722. Crimes, how divided. 
Cited in State ex rel. Foot v. District Court et al., 72 Mont. 374, 378, 233 Pac. 957. 


10723. Felony and misdemeanor defined. 


Where an offense which is not divisible upon, if the punishment inflicted be other 


into degrees and does not include a lesser 
offense is punishable either as a misde- 
meanor or as a felony in the discretion 
of the court or jury, it is the possible 
sentence which determines the grade of 
the crime; hence it is to be deemed a 
felony up to the time of judgment, where- 


than imprisonment in the state prison, it 
is to be considered a misdemeanor for 
all purposes, under this section. State v. 
Atlas, 75 Mont. 547, 244 Pac. 477. 


For text treatment of this subject see 
vol. 7 Cal. Jur. 870, 871. 


10727. Intent, how manifested, and who considered of sound mind. 
Cited in Sommerville v. Greenhood, 65 Mont. 101, 114, 210 Pace. 1048. 


10728. Drunkenness no excuse for crime—When it may be consid- 
ered—How insanity must be proven. 1. No act committed by a person 
while in a state of voluntary intoxication is less criminal by his being 
in said condition. But, whenever the actual existence of any particular 
purpose, motive, or intent, is a necessary element to constitute any par- 
ticular species or degree of crime, the jury may take into consideration 
the fact that the accused was intoxicated at the time, in determining the 
purpose, motive or intent with which he committed the act. 

2. When the commission of the act charged as a crime is proven, and 
the defense sought to be established is the insanity of the defendant, the 
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Same must be proven by the defendant by a preponderance of the testi- 
mony; provided, however, that said defendant may have his sanity or 
insanity determined in the manner provided by law, by requesting the 
district court to determine the same, at any time before the jury is ob- 


tained. 


Amd. Sec. 1, Ch. 87, L. 1925. 


Under this section as amended, defend- 
ant charged with homicide has the burden 
of proving his defense of insanity by a 
preponderance of the testimony, and an 
instruction that the state was required to 
prove beyond a reasonable doubt that he 
was sane was erroneous. State v. Vet- 
tere, 76 Mont. 574, 248 Pac, 179. 


Cited in State v. Reagin, 64 Mont. 481, 
489, 210 Pac. 86. 


When intoxication deemed involuntary so 
as to constitute a defense to criminal 
charge, note, 30 A. L. R. 761. 

For text treatment of this subject ‘see 
vol. 7 Cal. Jur. 866-870; vol. 8 Cal. Jur. 
332; vol. 13 Cal. Jur. 620. 


CHAPTER 2. 
PERSONS LIABLE TO PUNISHMENT—PARTIES TO CRIME, 


10731. Classification of parties to crime. 
Cited in State v. McClain et al., 76 Mont. 351, 357, 246 Pac. 956. 


10732. Who are principals. 


An instruction defining ‘principals’ as 
all persons who “aid or abet” in the com- 
mission of an offense, instead of “aid and 
abet” as used in this section, is incor- 
rect. State v. McClain et al., 76 Mont. 
351, 246 Pac. 956, 

In a prosecution against husband and 
wife for the unlawful sale of intoxicating 
liquor, evidence showing that while the 
wife was present at their home where the 
sale was made by the husband, all she did 
was to refer the buyer to him upon re- 
quest for the liquor, remaining otherwise 
passive, held insufficient to justify her 
conviction on the theory that by her 
‘presence and acquiescence in what was 
done by the husband she was guilty as 
@ principal under this section. State v. 


Cornish et al., 73 Mont. 205, 235 Pace. 
702. 

An instruction that all persons econ- 
cerned in the commission of a crime, 
whether it be a felony or misdemeanor, 
and whether they directly commit the act 
constituting the offense or aid and abet 
in its commission, are principals, correctly 
state the law. State v. Peters et al., 72 
Mont. 12, 231 Pac. 392. 

Cited in State v. Cassill et al., 71 Mont. 
274, 280, 229 Pac. 716; State v. Maggert 
et al., 64 Mont. 331, 337, 209 Pac. 989. 


For text treatment of this subject see 
vol. 7 Cal. Jur. 886; vol. 8 Cal. Jur. 173, 
334; vol. 15 Cal. Jur. 894; vol. 22 Cal. Jur. 
849. 


CHAPTER 4. 
SEDITION—CRIMINAL SYNDICALISM—DISPLAY OF RED FLAG, 


10737. Sedition defined. 


An information charging defendant 
with saying that the injuries to Belgian 
children exhibited in the United States 
were sustained in factories, and were not 
the result of German atrocities; that the 
murder of the Armenians was nothing; 
that the Armenians were heathens; that 
it was a mean trick for Germans to 
mutilate and mangle American prisoners 
of war, held not to charge sedition as 
defined in this section. State v. Me- 
Glynn, 60 Mont. 416, 199 Pac. 708. 

Since ultimate facts constituting the 
erime charged, and not conclusions drawn 


by the pleader from the facts, must be 
stated in an information, clauses follow- 
ing each of several alleged seditious 
utterances explaining and interpreting 
what defendant meant by the language 
used, held improper in an information 
charging sedition under this _ section. 
State v. McGlynn, 60 Mont. 416, 199 Pac. 
708. 

Language uttered by the defendant dur- 
ing the war, the effect of which was to 
suggest to the mind that the German 
government was superior to, and ought 
to be substituted for, the government of 
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the United States, held to have been 
seditious under the provisions of this sec- 
tion. State v. Schaffer, 59 Mont. 463, 
197 \Pae: 2986, 

Refusal of an instruction on the ques- 
tion of the defendant’s intent was prop- 
erly refused, the controlling feature of 
the sedition act being the effect of the 
language charged and not the intent of 


PENAL CODE. 


[Part I 


the defendant when uttering it. State 
v. Schaffer, 59 Mont, 463, 197 Pac. 986. 

This section before amendment was held 
not to be open to the constitutional ob- 
jection that its subject matter is one 
upon which the congress alone may 
legislate. State v. Fowler, 59 Mont. 346, 
196 Pac. 992. 


CHAPTER 6. 


OFFENSES BY AND AGAINST CANDIDATES FOR NOMINATION AND ELEC- 
TION—CONTESTS (CORRUPT PRACTICES ACT). 


10773. Expenditure by or for candidate for office. 
Sections 10773-10820 were cited in Atkinson v. Roosevelt County et al., 71 Mont. 


165, 184, 227 Pac. 811. 


10775. Definition of terms. 


Cited in State ex rel. Wheeler v. Stewart, 71 Mont. 358, 230 Pac. 366. 


10805. Time for commencing contest. 


Under this section, an election contest 
of a county office based on the ground 
that illegal votes had been cast and 
counted for the contestee in numbers suffi- 
cient to change the result must be com- 


menced within forty days after the 
county clerk delivers the returns to the 
county board for the purpose of being 
canvassed. Wilkinson v. LaCombe, 59 
Mont. 518, 197 Pac. 836. 


108138. Contents of contest petition — Amendment — Bond — Costs— 


Citation—Precedence. 


An election contest is not commenced 
unless the filing of the bond required by 
this section, is substantially contem- 
poraneous with the filing of the petition; 
hence where the petition was filed on 
November 20th and the last day on which 


the contest could be commenced was on 
December 15th, but the bond was not 
filed until December 22d, the proceedings 
were properly dismissed. Wilkinson v. 
LaCombe, 59 Mont. 518, 197 Pac. 836. 


CHAPTER 7. 
OFFENSES BY PUBLIC OFFICERS. 


10823. Giving or offering bribes to executive officers. 
Sections 10823, 10824 were cited in State ex rel, Beazley v. District Court, 75 


Mont. 116, 119, 241 Pac. 1075. 


10824. Asking or receiving bribes. 


To charge an officer (a sheriff) with 
bribery under this section, the accusation 
must allege that defendant had asked, 
received or agreed to receive the bribe 
upon an understanding that his official 
action should be influenced thereby; hence 
a charge that the briber gave the officer 
money with intent to influence the latter’s 
official action, while sufficient to charge 
bribery against the giver, was insufficient 


to charge the offense against the accused, 
and therefore insufficient to charge him 
with wilful or corrupt malfeasance in 
office. State ex rel. Beazley v. District 
Court, 75 Mont. 116, 241 Pace. 1075. 

Cited in State v. Beazley, 77 Mont. 
430, 441, 250 Pac. 1114. 


For text treatment of this subject see 
vol. 4 Cal. Jur. 489 et seq. 
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CRIMINAL CONSPIRACY. 


[10865-10904 


CHAPTER 10. 
RESCUES AND ESCAPES. 


10865. Retaking goods from custody of officer. 


Where the evidence showed that de- 
fendant had planned to commit robbery 
by taking personal property from the 
eustody of. an officer who had seized it 
as stolen property, an instruction offered 
on.the theory based on this section and 
10894, that he had merely committed a 
misdemeanor in attempting to take and 
destroy evidence, and therefore could not 


be held guilty of murder in the first de- 
gree in the absence of a showing of pre- 
meditation, deliberation and malice, was 
properly refused as not applicable to the 
evidence. State v. Reagin, 64 Mont. 481, 
210 Pac. 86. 


For text treatment of this subject see 
vol. 20 Cal, Jur. 349. 


CHAPTER 12. 
PERJURY AND SUBORNATION OF PERJURY. 


10878. Perjury defined. 
Cited in State ex rel. Baracher v. District Court, 75 Mont. 476, 479, 244 Pac. 280. 


CHAPTER 18. 
FALSIFYING EVIDENCE. 


10894. Destroying evidence. 


Cited in State v.-Bolton, 65 Mont. 74, 
80, 212 Pac. 504. 


Applied with section 10865 in State v. 
Reagin, 64 Mont. 481, 210 Pac. 86. 


CHAPTER 14. 
CRIMINAL CONSPIRACY—UNFAIR DISCRIMINATION, 


10904. Unfair discrimination in purchase price of commodities. Any 
person, firm, company, association, or corporation, either domestic or 
foreign, doing business in the state of Montana, and engaged in the busi- 
ness of buying, selling, producing, manufacturing, or distributing any 
commodity or product in general use, that shall, for the purpose of creat- 
ing a monopoly or destroying the business of a regularly established 
dealer in such commodity or product, or to prevent the competition of 
any person, firm, company, association, or corporation who in good faith 
intends or attempts to become such dealer, shall discriminate between 
different persons, sections, communities, or portion thereof, or parts of the 
state of Montana, by purchasing any commodity or product in general use 
at a higher rate or price in one section, city, or community, or any por- 
tion thereof, than such person, firm, company, association, or corporation 
pays for such commodity or product in another section, city, or commu- 
nity, after making due allowance for the difference in the actual cost of 
transportation from the point of purchase to the point of manufacture, 
sale, storage, or distribution, and for the difference in the grade and 
quality of such commodity, or product, shall be deemed guilty of unfair 
discrimination, which is hereby prohibited and declared to be unlawful. 

Proof that any person, firm, company, association, or corporation has. 
paid a higher rate or price for any such commodity or product in jone 
section, city, or community, or any portion thereof, than such person, 
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firm, company, association or corporation paid for such commodity or 
product in another section, city or community, or portion thereof, after 
making due allowance for the difference in the actual cost of transporta- 
tion from the point of purchase to the point of manufacture, sale, storage, 
or distribution, and for the difference in the grade and quality of such 
commodity, or product, shall be prima facie evidence of the violation of? 
this act; provided, however, that the payment of such higher rate or 
price in one section, city or community, or any portion thereof, than each 
person, firm, company, association or corporation pays for such com- 
modity or product in another section, city or community, after making 
such allowance as above provided, shall not be deemed to be unfair dis- 
crimination provided such higher rate or price is paid for the purpose 
of meeting the rate or price set by a competitor in such section, city or 
community, but the burden of proof of such fact shall be upon the person, 
firm, company, association or corporation charged with unfair discrimina- 
tion. 
Amd. Sec. 1, Ch. 131, L. 1925. 


CHAPTER 15. 
OTHER MISCELLANEOUS OFFENSES AGAINST PUBLIC JUSTICE. 
10930. Refusing to aid officers in arrest, etc. 
Cited in Westover v. Calder et al., 64 Mont. 264, 272, 209 Pac. 306. 


10931. Compounding crimes. 
Cited in Portland Cattle Loan Co. v. Featherly, 74 Mont. 531, 547, 241 Pac. 322. 


10950. Omission of duty by public officer. 


v. District Court, 61 Mont. 558, 570, 
202 Pac, 756. 


Cited in Atkinson v. Roosevelt County 
et al, 66 Mont. 411, 419, 214 Pac. 74; 
as section 8281, Revised Codes, in State 


CHAPTER 16. 
HOMICIDE. 


10953. Murder defined. 


Cited in State v. Mumford, 69 Mont. State v. Bess, 60 Mont. 558, 576, 199 Pac. 
424, 433, 222 Pac. 447. 426, 
Cited as section 8290, Revised Codes, in 


10954. Malice defined—Express or implied. 


Cited in State v. Mumford, 69 Mont. 424, 434, 222 Pac, 447; State v. Reagin, 64 
Mont. 481, 489, 210 Pac. 86. 


10955. Degrees of murder. 


Under this section, making all murder 
committed in the perpetration of or at- 
tempt to perpetrate any of the crimes 
therein mentioned murder in the first de- 


ing was committed in the perpetration or 
attempt to perpetrate any one of such 
felonies. State v. Bolton, 65 Mont. 74, 
212 Pae. 504. 


gree, an information charging that the 
killing was wilful, deliberate, premedi- 
tated and with malice aforethought is 
sufficient to admit of proof that the kill- 


Where defendant, after robbing a bank, 
escaped in an automobile with the money, 
pursuit being at once begun and con- 
tinued uninterruptedly for about thirty 
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miles and shot one of the pursuers, an 
instruction that if the jury believed 
that defendant committed the crime of 
robbery and while escaping killed de- 
ceased, he was guilty of murder in the 
first degree,, was proper under this sec- 
tion, the robbery at the time of the shoot- 
ing having then still been in the process 
of commission. State v. Jackson, 71 
Mont. 421, 230 Pac. 370. 

Where a homicide is committed in the 
perpetration of or. attempt to perpetrate 
any of the crimes mentioned in this sec- 
tion, it is murder in the first degree, and 
the court need not in its instructions de- 
fine murder of the second degree or man- 
slaughter. State v. Bolton, 65 Mont, 74, 
212 Pace. 504. 


LIBEL. 


[10959-10989 


Where homicide is committed in the 
perpetration of or attempt to perpetrate 
robbery the result is murder in the first 
degree, irrespective of the absence of 
intent in the accused to commit the latter 
crime, it being sufficient for conviction 
if he was capable of entertaining the 
felonious intent to commit robbery. State 
v. Reagin, 64 Mont. 481, 210 Pac. 86. 

Cited in State v. Mumford, 69 Mont. 
424, 435, 222 Pac. 447; State v. Harris, 
66 Mont. 25, 31, 213 Pae, 21) 


For text treatment of this subject see 
vol. 13 Cal. Jur. 593 et seq. 


10959. Manslaughter—Voluntary or involuntary. 
Cited in State v. Mumford, 69 Mont. 424, 435, 222 Pac. 447. 


10962. Proof of corpus delicti. 


Under this section, the only fact re- 
quired to be proved directly to establish 
the corpus delicti in a murder case is the 
death of the person alleged to have been 
killed, but the identity of such person, 
if in doubt, and the fact that defendant 
did the killing may be proved by direct, 
or by indirect or circumstantial evidence. 
State v. Kindle et al., 71 Mont. 58, 227 
Pace. 65. 


In prosecutions for murder, proof of 
the corpus delicti involves the establish- 
ment of the fact that a murder has been 
committed, but it comprehends neither 
the identity of the person alleged to have 
been killed nor the killing by the per- 
son accused. State v. Riggs, 61 Mont. 
25,:201 Pae, 272. 

Cited in State v. Vettere, 76 Mont. 
574, 575, 248 Pac. 179. 


CHAPTER 19. 
ROBBERY. 


10973. Robbery defined. 


Cited in State v. Jackson, 71 Mont. 421, 429, 230 Pace. 370; State v. Reagin, 64 


Mont, 481, 488, 210 Pac. 86. 


CHAPTER 20, 
ASSAULTS. 


10976. Assault in the first degree defined—Penalty. 


In an information charging assault with 
a deadly weapon the words following the 
description of the weapon, “to wit, an 
instrument about a foot long with the 
knob on the striking end,” are sur- 
plusage, the only effect of which was to 
confine the prosecution to proof of an 


assault with the instrument described and 
not with some other. State v. Maggert 
et al., 64 Mont, 331, 209 Pac. 989. 


For text treatment of this subject see 
vol. 3 Cal, Jur. 202. 


CHAPTER 22. 
LIBEL, 


10989. Libel defined. 


Language used in a newspaper article 
charging a public officer with “graft” and 


“dirty work,” and that he had formed 
a collusive partnership with other per- 
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sons, examined and held libelous per se in 
State v. Winterrowd, 77 Mont. 74, 249 
Pac. 664. 


Abusive words as slander or libel, note, 
37 A. L. R. 883. 

Imputing disposition to avoid war ser- 
vice, note, 49 A. L. R. 260, 

Statements respecting race, color or na- 
tionality as actionable, note, 50 A. L.. R. 
1413. 


10980. Punishment of libel. 


Pena Cope. 
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Imputation of objectionable political or 
sociological principles or practices, note, 
§1 A. L. BR. 1071. 

‘False imputation of marital intentions, 
note, 44 A. L. R. 1424.° 

Libel or slander affecting. bank, note, 
37 A. L. R. 1348. 

For text treatment of this subject see 
vol. 16 Cal. Jur. 163 et seq. 


Cited in State v. Winterrowd, 77 Mont. 74, 77, 249 Pac. 664, 


10991. Malice presumed. 


Cited in Wray v. Great Falls Paper Co., 72 Mont. 461, 466, 234 Pac. 486. 


10992. Truth may be given in evidence—Jury to determine law and 


fact. 


Cited in State v. Winterrowd, 77 Mont. 74, 79, 249 Pac. 664. 


CHAPTER 23. 


RAPE — ABDUCTION —CARNAL ABUSE OF CHILDREN— ADULTERY AND 
SEDUCTION—PROSTITUTION OF WOMEN. 


11000. Rape defined. 


Cited in State v. Hennessy, 73 Mont. 20, 22, 234 Pac. 1094; State v. Richardson, 


63 Mont. 322, 352, 207 Pac. 124, 


11008. Importation and exportation of females for immoral purposes. 


Where, under an information charging 
defendant with a violation of the White 
Slavery Act, in aiding an unmarried 
woman to obtain transportation from one 
county to a point in another county, the 
evidence of the state disclosed no more 
than that the accused on a certain day 
conveyed the woman from one point to 
another in the same county after which 
they were not again seen together until 
some five months thereafter, when they 
were found in another state living to- 


gether in a state of adultery, it was in- 
sufficient to warrant conviction under the 
information. State v. Berndt, 60 Mont. 
377, 199 Pac. 444. 

This and the following sections of the 
White Slave Act held not unconstitutional 
as violative of section 23, article V, of 
the constitution, which provides that the 
title of an act shall not embrace more 
than one subject. State v. Pippi, 59 
Mont. 116, 195 Pac. 556. 


11015. Accepting money from earnings of prostitute a felony. 


Since rules of evidence are subject to 
legislative control except for constitu- 
tional restrictions, the provision of this 
section, making the acceptance of money 
from a prostitute presumptive evidence 
of lack of consideration is valid, and in 
enacting it the legislature did not trans- 
gress its power. State v. Pippi, 59 Mont. 
116, 195 Pac. 556. 

Receipt of money without consideration 


from a prostitute is sufficient to complete 
the crime denounced by this section, it 
being immaterial whether payment was 
made voluntarily or under compulsion. 
State v. Pippi, 59 Mont. 116, 195 Paz. 
556. 


For text treatment of this subject see 
vol. 20 Cal. Jur. 391. 
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CHAPTER 28. 
SUNDRY OFFENSES AGAINST GOOD MORALS. 


11039. Keeping open certain places on Sunday a misdemeanor, 


This section, prohibiting the keeping 
open of dance-halls, dance-houses, etc., on 
Sunday, is not invalid as making an arbi- 
trary classification between dance-halls 
and theaters by exempting the latter 
places of amusement from the operation 
of the act, although prior thereto they 
had been included in one class subject to 
police regulation. State v. Loomis, 75 
Mont. 88, 242 Pac. 344. 

The state has the right to prescribe the 
territorial limits within which dance- 
houses or dance-halls may be conducted 
on Sunday; therefore this section, provid- 
ing that a dance-hall or pavilion in a 
public park or playground may operate 
on Sunday under certain conditions, while 
one located outside thereof must remain 
elosed on that day does not arbitrarily 


discriminate between subjects of the same. 


class, but does create two distinct classes 
based upon location, and hence is not ob- 


11039.1. Certain minors not to attend public dance-halls. 


jectionable as denying the equal protec- 
tion of the law. State v. Loomis, 75 
Mont. 88, 242 Pae. 344. 

A dance-house or dance-hall is a place 
maintained for promiscuous and public 
dancing, the rules for admission to which 
are not based upon personal invitation 
or selection. State v. Loomis, 75 Mont. 
88, 242 Pac. 344. 

This section, prohibiting the operation 
of dance-halls, dance-houses, ete., on Sun- 
day, “or any other place of amusement 
where any intoxicating liquors are sold,” 
construed, on application for writ of 
habeas corpus, and held, in view of the 
history of the legislation on Sunday ob- 
servance and the rule of the construction 
infra, to interdict the operation of a 
dance-hall on Sunday, even though intoxi- 
cating liquors are not sold therein. In 
re Klune, 74 Mont. 332, 240 Pac. 286. 


Every 


owner, proprietor, manager or employee of a public dance-hall or a place 
where public dances are held, who encourages or permits a minor under, 
the age of sixteen years to be, remain in, or frequent such hall or place 
while a public dance is in progress, without being accompanied by his 
or her parent or legal guardian, shall be guilty of a misdemeanor, 


En, Sec. 1, Ch. 49, L. 1927. 


; CHAPTER 29. 
INTOXICATING LIQUORS—SALE TO MINORS—REPEAL OF LAWS. 


11048. Definition of terms. 


Moonshine whisky is “whisky,” within 


the meaning of this section, illicitly dis- 
tilled or produced. State v. Sedlacek, 74 
Mont. 201, 239 Pac, 1002. 

Under this section, in a prosecution for 
unlawfully possessing and transporting in- 
toxicating liquor, the state is not required 
to prove that the liquor (beer) was fit 
for beverage purposes. State v. Miller, 
69 Mont. 1, 220 Pae. 97. 

In an information charging the selling 
“of certain intoxicating liquors known as 
whisky” the word “whisky” was surplus- 
age and the failure of the state to prove 
that the liquor sold was whisky was not 
a fatal variance. State v. Jenkins, 66 
Mont. 359, 213 Pac. 590. 

In an information drawn under the 
above section the omission to use the 
word “unlawfully” modifying the verb 
“possess” does not render the information 


defective. State v. Jenkins, 
359, 213 Pac. 590. 

Sections 11048-11087 held not invalid 
as in contravention of section 11, article 
VII of the state constitution, under the 
rule that a subject submitted to the legis- 
lative assembly while in extraordinary 
session, is before it for consideration to 
the same extent as if, specifically men- 
tioned in the governor’s proclamation 
calling it. State v. Dishman, 64 Mont. 
530, 210 Pac. 604; State v. Brush, 65 
Mont. 90, 210 Pac. 605. 

The fundamental purpose of the legisla- 
tive assembly in enacting the Prohibition 
Enforcement Act, was to harmonize the 
state act with the provisions of the fed- 
eral statute. State v. Marchindo, 65 
Mont. 431, 211 Pac. 1093. 

Sections 11048-11086, amendatory of 
sections 11100-11122, must be construed 


66 Mont. 


1071 


11048.1-11048.3] PENAL 


as supplemental to and read with the 
latter act as constituting one general 
legislative plan for the enforcement of 
the Prohibition Act. State ex rel. Neville 
v. Mullen, 63 Mont. 50, 207 Pac. 634. 
Sections 11048-11086 were cited in 
State v. Duncan, 74 Mont. 428, 434, 240 


CopE. [Part I 

Sections 11048-11133 were cited in 
State ex rel. Lamey v. Young, 72 Mont. 
408, 416, 234 Pac. 248. 


Test of intoxicating character of liquor, 
notes, 4 A. L. R. 1137; 11 A. L. RB. 1233; 
36 A. L. BR, 725. 


Pace. 978. 


11048.1. Penalty for sale of liquor to minors. Any person who shall 
sell, give away or dispose of intoxicating liquors to a minor, shall be 
guilty of a misdemeanor, and for the first offense, be punishable by a 
fine of not less than two hundred and fifty dollars, nor more than five 
hundred dollars and by imprisonment for not less than six months nor 
more than one year in the county jail, and for the second and subsequent 
offenses, he shall be guilty of a felony and punishable by a fine of not 
less than five hundred dollars, nor more than two thousand dollars, and 
by imprisonment in the state penitentiary for not less than one year, nor 
more than two years. Nothing herein contained shall prohibit the fur- 
nishing of intoxicating liquor to minors upon any physician’s prescription’ 
where authorized by the laws of the United States nor the furnishing of, 
wine for sacramental purposes. 


En. Sec. 1, Ch. 122, L. 1927. 


11048.2. Definition of terms. When used in this act, or in any other, 
laws of the state relating to intoxicating liquors, the word ‘‘liquor’’ or; 
the phrase ‘‘intoxicating liquor’’ shall be construed to inelude alcohol, 
brandy, whiskey, rum, gin, beer, ale, porter and wine and in addition| 
thereto any spirituous, vinous, malt, or fermented liquor, liquids, and 
compounds, whether medicated, proprietary, patented or not, and by 
whatever name called containing one-half of one per centum, or more of 
alcohol by volume which are fit for use for beverage purposes; provided,| 
that the foregoing definition shall not extend to de-alcoholized wine, nor} 
to any beverage or liquid produced by the process by which beer, dle,’ 
porter, or wine is produced, if it contains less than one-half of one per, 
centum of alcohol by volume. 


En. Sec. 2, Ch, 122, L. 1927. 


11048.3. Repeal of state prohibition laws. That sections 11048, 
11049, 11050, 11051, 11052, 11053, 11054, 11055, 11056, 11057, 11058, 11059, 
11060, 11061, 11062, 11063, 11064, 11065, 11066, 11067, 11068, 11069, 11070, 
11072, 11074, 11076, 11077, 11078, 11080, 11081, 11082, 11083, 11085, 11086, 
11087, 11088, 11089, 11090, 11091, 11092, 11093, 11094, 11095, 11096, 11097, 
11098, 11099, 11100, 11101, 11102, 11103, 11104, 11105, 11106, 11108, 11109, 
T1110, 11111, 11112, 11113, 11114,.11115, 11116, 11117, 11118, 11119, 11120, 
11121, 11122; also sections 11071, 11075, 11079, 11084 and 11084A as 
amended by chapter 116, of the Laws of the Eighteenth Legislative Assem- 
bly. of 1923; and also sections 11073 and 11107 as amended by chapter 
78 of the Laws of the Nineteenth Legislative Assembly of 1925, being 
all of chapter 29 of the Revised Codes of 1921 as above amended, relating 
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to intoxicating liquors and regulations governing manufacture, sale and 
use thereof, be and the same are hereby repealed. 


Notr.—This measure became a law by virtue of the governor’s proclamation on 
November 20, 1926, having been enacted by the people as Initiative Measure No. 30. 


11049. Liquor traffic prohibited—Exceptions. 


“Transportation” of liquor defined in 
State v. Redmond, 73 Mont. 376, 237 
Pac. 486. 

Cited in State v. Gardner, 77 Mont. 8, 
14, 249 Pae. 574; State v. Duncan, 74 


Mont. 428, 435, 240 Pac. 978; State v. 
Charette, 75 Mont. 78, 80, 242 Pac. 343; 
State v. Archambault, 72 Mont. 259, 263, 
232 Pac. 1107; State v. Griebel, 65 Mont. 
390, 396, 211 Pac. 321. 


11052. Sales without permit, when prohibited—Exceptions. 


Under a charge of unlawfully possess- 
ing whisky claimed by defendant to have 
been procured by her for her husband by 
advice of a physician, defendant could 
justify such possession only by a showing 
that it was obtained under a permit or 
by a physician’s -prescription. State v. 
Charette, 75 Mont. 78, 242 Pac. 343. 


Sections 11052, 11053 were cited in 
State v. Gardner, 77 Mont. 8, 14, 249 
Pac. 574. 

Sections 11052, 11055, 11058, 11059 and 
11060 were cited in State v. Redmond, 
73 Mont. 376, 381, 237 Pac. 486. 


11060. Unlawful to accept packages with false statements. 
Sections 11060-11063 were cited in State v. Gardner, 77 Mont. 8, 14, 249 Pac. 574. 


11064. Certain solicitation forbidden. 
Cited in State v. Gardner, 77 Mont. 8, 14, 249 Pac. 574. 


11066. Common nuisance defined—Misdemeanor—Lien on premises. 


The legislature may, within the consti- 
tutional limits of its power, declare any 
act criminal and make the repetition or 
continuance thereof a public nuisance, 
so as to enable the courts on conviction 
to pronounce judgment of abatement or 
to vest in courts of equity the power to 
abate them by injunction, and in enacting 
sections 11066-11069, Revised Codes of 
1921, declaring certain acts and places 
with reference to violations of the Prohi- 
bition Act common nuisances which may 
be restrained by injunction, and provid- 
ing punishment by means of contempt 
proceedings, it did not transcend its 
power. State ex rel. Stewart v. District 
Court, 77 Mont. 361, 49 A. L. R. 627, 251 
Pac. 137. 

In a prosecution for maintaining a 
liquor nuisance under this section, evi- 
dence of the general reputation of the 
place where the nuisance was alleged to 
have existed as one where intoxicating 
liquor was kept and sold was inadmissi- 
ble, in the absence of a statute making it 
admissible. State v. Peters et al., 72 
Mont. 12, 231 Pae. 392. 

An employee who has charge of the 
place of business of his employer and 
sells intoxicating liquor therein during 
the latter’s absence is guilty of maintain- 
ing a nuisance within the meaning of 


Mont. Code Supp.—68 


this section 11066. State v. Peters et al., 
72 Mont. 12, 231 Pac. 392. 

Instruction defining the word “main- 
tain” employed in this section, making 
the maintaining of a liquor nuisance a 
misdemeanor, held inadequate. State v. 
Peters et al., 72 Mont. 12, 231 Pace. 392. 

This section and section 11607 are not 
in conflict with sections 11124, 11125 but 
supplement said sections and therefore 
do not supersede them. State ex rel. 
Bourquin v. Morris et al., 67 Mont. 40, 
214 Pac. 332. 

One sale of intoxicating liquor, without 
repetition, with no other evidence of law 
violation or facts strongly indicating 
either habitual sales, continued violation 
or such recurrence of unlawful acts as to 
colorably indicate the unlawful character 
of the use of the place, is insufficient to 
establish its character as a common nui-, 
sance within the meaning of the Prohibi- 
tion Act. State v. Jenkins, 66 Mont. 359, 
213 Pace. 590. 

In a prosecution for maintaining a eom- 
mon nuisance under this section, made 
supplemental to and a part of the laws 
relating to intoxicating liquors, the dis- 
trict court had original jurisdiction, un- 
der section 11122, conferring upon the 
district court original jurisdiction for 
violations of liquor laws and continued 
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in force by the act of 1921, notwithstand- 
ing the offense is made a misdemeanor 
by this section, punishable by a fine not 
exceeding $500 and imprisonment in the 
county jail for not exceeding six months, 
and therefore otherwise triable in a jus- 
tice court under section 11630, Revised 
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Codes of 1921. State v. Bowker, 63 
Mont. 1, 205 Pac. 961. 

Cited in State v. Mercier et al., 70 
Mont. 333, 334, 225 Pac. 802. 

Cited in State v. Lewis, 67 Mont. 447, 
449, 216 Pac. 337. 


11067. Action to enjoin nuisance—Injunction—Order of court—Bond. 


For case involving the abatement of 
a building as a gambling and liquor nui- 
sance and discussion of the sufficiency of 
the judgment of abatement, see State 
ex rel. Lamey v. Young, 72 Mont. 408, 
234 Pac. 248, 

A judgment in an abatement proceed- 
ing that the place in question be closed 
and kept closed “until released in the 
manner provided by law,” construed to 
mean that the premises should not he 
occupied or used for one year unless the 
court should sooner permit them to be 
occupied or used, and not open to the 
objection that it did not conform to the 
provisions of. this section. State v. 
Mercier et al., 70 Mont. 333, 225 Pac. 
802. 

This section is not invalid in so far as 
it authorizes the trial court upon finding 


11070. Unlawful possession of 


This section, a part of the state Pro- 
hibition Law, declaring unlawful the pos- 
session of liquor or property designed 
for the manufacture of liquor intended 
for use in violation of the act, and that 
no property right shall exist in such 
liquor or property, does not merely apply 
to proceedings in rem against contraband 
articles, but, taken in connection with 
section 11073 fixing the penalty, defines 
a public offense. State v. Gardner, 77 
Mont. 8, 249 Pac. 574. 

The crime defined by this section is a 
statutory one enacted under the police 
power of the state which the legislature 
may enact without regard to a criminal 
intent in the wrongdoer; hence an in- 
formation drafted under it is not ren- 
dered defective in the absence of an alle- 
gation that defendant committed the act 
complained of with a specific intent to 
violate the provisions of the act. State 
v. Gardner, 77 Mont. 8, 249 Pac. 574. 
"That articles charged to have been 
unlawfully possessed under this section 
were “property designed for the manufac- 


that a particular place is a common nui- 
sance within the meaning of section 
11066, in addition to ordering it closed, 
to direct that it shall not be occupied 
or used for one year thereafter. State 
v. Mercier et al., 70 Mont. 333, 225 Pace. 
802. 

In a proceeding under this section, to 
abate as a common nuisance a rooming- 
house where intoxicating liquor was be- 
ing illegally kept and sold, providing 
that the “action shall be brought and 
tried as an action in equity,’ the defend- 
ant is not entitled to a jury trial. State 
v. Mercier et al., 70 Mont. 333, 225 Pac. 
802. 

Applied with section 11066 in State 
ex rel. Bourquin v. Morris et al, 67 
Mont. 40, 42, 214 Pace. 332, 


liquor—Property right. 


ture of liquor intended for use’ may be 
shown by either direct or circumstantial 
evidence, and testimony by an officer that 
he found among other things, 500 gallons 
of “mash” in a high state of fermenta- 
tion nearly ready to be made into whisky, 
was sufficient to show a violation of the 
provisions of the section. State v. Gard- 
ner, 77 Mont. 8, 249 Pae. 574. 

The presumption being that eighty- 
eight gallons of uncolored moonshine 
whisky, stills, ete., seized under a void 
search-warrant, were contraband in which, 
under this section, no property rights ex- 
ist, the supreme court, on application for 
writ of prohibition to prevent their use 
as evidence against relator from whose 
premises they were taken under a void 
search-warrant, will not decree their re- 
turn to him, but will leave him to his 
remedy at law, if any he have. State ex 
rel. King v. District Court, 70 Mont. 191, 
224 Pac, 862. 

Cited in State v. Hoppins, 68 Mont. 
504, 511, 219 Pac. 1106; State v. Griebel, 
65 Mont..390, 396, 211 Pac. 321, 


11071. Complaint—Search-warrant, form and issuance. 


A justice of the peace court being one 
of limited jurisdiction, the fact that the 
approval of the county attorney to the 
issuance of a search-warrant must affirma- 
tively appear from the record on appli- 


cation for writ to prohibit the use of 
evidence obtained by the search, but in 
the absence of any statutory requirement 
in chapter 116, L. 1923, amendatory of 
this section, of how the approval shall 
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be evidenced, a recital that his approval 
was obtained is prima facie sufficient to 
establish the fact. State ex rel. Bar- 
acker v. District Court, 75 Mont. 476, 244 
Pac. 280. 

Recital in an affidavit for a search- 
warrant that “I personally saw a keg 
of intoxicating beverages in said barn” 
was held sufficient, if believed by the 
magistrate, to. show probable cause for 
the issuance of the warrant, in State ex 
rel. Baracker v. District Court, 75 Mont. 
476, 244 Pae. 280. 

Chapter 116, L. 1923, amending this 
section and sections 11075 and 11079, 
inereasing the punishment for the unlaw- 
ful transportation or possession of intoxi- 
eating liquor is not open to the attack 
that it contravenes the provisions of sec- 
tion 23, article V, of the constitution, in 
that the purpose to increase the punish- 
ment is not indicated in its title. State 
v. Dunean, 74 Mont. 428, 240 Pac. 978. 

In view of the fact that this section, 
as amended (as well as section 11104), 
authorizing the issuance of search-war- 
rants in liquor cases, speaks, in the pres- 
ent tense, violation of the law on a given 
day does not constitute probable cause 
for believing that like illegal acts were 
being committed twenty-five days after- 
ward, in the absence of anything to indi- 
cate that the character of the then oper- 
ations had not changed in the meantime. 
State v. Gardner, 74 Mont. 377, 240 Pae. 
984. 

A search-warrant issued without the 
approval of the county attorney is void. 
State v. Ladue, 73 Mont. 535, 237 Pac. 
495. 

Information imparted to an officer that 
an automobile containing liquor would 
appear at a certain place after dark, and 
proof that the person driving it had the 
reputation of being a bootlegger who had 
been a constant source of trouble to the 
sherift’s office and had before been caught 
in the act of transporting liquor, are in- 
sufficient bases for either the issuance 
of a search-warrant or an arrest without 
a warrant. State ex rel. Hansen v. Dis- 
trict Court, 72 Mont. 245, 233 Pac. 126. 

An affidavit based upon hearsay state- 
ments such as that affiant was informed 
by various persons that they had pur- 
chased liquor at a certain place, that 
liquor was manufactured and kept for 
sale there, and that “it is a notorious 
fact” in and around the locality that 
liquor could be procured on the premises, 
was insufficient to justify the issuance of 
a search-warrant. State ex rel. Merrill 
v. District Court, 72 Mont. 77, 231 Pac. 
1107. 

Under the rule that where the legis- 
lature confers jurisdiction upon a jus- 
tice’s court where none existed before, it 
must be exercised in the manner and 
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within the limits stated, a seavch-warrant 
issued by a justice of the peace under 
this section, without the approval of the 
county attorney was void. State ex rel. 
Skrukrud v. District Court, 71 Mont. 570, 
230 Pac. 1089. 

Where a search-warrant contained a 
sufficient description of the premises to 
be searched its validity was not affected 
by the improper use of the word ‘‘par- 
tially” by the legislature in enacting this 
section, under which it was issued. State 
ex rel. Skrukrud v. District Court, 71 
Mont. 570, 230 Pac. 1089. 

This section, conferring jurisdiction 
upon justices’ courts to issue search-war- 
rants in liquor cases is not rendered in- 
valid as in contravention of section 7, 
article III, of the constitution by the er- 
roneous use of the word “partially” in- 
stead of “particularly” in providing that 
the complainant in his affidavit shall 
“partially” describe the premises to be 
searched. State ex rel. Skrukrud v. Dis- 
trict Court, 71 Mont. 570, 230 Pac. 1089. 

If there be any conflict between the 
general provisions of the codes relating 
to search-warrants which provide that 
before a search-warrant may issue the 
deposition of the complainant must be 
taken, and this section, dealing with 
search-warrants in liquor cases and pro- 
viding that a warrant may issue upon 
complaint verified by affidavit, the latter, 
being special in character, is controlling 
in a prosecution for a violation of the 
liquor law. State v. English, 71 Mont, 
348, 229 Pac. 727. 

The provision of this section as 
amended by chapter 116, L. 1923, author- 
izing a justice of the peace to issue a 
search-warrant upon the filing of a veri- 
fied complaint to the effect that the com- 
plainant believes that intoxicating liquor 
is being disposed of contrary to law, re- 
lates to a present existing condition and 
not to one which existed months before. 
State ex rel. Stange v. District Court, 
71 Mont. 125, 227 Pac. 576. 

For discussion of sufficiency of allega- 
tions to the effect that complainant “be- 
lieved” that intoxicating liquors were 
being sold, etc. in a complaint for a 
search-warrant, see State ex rel. Stange 
v. District Court, 71 Mont. 125, 227 Pace. 
576. 

While under this section, as amended 
by chapter 116, L. 1923, a justice of the 


peace may, with the approval of the 


county attorney, issue search-warrants in 
cases involving violations of the liquor 
laws, the district court alone has jurisdic- 
tion to determine a forfeiture of the 
property seized. State v. Certain Intoxi- 
cating Liquors, 71 Mont. 79, 227 Pace. 
472. 

This section as amended in 1923, by 
which justices of the peace are given the 
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same authority to issue search-warrants 
in liquor cases as is reposed in district 
judges, but by which no provision is 
made for certification of the proceedings 
by the justice of the peace to the district 
court, must be construed, by recourse to 
the general statutes relating to search- 
warrants, to require the justice of the 
peace to certify all proceedings in con- 
nection with the search-warrant issued 
by him to the district court forthwith 
after the return made to him by the 
officer serving the warrant. State v. Cer- 
tain Intoxicating Liquors, 71 Mont. 79, 
227 Pac. 472. 

Where a justice of the peace who had 
issued a search-warrant in a liquor case 
did not certify the proceedings to the 
district court until two weeks had expired 
after return of the warrant made to him, 
the statute was not substantially com- 
plied with and the judgment of the dis- 
trict court ordering the property seized 
under the warrant was void, entitling the 
owner to a return of the property (other 
than the liquor seized). State v. Certain 
Intoxicating Liquors, 71 Mont. 79, 227 
Pac. 472. . 

The variance between a search-warrant 
authorizing search of premises described 
as “609 A Street’? and the return of the 
searching officer that he had searched 
“906 A Street’? was fatal and not cured 
by the addition of the words in the 
return “as described in said warrant.” 
State ex rel. Thibodeau v. District Court, 
*70 Mont. 202, 224 Pac. 866. 

Expressions of opinion or _ belief 
founded upon suspicions based upon con- 
jecture are insufficient to enable a magis- 
trate issuing a warrant to say that prob- 
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able cause for the issuance of the war- 
rant exists. State ex rel. Thibodeau v. 
District Court, 70 Mont. 202, 224 Pac. 
866. 

The description contained in a warrant 
authorizing the search of a dwelling- 
house upon a certain quarter-section of 
land “and all outbuildings” was too in- 
definite, where the owner claimed that 
there were three dwelling-houses upon the 
land and the state contended that there 
was but one dwelling and that the other 
structures were bunkhouses and the like, 
and a seizure of liquor made in pursuance 
thereof was illegal. State ex rel. King 
v. District Court, 70 Mont. 191, 224 Pac. 
862. 

Where it is sought to search and seize 
property there must not be any obscur- 
ity or uncertainty; the warrant must be 
complete in itself and the description of 
the premises contained in the complaint 
cannot be made to aid that set forth in 
the warrant. State ex rel. King v. Dis- 
trict Court, 70 Mont. 191, 224 Pac. 862. 

Conceding (without deciding), that un- 
der this section as amended, a district 
judge may not issue a search-warrant with- 
out the approval of the county attorney 
first obtained, in the absence of a showing 
that such approval had not been given, it 
will be presumed that official duty was 
regularly performed and approval had in 
the manner required by law. State v. 
Tesla et al., 69 Mont. 503, 223 Pac. 107. 

Sections 11071-11073 were cited in 
State v. Redmond, 73 Mont. 376, 381, 237 
Pac. 486; as section 24, act of 1921, in 
State v. Bowker, 63 Mont. 1, 8, 205 Pac. 
961. 


Form and execution of search-warrant. 


Cited in State v. Rice, 73 Mont. 272, 275, 235 Pac. 716. 


11073. Regulation of seizure, of vehicles and destruction of liquor. 


When an officer discovers a person in 
the act of illegally transporting intoxi- 
cating liquor he must, under this— sec- 
tion, arrest the person in charge thereof, 
seize the liquor and take possession of 
the vehicle used as the means of trans- 
portation. State ex rel. Brown v. Dis- 
trict Court, 72 Mont. 213, 232 Pac. 201. 

This section, authorizing an officer to 
seize intoxicating liquor discovered by 
him while being conveyed, in a wagon, 


automobile, ete., or “other vehicle,’ has 
no application to a ease where the liquor 
seized was being carried in a handbag, 
the words “other vehicle’ being limited 
in their meaning to the same general 
character of vehicles as those particu- 
larly enumerated in the section. State 
ex rel. Neville v. Mullen, 63 Mont. 50, 
207 Pac. 634. 

Cited in State v. Duncan, 74 Mont. 428, 
431, 240 Pac. 978. 


11075. Penalty for violation of act and false report. 


The provision of this section, as 
amended by chapter 116, L. 1923, requir- 
ing the district court upon conviction of 
a person for an offense against the Pro- 
hibition Act to enjoin such person per- 
petually from thereafter violating any of 


its provisions, is void in so far as it au- 
thorizes the issuance of injunction against 
the commission of offenses not denomi- 
nated nuisances in the act, as permitting 
substitution of a summary trial of the 
offender by the court in a contempt pro- 
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ceeding, for the trial by jury guaranteed 
by the constitution. State ex rel. Stew- 
art v. District Court, 77 Mont. 361, 49 
A. L. R, 627, 251.Pac. 137. 

Section 11121, so far as it prescribes 
the punishment for the unlawful posses- 
sion and transportation of intoxicating 
liquor, for which offense a special pen- 
alty is not provided, was impliedly re- 


Inroxicating Liquors. 


[11076-11079 


pealed by this section which is in con- 
flict with section 11121 and therefore is 
controlling. State v. Miller, 69 Mont. 1, 
220 Pac. 97. 

Cited in State v. Gardner, 77 Mont. 8, 
14, 249 Pac. 574; State v. Duncan, 74 
Mont. 428, 240 Pac. 978; State v. Red- 
mond, 73 Mont. 376, 381, 237 Pac. 486. 


11076. Self-incrimination no excuse—Exemption. 


The immunity against prosecution for 
a violation of the liquor laws granted by 
this section, to one who in obedience 
to a subpoena has testified in a prosecu- 
tion against another which arose out of 
the same transaction on which the charge 


against him ,was based, extends only to 
a witness who testified in behalf of the 
prosecution, not one who testified for the 
defense. State v. Archambault, 72 Mont. 
259, 232 Pace. 1107. 


11078. Joinder of offenses—Rules of pleading. 


Where defendant in a prosecution for 
a violation of the liquor law deems the 
information insufficient as to certain de- 
tails he may, under this section, apply 
for a bill of particulars; his failure to do 
so, the pleading’ being otherwise suffi- 
cient, bars him from raising the question 
on appeal. State v. Dow, 71 Mont. 291, 
229 Pac. 402. 

Section 11581 provides that an act 
made punishable in different provisions 
of the code cannot be punished under 
more than one. Section 11078 declares 
that separate offenses against the Intoxi- 
eating Liquor Law may be united in the 
information in separate counts and de- 
fendant tried at one trial and a penalty 
for all offenses imposed. Held, that the 
procedure pointed out by the latter sec- 
tion is controlling, and that the conten- 
tion that it is violative of the constitu- 


11079. Possession prima facie 
mise of actions. 


Possession of moonshine. whisky is un- 
lawful and such possession is prima facie 
evidence that the whisky was kept for 
unlawful purposes. State v. Kepler et 
al., 77 Mont. 307, 250 Pac. 603. 

The possession of intoxicating liquor is 
made prima facie evidence by this sec- 
tion, that it is kept in violation of law, 
and the burden of proving lawful posses- 
sion is upon the possessor. State ex rel. 
Muzzy v. Uotila et al., 71 Mont. 351, 229 
Pac. 724. 

Under this section, as amended, posses- 
sion of intoxicating liquor is prima facie 
evidence that the possession is unlawful 
and that it is being kept for the purpose 
of. being sold or otherwise disposed of in 
violation of the law, and the burden is 
upon defendant to prove that his posses- 
sion of it was lawful. State v. Sawyer, 
71 Mont. 269, 229 Pac. 734. 


tional provision that no person shall be 
twice put in jeopardy for the same of- 
fense is without merit. State v. Mar- 
chindo, 65 Mont. 431, 211 Pac. 1093, 

An information charging unlawful pos- 
session of intoxicating liquor need not 
specify the nature of the liquor, in view 
of the provision of this section authoriz- 
ing the court to direct that defendant 
be furnished a bill of particulars when 
deemed proper. State yv. Griebel, 65 
Mont. 390, 211 Pac. 321. 

Cited in State v. Gardner, 77 Mont. 8,. 
15, 249 Pac. 574; In re Pyle, 72 Mont. 
494, 497, 234 Pac. 254; State v. Dow, 
71 Mont. 291, 299, 229 Pac. 402; State v. 
Hem, 69 Mont. 57, 63, 220 Pac. 80; State 
v. Jenkins, 66 Mont. 359, 364, 213 Pac. 
590; State v. Fredericks, 65 Mont. 25, 27, 
212 Pac. 495. 


evidence—Burden of proof—Compro- 


An instruction offered by defendant in 
a prosecution for the illegal possession of 
intoxicating liquor that the burden was 
upon the state to prove beyond a rea- 
sonable doubt that the liquor was pos- 
sessed by the defendant with intent to 
dispose of the same unlawfully was prop- 
erly refused, this section providing other- 
wise. State v. Rice, 73 Mont. 272, 235 
Pace (Ls 

Under this section, as amended by see- 
tion 3, chapter 116, L. 1923, the posses- 
sion of intoxicating liquor is presumptively 
illegal, and the burden of justifying its 
acquisition, possession and use is upon 
the possessor. State v. Breeding, 73 
Mont. 30, 234 Pac. 1097. 

In a prosecution under the Prohibition 
Act for maintaining a common nuisance, 
an instruction in the language of this 
section shifting the burden of proof to 
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defendant to show that liquors found in 
his possession were lawfully acquired, pos- 
sessed and used, was correctly given. 
State v. Lewis, 67 Mont. 447, 216 Pac. 
337. 

The legislature may prescribe that 
which shall be prima facie evidence of 
guilt and shift to the defendant the 
necessity of satisfactory explanation, in 
the absence of express constitutional in- 
hibition; hence, there being no such in- 
hibition in the constitution, it had the 
power to provide in this ,section that 
“in ‘any action’—thus including both 


11085. Appointment, oath and 


A special enforcement officer is quali- 
fied to act as such immediately upon 
taking and subscribing the oath required 
by this section, the filing of the oath 
within thirty days after notice of his 
appointment not being a condition prece- 
dent to entering upon the discharge of 
his duties. State ex rel. Muzzy v. Uotila 
et al., 71 Mont. 351, 229 Pac. 724. 

The secretary of the state board of 
examiners which is empowered by this 
section, to appoint special enforcement 
officers, is the secretary of state and not 
the clerk of that board, and therefore 
a copy of the minutes of the board cer- 
tified by the clerk instead of its secre- 


11086. Scope of act. 


Cited as section 39, chapter 9, Ex. L. 
1921, in State ex rel. Hansen v. District 
Court, 72 Mont. 245, 250, 233 Pac. 126; 
State v. Knilans, 69 Mont. 8, 138, 220 
Pac, 91; State v. Miller, ‘69 Mont, 1, 5, 
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criminal as well as civil actions—for a 
violation of the Prohibition Act the 
burden shall be upon the defendant to 
prove that liquor in his possession was 
lawfully acquired, possessed and _ used. 
State v. Lewis, 67 Mont. 447, 216 Pac. 
337. 

Cited in State v. Charette, 75 Mont. 
78, 80, 242 Pac. 343; State v. Duncan, 
74 Mont. 428, 240 Pac. 978; State ex rel. 
King vy. District Court, 70 Mont. 191, 
200, 224 Pac. 862; State v. Griebel, 65 
Mont. 390, 398, 211 Pac. 321. 


removal of special officers. 


tary—the legal custodian of its records— 
in an attempt to show the appointment of 
a special enforcement officer was prop- 
erly excluded from the evidence. State 
v. Rouleau et al., 68 Mont. 529, 219 Pac. 
1096. 

This section makes no provision for 
the appointment of a deputy special en- 
forcement officer, and therefore the action 
of the state board of examiners in at- 
tempting to ratify such an appointment 
as a special enforcement officer after he 
had made a seizure as deputy was a nul- 
lity. State v. Rouleau et al, 68 Mont. 
529, 219 Pac. 1096. 


220 Pac. 97; State v. Jenkins, 66 Mont. 
359, 366, 213 Pae. 590; State ex rel. 
Neville v. Mullen, 63 Mont. 50, 54, 207 
Pac. 634; State v. Bowker, 63 Mont. 
1, 4, 205 Pac. 961. 


11100. Act an exercise of police powers. 


The Prohibition Enforcement Act, in so 
far as it relates to the issuance of search- 
warrants, is in pari materia with the 
sections of the Revised Codes upon the 
subject, and must be construed accord- 
ingly. State ex rel. Samlin v. District 
Court, 59 Mont. 600, 198 Pac. 362. 


Cited in State v. Gardner, 77 Mont. 8, 
15, 249 Pac. 574. 

This and following sections of the act 
were cited as chapter 143, L. 1917, in 
State ex rel. Green v. Wright, 61 Mont. 
115, 201 Pac. 316; State ex rel. Goodwin 
v. Dishmon et al. 61 Mont. 117, 201 
Pac. 286. 


11102. Prohibition against dealing in intoxicating liquors in person 


or as agent. 


Cited in State v. Gardner, 77 Mont. 8, 14, 249 Pac. 574. 


11104. Issuance and execution of search-warrant—Seizure of intoxi- 


cating liquors. 


A search-warrant issued under this 
section is not required to contain the 
name of any person or that it be di- 
rected against any person, it being suffi- 


cient if it describe the premises to be 
searched; therefore where the name 
“John Doe” was inserted, it was surplus- 
age and hence the fact that defendant 
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did not answer that description did not 
vitiate the warrant. State v. Rice, 73 
Mont. 272, 235 Pac. 716. 

To meet the requirements of the consti- 
tutional guaranty against unreasonable 
searches and seizures and of the sections 
of the Revised Codes upon the same sub- 
ject, the affidavit or complaint upon 
which a search-warrant is asked under 
the Prohibition Enforcement Act must be 
based upon something more tangible than 
mere hearsay or rumor. State ex rel. 
Samlin v. District Court, 59 Mont. 600, 
~ 198 Pac. 362. 

A complaint filed in the district court 
under the Prohibition Enforcement Act 
stating, in the form of a conclusion, that 
affiant “has probable cause to believe and 
does believe” that on a given day intoxi- 
cating liquors were being unlawfully pos- 
sessed, kept, ete., on certain premises, 
was insufficient to give the district court 
or judge jurisdiction to issue a search- 
warrant; the warrant issued in pursu- 
ance thereof was violative of the inhi- 
bition contained in section 7, article III, 
of the state constitution, against unreason- 
able searches and seizures, and the pro- 
ceeding based thereon was void ab initio. 
State ex rel. Samlin v. District Court, 59 
Mont. 600, 198 Pac. 362. 

On application to a district judge for 
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a search-warrant under this section, the 
facts upon which it is made must be 
stated under oath, whereupon it becomes 
his duty to determine their sufficiency to 
show probable cause for its issuance, 
without reference to the opinion or belief 
of the applicant in that regard. State ex 
rel. Samlin v. District Court, 59 Mont. 
600, 198 Pac. 362. 

Cited in State v. Gardner, 74 Mont. 
377, 381, 240 Pac. 984; State v. Certain 
Intoxicating Liquors, 71 Mont. 79, 85, 
227 Pac. 472; State ex rel. Skrukrud v. 
District Court, 71 Mont. 570, 574, 230 
Pac. 1089; State v. Johnson et al., 69 
Mont. 38, 43, 220 Pac. 82; as sections 7 
and 8, chapter 143, L. 1917, in State ex 
rel. Neville v. Mullen, 63 Mont. 50, 54, 
207 Pac. 634; State v. Bowker, 63 Mont. 
1, 7, 205 Pac. 961; as section 7, En- 
forcement Act, in State ex rel. Green v. 
Bird et al., 62 Mont. 408, 415, 205 Pace. 
241. 


Constitutional guaranties as applied to 
search for or seizure of intoxicating 
liquors, note, 39 A. L. R. 811. 

Sufficiency of showing of probable cause 
for search for intoxicating liquors, notes, 
SAL Toy Boy 517 3.13 (A Lay, (138485424 
A. L. BR. 742; 39 A. L. R. 835; 41 A. L, RB, 
1539. 


11105. Hearing of return—Disposal of intoxicating liquor and other 


articles seized. 


In the absence of the verified claim to 
articles seized under an alleged void 
search-warrant required by this section 
the claimant has no right to be heard 
at the hearing at which ownership is to 
be determined. State v. Rice, 73 Mont. 
272, 235 Pae. 716. 

An automobile had been sold by a 
dealer in a neighboring state under a con- 
ditional sales title reservation contract, 
providing that it should not be taken out 
of the state until fully paid for. There- 
after and without the knowledge of the 
seller, it was brought to Montana and 
used in the unlawful transportation of in- 
toxicating liquor. Held that its forfeiture 
and sale under this section was unwar- 


ranted. State ex rel. Green v. Bird et 
al., 62 Mont. 408, 205 Pac. 241. 

The provision of this section, authoriz- 
ing forfeiture of personal property pos- 
sessed with the intention of violating the 
prohibition law, was not intended to in- 
elude the rights of innocent owners or 
encumbrancers. State ex rel. Green v. 
Bird et al., 62 Mont. 408, 205 Pac. 241. 

Cited in State v. English, 71 Mont. 
343, 345, 229 Pac. 727; State v. Certain 
Intoxicating Liquors, 71 Mont. 79, 82, 
227 Pac. 472; State v. Johnson et. al., 
69 Mont. 38, 43, 220 Pac. 82; as section 
8, Prohibition Enforcement Act, in State 
ex rel. Samlin v. District Court, 59 Mont. 
600, 612, 198 Pac. 362. 


11106. Duty of peace officers to arrest offenders and seize liquor. 


Where officers detected a pronounced 
odor of fermented whisky mash and 
moonshine whisky fumes emanating from 
defendant’s residence and on being ad- 
mitted found a still in operation as well 
as a quantity of mash and moonshine 
whisky, they were justified under this sec- 
tion, to arrest defendant and seize the 
articles found without a warrant, as 
for an offense committed within their 
presence, and the court properly refused 


to suppress the evidence thus secured 
from being used at defendant’s trial for 
a violation of the liquor laws. State v. 
DeHaven, 77 Mont. 299, 250 Pace. 615. 
While under this section, it is the duty 
of an officer in whose presence the liquor 
law is being violated to arrest the of- 
fender, of his failure to do so the owner 
of contraband articles which were seized 
could not complain on motion to suppress 
evidence thus obtained. State ex rel, 
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Merrill v. District Court, 72 Mont. 77, 
231 Pae. 1107. 

That portion of this section prescrib- 
ing the procedure to be observed by an 
officer making return upon a search-war- 
rant is designed solely for the purpose 
of laying a foundation for a civil pro- 
ceeding in rem for the forfeiture of the 
seized property, and therefore failure to 
make return does not affect the: criminal 
prosecution or the admissibility of the 
evidence procured by the seizure. State 
ex rel. Merrill v. District Court, 72 Mont. 
77}, 231 ‘Pae, 1107. 

An officer who is appraised by any of 
his senses that the liquor law is being 
violated in his presence may, under this 
section, arrest the offender or make a 
seizure without process; hence an officer 
who on approaching an apparently unoc- 
cupied building detected a pronounced 
odor of fermenting whisky mash emanat- 
ing therefrom was authorized to enter 
and seize contraband articles found 
therein, even though the search-warrant 
under which he was acting was void, the 
offense having been committed in his 
presence. State ex rel. Merrill v. Dis- 
trict Court, 72 Mont. 77, 231 Pae. 1107. 

Proceedings relative to seizure and for- 
feiture of liquors, fixtures, etc., authorized 
by this section where a violation of the 
prohibition law oceurs in the presence of 
an officer, are of a civil nature, jurisdic- 
tion over which is lodged in the district 
court upon the filing of a properly veri- 
fied complaint therein. State v. Johnson 
et al., 69 Mont. 38, 220 Pac: 82. 

Where an officer had arrested an al- 
leged proprietor of a soft-drink parlor for 
an alleged sale of intoxicating liquor to 
the officer and seized the fixtures found 
therein, he filing a complaint of a crimi- 
nal nature in a justice’s court which was 
dismissed, the subsequent filing of an 
unverified complaint in the district court, 
did not vest such court with jurisdiction, 
and its decree declaring the property for- 
feited was void. State v. Johnson et al., 
69 Mont. 38, 220 Pac. 82. 

Under this section, an arrest of an 
offender against the Prohibition Act or the 
seizure of intoxicating liquor or fixtures 
used in connection with its sale, without 
a warrant, is not justified unless the of- 
fense was committed in the presence of 
an officer. State v. Rouleau et al., 68 
Mont. 529, 219 Pac. 1096. 

Where a ‘forfeiture of intoxicating 
liquor and fixtures is sought under this 
section, the state must establish as juris- 
dictional facts that the person making 
the seizure was an officer and that the 
offense against the Prohibition Act was 
committed in his presence, and in such 
a case recourse may not be had to pre- 
sumptions. State v. Rouleau et al, 68 
Mont. 529, 219 Pac. 1096. 


PENAL Cope. 


[Part I 


A proceeding for the forfeiture of in- 
toxicating liquors and property used in 
violation of the prohibition law and 
seized under this section, which pro- 
ceeding is neither a criminal nor a civil 
action but is special in its nature, and in 
which the claimant was made a party 
defendant, costs may be awarded the 
claimant against the state when it is the 
losing party. State yv. Rouleau et al., 
68 Mont. 529, 219 Pae. 1096. 

The proceeding authorized by this sec- 
tion, under which an officer may without 
a warrant arrest an offender against the 
liquor laws and seize the liquor, etc., is 
one in rem and independent of any crimi- 
nal prosecution for the violation of such 
laws. State ex rel. Neville v. Mullen, 
63 Mont. 50, 207 Pac. 634; Westover v. 
Calder et al., 64 Mont. 264, 273, 209 Pae. 
306. 

Where a sheriff at the time he seized 
liquor being carried in a handbag from 
which protruded the top of a demijohn 
knew that a banquet was being given 
at a hotel where persons were under the 
influence of intoxicating liquor and had 
been informed that the offender was con- 
veying whisky to his employer at the 
hotel, he was warranted in seizing it 
without a search-warrant. (Mr. Justice 
Galen dissenting.) State ex rel. Neville 
v. Mullen, 63 Mont. 50, 207 Pac. 634. 

To authorize the seizure of intoxicat- 
ing liquors under this section, by an 
officer where the offense is committed in 
his presence, he need not have actual, 
personal knowledge that the law is being 
violated, it being sufficient if he have 
probable cause, i, e., knowledge of facts, 
actual or apparent, strong enough to 
justify a reasonable man that he has law- 
ful grounds for the belief that the law 
is being violated to proceed. without a 
warrant. State ex rel. Neville v. Mul- 
len, 63 Mont. 50, 207 Pac. 634. 

Where a peace officer, proceeding under 
this section, without a warrant seized in- 
toxicating liquor being carried in a hand- 
bag, the offender was in no position on 
appeal from a judgment confiscating the 
property and ordering the liquor de- 
stroyed to complain that he had not been 
arrested or taken before a court or judge 
as required by that section. State ex rel. 
Neville v. Mullen, 63 Mont. 50, 207 Pace. 
634. 

This section prescribing the method 
of procedure for the arrest of one ille- 
gally transporting intoxicating liquor 
and seizure thereof, where the offense is 
committed in the presence of an officer, 
was not by necessary implication super- 
seded by section 11073. State ex rel. 
Neville v. Mullen, 63 Mont. 50, 207 Pac. 
634. 

Cited in State v. Duncan, 74 Mont. 
428, 431, 240 Pac. 978; State ex rel. 
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Muzzy v. Uotila et al., 71 Mont. 351, 355, 
229 Pac. 724; as section 9, chapter 143, 
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L. 1917, in State v. Hopkins, 68 Mont. 
504, 511, 219 Pac. 1106. 


11107. Replevin of liquor and other property forbidden. 
‘Cited in State ex rel. King v. District Court, 70 Mont. 191, 201, 224 Pac. 862. 


11109. Duty of attorney general, county attorneys and others to is- 
sue subpoena and investigate violations of law—Punishment for contempt. 


Failure of the county attorney to con- 
duct the preliminary examination of wit- 
nesses authorized by this section, before 
filing an information by leave of court, 
is not a ground for setting it aside, the 
section being directory only, and designed 


to extend the scope of the prosecuting 
officer’s authority to secure evidence, not 
to advise the defendant of the evidence 
he thus obtains. State v. Paine, 61 Mont. 
270, 202 Pace. 203. 


11111. What shall be stated and proved in prosecutions. 


Under this section the information in 
prosecutions for violations of the liquor 
law need not allege the kind of liquor 
manufactured, sold, etc., a general de- 
scription of the liquor by the designation 
‘Gntoxicating liquor” being sufficient, 
whether the liquor in question be alcohol, 
brandy, whisky, ete., each of which is a 
beverage, or a liquid such as hair tonics, 
flavoring extracts, ete., containing one- 
half of one per centum or more of alco- 
hol by volume of which is fit for beverage 
purposes. State v. Sedlacek, 74 Mont. 
201, 239 Pac. 1002. 

An information charging the offense 
of illegal transportation of intoxicating 
liquors need not allege the time of day, 
the means of conveyance, the particular 
brand of liquor transported, nor the ter- 
mini of the route over which it was 
carried. State v. Dow, 71 Mont. 291, 
229 Pac. 402. 

The information in a prosecution for 
the unlawful sale and possession of in- 


toxicating liquor need not allege the kind 
of liquor possessed or sold, the place 
where possessed or sold, or the name 
of the person to whom sold, this section 
specifically relieving the pleader from the 
necessity of alleging any of those facts. 
State v. Knilans, 69 Mont. 8, 220 Pac. 91. 

This section was neither specifically nor 
in effect repealed by chapter 9, Ex. L. 
1921, section 31 of the latter act, now 
section 11078, Revised Codes 1921, not 
being in conflict with the former section, 
and chapter 9, declaring that its provi- 
sions shall be deemed supplemental to 
and a part of the laws relating to in- 
toxicating liquors. State v. Knilans, 69 
Mont. 8, 220 Pac. 91. 

Cited in State v. Jenkins, 66 Mont. 359, 
363, 213 Pac. 590; State v. Marchindo, 
65 Mont. 431, 456, 211 Pac. 1093; State 
v. Griebel, 65 Mont. 390, 397, 211 Pae. 
321; State v. Fredericks, 65 Mont. 25, 
27, 212 Pae. 495. 


11116. Duty of peace officers to make known evidence—Penalty. 


This and the following sections were 
eited as sections 20 and 21, chapter 143, 


L. 1917, in State v. District Court, 61 
Mont. 558, 567, 202 Pac. 756. 


11117. Procedure for removal of public officers for failure to perform 


duty. 


Cited in State ex rel. Brown v. District Court, 72 Mont. 213, 218, 232 Pac. 201. 


11118. Original packages of intoxicating liquors not to be broken 


open—Penalty. 


Cited in State v. Gardner, 77 Mont. 8, 14, 249 Pac. 574, 


11121. Punishment for. misdemeanor. 


This section, so far as it prescribes 
the punishment for the unlawful posses- 
sion and transportation of intoxicating 
liquor, for which offense a special penalty 
is not provided, was impliedly repealed 


by section 11075, with which the former 
is in conflict, and therefore the latter 
section is controlling. State v. Miller, 
69 Mont. 1, 220 Pac. 97. 
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11122. Jurisdiction of district courts. 


The district and not the justice court 
has original jurisdiction in criminal ac- 
tions for violation of the Prohibition Act. 
State v. Sorenson, 65 Mont. 65, 210 Pace. 
752. 

In a prosecution for maintaining a com- 
mon nuisance under section 11066, made 
supplemental to and a part of the laws 
relating to intoxicating liquor, the court 


had original jurisdiction under this sec- 
tion, notwithstanding the offense is made 
a misdemeanor by section 11066. State 
v. Bowker, 63 Mont. 1, 205 Pac. 961. 

Cited in State v. Certain Intoxicating 
Liquors, 71 Mont. 79, 83, 86, 227 Pac. 
472; State v. Johnson et al., 69 Mont. 
38, 42, 220 Pac. 82. 


CHAPTER 30. 


MAINTENANCE OF COMMON NUISANCES IN CONNECTION WITH THE SALE 
OF INTOXICATING LIQUORS, OPIUM, PROSTITUTION AND GAMBLING. 


11123. Definition of ‘‘person’’ and ‘“‘building.’’ 


Sections 11123-11133 were cited in 
State ex rel. Stewart v. District Court, 


77 Mont. 361, 373, 49 A. L. R. 627, 251 
Pac. 137. 


11124, Certain buildings declared nuisances. 


Sections 11124 and 11125 declare the 
maintenance of a house of prostitution 
or for wine-room purposes a nuisance and 
provide for its abatement. Sections 
11066 and 11067 provide that buildings 
or rooms where intoxicating liquor is 
sold are a common nuisance and for 


their abatement, all other acts in conflict 
with their provisions being repealed. 
Held, that the latter act is not in conflict 
with the former one but simply supple- 
ments it, and therefore does not super- 
sede, it. State ex rel. Bourquin v. Mor- 
ris et al., 67 Mont. 40, 214 Pac. 332. 


11125. County attorney to abate nuisance—When warrant may issue. 
Applied with section 11124 in State ex rel. Bourquin v. Morris et al., 67 Mont. 40, 


42, 214 Pac. 332. 


11127. Precedence of actions—Dismissal—Costs. 
Cited in State v. Peters et al., 72 Mont, 12, 18, 231 Pac. 392, 


11129. Order of abatement—Sale of fixtures—Closing of buildings— 


Fees—Service. 


For case involving the abatement of 
a building as a gambling and liquor nui- 
sance and discussion of the sufficiency of 


the judgment of abatement, see State 
ex rel. Lamey v. Young, 72 Mont. 408, 


234 Pac, 248, 


CHAPTER 33. 
GAMBLING. 


11159. Gambling games prohibited—Penalty. 


A so-called mint vending machine 
which by the insertion of a nickel and 
pulling a lever will bring the operator 
a package of mint of the value of five 
cents, and which may or may not in addi- 
tion bring to him trade checks good for 
five cents in trade (and which also may 
be operated by the insertion of a trade 
check, in which event trade checks but 
not mint may or may not be paid), is a 
gambling device; the machine appeals to 
the operator’s propensities to gamble and 


lures him into continuing his play in 
the hope that he may gain an amount 
much greater than the amount risked. 
Marvin v. Sloan et al., 77 Mont. 174, 250 
Pac. 443. See, also, State v. Mott, 72 
Mont. 306, 233 Pac. 602, involving game 
of stud-horse poker. 


Slot-vending machine as gambling device, 
note, 388 A. L. R. 73. 

For text treatment of this subject see 
vol, 12 Cal. Jur. 1089-1090. 
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11160. Possession of gambling implements prohibited. 
Cited in Marvin v.. Sloan et al., 77 Mont. 174, 178, 250 Pac. 443. 


11173. Losses at gambling may be recovered in civil action. 


The complaint in an action to recover 
the amount of two dollars lost by plain- 
tiff as an alleged bet on a horse-race, 
with exemplary damages, under this sec- 
tion, alleging in substance that defend- 
ant Fair Association had given notice 
that it would conduct horse-racing for 
purses, at which any owner or co-owner 
of a horse competing in the races would 
be required to pay an entrance fee of 
two dollars and that no person other than 
such owner or co-owners would be per- 
mitted to pay an entrance fee; that plain- 
tiff representing himself to be a co-owner 


11180. Racing bets unlawful. 


The word “game” as employed in this 
section, providing that a person who 
loses at any prohibited gambling game 
may recover the amount of his loss, ete., 
is sufficiently comprehensive to include a 

horse-race run on a bet or wager. 


of a certain horse paid the required fee 
for that horse in a race to be run; that 
the horse did not win; that the purse 
plus an amount equal to the entrance fees 
for that race was paid to the owners or 
co-owners of the winning horse; that the 
purse was made up of funds belonging to 
the association and that the association 
did not have any interest in the outcome 
of the race, etc., did not state a cause of 
action and a demurrer thereto was prop- 
erly sustained. Toomey v. Penwell, 76 
Mont, 166, 245 Pac. 943. 


Toomey v. Penwell, 76 Mont. 166, 245 
Pac. 943. 


Racing as gaming within statute, note, 
45 A. L. R. 998. 


CHAPTER 37. 
MISCELLANEOUS CRIMES AGAINST THE PUBLIC HEALTH AND SAFETY. 


11239, Selling opium, ete. 


To the extent of any conflict between 
them, this section is superseded by sec- 
tion 3189, as enacted by chapter 202, 


L. 1921. State v. Wong Fong, 75 Mont. 
81, 241 Pac. 1172. 


CHAPTER 39. 
EMBEZZLEMENT AND OTHER OFFENSES BY PUBLIC OFFICERS. 


11320. 


‘*Public moneys’’ as used in the preceding section defined. 


Cited in State v. McGraw, 74 Mont. 152, 158, 240 Pac. 812, 


CHAPTER 41. 


BURGLARY AND HOUSEBREAKING—POSSESSION OF BURGLARIOUS INSTRU- 
MENTS AND DEADLY WEAPONS, 


11346. Burglary defined. 


Cited in State v. Larson, 75 Mont. 274, 277,.243 Pac. 566, 


11349. Word ‘‘enter’’ defined. 


Cited in State v. Larson, 75 Mont. 274, 277, 243 Pac. 566. 
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CHAPTER 42. 
FORGERY AND COUNTERFEITING. 


11355. Forgery of wills, conveyances, etc. 


The essential elements of the crime of 
forgery are a false making of an instru- 
ment in writing; a fraudulent intent, and 
a writing which, if genuine, might appar- 
ently be of legal efficacy or the founda- 
tion of legal liability. State v. Alex- 
ander et al., 73 Mont. 329, 236 Pac. 542. 


Alteration of receipt, canceled check or 
other voucher as forgery, note, 26 A. L. R. 
1058. 

Genuine making of instrument for pur- 
pose of defrauding, notes, 41 A. L. R. 229; 
46 A. L. R. 1529; 51 A. L. R. 568. 

For text treatment of this subject see 
vol. 12 Cal. Jur. 648 et seq. 


CHAPTER 43. 
LARCENY. 


11368. Larceny defined. 


Where the legal title to a bond was in 
a bank as trustee and in the possession 
of it in the cashier only by virtue of his 
office, a prosecution against the latter 
under subdivision 2 of this section, under 
a charge of larceny by bailee, could not 
be maintained. State v. Wallin, 60 Mont. 
332, 199 Pac. 285. 


Embezzlement and larceny distinguished, 
notes, 11 A. L. RB. 801; 18; A. L. BR. 319. 

Lareeny by appropriating money or pro- 
ceeds of paper mistakenly delivered in ex- 
cess of the amount due or intended, note, 
14 A. L. R. 894. 


Lareeny as affected by purpose to take 
or retain property in payment of, or as 


security for, a claim, notes, 13 A. L. R. 
142;,19 A. L. RB. 303. 

Appropriation of property after obtain- 
ing possession by fraud as larceny, note, 
26 A. L. RB. 381. 

What amounts to asportation which will 
support charge of larceny, note, 19 A. L. R. 
724. 

Larceny oe finder of property, note, 36 
A. L. R. 372 

Purchase of property on credit without 
intending to pay for it as larceny, note, 
35 A. L. R. 1336. 

Retaking of property lost at gaming as 
larceny, notes, 35 A. L. R. 1461; 42 A. L. 
R. 741. 

For text treatment of this subject see 
vol. 15 Cal. Jur. 884. 


11369. Uttering fraudulent checks or drafts—Evidence. 


Defendant was convicted of uttering a 
fraudulent check. The check was post- 
dated and at the time it was given to the 
complaining witness he was advised by 
defendant that he did not then have suffi- 
cient funds in the bank on which it was 
drawn (located outside the state) but 
that by the time it was received by the 
bank it would be all right. Held, that 
the gist of the offense charged under this 
section, being fraudulent intent, the evi- 
dence was insufficient to show such in- 
tent and that the representation made 
was more in the nature of a future prom- 
ise than that of a misrepresentation of an 


11371. Grand larceny defined. 


Under this section, the value of a cow 
alleged to have been stolen is not a 
matter in issue; therefore refusal to per- 
mit a witness to be cross-examined as to 
the value of the animal was not an abuse 


existing fact and therefore did not war- 
rant conviction. State v. Patterson, 75 
Mont. 315; 243 Pac. 355. 

Cited in In re McCue, 77 Mont. 47, 53, 
248 Pac. 187; Hawaiian Pineapple Co. Vv. 
Browne, 69 Mont. 140, 147, 220 Pace. 
1114, 


Constitutionality of “worthless check” 
acts, note, 23 A. L. R. 459. 

Statutes directed specifically against use 
of worthless, false or bogus check or draft, 
notes, 35 A. L. R. 375; 43 A. L. R. 49. 

For text treatment of this subject see 
vol. 12 Cal. Jur. 481. 


of discretion. State v. McClain et al., 
76 Mont. 351, 246 Pace. 956. 


For text treatment of this subject see 
vol. 15 Cal. Jur. 889, 897, 904. 
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FALSE PERSONATION AND CHEATS. 


[11377-11416 


11377. Larceny of written instruments. 


An instruction in a prosecution for the 
larceny of promissory notes that the 
amount of money due on the notes or 
secured to be paid thereby and remain- 
ing unsatisfied was their value was cor- 
rect under this section, and one offered 
by defendant to the effect that evidence 
relating to the instrument should be dis- 
regarded because it has not been shown 
that they had any value was properly 


refused, where one of the notes was in- 
troduced in evidence and the value of 
the other was shown by books of account, 
thus making out a prima facie case for 
the state. State v. Cassill et al. 71 
Mont. 274, 229 Pac. 716. 


For text treatment of this subject see 
vol. 15 Cal. Jur. 898, 904. 


11382. Conversion by trustee, larceny. 


The facts incident to a fraudulent 
transfer of credit on the books of a bank 
were examined and held not to constitute 
larceny from the bank as charged in the 
information in State v. Rarey, 72 Mont. 
270, 233 Pac. 615. 

An information charging that while 


acting as cashier of a bank defendant 
feloniously converted a Liberty bond to 
his own use was insufficient for failure 
to allege that the bond came into his 
possession by virtue of his office. State 
v. Wallin, 60 Mont. 332, 199 Pae. 285. 


11384. Claim of title, ground of defense. | 


Cited in State v. Cassill et al, 71 
Mont. 274, 281, 229 Pac. 716; as section 


8658, Revised Codes, in State v. Wallin, 
60 Mont. 332, 341, 199 Pac. 285, 


11385. Larceny of gas or electricity. 
Cited in Clifford v. Great Falls Gas Co., 68 Mont. 300, 305, 216 Pac. 114, 


CHAPTER 44, 
EXTORTION, 


11389. Extortion defined. 


In an action to recover money claimed 
to have been involuntarily paid, the com- 
plaint simply averring by way of con- 
clusion that defendants by | coercion, 
threats and intimidation and by putting 
plaintiff in fear, extorted from him, was 
insufficient to state a cause of action, in 
the absence of an allegation of facts con- 


stituting the legal basis for the charge 
of involuntary payment. Kozasa  v. 
Northern Pacific Ry. Co. et al., 61 Mont. 
233, 201 Pac. 682. 


For text treatment of this subject see 
vol. 12 Cal, Jur. 374 et seq. 


CHAPTER 45. 
FALSE PERSONATION AND CHEATS—FALSE ADVERTISING—FAKERS, 


11410. Obtaining money or property by false pretenses. 


Information charging the obtaining of 
money from a bank under false pre- 
tense held sufficient under this section 
and that there was no variance between 
the allegations and proof in State v. 
Mason, 62 Mont. 180, 204 Pac. 358. 


Obtaining money for goods not intended 
to be delivered as false pretense, note, 17 
A. L. R. 199. 


May offense of obtaining money or prop- 
erty by false pretenses or confidence game 
be predicated on statement in writing con- 
cerning financial ability of one seeking a 
loan, note, 24 A, L. R. 400. 

For text treatment of this subject see 
vol, 12 Cal. Jur. 451 et seq. 


11416. Selling or removing mortgaged property to defraud mort- 


gagee. 


Cited in Averill Machinery Co. v. Taylor et al., 70 Mont. 70, 79, 223 Pac. 918, 
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CHAPTER 49. 
FRAUDS IN THE MANAGEMENT OF CORPORATIONS. 


11443, Receiving deposits in insolvent banks. 


Section 986, Penal Code of 1895, mak- 
ing it a crime for an officer of a bank 
to receive deposits knowing the bank to 
be insolvent, was impliedly repealed by 
section 5, substitute for Senate Bill No. 
887, L. 1899, page 111, the two acts being 
So inconsistent as to render it impos- 
sible to reconcile them; that therefore the 
amendment of section 986 after such 
repeal, attempted by chapter 84, L. 1907, 


which amended section was brought for- 
ward into the Revised Codes of 1921 as 
section 11443, was void, and hence the 
indictment, based thereon, did not state 
a public offense, entitling complainant to 
his release from custody. In re Naegele, 
70 Mont. 129, 224 Pac. 269. 


For text treatment of this subject see 


vol. 4 Cal. Jur. 205. 


CHAPTER 51. 
MALICIOUS INJURY TO RAILROADS. 


114731. Penalty for careless deposits near tracks. Every person 
who, within the state of Montana while engaged in public or private 
road work, or otherwise, and whether wilfully, carelessly or negligently, 
leaves or deposits any earth, gravel, rock, or other hard substances, along- 
side of, upon, or between the rails of any railroad, where any public or 
private highway crosses such railroad which will, by filling the grooves 
for the flanges of the wheels or otherwise endanger travel on such railroad 
and which may tend to or does derail locomotives or cars thereon shall 
be guilty of a misdemeanor and on conviction shall be fined not less than 
ten dollars ($10), nor more than one hundred dollars ($100), or by im- 
prisonment in the county jail not more than six (6) months, or both 
such fine and imprisonment. 


En. Sec, 1, Ch. 41, L. 1927. 


CHAPTER, 52. 
MALICIOUS MISCHIEF GENERALLY. 


11478. Use of automobiles without consent of owners—Punishment. 


Defendant was charged with taking fense. Held, that the district court erred 


and using an automobile without the con- 
sent of the owner, under this section, 
which makes the offense punishable by 
fine or imprisonment in the county jail, 
or by imprisonment in the state peni- 
tentiary not exceeding five years. The 
information was not filed until fourteen 
months after the commission of the of- 


in sustaining a demurrer to the pleading 
on the ground that, the offense being a 
misdemeanor, the limitation of one year 
fixed by section 11724, within which the 
information could be filed had expired, 
and holding that it was without jurisdic- 
tion to proceed. State v. Atlas, 75 Mont. 
547, 244 Pac. 477. 


11482. Injuring fences, building fires and hunting on premises of 


another when forbidden. 


Where land is inelosed a person who 
hunts thereon without the consent of one 
entitled to its possession is a trespasser, 
and where land is posted warning per- 
sons against hunting thereon, he who 


does so in disregard of such warning is _ 
subject to criminal prosecution, under this 
section. Herrin y. Sutherland, 74 Mont. 
587, 42 A, L. R. 937, 241 Pac. 328. 
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CHAPTER 53. 
CRUELTY TO ANIMALS. 


11515A. What facts to be alleged and proved. In any prosecution 
for the violation of the provisions of section 11515 of the Revised Codes 
of 1921, prohibiting the malicious killing, maiming or poisoning of live- 
stock, not the property of the defendant it shall not be necessary for 
the state to allege in the complaint or information or to prove the owner- 
ship of the livestock so alleged to have been killed, maimed or poisoned, 
but it shall be sufficient to allege in the complaint or information that 
the owner of such livestock is unknown and prove that the livestock 
killed, poisoned, maimed was not the property of the defendant. 


En. Sec. 1, Ch. 62, L. 1923. 


CHAPTER 54. 
MISCELLANEOUS OFFENSES. 


11528. Penalty for leaving gates open. Every person who wilfully 
leaves open a gate, when found closed, leading in or out of any inclosed 
premises, whether inclosed by a lawful fence or not, is punishable by a 
fine of not less than ten ($10) dollars, nor more than two hundred fifty 
($250) dollars, or by imprisonment in the county jail not more than three 
(3) months or by both such fine and imprisonment. This act shall not 
apply to cities and towns. 


Amd. Sec. 1, Ch. 50, L. 1923. 
11559. Unlawful entries in races. 


The word “purse” as used in the Re- 
vised Codes is synonymous with “prize” 


or “premium,” and the words “purse 
prize, premium, stake or sweepstakes” 
appearing in this section, permitting 


horse-races, mean some valuable thing of- 


fered by a person for the doing of some- 
thing by others, into the strife for which 
he does not enter and which thing he has 
no chance of gaining. Toomey vy. Pen- 
well, 76 Mont. 166, 245 Pac. 943. 


11579. Defrauding inn and hotel keepers, etc.—Penalty. 
Cited in Saner v. Bowker, 69 Mont. 463, 467, 222 Pac. 1056, 


CHAPTER 56. 
PUNISHMENTS—ATTEMPTS AND OTHER GENERAL PROVISIONS. 


11581. Acts made punishable by different provisions of this code. 


In prosecutions under the intoxicating 
liquor law, section 11078, which provides 
that separate offenses may be united in 
the information in separate counts and 
defendant tried at one trial and a penalty 
for all offenses imposed, controls notwith- 


standing the provisions of this section. 
State v. Marchindo, 65 Mont. 431, 211 
Pac. 1093. 


For text treatment of this subject see 
vol. 7 Cal. Jur. 959; vol. 8 Cal. Jur. 642, 


11590. Attempts to commit crimes, when punishable. 
Cited in State v. Hennessy, 73 Mont. 20, 23, 234 Pac. 1094; State v. Reagin, 64 


Mont. 481, 490, 210 Pac. 86. 
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11583. Second offense, how punished after conviction of former of- 


fense. 


Cited in State v. O’Neill, 76 Mont. 526, 
534, 248 Pac. 215; as section 8897, Re- 


vised Codes, in State v. Livermore, 59 
Mont. 362, 364, 196 Pac. 977. 


11596. Second term of imprisonment, when to commence. 
Cited in State v. Sorenson, 75 Mont. 30, 36, 241 Pac. 616; In re Pyle, 72 Mont. 494, 


498, 234 Pac. 254. 


11597. When term of imprisonment commences, etc. 
Cited in Anderson et al. v. Wirkman, 67 Mont. 176, 187, 215 Pace. 224. 


11600. Civil rights of convict suspended. 


This and the three following sections 
were cited as sections 8904 to 8907, Re- 


vised Codes, in State v. Stein, 60 Mont. 
441, 446, 447, 199 Pac. 278. 


11603. Convict competent witness. 


The provision of this section, to the 
effect that the conviction of a person of 
any offense may be proved for the pur- 
pose of affecting the weight of his testi- 
mony, refers to conviction for a felony, 


and therefore refusal to permit cross- 
examination of a witness for the state 
as to his former conviction of a misde- 
meanor was proper. State v, Stein, 60 
Mont. 441, 199 Pac. 278. 


PART II. 


Criminal Procedure, 


CHAPTER 1. 
RIGHTS OF DEFENDANTS. 


11607. Public offenses—How prosecuted. 
Cited as section 8911, Revised Codes, in State v. District Court, 61 Mont. 558, 562, 


569, 202 Pac. 756. 


11608. Criminal action defined. 


Cited in State ex rel. Stewart v. Dis- 
trict Court, 77 Mont. 361, 372, 49 A. L. R. 


627, 251 Pac. 137; State v. Lewis, 67 
Mont. 447, 451, 216 Pac. 337. 


CHAPTER 2. 


DEFINITIONS—PROSECUTION OF CRIMINAL ACTIONS—JURISDICTION OF 
COURTS. 


11617. Information. 


Cited in State v. Johnson et al., 69 
Mont. 38, 43, 220 Pac. 82; as section 


11619. Who are magistrates. 


8921, Revised Codes, in State v. Vucko- 
vich, 61 Mont. 480, 491, 203 Pac. 491. 


Cited in State v. Johnson et al., 69 Mont. 38, 44, 220 Pac. 82. 


11622. Criminal actions in district court. 
Cited in State v. Johnson et al., 69 Mont. 38, 43, 220 Pac. 82. 
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11624. Leave to file information. 


Where a deputy county attorney ap- 
peared in open court and orally moved 
for leave to file an information present-, 
ing at the same time a written request 
signed by the county attorney which was 
filed immediately upon granting of the re- 
quest, the court properly overruled de- 
fendant’s motion to quash the information 


11625. Order of court granting. 


Cited in State v. Kacar, 74 Mont. 269, 
274, 240 Pac. 365; as section 8929, Revised 


REMOVAL OF OFFICERS, 


[11624-11687 


based upon the ground that leave to file 
had been granted on oral request, con- 
trary to this section. State v. Kacar, 74 
Mont. 269, 240 Pac. 365. 

Cited as section 8928, Revised Codes, 
in State v. Vuckovich, 61 Mont. 480, 491, 
203 Pac. 491, 


Codes, in State v. Vuckovich, 61 Mont. 
480, 491, 203 Pac. 491. 


11626. County attorney to file information. 
Cited in State v. Kacar, 74 Mont. 269, 274, 240 Pac. 365. 


11630. Jurisdiction of justices of the peace. 


Cited in State v. Sorenson, 65 Mont. 
65, 69, 210 Pac. 752. 

This and section 11631 were cited in 
State v. Bowker, 63 Mont. 1, 4, 205 Pace. 


961; as section 8934, Revised Codes, in 
Hassan v. Earll, 61 Mont. 389, 392, 202 
Pac. 581. 


CHAPTER 4. 
SECURITY TO KEEP THE PEACE. 


11642. Security to keep the peace, when required. 
Cited as section 8946, Revised Codes, in Folsom y. Fisco et al., 62 Mont. 194, 198, 


204 Pac. 367. 


11643. Effect of giving or refusing to give security. 


Under this section declaring that an 
order of a justice of the peace commit- 
ting one to jail for failure to give bond 
to keep the peace must specify the cause 
of commitment, the requirement to give 
security, the amount thereof and the 
omission to give it, a commitment which 
failed to state that the accused had not 
given security, and which was not di- 
rected to the sheriff and did not contain 


any direction as to what he should do 
under it (sec. 11790), was so defective 
as to afford the sheriff no protection in 
an action for damages for false imprison- 
ment. Folsom v. Fisco et al., 62 Mont. 
194, 204 Pac. 367. 


For text treatment of this subject see 
vol, 4 Cal. Jur. 480. 


CHAPTER 6. 
SUPPRESSION OF RIOTS. 


11663. Sheriff to have charge of national guard. 
Cited in McCarthy vy. Anaconda Copper Mining Co., 70 Mont. 309, 318, 225 Pac. 391. 


CHAPTER 8. 
REMOVAL OF OFFICERS OTHERWISE THAN BY IMPEACHMENT. 


11687. Officers subject to removal. 
Cited as section 8991 in State v. District Court, 61 Mont. 558, 562, 202 Pac. 756. 


Mont. Code Supp.—69 
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11688. Accusation to be presented by the grand jury. 


An officer may not be charged with 
aonfeasance under section 11702, and 
convicted on proof of malfeasance, the 
prosecution charging which must be in- 
stituted under this section. State v. 
Beazley, 77 Mont. 430, 250 Pac. 1114. 

Where wilful or corrupt malfeasance in 
office is charged, outster proceedings must 
be had under the provisions of this sec- 
tion, and the accused officer is entitled 
to a jury trial; where the charge is non- 
feasance only, the proceeding is, under 
section 11702, triable summarily by the 
court without the intervention of a jury. 
State ex rel. Beazley v. District Court, 75 
Mont. 116, 241 Pac. 1075. 

Where removal of a county, district, 
township or county officer is sought for 


11697. Trial by jury. 


Cited in State v. Beazley, 77 Mont. 
430, 441, 250 Pac. 1114; State ex rel. 


wilful or corrupt misconduct or malfeas- 
ance in office—acts of commission—the 
jurisdiction of the district court can, 
under this section, be invoked only by 
an accusation presented by the grand 
jury; where, however, the charge is wilful 
refusal or neglect to perform official 
duties, constituting nonaction, jurisdiction 
may be invoked by the filing of a verified 
petition by any person, under section 
11702, whereupon the court may try the 
accused summarily without the aid of a 
jury. State ex rel. Hessler v, District 
Court, 64 Mont. 296, 209 Pac. 1052. 


For text treatment of this subject see 
vol, 21 Cal. Jur. 985 et seq. 


Hessler v. District Court, 64 Mont. 296, 
298, 209 Pac. 1052. 


11702. Removal of public officers by summary proceedings. 


-A sheriff was sought to be removed sum- 
marily under this section, under a charge 
of alleged nonfeasance in office preferred 
by the county attorney. The evidence in- 
troduced at the trial showed his active 
participation in the crime of bribery, de- 
manding money to prevent official action 
on his part. Held, that his offense con- 
stituted malfeasance in office which was 
triable only, on accusation presented by 
the grand jury, with the aid of a jury, 
and that the trial judge was without 
jurisdiction to remove him on the proof 
submitted. State v. Beazley, 77 Mont. 
430, 250 Pac. 1114. 

Under the rule that one may not be 
charged with a specific offense and con- 
victed of another distinct and nonin- 
eluded offense, an officer may not be 
charged: with nonfeasance under this 
section, and convicted on proof of mal- 
feasance, the prosecution charging which 
must be instituted in pursuance of sec- 
tion 11688. State v. Beazley, 77 Mont. 
430, 250 Pac. 1114. 

Active participation by a sheriff in the 
commission of a crime is malfeasance in 
office, an accusation charging which is 
triable. by a jury, and the fact that the 
pleader in the same count also charges 
nonfeasance, to wit, failure of the officer 
to arrest his partner in crime, does not 
have the effect of bringing the accusation 
within the purview of this section, so as 
to make it triable by the court. State ex 
rel. Beazley v. District Court, 75 Mont. 
-116, 241 Pae, 1075. . 

One charging a district or county officer 


with an act of misfeasance or malfeasance 
in office,a matter of which the grand jury 
must take cognizance, cannot by pleading 
that after such act had been done the offi- 
cer wilfully refused and neglected to undo 
it bring the accusation within the purview 
of this section, under which an officer 
may be tried summarily for such refusal 
or neglect, nor may he justify the pro- 
cedure followed by the argument ab in- 
convenienti. State ex rel. Hessler v. 
District Court, 64 Mont. 296, 209 Pac. 
1052. 

An officer (county clerk) charged with 
wilful neglect of duty is not entitled to 
a jury trial in a proceeding for his 
removal from office. State ex rel. Bul- 
lock v. District Court et al., 62 Mont. 600, 
205 Pac. 955. 

Proceedings for the removal of civil 
officers under this section, are criminal in 
their nature, and therefore neither party 
has the right to file an affidavit dis- 
qualifying a district judge for imputed 
bias or prejudice under section 8868. 
(Mr, Justice Holloway, dissenting.) State 
ex rel. Houston v. District Court, 61 
Mont. 558, 202 Pac. 756. 


Removal of officer for misconduct during 
previous term, note, 17 A. L. R. 279. 

Removal of officer for violation of Blue 
Sky Laws, notes, 24 A. L. R. 536; 27 
A. lL. RB. 1178; 30 A. L. .R.. 1343; 40 
A. L. BR. 1019. 


For text treatment of this subject see 


vol. 21 Cal. Jur. 985 et seq. 
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CHAPTER 9. 
LOCAL JURISDICTION OF PUBLIC OFFENSES. 


11707.. Offense committed partly in one county and partly in another. 


Under the rule declared by this section, 
that where the acts constituting or 
requisite to the consummation of an 
offense occurred in two counties, trial 
may be had in either, held that where 
defendants, president and cashier of a 
bank, prepared an alleged false report to 


the superintendent of banks in P. county 
and transmitted it by mail to the super- 
intendent in L. & C. county, the district 
court of the former county had jurisdic- 
tion. State v. Cassill et-al., 70 Mont. 433, 
227 Pac. 49. 


CHAPTER 10. 
TIME OF COMMENCING CRIMINAL ACTIONS. 


11723. Limitation of five years in all other felonies. 
Cited in State v. Atlas, 75 Mont. 547, 554, 244 Pac. 477. 


11724. Limitation of one year in misdemeanors. 


Under this section, providing that an 
information for a misdemeanor must be 
filed within one year after its commis- 
sion, and under section 11725, declaring 
that if defendant after commission of the 
offense leaves the state the information 
may be filed within the time limited after 
his return, the time during which he was 
absent not being part of the limitation, 
the state’s burden of proving that defend- 
ant, who had left the state with intention 
of going to Ireland, was outside the state 
for a period of at least twenty days was 


met by testimony a legitimate inference 
from which was that a trip to Ireland, 
where defendant visited a number’ of 
cities, and return must have involved an 
absence from the state for at least that 
length of time. State v. Knilans, 69 
Mont. 8, 220 Pac. 91. 

Cited in State v. Atlas, 75 Mont. 547, 
550, 244 Pac. 477. 


For text treatment of this subject see 
vol. 7 Cal. Jur. 923. 


11725. Exception when defendant is out of the state. 
Applied with section 11724 in State v. Knilans, 69 Mont. 8, 220 Pac. 91. 


CHAPTER 11. 
THE COMPLAINT. 


11729. Duty to make complaint. 


The provision of this section, that a 
person who has reason to believe that 
a crime has been committed and that a 
certain person has committed it, must 
make complaint before a magistrate, does 
not require one to disclose to a county 


11731. Arrest without warrant. 


attorney evidence within his knowledge 
tending to disprove the defendant’s guilt, 
and an instruction that it does was erro- 
neous. State v. Jackson, 71 Mont. 421, 
230 Pac. 370. 


Cited in State v. Johnson et al., 69 Mont. 38, 44, 220 Pac. 82. 


CHAPTER 13. 
ARREST—BY WHOM AND HOW MADE—RETAKING AFTER ESCAPE. 


11753. Arrests by peace officers. 


Cited in State ex rel. Beazley v. Dis- 
trict Court, 75 Mont, 116, 120, 241 Pac. 
1075; State ex rel. Merrill v. District 


Court, 72 Mont. 77, 80, 231 Pac. 1107; 
State ex rel. Neville v. Mullen, 63, Mont. 
50, 58, 207 Pac. 634. RAcrenat Aan 
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11754. Arrests by private persons. 


For a general discussion of what con- 
stitutes an arrest and of the authority 
of a private person to arrest without a 
warrant, see State ex rel. Sadler v. 
District Court, 70 Mont. 378, 225 Pac. 
1000. 

To entitle a private person to make an 
arrest under this section, for a public 
offense committed or attempted in his 
presence, the facts and circumstances 
must be such that upon them alone he 


would be justified in making a complaint 
upon which a warrant might issue, i. e., 
the facts and circumstances must be suffi- 
cient to warrant the conclusion that there 
is probable cause for believing that an 
offense is being committed. State ex rel. 
Sadler v. Distriet Court, 70 Mont. 378, 
225 Pac. 1000. 


For text treatment of this subject see 
vol. 3 Cal. Jur. 119. 


11761. Doors and windows may be broken, when. 
Cited in State ex rel. Merrill v. District Court, 72 Mont. 77, 81, 231 Pae. 1107. 


CHAPTER 14. 
EXAMINATION AND COMMITMENT OR DISCHARGE OF THE DEFENDANT. 


11776. On postponement, defendant to be committed or discharged 


on bail. 


By a deposit of eash by one accused of 
crime, in lieu of bail, with a justice of 
the peace to assure his appearance at a 
preliminary examination, the accused en- 
ters into a contract with the state, which, 
in legal effect, impliedly contains all 
the terms of a bail bond, if given for 
the same purpose, the gist of the contract 
in either case being that he will appear 


in the justice court at a specified time 
and not in any other court, nor in the 
justice court at any other time than 
that specified. Hassan v. Earll, 61 Mont. 
389, 202 Pac. 581. 


For text treatment of this subject see 
vol, 7 Cal. Jur. 971, 


11783. Reduction to writing and authentication of testimony. 


Cited in In re Claims of Hyde, 73 
Mont. 363, 366, 236 Pac. 248; as section 


9087, Revised Codes, in Hawley v. Rich- 
ardson, 60 Mont. 118, 126, 198 Pac. 450. 


11785. Defendant, when and how discharged. 
Cited as section 9089, Revised Codes, in Hawley vy. Richardson, 60 Mont. 118, 126, 


198 Pac. 450. 


11786. When and how to be committed. 
Cited as section 9090, Revised Codes, in Robinson v. Gordon, 61 Mont. 124, 129, 201 


Pac. 573. 


CHAPTER 15. 
PRELIMINARY PROVISIONS—FILING THE INFORMATION. 


11798. Offenses, how prosecuted. 


Cited as section 9102, Revised Codes, in State v. District Court, 61 Mont. 558, 563, 


569, 202 Pac. 756. 


11801. Information to be filed. 


The district court may grant leave to 
file an information without previous ex- 
amination of defendant by a committing 
magistrate. State v. Vuckovich, 61 Mont. 
480, 203 Pac. 491. 


Cited in State v. Tesla et al., 69 Mont. 
503, 508, 223 Pac. 107. 
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CHAPTER 16. 


THE GRAND JURY—ITS FORMATION, POWERS AND DUTIES—FINDING AND 
PRESENTING AN INDICTMENT. 


11833. Indictment must be found by five jurors, indorsed, etc. 
Cited in State v. Johnson et al., 69 Mont. 38, 43, 220 Pac. 82. 


CHAPTER 17. 
RULES OF PLEADING AND FORM OF THE INFORMATION AND INDICTMENT. 


11841. Form of and rules of pleading. 
Cited in State v. Polich, 70 Mont. 523, 527, 226 Pae. 519. 


11843. Indictment, or information, what to contain. 


Information examined and held suffi- 
cient as against the charge of the inad- 
vertent use of the figures “19122” instead 
of 1922 in describing the year of the of- 
fense and the charge that it failed to 
allege that the crime was committed in 
M. county by the use of the words 
“then and there being,” ete., in State 
v. Polich, 70 Mont. 523, 226 Pac. 519. 

Where two defendants, tried separately, 
had entered into a conspiracy to commit 
robbery, and in the perpetration of the 
offense an officer was killed by one of 
them, the information against the other 
charging a premeditated killing need 
not set forth the facts constituting the 
erime of robbery, or allege that. in the 
attempt to commit the latter crime, the 


11844. Form of. 


An information charging illegal trans- 
portation of intoxicating liquor in the 
language of this section, that defendant 
“at the county of M. did wilfully, wrong- 
fully and unlawfully transport certain 
intoxicating liquors,” ete., was sufficient 
as against the contention that it was 
fatally defective for failure to charge 
that the offense was committed within 
the jurisdiction of the court; if deemed 


homicide was .committed. State v. Bol- 
ton, 65 Mont. 74, 212 Pace. 504. 

Cited in State v. Redmond, 73 Mont. 
376, 378, 237 Pac, 486; State v. Dow, 71 
Mont. 291, 298, 229 Pac. 402; State v. 
Hem, 69 Mont. 57, 62, 220 Pac. 80; State 
v. Griebel, 65 Mont. 390, 395, 211 Pae. 
321; as section 9147, Revised Codes, in 
State v. Paine, 61 Mont. 270, 273, 202 
Pac. 203. 

This section and section 11845 were 
cited as sections 9147-9149, Revised Codes, 
in State v. Fowler, 59 Mont, 346, 196 
Pac. 992. 


For text treatment of this subject see 
vol. 14 Cal. Jur. 20, 25, 45. 


insufficient it was the duty of defendant 
to apply for a bill of particulars in ad- 
vance of the trial. State v. Redmond, 73 
Mont. 376, 237 Pac. 486. 

Cited in State v. Grasswick, 77 Mont. 
326, 329, 250 Pac. 613; State v. Polich, 
70 Mont, 523, 527, 226 Pac. 519. 


For text treatment of this subject see 
vol. 14 Cal. Jur. 20, 21, 54, 


11845. It must be direct and certain. 


In view of the provisions of this sec- 
tion, requiring that the information must 
be direct and certain, inter alia, as to 
the particular circumstances of the offense 
charged when they are necessary to con- 
stitute a complete offense, an information 
charging one with seditious utterances 
should set forth the fact whether the 
words were uttered in private conversa- 
tion with a single person or from a 
public platform, or were disseminated 


through the medium of. printed articles. 
State v. MeGlynn, 60 Mont. 416, 199 
Pac. 708. 

Cited in State v. Dow, 71 Mont. 291, 
299, 229 Pae. 402; State v. Bolton, 65 
Mont. 74, 80, 212 Pac. 504; State v. 
Hem, 69 Mont. 57, 62, 220 Pac. 80. 


For text treatment of this subject see 
vol, 14 Cal. Jur. 25, 31, 47. 
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11847. Must charge but one offense and in one form, except where 
it may be committed by different means. 


While under this section an informa- 
tion must charge but one offense, under 
section 11908 any number of -offenses 
against the Prohibition Act may be 
charged in separate counts in one, in- 
formation and where defendant pleaded 
to the information in a liquor prosecution 
containing a number of counts, any in- 
formality in that respect did not tend 
to his prejudice and must, therefore, 
under section 11874 be disregarded on 


appeal. State v. Grasswick, 77 Mont. 
326, 250 Pac. 613. 

Cited in State v. Marchindo, 65 Mont. 
431, 439, 211 Pac. 1093. 


Theft of property or receiving stolen 
property belonging to different persons, 
note, 18 A. L. BR. 1077. 

For text treatment of this subject see 
vol. 14 Cal. Jur. 64 et seq. 


11848. Statement as to time when offense was committed. 


Under the prohibitory act it is a public 
offense to possess liquor unlawfully at 
any time, hence time is not an ingredient 
of the offense within the meaning of 
this section, providing that the precise 
time at which it was committed need not 
be stated in the information, it being 
sufficient if it is alleged that its com- 
mission occurred at any time before filing 


thereof, except where the time is a ma- 
terial ingredient in the offense. State v. 
Terry, 77 Mont. 297, 250 Pace. 612. 

Cited in State v. Polich, 70 Mont. 523, 
525, 226 Pac. 519. 


For text treatment of this subject see 
vol. 14 Cal. Jur. 42. 


11850. Construction of words used. 
Sections 11850-11852 were cited in State v. Hem, 69 Mont. 57, 62, 220 Pac. 80. 


11852. Indictment or information, when sufficient. 


Cited in State v. Redmond, 73 Mont. 
376, 378, 237 Pac. 486; In re Lockhart, 
72 Mont. 136, 145, 232 Pac, 183; State v. 
Hem, 69 Mont. 57, 62, 220 Pac. 80; State 
v. Griebel, 65 Mont. 390, 395, 211 Pace. 
321. 


This and the following section were 
cited as sections 9156, 9157, Revised 
Codes, in State v. Vuckovich, 61 Mont. 
480, 491, 203 Pace. 491. 


11853. Not insufficient for defect of form not tending to prejudice 


defendant. 


A deputy county attorney may present 
an information in his own name; hence 
the fact that an information was signed 
by him instead of by the county attorney 
did not render it invalid; at most his act, 
while perhaps improper from an ethical 
standpoint, was no more than an ir- 
regularity which could ,not affect appel- 
lant’s substantial rights and was there- 
fore insufficient to warrant reversal of 


the judgment under this section. State 
v. Larson, 75 Mont. 274, 243 Pace. 566. 

Cited in State v. Polich, 70 Mont. 523, 
526, 226 Pac: 519; In re Lockhart, 72 
Mont. 136, 145, 232 Pac. 183; State v. 
Hem, 69 Mont. 57, 62, 220 Pac. 80. 


For text treatment of this subject see 
vol. 14 Cal. Jur. 72. 


11854. Presumptions of law, etc., need not be stated. 
Cited in State v. Griebel, 65 Mont. 390, 395, 211 Pac. 321. 


11863. Distinction between accessory before the fact and principal 


abrogated. 


Cited in State v. Bolton, 65 Mont. 74, 81, 212 Pac. 504, 
11870. Amendment followed on trial, when. 


Power to grant permission to the county 
attorney in a prosecution under the liquor 


law to amend the information at the 
close of the state’s case by changing the 
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date on which the offense was charged to 
have been committed is conferred by this 
section, and said section is not open to 


11874, When not material. 


Where a defendant pleaded to the in- 
formation in a liquor prosecution, con- 
taining a number of counts, any informal- 
ity with respect to the alleged failure of 
the defendant to plead to the offenses 
charged did not tend to his prejudice, and 
must therefore under this section, be 
disregarded on appeal. State v. Grass- 
wick, 77 Mont. 326, 250 Pac. 613. 

Cited in State v. Sedlacek, 74 Mont. 


‘Serrting ASIDE INDICTMENT OR INFORMATION. 


[11874-11892 


constitutional objection. State v. Terry, 
77 Mont. 297, 250 Pac. 612. 

Cited in State v. Sedlacek, 74 Mont. 
201, 208, 239 Pac. 1002. 


201, 208, 239 Pac. 1002; State v. Cassill 
et al., 71. Mont. 274, 283, 229 Pac. 716; 
State v. Polich, 70 Mont. 523, 526, 226 
Pac. 519; State v. Knilans, 69 Mont, 8, 
13, 220 Pace. 91; State v. Murphy, 68 
Mont. 427, 431, 219 Pac. 629. 


For text treatment of this subject see 
vol. 8 Cal. Jur, 599, 604; vol. 14 Cal. Jur. 
73. 


CHAPTER 18. 
ARRAIGNMENT OF THE DEFENDANT. 


11875. Defendant must be arraigned in the court where the indict- 
ment or information is filed or transferred. 


Cited in State v. Grasswick, 77 Mont. 326, 328, 250 Pac. 613. 


‘ 


11886. Right to counsel on arraignment. 


Where defendant accused of crime did 
not make a motion to have the minutes 
of the court corrected to show, as he 
claimed, that he was arraigned before 
he was advised of his right to have coun- 
sel, contrary to this section, his affidavit 
contradicting the court minutes in that 
regard, held insufficient, in the absence 
of a showing of prejudice, to overcome 
the presumption that the court performed 


11888. Arraignment, how made. 


its judicial duty seasonably and with due 
regularity. State v. Murphy, 68 Mont. 
427, 219 Pac. 629. 

Cited as section 9188, Revised Codes, 
in State v. Fowler, 59 Mont. 346, 196 
Pac. 992. 


For text treatment of this subject see 
vol. 7 Cal, Jur. 990. 


Cited in State v. Grasswick, 77 Mont. 326, 328, 250 Pac. 613; State v. Murphy, 68 


Mont. 427, 429, 219 Pac. 629. 


CHAPTER 19. 
SETTING ASIDE THE INDICTMENT OR INFORMATION. 


11891. Indictment, when set aside on motion. 


Cited in State v. Sorenson, 65 Mont. 65, 
70, 210 Pac. 752; as section 9193, Revised 


Codes, in State v. Paine, 61 Mont. 270, 
272, 202 Pae. 203. 


11892. Defendant waives objections, unless he makes the motion. 


By his failure to object to the informa- 
tion charging him with a violation of the 
Prohibition Act, before demurrer or plea, 
on the ground that it was filed prior to a 
preliminary hearing, defendant waived his 
right to challenge the foundaton of the 


information. State v. Sorenson, 65 Mont. 
65, 210 Pac. 752. 


For text treatment of this subject see 
vol, 14 Cal. Jur. 87. 
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CHAPTER 20. 
DEMURRER. 


11898. Grounds of demurrer. 


The objection that several offenses are 
improperly united under separate counts 
in an information cannot be raised by a 
motion to require the prosecution to elect 
upon which count it would rely, but must 
be taken by demurrer. State v. Mar- 
chindo, 65 Mont. 431, 211 Pac. 1093. 

Cited in In re Lockhart, 72 Mont. 136, 


11901. Judgment on demurrer. 


146, 232 Pac. 183; State v. Toy, 65 
Mont. 230, 233, 211 Pac. 303; as section 
9200, Revised Codes, in State v. Fowler, 
59 Mont. 346, 196 Pac, 992. 


For text treatment of this subject see 
vol. 14 Cal. Jur. 83. 


Cited in State v. Atlas, 75 Mont. 547, 549, 244 Pac. 477; State v. Nilan, 75 Mont. 


397, 400, 243 Pace. 1081. 


11906. Objections, forming ground of demurrer, when taken. 


Cited in State v. Marchindo, 65 Mont. 
431, 435, 211 Pace. 1093; State v. Toy, 
65 Mont. 230, 233, 211 Pac. 303; as sec- 


tion 9208, Revised Codes, in State v. 
Fowler, 59 Mont. 346, 352, 196 Pac. 992. 


CHAPTER 21. 
PLEAS. 


11907. The different kinds of pleas. 


Defendant was charged with liquor 
violations in four counts; he entered a 
plea of not guilty “to the offense 
charged.” Two counts were dismissed, 
and he was found guilty on the remain- 
ing two. Held, as against the contention 
that the conviction cannot be sustained 
because defendant never pleaded to the 
charges contained in the two counts on 
which conviction was had but had pleaded 
only to one offense, not ascertained, that 
his plea was to the information as a 
whole as authorized by this section, and 


therefore sufficient. State v. Grasswick, 
77 Mont. 326, 250 Pac. 613. 

A court has no authority to receive a 
conditional plea from one charged with 
a criminal offense, to the effect that he 
pleads guilty provided the punishment 
imposed be not greater than that desig- 
nated. State v. Dow, 71 Mont. 291, 229 
Pac, 402. 


For text treatment of this subject see 
vol. 7 Cal. Jur. 994. 


11908. Plea, how put in and its form. 


Under this section, any number of 
offenses against the Prohibition Act may 
be charged in separate counts in one in- 
formation. State v. Grasswick, 77 Mont. 
326, 250 Pac. 613. 

Cited in State ex rel. Hurley v. District 


Court, 76 Mont. 222, 231, 246 Pace. 250; 
State v. Dow, 71 Mont. 291, 299, 229 
Pac. 402. 


For text treatment of this subject see 
vol. 7 Cal. Jur. 995. 


CHAPTER 22. 
CHANGE OF PLACE OF TRIAL, 


11916. What petition to contain. 


For sufficiency of allegations in affi- 
davits for change of place of trial on the 
ground of local prejudice, alleged in- 
flammatory newspaper articles, etce., see 
State v. Davis, 60 Mont. 426, 199 Pace. 
421; State v. Bess, 69 Mont. 558, 199 
Pac. 426. 


Cited as section 9219, Revised Codes, in 
State v. District Court, 61 Mont. 558, 573, 
202 Pace. 756. 


For text treatment of this subject see 
vol. 7 Cal. Jur. 916. 
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CHAPTER 23. 


MODE OF TRIAL—FORMATION OF JURY AND CALENDAR OF ISSUES—POST- 
PONEMENT OF TRIAL. 


11931. When presence of defendant is necessary on the trial. 


Under the constitutional and _§stat- 
atory provisions applicable, a defendant 


charged with crime must be present 
throughout the entire trial, including 
the rendition of the verdict, and the 


fact of his presence must be made to 
appear from the record. The accused 
cannot waive his right to be present at 
the trial. State v. Reed, 65 Mont. 51, 
210 Pac. 756. 


11932. Formation of trial jury. 


The word “trial” as used in this sec- 
tion means proceedings in open court 
after the pleadings are finished and it is 
otherwise ready, down to and including 
the rendition of the verdict. State v. 
Reed, 65 Mont. 51, 210 Pac. 756. 


For text treatment of this subject see 
vol. 7 Cal. Jur. 928. 


Cited as section 9234, Revised Codes in State v. Showen, 60 Mont. 474, 478, 199 


Pac. 917. ; 


11935. Defendant entitled to two days to prepare for trial. 


Under- this section, the defendant is 
entitled to at least two days to prepare 
for trial; therefore where he had seven 
months from the day of entry of his plea 
to the day of trial for preparation, he 
had no cause for complaint in this re- 


gard. State v. Showen, 60 Mont. 474, 
199 Pace... 917: 

For text treatment of this subject see 
vol. 8 Cal. Jur. 200. 


11936. Notice and affidavits for postponement. 


An affidavit filed on the day set for 
trial, in support 9f a motion for contin- 
uanece on the ground of absence of wit- 
nesses, which fails to disclose the date 
on which such witnesses left the state, is 
insufficient. Such an affidavit must also 
disclose specifically the facts expected to 
be proved by the absent witnesses and set 
forth that if such witnesses were present, 


11939. Effect of failure to apply. 


they would testify to those facts. It must 
also disclose that the facts which the 
defendant expects to prove by the absent 
witnesses cannot be proved by other wit- 
nesses available at the trial, since a con- 
tinuance for the purpose of obtaining 
cumulative evidence need not be granted. 
State v. Showen, 60 Mont, 474, 199 
Pae. 917. 


Cited as section 9241, Revised Codes, in State v. Showen, 60 Mont. 474, 477, 199 


Pac. 917. 


CHAPTER 24. 
CHALLENGING THE JURY. 


11956. Challenges by state. 


Amd. Sec. 1, Ch. 4, L. 1925. 


The state may challenge the same num- 
ber of jurors allowed the defendant. 


11957. Definition and kinds of challenge, for cause. 
Cited in State v. Russell, 73 Mont. 240, 243, 235 Pac. 712. 


11959. Particular kinds of challenge. 


Where one had served as juror in a 
prosecution for rape, he was not dis- 
qualified as for actual bias from serv- 


ing in the same capacity in a later case 
of the same character against another de- 
fendant in which the prosecutrix was the 
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same as in the first, by the fact that on 
the former trial evidence of the guilt of 
the latter defendant had been introduced. 
State v. Russell, 73 Mont. 240, 235 Pac. 
712. 


11960. Ground for challenge for 


A juror who served on the trial of a 
rape case is not disqualified as for im- 
plied bias from serving as such in a sub- 
sequent one against another defendant 
for a like offense against the same pros- 
ecutrix. State v. Russell, 73 Mont. 240, 
235 Pae. 712. 

Cited in State v. Vettere, 76 Mont. 574, 
584, 248 Pac. 179. 
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Cited in State v. Vettere, 76 Mont. 574, 
584, 248 Pac. 179. 


For text treatment of this subject see 
vol. 15 Cal. Jur. 359, 366, 421. 


implied bias. 

Relationship to prosecutor or witness for 
prosecution as disqualifying juror in erimi- 
nal case, note, 18 A. L. R. 375. 

Sitting as juror in trial of one person as 
disqualifying one to serve as juror in trial 
of another person for offense based on 
same transaction, note, 19 A. L, R. 1065. 

For text treatment of this subject see 
vol. 15 Cal. Jur. 359 et seq. 


11962. Causes of challenge, how stated. 


The provision of this section, that in 
challenging a juror for implied bias one 
or more of the causes stated in section 
11960, and in challenging for actual bias 
the cause stated in subdivision 2 of sec- 
tion 11959, must be alleged, is mandatory; 
hence where this is not done, denial of 
the challenge does not entitle appellant to 
allege error. State v. Vettere, 76 Mont. 
574, 248 Pac. 179. 

Where a juror on his voir dire stated 
that from newspaper reports and conver- 
sations with others he had formed the 
opinion that murder had been committed, 
but had no opinion as to the guilt or 
innocence of the defendant, that he would 
require the state to prove beyond a rea- 
sonable doubt that the latter had killed 
deceased with malice aforethought before 
he would vote for a conviction and- that 
he could fairly and impartially try him, 
he was not disqualified from serving. 
State v. Vettere, 76 Mont. 574, 248 Pace. 
179. 

A juror who on his voir dire stated 
that he had read in the newspapers an 
account of the homicide for which plain- 


tiff was on trial; that he had formed an 
opinion therefrom which would take evi- 
dence to remove, but that in determining 
the case he would base his verdict upon 
the evidence and be bound by the court’s 
instructions; that there was nothing 
known to him why he could not try the 
case fairly, etc., was competent. State v. 
Juhrey, 61 Mont. 413, 202 Pac. 762. 

General challenges of jurors “for the 
purposes of the record” who while stating 
on their voir dire that they had read the 
newspaper account of the killing of the - 
deceased, and were of the opinion at the 
time that he had been murdered, did not 
state that they had any belief that de-. 
fendant had committed the crime, but did 
say that they would follow the instruc- 
tions of the court and render an impar- 
tial verdict, were properly denied. State 
v. Bryne, 60 Mont. 317, 199 Pac. 262. 

Cited in State v. Russell, 73 Mont. 240, 
244, 235 Pac. 712. 


For text treatment of this subject see 
vol, 15 Cal. Jur. 369, 410. 


CHAPTER 25. 
THE TRIAL, 


11969. Order of trial. 


Where defendant, charged with burglary 
and three prior convictions, at the open- 
ing of the trial admitted the prior con- 
victions, the court did not err in per- 
mitting knowledge of the prior convic- 
tions to go to the jury by allowing the 
county attorney to read the information 
charging such convictions, in overruling 
an objection to the question asked de- 
fendant on cross-examination as to the 
prior convictions, or in instructing the 
jury that if they found the defendant 
guilty of burglary they should then con- 
sider the matter of the former convic- 


tions, giving the provisions of the statute 
fixing punishment for that crime when 
aggravated by prior convictions of felonies, 
in view of the provisions of this section, 
requiring the county attorney to state 
the case and offer evidence in support of 
the prosecution, and the fact that without 
such knowledge the jury could not in- 
telligently fix the punishment to fit the 
crime. State v. O’Neill, 76 Mont. 526, 
248 Pac. 215. 

An objection made at the settlement of 
the instructions in a criminal case that a 
certain paragraph thereof “is not appli- 
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eable to the facts of this case” is insuffi- 
cient, under this section, to warrant re- 
view of alleged errors urged under the 
specification relating thereto. State v. 
a be et al., 76 Mont. 351, 246 Pac. 

Under this section, the supreme court is 
prohibited from considering any error in 
an instruction other than such as is 
specifically pointed out and excepted to 
at the settlement of the instructions. 
State v. Cassill et al., 71 Mont. 274, 229 
Pac. 716. 

Alleged error in an instruction not spe- 
cifically pointed out and excepted to at 
the settlement of the instructions, as re- 
quired by subdivision 4 of this section, is 
not entitled to consideration on appeal. 
State v. Sawyer, 71 Mont. 269, 229 Pac. 
734. 

Error in an instruction not specifically 
pointed out and excepted to in the trial 
court cannot be considered on appeal, 
under subdivision 4 of this’ section. 
State v. Dougherty, 71 Mont. 265, 229 
Pac. 735. : 

Where a defect in an instruction given 
was not pointed out specifically by de- 
fendant at the settlement of the instruc- 
tions, the supreme court on appeal may 
not, under this section, consider an objec- 
tion not so pointed out. State v. Bolton, 
65 Mont. 74, 212 Pac. 504. 


Tuer. TRIAL: 


[11977-11987 . 


Under this section errors in giving or 
refusing instructions cannot be reviewed 
on appeal unless they, with the proceed- 
ings had at the settlement thereof, are 
incorporated in a bill of exceptions, even 
though they constitute a part of the judg- 
ment-roll or technical record, section 12043 
providing otherwise, having been super- 
seded by section 11969. State v. Car- 
michael, 62 Mont. 159, 204 Pac. 362. 

Under this section, only those instruc- 
tions to which objection was made at the 
time of settlement can be considered on 
appeal. State v. Evans, 60 Mont. 367, 
199 Pac. 440. 

An erroneous instruction given without 
objection, became the law of the case, the 
supreme court on appeal being precluded 
by this section from reversing a judgment 
for error in instructions not specifically 
pointed out and excepted to at the settle- 
ment of the instructions. Hawley v. 
Richardson, 60 Mont. 118, 198 Pae. 450. 

Cited in State v. Richardson, 63 Mont. 
322, 329, 207 Pac. 124; as section 9271, Re- 
vised Codes, in State v. Bess, 60 Mont. 
558, 574, 199 Pac. 426; State v. Chrono- 
poulos, 60 Mont. 329, 330, 199 Pace. 266. 


For text treatment of this subject see 
vol. 8 Cal. Jur. 231, 260, 306, 


11977. Rules of evidence in civil actions applicable to criminal cases. 
Cited in State v. Hopkins, 68 Mont. 504, 509, 219 Pac. 1106. 


11980. When burden of proof shifts in trial for murder. 


In a prosecution for murder, where the 
fact that the defendant killed deceased 
was established, and there were no cir- 
cumstances tending to justify or excuse 
the act, it was not error to instruct, in 
the language of this section, that, the 
commission of the homicide being proved, 
the burden of proving circumstances of 
mitigation, justification, or excuse de- 
volved on defendant, unless the state’s 
proof showed the crime amounted only to 
manslaughter, or that defendant was jus- 
tifiable or excusable. State v. Bess, 60 
Mont. 558, 199 Pac. 426. 

The contention of defendant that since 
no one was present when the shot which 
killed deceased was fired, the court erred 


in giving an instruction in the words of 
this section, heretofore construed to mean. 
that if the jury should find the fact that 
defendant did the killing, the burden of 
proving circumstances mitigating the of- 
fense from murder to manslaughter or 
justifying it devolves upon him, unless 
the evidence which proves the killing by 
the defendant also shows that it was 
manslaughter or justifiable, held without 
merit. State v. Davis, 60 Mont. 426, 199 
Pac. 421. 

Cited in State v. Lewis, 67 Mont. 447, 
458, 216 Pac. 337. 


For text treatment of this subject see 
vol. 13, Cal Jur. 734-737. 


11987. Evidence of false pretenses. 


For discussion of sufficiency of informa- 
tion and evidence necessary to support 
charge of obtaining money by false pre- 
tense, see State v. Brantingham, 66 Mont. 
1, 212 Pace. 499. 

Under this section, where defendant 
was charged with obtaining money by a 
false pretense that he had credit at a 
certain bank and could borrow the money 


there, testified to by one witness only, 
there was a total failure of proof, in the 
absence of any false token or writing 
employed by the defendant or corroborat- 
ing circumstances. State v. Brantingham, 
66 Mont. 1, 212 Pac. 499. 


For text treatment of this subject see + 
vol. 12 Cal. Jur. 474. 
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11988. Conviction on testimony of accomplice. 


The corroborating evidence without 
which a defendant cannot be convicted on 
the testimony of an accomplice, under this 
section, may be supplied by the defendant 
or his witnesses; may be circumstantial; 
need not extend to every fact to which 
the accomplice testifies; need not be suffi- 
cient to justify a conviction or to estab- 
lish a prima facie case of guilt, or to 
connect the defendant with the commis- 
sion of the crime, it being sufficient if it 
tends to do so, and whether it tends to 
do so is a question of law, the weight 
of the evidence—its efficacy to fortify 
the testimony of the accomplice and 
render his story trustworthy—being a 
matter for the consideration of the jury. 
State v. Cobb, 76 Mont. 89, 245 Pac. 265. 

Evidence in a prosecution for the 
larceny. of horses, corroborative of the 
testimony of two accomplices, examined 
and held sufficient as tending to connect 
defendant with the commission of the 
offense, and therefore sufficient to sustain 
his conviction under this section. State 
v. Cobb, 76 Mont. 89, 245 Pac. 265, 

An accomplice need not be corroborated 
as to every material fact to which he tes- 
tifies, nor is it necessary that the cor- 
roborative testimony be sufficient to make 
out a prima facie case against the de- 
fendant. State v. Ritz, 65 Mont. 180, 
211 Pac. 298. 

Evidence corroborative of that given 
by an accomplice need not be direct, but 
may be circumstantial, the statute being 
satisfied if the independent evidence tends 
to connect the accused with the commis- 


sion of the crime of which he is charged. 
State v. Ritz, 65 Mont. 180, 211 Pac. 298. 

Evidence corroborative of that of an 
accomplice need not be direct, but if the 
circumstances tend to connect defendant 
with the commission of the crime, it is 
sufficient to sustain conviction. State v. 
Bolton, 65 Mont. 74, 212 Pac. 504. 

An accomplice need not be corroborated 
upon every fact to which he testified, nor 
is it necessary that the independent evi- 
dence alone should be sufficient to war- 
rant a conviction, it being sufficient if, 
unaided by that of the accomplice, it 
tends to connect with the perpetration of 
the crime. State v. Bolton, 65 Mont. 74, 
212 Pace. 504. 

One accomplice cannot supply the in- 
dependent evidence necessary to cor- 
roborate another accomplice. State v. 
Bolton, 65 Mont. 74, 212 Pae. 504. 

Cited in State v. Smith, 75 Mont. 22, 
27, 241 Pac. 522. 


Duty of court as to direction of verdict 
of acquittal in absence of any testimony 
corroborating testimony of accomplice, note, 
17 A. L. BR. 921. 

Thief as accomplice of one charged with 
receiving stolen property or vice versa, 
within rule requiring corroboration, notes, 
9°AN LAR. 13973932 A, Lo B.449, 

For text treatment of this subject, see 
vol. 1 Cal. Jur. 113, 114; vol. 4 Cal. Jur. 
510, Jolds vol. SuCal. Juris 5153) vols3 
Cal. Jur. 172-181; vol. 15 Cal. Jur. 949; 
vol. 22 Cal. Jur. 562, 874. 


11995. When evidence on either side is closed, court may advise jury 


to acquit. 


Cited in State v. Moe, 68 Mont. 552, 219 Pac. 830, 


CHAPTER 27. 
THE VERDICT. 


12017. Return of jury. 


This and sections 12018 and 12019 were cited in State v. Reed, 65 Mont. 51, 55, 


210 Pac. 756. 


12019. Manner of taking verdict. 


Where on the poll of the jury one juror 
answered that the verdict of guilty of 
burglary was his verdict provided the 
sentence was suspended, but thereafter, 
upon inquiry by the court, unqualifiedly 
answered that it was his verdict, a motion 
for dismissal of the information on the 


12020. General verdict. 


ground that the verdict had not been 
rendered by a full panel was properly 
denied. State v. Asher, 63 Mont. 302, 
206 Pae. 1091. 


For text treatment of this subject see 
vol. 8 Cal. Jur. 410. 


Cited in State v. Polich, 70 Mont. 523, 528, 226 Pac. 519. 
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12023. Jury may find upon charge of previous conviction. 
Cited in State v. O’Neill, 76 Mont. 526, 528, 534, 248 Pac. 215. 


12026. To ascertain value of property. 


In view of this section, providing that 
in a prosecution for an offense against the 
property of another, the jury must ascer- 
tain and declare in their verdict not only 
the value of the property taken but also 
the amount restored, refusal to permit 


defendant to introduce evidence to show 
the amount restored to the person from 
whom he obtained money by false pre- 
tenses was prejudicial error. State, v. 
Mason, 62 Mont, 180, 204 Pac. 358. 


12027. Jury may assess punishment. 


One on trial for crime has the right 
to have the jury assess the punishment 
upon a correct statement of the law as to 
the penalty prescribed for the offense, 
and therefore, in view of this section, 
providing that when there is any alter- 
native or discretion in regard to the kind 
or extent of the punishment to be in- 
flicted, the jury may assess the punish- 
ment in their verdict, an instruction that 
the penalty for unlawfully possessing and 


transporting intoxicating liquor was a fine 
of not more than $500, or imprisonment 
for not more than six months, or both 
such fine and imprisonment, whereas under 
section 11075, for the first offense a fine 
of not more than $500 could be imposed, 
was prejudicially erroneous. State  v. 
Miller, 69 Mont. 1, 220 Pac. 97. 

Cited in State v. O’Neill, 76 Mont. 526, 
533, 248 Pac. 215; State. v. Mark, 69 
Mont. 18, 27, 220 Pac. 94, 


12028. Court may assess punishment. 


Where at the time of the verdict fixing 
the punishment of defendant for viola- 
tion of the liquor law “at thirty days” 
he made no objection to it on the ground 
that the place of imprisonment was not 
fixed, and the court was not requested to 
require the jury to retire and supply the 


omission, he is in no position to complain 
of the defect on appeal. State v. Mar- 
chindo, 65 Mont, 431, 211 Pac. 1093. 

Cited in State v. Miller, 69 Mont. 1, 
220 Pac. 97; as section 9330, Revised 
Codes, in State v. Fowler, 59 Mont. 346, 
196 Pae., 992. 


12031. Court may reduce verdict. 


The power given the district court by 
this section, to reduce the extent of pun- 
ishment fixed by the jury in a criminal 
prosecution, must be exercised prior to or 
at the time judgment is pronounced, and 
that therefore an order reducing a fine 
and jail sentence after the judgment had 
been in process of execution for a num- 
ber of days was void as in excess of 


12032. Polling jury. 


jurisdiction, and an encroachment upon 
the pardoning power reposed by the eon- 
stitution in the governor and the state 
pardoning board. State ex rel. Reid v. 
District Court, 68 Mont. 309, 218 Pae. 
558. 

Cited in State ex rel. Bottomly v. Dis- 
ch Court, 73 Mont. 541, 545, 237 Pae. 


Cited in State v. Asher, 63 Mont. 302, 306, 206 Pac. 1091. 


CHAPTER 28. 
BILLS OF EXCEPTION, 


12037. In what cases. 


Cited in State v. Brantingham, 66 
Mont. 1, 7, 212 Pae. 499. 
This and the five following sections 


were cited as sections 9339-9345, Revised 
Codes, in State v. Carmichael, 62 Mont. 
159, 160, 204 Pac, 362. 


12043. Written charges, etc., need not be excepted to. 
This section was superseded by section 11969. State v. Carmichael, 62 Mont. 159, 


204 Pac. 362. 
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12044. Settlement of bills of exceptions. 


Cited in State v. Kacar, 74 Mont. 269, 273, 


240 Pae. 365. 


12045. Record on appeal in criminal cases. 


On appeal by the state in a criminal 
cause from an order granting defendant 
a new trial, the affidavits used on the 
motion ‘must, under this section, be in- 
corporated in a bill of exceptions; if not 
so presented, the supreme court is with- 
out jurisdiction to review the order. 


State v. Carmichael, 62 Mont. 159, 204 
Pac. 362. 

Cited in State v. Kepler et al., 77 
Mont. 307, 314, 250 Pac. 603; State v. 
Nilan, 75 Mont. 397, 400, 243 Pace. 1081; 
State v. Brantingham, 66 Mont. 1, 7, 212 
Pac. 499. 


CHAPTER 29. 
NEW TRIALS. 


12048. In what cases it may be granted. 


For discussion of the proposition that 
under certain circumstances the supreme 
court is in a more advantageous position 
than the trial court to determine suffi- 
ciency of evidence on motion for new 
trial, as where defendant is charged with 
a heinous crime, such as might over- 
come the calm judgment of the court and 
jury, see State v. Wilson, 76 Mont. 384, 
247 Pac. 158. 

For discussion as to what constitutes 
cumulative evidence on an application 
for new trial on the ground of newly dis- 
covered evidence, see State v. Gangner, 
73 Mont. 187, 235 Pac. 708. 

An affidavit in support of a motion for 
a new trial on the ground of newly dis- 
covered evidence which shows that such 
evidence would do no more than to im- 
peach the credit of a witness for the 
state, and does not show that the de- 
fendant would be able to produce the 
evidence on a retrial of the action, is in- 
sufficient. State v. Dougherty, 71 Mont. 
265, 229 Pac. 735. 

Rulings upon the admission or rejection 
of testimony and upon giving or refusing 
instructions may be reviewed either upon 
appeal from the judgment or on appeal 
from an order refusing a new trial, but 
any other questions arising under this 
section may be reviewed only upon appeal 
from an order denying a new trial. State 
v. Brantingham, 66 Mont. 1, 212 Pac. 499. 

An application for a new trial on the 
ground that the verdict is contrary to the 
evidence or on the ground of the insuffi- 
ciency of the evidence to sustain the 
verdict is addressed to the sound discre- 
tion of the.trial court. State v. Brant. 
ingham, 66 Mont. 1, 212 Pace. 499. 


An affidavit in support of a motion for 
a new trial following a conviction for 
attempted rape that the prosecuting wit- 
ness, some five months before the trial, 
said to affiant that, if defendant didn’t 
“fork over,’ she “would send him over 
the road for the rest of his life,” was 
not “newly discovered evidence” ‘within 
the meaning of this section, that expres- 
sion meaning evidence discovered since 
the trial. State v. Prouty, 60 Mont. 310, 
POS AP ac. 281° 


Cited in State v. Gies, 77 Mont. 62, 64, 


249 Pac. 573; State v. Hughes et al., 76 
Mont, 421, 424, 246 Pac. 959; Brunnabend 
Vv. Tibbles, 76 "Mont. 288, 296 Pac. 536. 


Incompetency, illness, negligence or the 
like of counsel as ground for new trial 
in .criminal case, note, 24 A. L. R. 1025. 

Absence of evidence supporting charge 
of lesser degree of homicide as affecting 
duty of court to instruct as to lesser de- 
gree, notes, 21 A. L. R. 603; 27 A. L. R. 
1097. 

Communications between jurors and 
others as ground for new trial in crimi- 
nal’ case, notes, 22 A.’ L. “R. 254; | 34 
A, L. BR. 108. 

Receipt of document or statement in 
jury-room constituting new evidence as 
ground for new trial in eriminal case, 
note, 20 A. L. R. 1187. 

New trial because of separation of 
jury, note, 34 A. L. R. 1115. 

Statements by witness after criminal 
trial tending to show that his testimony 
was perjured, as ground for new trial, 
note, 33 A..L. R. 550. 

For text treatment of this subject see 
vol. 8 Cal. Jur. 415 et seq. 


12050. Motions for new trial, how made—Hearing. 
Cited in State ex rel. Bottomly v. District Court, 73 Mont. 541, 548, 237 Pace. 525. 
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CHAPTER 30. 
ARREST OF JUDGMENT. 


12051. Motion in arrest of judgment. 
Cited as section 9353, Revised Codes, in State v. Schaffer, 59 Mont. 463, 467, 197 


Pac. 986. 


CHAPTER 31. 


THE JUDGMENT—INDETERMINATE SENTENCE—SUSPENSION OF SENTENCE 
AND PROBATION. 


12055. Appointing time for judgment. 
Cited in State v. Sorenson, 75 Mont. 30, 34, 241 Pac. 616, 


12064. Arraignment of defendant for judgment. 
Cited in State v. Sorenson, 75 Mont. 30, 35, 241 Pac. 616. 


12066. If no cause shown, judgment to be pronounced. 
Cited in’ State v. Sorenson, 75 Mont. 30, 35, 241 Pac. 616. 


12069. Duration of imprisonment on judgment to pay a fine. 
Cited in In re Pyle, 72 Mont. 494, 498, 234 Pac. 254. 


12074. Entry of judgment and judgment-roll. 


Cited in State v. Kepler et al. 77 
Mont. 307, 314, 250 Pac. 603; State v. 
Atlas, 75 Mont. 547, 549, 244 Pac. 477; 


12075. Indeterminate sentence. 


Cited in State v. O’Neill, 76 Mont. 526, 
534, 248 Pac. 215. 


Sections 12075-12077 were cited in 


State v. Nilan, 75 Mont. 397, 400, 243 
Pac. 1081; State v. Sorenson, 75 Mont. 
30, 35, 241 Pac. 616, 


State v. Yegen, 74 Mont. 126, 140, 238 
Pac. 603. 


12078. Court may suspend sentence, when. 


Under the act providing for suspension 
of sentences in criminal cases, the order 
of suspension must be made before the 
defendant is committed to the institution 
wherein he is to serve his sentence. State 
ex rel. Bottomly v. District Court, 73 
Mont. 541, 237 Pac. 525. 

The suspended sentence law does not 
infringe the pardoning power confided by 
section 9, article VII, of the constitution, 
to the governor with the approval of the 
board of pardons. State ex rel. Bottomly 
v. District Court, 73 Mont. 541, 237 Pace. 
525. 

The statute providing for the suspen- 
sion of sentences in criminal actions is 
designed to afford first offenders an op- 
portunity for reformation and should be 
liberally construed. State ex rel. Bot- 
tomly v. District Court, 73 Mont. 541, 
237 Pac. 525. 

Defendant was convicted of a violation 
of the liquor law and sentenced to serve 


sixty days in jail and pay a fine. He at 
once perfected an appeal, secured a cer- 
tificate of probable cause and was ad- 
mitted to bail. Five months thereafter 
his appeal was dismissed and the trial 
court on the day the certificate of dis- 
missal was received suspended his gen- 
tence. Held, on application for writ of 
supervisory control, that defendant never 
having been committed, the court could 
properly, after entry of judgment, sus- 
pend the sentence at the time it did. 
State ex rel. Bottomly v. District Court 
73 Mont. 541, 237 Pac. 525. : 

Under this section, the district court 
has authority to suspend sentence and 
place the defendant on probation whether 
found guilty of a crime or a misdemeanor. 
State ex rel. Foot v. District Court et al. 
72 Mont. 374, 233 Pac. 957. ; 

An order suspending a sentence for a 
misdemeanor and placing defendant upon 
probation must be made at the time the 
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12044. Settlement of bills of exceptions. 


Cited in State v. Kacar, 74 Mont. 269, 273, 


240 Pae. 365. 


12045. Record on appeal in criminal cases. 


On appeal by the state in a criminal 
cause from an order granting defendant 
a new: trial, the affidavits used on the 
motion ‘must, under this section, be in- 
corporated in a bill of exceptions; if not 
so presented, the supreme court is with- 
out jurisdiction to review the order. 


State v. Carmichael, 62 Mont. 159, 204 
Pac. 362. 

Cited in State v. Kepler et al, 77 
Mont. 307, 314, 250 Pac. 603; State v. 
Nilan, 75 Mont. 397, 400, 243 Pace. 1081; 
State v. Brantingham, 66 Mont. 1, 7, 212 
Pac. 499. 


CHAPTER 29. 
NEW TRIALS. 


12048. In what cases it may be granted. 


For discussion of the proposition that 
under certain circumstances the supreme 
court is in a more advantageous position 
than the trial court to determine suffi- 
ciency of evidence on motion for new 
trial, as where defendant is charged with 
a heinous crime, such as might over- 
come the calm judgment of the court and 
jury, see State v. Wilson, 76 Mont. 384, 
247 Pac. 158. 

For discussion as to what constitutes 
cumulative evidence on an application 
for new trial on the ground of newly dis- 
covered evidence, see State v. Gangner, 
73 Mont. 187, 235 Pac. 7038. 

An affidavit in support of a motion for 
a new trial on the ground of newly dis- 
covered evidence which shows that such 
evidence would do no more than to im- 
peach the credit of a witness for the 
state, and does not show that the de- 
fendant would be able to produce the 
evidence on a retrial of the action, is in- 
sufficient. State v. Dougherty, 71 Mont. 
265, 229 Pac. 735. 

Rulings upon the admission or rejection 
of testimony and upon giving or refusing 
instructions may be reviewed either upon 
appeal from the judgment or on appeal 
from an order refusing a new trial, but 
any other questions arising under this 
section may be reviewed only upon appeal 
from an order denying a new trial. State 
v. Brantingham, 66 Mont. 1, 212 Pac. 499. 

An application for a new trial on the 
ground that the verdict is contrary to the 
evidence or on the ground of the insuffi- 
ciency of the evidence to sustain the 
verdict is addressed to the sound discre- 
tion of the trial court. State v. Brant- 
ingham, 66 Mont. 1, 212 Pac. 499. 


An affidavit in support of a motion for 
a new trial following a conviction for 
attempted rape that the prosecuting wit- 
ness, some five months before the trial, 
said to affiant that, if defendant didn’t 
“fork over,” she “would send him over 
the road for the rest of his life,’ was 
not “newly discovered evidence” within 
the meaning of this section, that expres- 
sion meaning evidence discovered since 
the trial. State v. Prouty, 60 Mont. 310, 
199 ‘Pac. 281. 

Cited in State v. Gies, 77 Mont. 62, 64, 
249 Pac. 573; State v. Hughes et al, 76 
Mont, 421, 424, 246 Pac. 959; Brunnabend 
ve Tibbles, 76 "Mont. 288, 296 Pac. 536. 


Incompetency, illness, negligence or the 
like of counsel as ground for new trial 
in .criminal case, note, 24 A. L. R. 1025. 

Absence of evidence supporting charge 
of lesser degree of homicide as affecting 
duty of court to instruct as to lesser de- 
gree, notes, 21 A. L. R. 603; 27 A. L. R. 
1097. 

Communications between jurors and 
others as ground for new trial in crimi- 
nal ‘ease, notes, 22 A.’ L, “R. 254; 34 
A, L. BR. 108. 

Receipt of document or statement in 
jury-room constituting new evidence as 
ground for new trial in eriminal case, 
note, 20 A. L. R. 1187. 

New trial because of separation of 
jury, note, 34 A. L. R. 1115. 

Statements by witness after criminal 
trial tending to show that his testimony 
was perjured, as ground for new trial, 
note, 33 A..L. R. 550. 

For text treatment of this subject see 
vol. 8 Cal. Jur. 415 et seq. 


12050. Motions for new trial, how made—Hearing. 
Cited in State ex rel. Bottomly v. District Court, 73 Mont. 541, 548, 237 Pac. 525. 
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CHAPTER 30. 
ARREST OF JUDGMENT. 


12051. Motion in arrest of judgment. 


p Cited as section 9353, Revised Codes, in State v. Schaffer, 59 Mont. 463, 467, 197 
ac. 986, 


CHAPTER 831. 


THE JUDGMENT—INDETERMINATE SENTENCE—SUSPENSION OF SENTENCE 
AND PROBATION. 


12055. Appointing time for judgment. 
Cited in State v. Sorenson, 75 Mont. 30, 34, 241 Pac. 616, 


12064. Arraignment of defendant for judgment. 
Cited in State v. Sorenson, 75 Mont. 30, 35, 241 Pac. 616. 


12066. If no cause shown, judgment to be pronounced. 
Cited in State v. Sorenson, 75 Mont. 30, 35, 241 Pac. 616. 


12069. Duration of imprisonment on judgment to pay a fine. 
Cited in In re Pyle, 72 Mont. 494, 498, 234 Pac. 254. 


12074. Entry of judgment and judgment-roll. 


Cited in State v. Kepler, et al. 77 
Mont. 307, 314, 250 Pac. 603; State v. 
Atlas, 75 Mont. 547, 549, 244 Pac. 477; 


12075. Indeterminate sentence. 


Cited in State v. O’Neill, 76 Mont. 526, 
534, 248 Pac. 215. 


Sections 12075-12077 were cited in 


State v. Nilan, 75 Mont. 397, 400, 243 
Pac. 1081; State v. Sorenson, 75 Mont. 
30, 35, 241 Pac. 616, 


State v. Yegen, 74 Mont. 126, 140, 238 
Pac. 603. 


12078. Court may suspend sentence, when. 


Under the act providing for suspension 
of sentences in criminal cases, the order 
of suspension must be made before the 
defendant is committed to the institution 
wherein he is to serve his sentence. State 
ex rel. Bottomly vy. District Court, 73 
Mont. 541, 237 Pac. 525. 

The suspended sentence law does not 
infringe the pardoning power confided by 
section 9, article VII, of the constitution, 
to the governor with the approval of the 
board of pardons. State ex rel. Bottomly 
v. District Court, 73 Mont. 541, 237 Pace. 
525. 

The statute providing for the suspen- 
sion of sentences in criminal actions is 
designed to afford first offenders an op- 
portunity for reformation and should be 
liberally construed. State ex rel. Bot- 
tomly v. District Court, 73 Mont. 541, 
237 Pac. 525. 

Defendant was convicted of a violation 
of the liquor law and sentenced to serve 


sixty days in jail and pay a fine. He at 
once perfected an appeal, secured a cer- 
tificate of probable cause and was ad- 
mitted to bail. Five months thereafter 
his appeal was dismissed and the trial 
court on the day the certificate of dis- 
missal was received suspended his sen- 
tence. Held, on application for writ of 
supervisory control, that defendant never 
having been committed, the court could 
properly, after entry of judgment, sus- 
pend the sentence at the time it did. 
State ex rel. Bottomly v. District Court 
73 Mont. 541, 237 Pac. 525. ; 

Under this section, the district court 
has authority to suspend sentence and 
place the defendant on probation whether 
found guilty of a crime or a misdemeanor. 
State ex rel. Foot v. District Court et al. 
72 Mont. 374, 233 Pae. 957. } 

An order suspending a sentence for a 
misdemeanor and placing defendant upon 
probation must be made at the time the 
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Reid v. District Court, 68 Mont. 309, 218 
Pac. 558, 


12080. Effect of suspended sentence. 


The effect of an order of the district 
court suspending the sentence of one 
convicted of a misdemeanor is to place 
him under the control and management 
of the state board of prison commis- 
sioners and subject to such rules and 


regulations as it may see fit to make. 
State ex rel. Foot v. District Court et al., 
72 Mont. 374, 233 Pae. 957. 

Cited in State ex rel. Bottomly v. Dis- 
trict Court, 73 Mont. 541, 237 Pac. 525. 


12082. Certificate of judgment, and order for suspension. 
Cited in State ex rel. Bottomly v. District Court, 73 Mont. 541, 237 Pac. 525. 


12083. Rules and regulations. 


Cited in State ex rel. Foot v. District Court et al., 72 Mont. 374, 379, 233 Pae. 957. 


12084. Termination of probation—Arrest of prisoner. 
Cited in State ex rel. Foot v. District Court et al, 72 Mont. 374, 379, 233 Pae. 957. 


12085. Final discharge. 


Under this section, the length of the 
period of probation of a convicted de- 
fendant cannot be more than the maxi- 
mum term for which he might have been 
imprisoned. Defendant was convicted of 
a violation of the liquor laws and sen- 
tenced to the county jail for ninety days, 
the sentence being suspended. A year 
thereafter the court revoked the suspen- 
sion and ordered him committed to jail. 
Held, on application for writ of super- 


visory control, that by its order sus- 
pending the sentence, jurisdiction over 
the person of defendant became vested 
in the state board of prison commis- 
sioners, that the court, therefore, was 
without authority to order him com- 
mitted, and, the term of his imprison- 
ment having expired, that the board 
could not do so. State ex rel. Foot v. 
District Court et al., 72 Mont. 374, 233 
Pae. 957. 


CHAPTER 32. 
THE EXECUTION. 


12087. Execution of a judgment other than of death. 
Cited in State v. Sorenson, 75 Mont. 30, 36, 241 Pac. 616. 


12094. Judgment of death, when suspended. 
Cited in State v. Vettere, 77 Mont. 66, 71, 249 Pac. 666. 


12095. Insanity of defendant, how determined. 


Where, after judgment of death has 
been pronounced upon a defendant, there 
is good reason to suppose that he has be- 
come insane, the sheriff, with the con- 
eurrence of the judge of the court by 
which the judgment was rendered, may 
summon a jury to inquire into the ques- 
tion of his sanity, in conformity with 
sections 12095 et seq.; but where during 


the course of the trial or before judg- 
ment of conviction is pronounced a doubt 
arises as to his mental condition, the pro- 
cedure outlined by sections 12214 to 
12219 is controlling. State v. Vettere, 77 
Mont. 66, 249 Pac. 666. 


For text treatment of this subject see 
vol. 8 Cal. Jur. 198, 485. 


12096. Duty of county attorney upon inquisition. 
Sections 12096, 12097 were cited in State v. Vettere, 77 Mont. 66, 71, 249 Pac. 666. 
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[12098-12122 


12098. Proceedings upon finding of jury. 
Sections 12098, 12099 were cited in State ex rel. Bottomly v. District Court, 73 


Mont. 541, 548, 237 Pae. 525. 


CHAPTER, 38. 
APPEALS—WHEN ALLOWED—HOW TAKEN—THE EFFECT THEREOF. 


12107.' Appeal, when may be taken by the defendant. 


An order denying a new trial in a 
criminal case is not reviewable on ap- 
peal from the judgment. State v. En- 
glish, 71 Mont. 343, 229 Pac. 727. 

On appeal from a judgment of convic- 
tion only, an assignment of error for de- 
nial of defendant’s motion for a new 
trial cannot be considered. State v. Ritz, 
65 Mont. 180, 211 Pac. 298. 

Under this section defendant may ap- 


peal from an order made after final 
judgment in a criminal case. State v. 
Fowler, 59 Mont. 346, 196 Pac. 992. 
Cited in State v. Gangner, 73 Mont. 
187, 190, 235 Pac. 703; State v. Brant- 
ingham, 66 Mont. 1, 7, 212 Pae. 499. 


For text treatment of this subject see 
vol. 8 Cal. Jur. 492 et seq., 518, 


12108. In what cases by the state. 


The record on appeal in a criminal case 
must, among other things, contain the 
judgment-roll in which must be included 
a copy of the judgment. The state, on 
the theory that an objection of defend- 
ant to the introduction of evidence on 
the ground of the insufficiency of the 
information is in effect a demurrer to 
the information and an order sustaining 
a demurrer constitutes the judgment, at- 
tempted to appeal from such an order as 


12110. Appeal, how taken. 


Cited in State v. Nilan, 75 Mont. 397, 
400, 243 Pae. 1081. 


from the judgment, but the record did 
not contain a copy of the order in the 
form of a minute entry, which in such 
a case constitutes the judgment. Held, 
that the supreme court was without ju- 
risdiction to entertain the appeal. State 
v. Nilan et al., 75 Mont. 397, 243 Pac. 
1081. 


For text treatment of this subject see 
vol. 8 Cal. Jur. 496, 


Cited in State v. Atlas, 75 Mont. 547, 
549, 244 Pac. 477. 


12113. Effect of appeal by the defendant. 


Cited in State v. Dahlgren, 74 Mont. 
217, 235, 239 Pac. 775; State ex rel. Bot- 
tomly v. District Court, 73 Mont. 541, 


544, 237 Pac. 525; as section 9403, Re- 
vised Codes, in State v. Fowler, 59 Mont. 
346, 196 Pac. 992. 


CHAPTER 34, 


DISMISSING APPEALS FOR IRREGULARITY—ARGUMENT ON THE APPEAL— 
JUDGMENT UPON APPEAL. 


12119. For what irregularity, and how dismissed. 
Cited in State ex rel. Bottomly v. District Court, 73 Mont. 541, 544, 237 Pace. 525. 


12122. Judgment cannot be reversed without argument. 


Where appellant in a criminal case 
fails to file his brief, and on the day 
set for the argument no appearance on 
behalf of either side is made, the judg- 
ment appealed from will be affirmed. 
State v. Cassill, 72 Mont. 381, 233 Pac. 


908. 


Mont. Code Supp.—70 


Cited in State v. Kepler et al., 77 
Mont. 307, 315, 250 Pac. 603. 


For text treatment of this subject see 
vol. 8 Cal. Jur. 542. 
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12125. Judgment without regard to technical errors. 


The presence of defendant at his trial 
for crime is a matter which affects the 
substantial rights of both plaintiff and 
defendant and therefore the provisions of 
this section, requiring the supreme court 
to give judgment on appeal without re- 
gard to technical errors or defects not 
affecting the substantial rights of the 
parties, has no application. State v. 
Reed, 65 Mont. 51, 210 Pac. 756. 

Under this section, the supreme court 
on appeal in a criminal cause must give 
judgment without regard to technical er- 
rors or defects or to exceptions which do 
not affect the substantial rights of the 
defendant. State v. McConville, 64 Mont. 
302, 209 Pac. 987. 


Cited in State v. McClain et al., 76 
Mont. 351, 358, 246 Pac. 956; State v. 
Wong Fong, 75 Mont. 81, 88, 241 Pace. 
1072; State v. Sedlacek, 74 Mont. 201, 
216, 239 Pac. 1002; State v. Russell, 73 
Mont. 240, 251, 235 Pac. 712; State v. 
Cassill et al., 71 Mont. 274, 283, 229 Pac. 
716; State v. Murphy, 68 Mont. 427, 431, 
219 Pac. 629; Lindeberg v. Howe, 67 
Mont. 195, 199, 215 Pac. 230; as section 
9415, Revised Codes, in State v. Prouty, 
60 Mont. 310, 199 Pae. 281. 


For text treatment of this subject see 
vol. 8 Cal. Jur. 599. 


12126. What may be reviewed on an appeal by the defendants. 


On appeal from the judgment of con- 
viction only, a specification of error based 
upon the order denying their motion for 
new trial on the ground of misconduct 
of one of the jurors, cannot be considered. 
State v. Maggert et al., 64 Mont. 331, 
209 Pac. 989. 

Under this section, the supreme court, 
on appeal from the judgment, may not re- 
view the sufficiency of the evidence to 
warrant conviction, in the absence of 


any intermediate order or ruling involv- 
ing the merits or which may have af- 
fected the judgment. State v. Asher, 63 
Mont. 302, 206 Pac. 1091. 

Cited in State v. Brantingham, 66 
Mont. 1, 7, 212 Pace. 499; State v. Ritz, 
65 Mont. 180, 189, 211 Pac. 298. 


For text treatment of this subject see 
vol. 8 Cal. Jur. 511, 515, 518, 560. 


12132. Jurisdiction ceases after judgment remitted. 
Sections 12132, 12133 were cited in State ex rel. Bottomly v. District Court, 73 


Mont. 541, 544, 237 Pac. 525. 


CHAPTER 35. 
IN WHAT CASES DEFENDANT MAY BE ADMITTED TO BAIL. 


12133. Admission to bail defined. 


Sections 12133, 12134 were cited in 
Kirschbaum v. Mayn, 76 Mont. 320, 328, 
48 A. L. BR. 1425, 246 Pac. 953; State 


ex rel. Bottomly v. District Court, 73 
Mont. 541, 544, 237 Pace. 525. 


CHAPTER 36. y 
BAIL ON BEING HELD TO ANSWER BEFORE INFORMATION. 


12141. Bail, how put in, and form of the undertaking. 


This and section 12142 were cited in 
County of Wheatland v. Van et al., 64 
Mont. 113, 116, 207 Pac. 1003; as section 


9448, Revised Codes, in Hassan v. Earll, 
61 Mont. 389, 393, 202 Pac. 581. 


CHAPTER 37. 
BAIL ON INDICTMENT OR INFORMATION BEFORE CONVICTION. 


12149. Form of undertaking. 


Cited as section 9456, Revised Codes, in Hassan v, Earll, 61 Mont. 389, 393, 202 


Pace. 581. 
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CHAPTER 38. 
BAIL ON APPEAL—DEPOSIT INSTEAD OF BAIL, 


12154.. Deposit, when and how made. 


Where a prisoner for whom bail was 
furnished by plaintiff by a deposit of 
Liberty bonds was in court in the cus- 
tody of the sheriff and released at once, 
the fact that a certificate of the deposit 
was not delivered to the officer as re- 
quired by this section, as authority for 
releasing him, was immaterial. Kirsch- 
baum v. Mayn, 76 Mont. 320, 48 A. L. R. 
1425, 246 Pac. 953. 

Where plaintiff in an action in claim 
and delivery against a clerk of the dis- 
trict court to recover possession of 
Liberty bonds deposited as bail for one 


accused of crime and subsequently de- 
clared forfeited, brought on the theory 
that the deposit was unauthorized under 
this section, under which the clerk could 
accept only money, had stipulated at the 
time bail was furnished that the bonds 
were substantially the equivalent of the 
amount fixed as bail in money or cash, 
she was estopped to assert otherwise. 
Kirschbaum v. Mayn, 76 Mont. 320, 48 
A, L. BR. 1425, 246 Pae. 953. 


For text treatment of this subject see 
vol. 3 Cal. Jur. 1052. 


12156. Deposit to be applied to payment of judgment and fine. 


992. 


Cited as section 9463, Revised Codes, in State v. Fowler, 59 Mont. 346, 196 Pace. 


CHAPTER 39. 


SURRENDER OF DEFENDANT—FORFEITURE OF BAIL—RECOMMITMENT OF 
THE DEFENDANT. 


12173. Form of the undertaking. 


In an action on a bail bond in the 
form prescribed by this section, running 
to the state, the state and not the county 
is the proper party plaintiff, though, un- 
der section 12433, the money recovered 
goes to the county and not to the state. 


County of Wheatland v. Van et al., 64 
Mont. 113, 207 Pac. 1003. 

Cited in Hassan v. Harl, 
389, 393, 202 Pac. 581. 


61 Mont. 


For text treatment of this subject see 
vol. 3 Cal. Jur. 1057, 1060, 1062. 


CHAPTER 40. 
WHO MAY BE WITNESS IN CRIMINAL ACTIONS. 


12177. When the defendant is not a competent witness, and when he 


may testify. 


Where defendant did not testify in his 
own behalf, an instruction in the words 
of this section that if defendant does 
testify, the jury, in judging of the credi- 
bility and weight of his testimony, may 
take into consideration the fact that he 
is the defendant and the nature and 
enormity of the crime, though unneces- 
sary, was harmless. State v. Stevens, 60 
Mont. 390, 199 Pac. 256. 


Cited in State v. Kessler,, 74 Mont. 
166, 167, 239 Pace. 1000. 


Privilege against self-incrimination be- 
fore grand jury, note, 27 A. L. R. 139. 

For text treatment of this subject see 
vol. 8 Cal. Jur. 268, 358; vol. 27 Cal. 
Jur. 23, 93. 
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CHAPTER 44. 
PROCEEDINGS ON INQUIRY AS TO THE SANITY OF A DEFENDANT. 


12213. Insane person cannot be tried or punished. 
Cited in State v. Vettere, 77 Mont. 66, 72, 249 Pac. 666. 


12214. Doubts as to sanity of the defendant, how determined—Stay 


of proceedings on. 


On appeal from an order of the trial 
court declining to summon a special jury 
to inquire into the sanity of one under 
sentence of death, defendant’s counsel 
whose application for the order was based 
upon the provisions of this section, on 
the theory that section 12095 and follow- 
ing sections applicable to the situation 
were invalid, was not in a position to at- 
tack the validity of the latter sections, 
under the rule that one whose interests 
have not been or are not about to be 
prejudicially affected by an alleged in- 
valid statute cannot question its constitu- 
tionality. State v. Vettere, 77 Mont. 66, 
249 Pac. 666. 

An application to have the sanity of a 
defendant convicted of murder deter- 
mined under this section, is addressed to 
judicial discretion, the doubt mentioned 


in this section as to his sanity which 
must exist, being one arising in the mind 
of the trial judge, not necessarily pre- 
sented by the assertion of defendant’s 
counsel that his client is insane, and un- 
less the record shows error on his part, 
its action will be affirmed. State v. 
Vettere, 77 Mont. 66, 249 Pac. 666. 

Where during the course of the trial of 
one charged with crime, or before judg- 
ment of conviction is pronounced, a 
doubt arises as to the mental condition 
of the accused, the procedure outlined 
by sections 12214-12219 is controlling. 
State v. Vettere, 77 Mont. 66, 249 Pac. 
666. 


For text treatment of this subject see 
vol. 8 Cal. Jur. 195-199. 


CHAPTER 45. 
COMPROMISING OFFENSES BY LEAVE OF COURT. 


12220. Compromise of offense for which civil action may be had. 


Where one charged with an offense 
which, under this section, may lawfully 
be compromised, voluntarily pays the 
amount involved in the criminal case 
for the purpose of settlement and the 
charge is withdrawn or dismissed, the 
payment. is a tacit admission that there 


was probable cause for instituting the 


criminal proceeding, and an aetion for 
malicious prosecution thereafter does not 
lie, Saner v. Bowker, 69 Mont. 463, 222 
Pac. 1056. 


For text treatment of this subject see 
vol. 7 Cal. Jur. 882: 


; CHAPTER 46. 
DISMISSAL OF ACTIONS FOR WANT OF PROSECUTION OR OTHER REASONS, 


12223. When action may be dismissed. 


A defendant is not entitled to a dis- 
missal of the charge against him’ on the 
ground that he was not brought to trial 
within six months after the information 
was filed if the delay was caused by a 
mistrial. State v. Turlock, 76 Mont. 549, 
248 Pac. 169. 

The postponement of a trial with the 
consent of the defendant constitutes a 
waiver of the right of the defendant to 
a speedy trial. State v. Turlock, 76 
Mont. 549, 248 Pac. 169. 

That the trial judge deemed it unwise, 


inexpedient and unnecessary to call a 
jury during the term at which a de- 
fendant should have been tried in order 
to come within the limitation of six 
months prescribed by this section, for 
bringing him to trial, held not the “good 
cause” contemplated by the section, upon 
a showing of which a motion to dismiss 
the information may properly be denied. 
State v. Arkle, 76 Mont. 81, 245 Pac. 
526. 

One charged with crime is, under this 
section, entitled to a dismissal of the in- 
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formation, whether he be imprisoned in 
the county jail or at liberty upon bail, if 
not brought to trial within six months 
after its filing, unless the state can show 
good cause why dismissal should not fol- 
low. State v. Arkle, 76 Mont. 81, 245 
Pac. 526. 

It is-only by making timely objection 
before actively participating in the trial 
of a criminal prosecution against him that 
defendant can avail himself of the right 
to have the prosecution dismissed, under 


BASTARDY PROCEEDINGS. 


[12226-12269 


this section, because not brought to trial 
within six months after filing of the in- 
formation; hence where motion to dis- 
miss on that ground was not made until 
the trial had commenced and the jury 
had been sworn, he will be held to have 
waived the right. State v. Test, 65 
Mont. 134, 211 Pac. 217. 


For text treatment of this subject see 
vol. 8 Cal. Jur. 201 et seq. 


12226. If action dismissed, defendant to be discharged, etc. 
Cited as section 9533, Revised Codes, in Hassan v. Harll, 61 Mont. 389, 394, 202 


Pac. 581. 


12229. Dismissal a bar in misdemeanor, but not in a felony. 


Dismissal of an information before de- 
fendant is called upon to plead or before 
the jury is impaneled and sworn does 
not bar a subsequent prosecution for the 


same offense. 
8, 220 Pac. 91. 


State v. Knilans, 69 Mont. 


For text treatment of this subject see 
vol. 7 Cal. Jur. 944. 


CHAPTER 49. 
PARDONS—COMMUTATIONS—REMISSIONS—RESPITES—BOARD OF PARDONS. 


12247. Power of governor to grant pardons—Board of pardons, how 


composed. 


Cited in Anderson et al. v. Wirkman, 67 Mont. 176, 186, 215 Pac. 224. 


12263. May restore to citizenship. 
Cited in State ex rel. Bottomly v. District Court, 73 Mont. 541, 550, 237 Pac. 525. 


12264. Parole of prisoners in state prison. 


The effect of a parole granted to a con- 
vict is to suspend the execution of the 
judgment until the end of the term of 
imprisonment or until the paroled pris- 
oner is arrested for breach of the parole; 


his liberty from the time of his dis- 
charge until the end of his term, he 
was thereafter prima facie rightfully at 
large and not subject to further restraint 
for the crime for which he was committed 


hence when such a prisoner was not to prison. Anderson et al. v. Wirkman, 
rearrested after parole and enjoyed 67 Mont. 176, 216 Pac. 224, 
CHAPTER 50. 


PROCEEDINGS IN BASTARDY. 


12267. Complaint in bastardy, what to contain, how entitled. 
Cited in Daley et al. v. Torry et al., 71 Mont. 513, 516, 230 Pac. 782. 


12269. Lien upon real property, how created and for what. 
Sections 12269, 12270 were cited in Daley et al. v. Torry et al., 71 Mont. 513, 517, 


230 Pac. 782. 
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CHAPTER 51. 


PROCEEDINGS AGAINST DELINQUENT CHILDREN AND JUVENILE 
DELINQUENTS. 


12275. Definition of juvenile delinquents. 


In the absence of a statute to that 
effect, the marriage of a female minor, 
while releasing her from parental au- 
thority, does not change her status to 
that of an adult, and therefore under 
the juvenile delinquent law, a married 


female under the age of eighteen may 


properly be committed to the State Voca- 
tional School for Girls until she attain 
the age of twenty-one years. State ex 
rel, Foot v. District Court, 77 Mont. 290, 
49 A. L. R. 398, 250 Pac. 973. 


12276. What children deemed juvenile delinquents—Evidence, when 
used, 


Cited in State ex rel. Foot v. District Court, 77 Mont. 290, 293, 49 A. L. R. 398, 250 
Pac. 973. 


12280. Procedure on arrest of juvenile delinquents—Detention—Juris- 
diction of courts. When any child under eighteen years of age is taken 
into custody, or arrested under the provisions of this chapter, such child 
shall be taken directly before the district court, or, if the district court 
is not then in session in said county, it may be taken before a justice 
of the peace or police magistrate, who shall at once notify the chief 
probation officer of the county, who shall make investigation of such 
case as in other cases where complaint has been made or petition duly 
filed and after investigation, as herein provided, by the said chief pro- 
bation officer, then the justice of the peace or police magistrate shall 
act as a committing and examining magistrate only; and it shall be his 
duty to proceed with the hearing thereof, after granting to the child, 
or such person as may be representing it, reasonable opportunity to 
obtain counsel, if counsel be desired by the accused child, and as soon 
as the said accused child can procure its witnesses. Provided, that 
nothing herein shall be construed as prohibiting the officer arresting or 
taking into custody such child from detaining such child in the county 
or city jail, in a cell or room especially prepared for that purpose, and 
separate from any other prisoners detained in such jail, except that 
male and female children shall not be detained in the same cell or room, 
until such child can be taken before the court or magistrate as herein 
provided. In case the examining magistrate hold the child for trial 
in the district court, it shall be the duty of the magistrate to transfer 
the case to said district court and the probation officer having the child 
in charge shall take the child before the said district court, and the 
said district court shall proceed to hear and dispose of the ease in the 
same manner as if said child had been brought before such court upon 
petition originally filed as hereinbefore provided; or, when necessary, 
when the delinquency charged would otherwise constitute a felony, 
may direct such child to be kept in proper custody until investigation, 
and an information may be filed as in other cases of felony or misde- 
meanor under the laws of the state; provided, that nothing herein shall 
be construed to confer jurisdiction upon any justice of the peace or 
police court to try any case against any child under eighteen years of 
age. In any case the court shall require notice to be given and in- 
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vestigation to be made as in other cases under this act, and may adjourn 
the hearing from time to time for that purpose. 


Amd. Sec. 1, Ch. 52, L. 1923. 


CHAPTER 52. 
JUSTICE’S AND POLICE COURT PROCEEDINGS—APPEALS. 


12302. Proceedings, must be by complaint. 


Defendant, charged with wrongfully 
obstructing ‘an alley, was proceeded 
against under the statute governing crimi- 
nal procedure in police courts, convicted 
and appealed to the district court, where 
the complaint was dismissed. Held, on 
appeal by the city that, the statute not 
granting the.right of appeal to cities in 


criminal causes tried in justice or police 
courts, the appeal did not lie. City of 
Miles City v. Drum, 60 Mont. 451, 199 
PaGaL os 


For text treatment of this subject see 
vol. 8 Cal. Jur. 660. 


CHAPTER 53. 
THE WRIT OF HABEAS CORPUS. 


12348. Who may prosecute writ. 


This and the following sections of the 
habeas corpus law were cited as sections 
9630-9662, Revised Codes, in State v. 


District Court, 61 Mont. 558, 567, 202 
Pac. 756. 


12360. When court may discharge the party. 
Cited in In re Shaffer, 70 Mont. 609, 613, 227 Pac. 37. 


12362. Grounds of discharge in certain cases. 


For discussion of the presumption as 
to the jurisdiction of the trial court in 
a criminal case and collateral attack 
upon recitals in its judgment, see In re 
Shaffer, 70 Mont. 609, 227 Pac. 37. 


12367. Judge, when to remand. 


Cited in State ex rel. Boone v. Tullock, 
72 Mont. 482, 493, 234 Pac. 277. 


For text treatment of this subject see 
vol. 13 Cal. Jur. 222 et seq. 


Cited in In re Shaffer, 70 Mont. 609, 613, 227 Pac. 37. 


12376. Party may be discharged or remanded. 
Cited in In re Shaffer, 70 Mont. 609, 613, 227 Pac. 37. 


CHAPTER 54. 
CORONER’S INQUEST. 


12386. Testimony in writing, and where filed. 


This and section 12387 were cited as 
sections 9668, 9669, Revised Codes, in 


State v. Belland, 59 Mont, 540, 548, 197 
Pace. 841, 


CHAPTER 55. 
SEARCH-WARRANTS. 


412394. Search-warrant defined. 


The general provisions of sections 
12394-12414, with reference to the issu- 


ance of  search-warrants, were not 
amended or modified by the provisions of 


ALTE 


12396-12413] 


the Prohibition Enforcement Act. State 
v. Tesla et al., 69 Mont. 503, 223 Pace. 
107. 

Cited in State v. English, 71 Mont. 
343, 346, 229 Pac. 727. 

Sections 12394-12413 were cited in 
State v. Certain Intoxicating Liquors, 71 
Mont. 79, 86, 227 Pac. 472. 
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This and the following five sections 
were cited as sections 9676 to 9681, Re- 
vised Codes. State ex rel. Samlin v. Dis- 
trict Court, 59 Mont. 600, 606, 607, 198 
Pace. 362. 


For text treatment of this subject see 
vol. 23 Cal. Jur. 182. 


12396. It cannot be issued but upon probable cause. 
Cited in State v. Rice, 73 Mont. 272, 278, 235 Pac. 716; State v. English, 71 Mont. 


343, 346, 229 Pac. 727. 


12397. Magistrates must examine on oath, complainant, etc. 


This section declares that a magistrate 
before issuing a search-warrant must 
take the deposition of any witness in 
writing. The warrant was issued upon 
an affidavit. Held, that the departure 
did not render the warrant illegal, the 
words “deposition” and “affidavit” having 
been used interchangeably in the chapter 
of the codes relating to search-warrants. 
State v. English, 71 Mont. 3438, 229 Pace. 
727. 

Where a deputy county attorney had 
presented a verified complaint for a 
search-warrant based upon the affidavit 
of another, and the district judge ex- 
amined the latter under oath, the fact 
that he did not also examine the com- 
plainant himself, as required by this sec- 
tion, did not render the warrant illegal, 
since the only information the complain- 
ant had was that obtained from the affi- 


ant and an examination of the former 
would have been useless. State v. En- 
glish, 71 Mont. 343, 229 Pae.. 727. 

Where probable cause for the issuance 
of a search-warrant was shown by the 
deposition of the complainant, disclosing 
time, place and manner of an alleged vio- 
lation of the liquor law, the requirements 
of this section and 12398 were sufficiently 
complied with, and the fact that the com- 
plaint for the warrant did not set forth 
the time of the commission of the of- 
fense did not render the warrant illegal. 
State v. Tesla et al., 69 Mont. 503, 223 
Pac. 107. 

Cited in State ex rel. Stange v. Dis- 
trict Court, 71 Mont. 125, 129, 227 Pace. 
576. 


For text treatment of this subject see 
vol. 23 Cal. Jur. 182. 


12398. Deposition, what to contain. 
Applied with section 12397 in State v. Tesla et al., 69 Mont. 503, 223 Pac. 107. 


12339. When to issue warrant. 


Cited in State v. Tesla et al., 69 Mont. 503, 508, 223 Pac. 107. 


12400. Form of warrant. 


Cited in State v. English, 71 Mont. 343, 346, 229 Pac. 727. 


12405. Within what time warrant must be executed. 
Cited in State v. Certain Intoxicating Liquors, 71 Mont. 79, 86, 227 Pae. 472, 


12407. Property, how disposed of. 
Sections 12407-12409 were cited in State v. Certain Intoxicating Liquors, 71 Mont. 


79, 87, 227 Pac. 472. 


12413. Depositions, warrants, etc., to be returned by magistrate to 


district court. 


Cited in State v. Emglish, 71 Mont. 343, 
347, 229 Pac. 727; State v. Certain In- 
toxicating Liquors, 71 Mont. 79, 87, 227 
Pace. 472; State ex rel. Thibodeau v. Dis- 


trict Court, 70 Mont. 202, 205, 224 Pac. 
866; State ex rel. King v. District Court, 
70 Mont, 191, 224 Pac. 862, 
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CHAPTER 59. 
DISPOSITION OF FINES AND FORFEITURES. 


12433. Fines, costs and forfeitures, how disposed of. All fines and 
forfeitures collected in any court, except police courts, must be applied 
to the payment of the costs of the case in which the fine is imposed or 
the forfeiture incurred; and after such costs are paid, the residue must 
be paid to the county treasurer of the county in which the court is held 
and if not otherwise provided by law, by him credited to the general 
school fund of said county; and at the time of payment of any such 
fine or forfeiture there shall be filed with the county treasurer, a com- 
plete statement showing the total of the fine or forfeiture received or 
incurred with an itemized statement of the costs incurred by the county 
in such action, which statement shall give the title of the cause and be 
subseribed by the person or officer making such payment. 

Amd. Sec. 1, Ch._83, L. 1923. 
Cited in County of Wheatland v. Van et al., 64 Mont. 113, 116, 207 Pac. 1003. 


PART III. 


Penal and Reformatory Institutions. 


CHAPTER 1. 
THE STATE PRISON. 


12447,.1. Wearing apparel factory at state prison authorized. The 
state board of prison commissioners of the state of Montana is hereby 
authorized and empowered, and it shall be its duty, to construct, main- 
tain and operate at the Montana state prison, as soon as may be possible, 
a factory for the manufacture of wearing apparel. In connection with 
the operation of such factory the warden shall make requisition to the 
purchasing department of the state for the purchase of all necessary 
materials used in the manufacture of wearing apparel and products as 
contemplated by this act. All wearing apparel so manufactured at said 
penitentiary and not required for use therein, shall be sold to the state 
for use by the state in any of the public institutions owned or managed 
and controlled by the state, at and for such price as shall be fixed and 
determined by the state purchasing agent and warden of the state peni- 
tentiary, provided, however, that none of said wearing apparel shall be 
sold in the open market in competition with the products of free labor. 


En. Sec. 1, Ch. 152, L. 1927. 


12447.2, Supervision—Disposal of moneys. The warden of the 
Montana state prison shall be the superintendent of such factory and 
shall conduct the same under the supervision of the said board of prison 
commissioners; he shall keep accounts of all transactions. All moneys 
received by said warden from the sale of such wearing apparel shall be 
deposited by him monthly with the state treasurer and be credited to 
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the prison factory revolving fund, hereby created. Out of such fund 
there shall be paid such claims as are approved by the warden and 
the state board of examiners for expenses incident to the operation of 
such factory. As often as there shall accrue in said fund any profits 
amounting to the sum of one thousand dollars ($1,000) from the operation 
of said factory, the same shall be paid into the general fund of the state. 


En. Sec. 2, Ch. 152, L. 1927. 


12447.3. Skilled labor may be employed. That for the purpose of 
operating said factory, there shall be used and employed the prisoners 
confined in said state penitentiary, and the warden is hereby authorized 
to employ such skilled laborers only as in his judgment and in the 
judgment of the board of prison commissioners, may be necessary’ for 
the feasible and profitable employment of the said prisoners, provided 
however, that no skilled laborers shall be employed if prison labor can 
be made use of. 

En. Sec. 3, Ch. 152, L. 1927. 


12447.4. Warden to execute contracts. The warden of the state peni- 
tentiary, with the consent of the state board of prison commissioners is 
hereby authorized and empowered to enter into any agreement relative 
to state uses of the products of such factory. 


En. Sec. 4, Ch. 152, L. 1927. 


12447.5. Machinery for manufacture of auto number plates to be pro- 
vided. That the sum of twenty-five thousand dollars ($25,000), or so 
much thereof as may be necessary, be, and the same is hereby appro- 
priated out of the moneys received from automobile license fees for 
the purpose of purchasing and installing machinery and purchasing 
materials for the manufacturing of auto license number plates, auto 
name plates, chauffeurs’ badges, road markers and street markers. The 
sums hereby appropriated shall be deducted from the fund received 
by the register of motor vehicles for automobile licenses before any 
distribution of such funds shall be made to the several counties. 

En. Sec. 1, H. B. No. 124, page 526, L. 1927. i 


12447.6. Installation of machinery at state penitentiary. The registrar 
of motor vehicles is hereby empowered and directed to purchase and 
install, in a suitable building, owned by the state of Montana, and located 
at the state penitentiary at Deer Lodge, Montana, all the necessary ma- 
chinery for manufacturing auto license number plates, chauffeur’s badges, 
road markers, street markers. and auto name plates, to be used or dis- 
tributed by the state of Montana. 


En, Sec. 2, H. B. No. 124, page 526, L. 1927. 


12447.7. Plates to be manufactured where. That after the passage 
and approval of this act, all auto license number plates, auto name 
plates, road markers, street markers and vhauffeurs’ badges used or 
distributed by the registrar of motor vehicles, on and after January Ist, 
1928, shall be manufactured by the state of Montana at Deer Lodge, 
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Montana, and such manufacturing plant shall be under the direction of 
the registrar of motor vehicles and the state board of examiners. 


En. Sec. 3, H. B. No. 124, page 526, L. 1927. 


12447.8. Employees, how paid. All paid employees necessary for 
the purpose of carrying out this act shall be selected and employed by, 
and the salary of such employees fixed by the registrar of motor vehicles 
and approved by the state board of examiners. 


En. Sec. 4, H. B. No. 124, page 526, L. 1927. 


12447.9. Employees, how selected. In so far as is possible all em- 
ployees necessary for the purpose of carrying out the provisions of this 
act shall be selected from the inmates of the state penitentiary, who shall 
serve without compensation. 


En. Sec. 5, H. B. No. 124, page 526, L. 1927. 


12447.10. Report of registrar. The registrar of motor vehicles shall 
make a biannual report of the operation of the manufacturing plant 
herein provided for to the governor of the state of Montana. 


En. Sec. 6, H. B. No. 124, page 526, L. 1927. 


12447.11. Disposal of profits. All profits derived from the manu- 
facturing plant herein provided for shall be distributed in the same 
manner as automobile license fees are distributed. 


En. Sec. 7, H. B. No. 124, page 527, L. 1927. 


12455. Commutation of sentence upon good behavior. 


Cited in State ex rel. Bottomly v. Dis- 525; Anderson et al. v. Wirkman, 67 
trict Court, 73 Mont. 541, 548, 237 Pac. Mont. 176, 187, 215 Pace. 224. 


12456. Good behavior allowance for convicts in certain employment. 
Cited in State ex rel. Bottomly v. District Court, 73 Mont. 541, 550, 237 Pac. 525. 


CHAPTER 2. 
COUNTY JAILS. 


12468. County jails, by whom kept and for what used. 


Cited as section 9759, Revised Codes, in Majors v. County of Lewis and Clark, 60 
Mont. 608, 615, 201 Pac. 268. 


12472. Sheriff to receive prisoners committed by courts. 


Rep. Sec. 3, Ch. 120, L. 1923. ment being required to pay for their 
Under this section, counties must fur- support or subsistence only. Majors v. 
nish the use of their jails without com- County of Lewis and Clark, 60 Mont. 
pensation for the accommodation of fed- 608, 201 Pac. 268, 
eral prisoners, the United States govern- 


12472.1. Sheriff to receive federal prisoners when. The sheriff must 
receive, and keep in the county jail, any prisoner committed thereto by 
process or order issued under the authority of the United States, until he 
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is discharged according to law, as if he had been committed under 
process issued under the authority of anes state, 


En. Sec. 1, Ch. 120, L. 1923. 


12472.2.. Support of prisoners. Provision and agreement for the sup- 
port of such prisoners shall first be made by the United States through 
or by the proper officer or officers by a written agreement, signed by 
the sheriff of such county, and approved by the board of commissioners, 
upon the following terms and conditions: 

The United States shall pay to the sheriff of the county wherein such 
prisoners are committed the regular fees allowed per day to such sheriff 
by the laws of this state for the support and subsistence of state prison- 
ers, and, in addition thereto, shall pay into the county treasury of the 
county in which such jail is situated the sum of twenty-five cents per 
day for the use of the jail and for the purpose of defraying in part the 
expenses incident to lighting, heating and caring for such jail, and for 
the upkeep thereof. 


En. Sec. 2, Ch. 120, L. 1923. 


12473. Sheriffs answerable for safekeeping of such prisoners. 


Cited as section 9764, Revised Codes, in Majors v. County of Lewis and Clark, 60 
Mont. 608, 615, 201 Pac. 268. 


CHAPTER 4. 
STATE PAROLE COMMISSIONER. 


12516 to 12518 inclusive. Relating to state parole commissioner. 
Rep. Sec. 2, Ch. 138, L. 1923. 


'12516.1. Parole commissioner abolished. The office of parole com- 
missioner of the state of Montana is hereby abolished. 


En. Sec. 1, Ch. 138, L. 1923. 


CHAPTER 5. 
STATE VOCATIONAL SCHOOL FOR GIRLS. 


12520. Purpose of school. 


Sections 12520, 12521 were cited in State ex rel. Johnson v. Kassing, 74 Mont. 25, 
30, 238 Pac. 582. 


12533. Curriculum. 


Sections 12533-12535 and 12537 were cited in State ex rel. Johnson v. Kassing, 
74 Mont. 25, 30, 31, 238 Pac. 582. 


12534. Powers of executive board. 
Cited in State ex rel. Johnson v. Kassing, 74 Mont. 25, 32, 238 Pac. 582. 


12535. Commitment of girls to vocational school. 
Cited in State ex rel. Johnson v. Kassing, 74 Mont. 25, 31, 238 Pac. 582. 
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12536. Health certificate and order of omni ae 


Under the juvenile delinquent law, a the age of twenty-one years. State ex 
married female, under the ageofeighteen, rel. Foot v. District Court, 77 Mont. 290, 
may properly be committed to the voca- 49 A. L. R. 398, 250 Pac. 973. 
tional school for girls: until she attains 


12539. Term of commitment—Paroles. 


Cited in State ex rel. Foot v. District Court, 77 Mont. 290, 292, 49 A. L. R. 398, 250 
Pac. 973. 
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savings bank eapital to be 
ieBted! ROW b. saiec eies gels 6014.24 
surplus and profits, conversion 
EHGO 4 nei So sree ea Seelale Oe 6 Os 6014.97 
transfers of, how effected..... 6014.22 


trust and investment companies 
may invest how..........6014.26 
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BANKS AND BANKING (Con- 


tinued) 
Certificates of deposit not to is- 
sue for borrowed money...6014.111 
Certificates of authority, issuance 
OL case hts Soi apy aeicg eg eee eae 6014.6 


SWANCO KA ctessvemuys skate perme 6014.47 


Change from national to state 
bank, procedure sissy: cate - al 6014.79 

Change from state to national 
bank, procedure) -).\cce yee syereue 6014.75 
certificate of change.......... 6014.78 
reduction of capital stock..... 6014.77: 
surrender of charter ,...../:. 6014.76 


Change of name, how effected. .6014.15 
Change of place of business, 


OW: CLE CCEC os hice Be teleeyeloaeucele 6014.16 
certificate of proceedings..... .6014.18 
PIOCOCUTE evan 6 seeker 6014.17 


Checks, time for presentation. ..6014.81 
liability banks on items for- 
wWarded™. ei itiy mse seks 6014.89 
what constitutes due diligence. .6014.90 
Closing of banks. See sub-title, 
Liquidation of Banks 
Commercial banks included in 


TOA Neleuieoieinocgacica ele pac = 6014.2 
capital stock, amount of...... 6014.8 
MOTWNOD” 5 os 5 cels steele te serene 6014.4 
disposal of acquired stock..... 6014.39 
limitation loans on real es- 

tabejre dt Aen epee ress 6014.27 
Concealment losses and discounts, 
penalty “Lory... supine ies 6014.114 
Consolidation of banks, how ef- 
POC tb ecli iniiciieie «lini ce atetenetons 6014.94 
Consolidate defined ............. 6014.5 
Corporate existence ceases when 
ms Noksy = ey oxe sob Repeiteye ve eter evenersler cae 6014.106 
Definition of banks and trust 
COMPA IVES: wc Pelevensiapenehe tte soars 6014.4 
Definition of words and terms... 6014.5 
Demand deposits defined ....... 6014.5 
to include what .............. 6014.52 
Deposits in joint names, sur- : 
WiVOVSUIps We (caesar emer 6014.49 
Deposits, demand and time...... 6014.52 
ALLTVOLS '\c <pejwicre eee eee area sree een 6015.51 
payment to foreign adminis- 
LTAGOTS eM MAMAS Cee ee 6014.104 
penalty for receiving when in- 
solvent? S022. 6014.69-6014.87 
pledging property to secure 
prohibited Wy.) deus see or 6014.112 
receipt by insolvent banks 
prohibiiedse 4s eatsetemictt. 6014.70 


trust deposits, payment of....6014.50 
Directors, qualifications and 


BOTUI a. db > pw ce Reha 6014.10 
change in number, how ef- 
if epbed Muy, ak seals sates tees 6014.16 
procedure). o wea keke cee 6014.19 
CAOCHONNOL), Jap see > Shh heh ~ 6014.10 
MOOLINTS ie leveleiaiety syeraquratets cle . 6014.12 
oath, of: officat 4, 4 +5.e<cemsier 6014.10 
ownership of stock required. ..6014.11 
president, election of.......... 6014.12 


a 


—— 
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BANKS AND BANKING (Con- 
tinued) 

Directors (Continued) 
secretary, election of......... 6014.12 
vacaneles in board how filled. .6014.10 

Dissolution and disincorporation, 


HOw’ G1 eGbed 5 0. d siSisa murs Ae 6014.20 
Dividends, regulation of........ 6014.34 
report to superintendent of 
AED ee eee Sees ate PEDISES 6014.64 
Drafts, authority to issue....... 6014.74 
Due diligence in forwarding 
Teme defined |. i... coer ys. as 6014.90 
Effect of act on existing banks 
5 <a her in cred Aasaee ls Ste ES aR 6014,141 
Effect partial invalidity act...6014.145 
Hiection’ of directors... . 2. « + 6014.10 
Elections, how conducted and 
CALNE y tartare tata here pra ore stare 6014.23 
estates of minors how repre- 
sented” his Teele. | SiRe? 6014.23 
Embezzlement, penalty for...... 
ile a chalets «| slaPeheikie ele 6014,.113-6014.117 
Employees to be bonded....... 6014.105 
Employment persons convicted 
prdex bank actit: sem eee « 6014.120 


Examination of private banks. ..6014.84 
Examinations, superintendent may 


make? rules for. tsi aan as 6014.91 
at request of directors........ 6014.93 
EDO SIL ON eR ae. tarde eee oh MOM oeek ts 6014.73 


special examinations defined. ..6014.92 
Examination and suspension by . 
superintendent of banks....6014.71 
Poa MAMET SLUNG "se rs epeleiege Bons syobs 6014.73 
False reports, penalty for...... 
igs tcl s poe d dye 6014.40-6014.69 
False statements and_ entries 
deemed’ felony o. -wJerescsc sctopors 6014.67 
False statements to obtain loans, 
DEMUILY | LOM phere ese 6014.118 
Federal reserve, banks may join 
ROW Meio sraret stees so 0) «© sung teers 6014.28 
First meeting, calling of........ 6014.9 
Foreign administrators, payment 
GE BUSHES CO As eters vious cuore a ote 6014.104 
Foreign corporations may engage 
ate irsiness WOW. cee. snot 6014.31 
Forged or raised check, liability 
on payment by bank.......6014.80 
Mrande Penaitves LOL st. s.siecn cine late 6014.40 
Funds, state examiner’s fund...6014.73 
Holidays, transaction on not void 
Biel elsVarateta*etcleteateieterataiens td's Od 6014.115 
Impairment of stock, assessment 
PORE aaa hte Aleta bts oa ¢ woe states 6014.68 
Increase or diminution of stock, 
how emecvea unm, He. MIE 6014.14 
conversion surplus into stock. .6014.97 
Injunction against doing business.6014.30 


Insolvency defined ............. 6014.88 
Insolvent banks not to receive 
GOPOSIUS sy. srctivelsaarty oiek iv Sens 6014.70 
penalty tion, |. ye\ad- 4 6014.70—6014.87 
Insolvencies, public deposits not 
DICLSTVeG fo... + «Baye HeGLa Seely 6079.1 


Inspection of banks. See sub- 
title, Examinations 
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BANKS AND BANKING (Con- 


tinued) 

Institutions to which act is ap- 
plicabled).sisimotial. seeerh 6014.2 

Interest not to exceed lawful 
MALS. iAaisalsuan s s¥e « Rare Ri aly 6014.48 

Investment companies included in 
CE sate al os valies ciel cea I ota N bate fale capers 6014.2 
defined, 22 ssa Eine eid on Dy, .- 6014.4 

investment of capital, how gov- 
emediiys .ghtsk elon. seers 6014.26 


may deal in real estate how. .6014.26 
purpose for which may be 
LOTIME 0.5. ese ainlstaan are ag a 6014.4 


Joint deposits, regulation of....6014.49 
Letters of credit, authority to 


DSSALG ct edewed or apay ara) oy shaliod svctelai penstets 6014.74 
Liability of stockholders........6014.21 
waiver of prohibited.......... 6014.42 
Liability of bank for items for- 
warded’: tie itt Acie 6014.89 
Limitations on borrowing mone 
POIANA sf Salts Geared Sere eat atte 6014.110 
certificates of deposit not to 
Isswer Lory eee LNG ie, »- -6014,111 
Liquidation for failure to make 
good stock impairment...... 6014.68 
Liquidating officer, powers of...6014.21 
suits instituted by............ 6014.21 


Liquidation of banks 

appointment of agent by super- 
intendent banks ........ 6014.129 
assets may be sold how...... 6014.127 

by directors placing in hands 
of superintendent banks. 6014.123 
effect of posting notice... .6014.124 

claims, allowance and regula- 


LOM Ole Ne aemererut «aie ace ets 6014,132 
compensation of agents and 

AGLOLNGYS Ae Leen oe. tre 6014.130 
court proceedings when and 

howtinstituteds aii. Hite 6014.127 
disposal of assets after payment 

ClaMMas HHS MII 6014.138 
grounds for closing.......... 6014.121 


funds in hands of superinten- 
dent, disposal of.........6014.136 
unclaimed funds, disposal of 


War obser oh ev ovenor ata Sata aa 6014.137 
liquidating agent, appointment 
BNA ESA ATV isles seionele Ae w 6014.129 
liquidations now in process to 
COMPUTA. Mets, «Mrelactorate 6014.139 
notice to creditors to be pub- 
HS EVG Gh ccleri: o.'m Sisaaa erolcteceaners 6014,131 
payment of claims........... 6014.133 
order of payment..... oss -6014.134 
partial payments ....s.0.3. 6014.135 
penalty for closing with crim- 
inal, INLEME “A siesaihayke ¢ ... .6014,122 
powers of superintendent of 
Dank eye. se incase aires 6014.127 


recourse of aggrieved bank. ..6014.128 

resumption of business after 
CLOSIND te es arsete eins ch seas 6014.126 

taking possession of bank by 
superintendent ..........6014,125 
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BANKS AND BANKING (Con- BANKS AND BANKING (Con- 


tinued) 
Liquidation of banks (Continued) 


tinued) 
President of directors, election 


volunteer liquidation may pro- OG Se he See ete le pein 6014.12 

E ceed how ... steeceees ...-6014.139 Private banks, amount of prop- 
liquidation by receivers to con- erty required .............6014.83 
TINUC oo eee ee eee ee eeee eee 6014.140 CALI TEMOEtS AE Wile sek ee eee cee 6014.86 

Loans, limitation on..........-. 6014.44 knowledge obtained by super- 
Loans to managing officers...... 6014.45 intendent confidential ....6014.85 
Losses, how charged off....... ». 6014.34 Manie «of! F222. tdees BS 6014.82 
Meetings, calling first meeting.. 6014.9 publication of reports.........6014.86 
sare om nae Lge wt ee eeeeeee innenpe subject to examination..... .. 6014.84 
ti holies. volgeb ened daa ae aan ae Sa : Profit and loss defined........ 6014.5 
Minor, deposits by..........0... 6014.51 Profits, how caleulated.......... 6014.46 


Morris Plan Company, regulation 
of. See main title, Morris 


Public deposits not preferred in 


Plan Companies. . 6109.1-6109.11 insolvency proceedings...... 6079.1 
ees ; ‘ Purchase of obligations of bank 
PDE ay CORREA DOD OTST RT By, OffGeRs jo eoopsh ayechn toy tule 6014.43 
Name, jo! caninearporated,) bank, penalty ... civ tnpesdmes tee cece 6014.43 
designation of): .'. s+. habenan 6014.82 Real estate, limitations on hold- 
National banks, reorganization as ANS OL Wee Hee Saye shames 6014.24 
iqetate banka, tres tay 6014.79 banks may purchase, hold or 
Net earnings defined............ 6014.5 convey when .......... 6014.25 
Number of persons necessary to trust and investment companies 
ANCOPPOFALH. <b ct sae + AAP isis 6014.3 ns gern rer IN... cess ee eee -6014.26 
Officers and employees, how nog phi ieratin Fangs oh. 
chocpriiesine agaiircnnt ». » 6014.12 fetelaldadebuad saat ed apy acs wey 
Reda ad Se ear an ONE aa ena a Ge Repealing clause ....+e....-...6014.144 
forbidden to certify checks Reports f 

SP ROR Cn\ aey hie es 6014.47 banks to make to superinten- 
Prades PY |. ewes chee 6014.40 dent banks .............. 6014.61 
not to be interested in what. .6014.43 considered confidential. aperece TOUTE OD 
TAMGTAl DEM t eo 6014.109 declaration of dividend= <>... 6014.62 
sale of securities to bank... ..6014.37 duty of examiner to call for. .6014.64 

Overdrafts by officers, regulation penalty for failure to make...6014.66 
Ole de jc tibiea decks ayes ebrsneeigl cueienets 6014.41 penalty for false reports...... 
Overdue paper, regulation of...6014.102 ES RAG CH POLIO 6014.65-6014.69 
Paidin capitaladeanedy. imunuace 6014.5 bitirhe Weshen Rae ey eter ee ad 
Penalty for false report to ex- te bee aa me Se son es 
puadmenisies. . siasdhuivier 6014.65-6014.69 Tepes Beryl cgi Laie Soe? 
closing bank with criminal in- Evan wale, A oP Ad Tarn 4.63 
hemty ps aehinn tae. He foend 6014122  Q.F0dde sl. Gave Ween ale “§ ; 
concealment loans and dis- Reserve banks, loans and dis- 

eonmte:. yudnila wont. alee 6014.114 counts bY.+++--srssee reese 6014.53 
embezzlement \.....e00+s2000. 6014117 Reserve agencies, designation of 
false reports ......... 6014.40-6014.69 tee e teen neta eee ee nes se-- 6014.53 
failure to make report within Reserve requirements .......... 6014.53 

five) CAVA ajsissessio.cecess Mate 6014.66 reports on reserve required. - 6014.103 
false statements to obtain Rules and regulations, superin- 

LOANS is bbacoL eee Milas, 6014.118 tendent may make.......... 6014.91 
obtaining property by fraud. .6014.40 Safe deposit department, regula- 
overdrafts by officers......... 6014.41 ELON Otek J OKs oie teld oleteen Meee xcucreetele 6014.35 
receiving deposits when insol- Sale of securities by officials to 

WRELUH IMA Ate peti ith CE 6014.70-6014.87 DOAK bs)0.0, se vines sce Par 6014.37 
unlawful hypothecation of as- Savings banks included in act.. 6014.2 

SOS «join 5 DTK Aes. hs SRE 6014.113 capital stock, amount of...... 6014.8 
violation of act by state exam- invested how .....-... oe. .6014.24 

ANESTAllee Aw Aste sel eG Hee 6014.85 defined .......seeeeseees tees 6014.4 

Place of business, change, how real estate investments, limita- 
effected ..... Haan. Thy oe: 6014.16 tions OM ...... {ach «biueh 6014.24 
Pledge of property to secure Security for deposits not to be 
OATS He eternal starts cele ete 6014.99 given’ by banks. ...0...... 6014.112 
Preferred stock, banks not to Secretary of board of directors, 
Have Aa at ee Patent sore 6014.8 electiON GOL: +4 i606. Medes elle 6014.12 
Presentation of checks, time for State banking department, crea- 
e@eeeeevaeeeeneneeseeeeeeeeeee ee 6014.81 tion of (OSE RASS. SEG 014.55 
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BANKS AND BANKING (Con- 
tinued) 
State banks 
converted to national banks 
ThOyeh ieee sie erersieses ocais oohtey Seah 6014.75 
holding and dealing in real es- 
fatio Piste cieciemants . losis’. 6014.25 
increase or decrease of capital 
CHER... Rata § oh De weA Gs Carel COOLS. 00 
surrender of state charter..... 6014.76 
vesting property in new bank. .6014.78 
State examiner’s fund, creation 


Oy Rom ne piers Mpa aN ES. tere 6014.73 
amounts to be paid by banks : 
and municipalities .......6014.73 
Stock. See sub-title, Capital Stock. 

Stockholder’s liability .......... 6014.21 
list of .to be kept cise seh sis .. 6014.33 

right to make inspection of 
hooks).\.... nin’ Peat o RAMEY. ote 6014.108 

suit against to collect defi- 
CLOWCY i 15) 5s) 2 Hebiahh Fs ie sSislelg 5 6014.68 

transfer of shares six months 
before, failure)... 0% 0). 6): 6014.21 


waiver of liability forbidden. .6014.42 
Stop payment orders, time limit 
on 


pas Alege Hdlideth «cb bieleest oi «6014116 
Superintendent of banks 
appointuientiofii.)s.jc0ig). Hetsie as 6014.55 
approval or rejection applica- 
tion pfor? change )5..k)s3). «4 6014.18 
bondwoGp .:3 fie ads ek aad sien aia’s 6014.56 
bookkeeping, power to make é 
rules concerning ........ 6014.100 
certificate of authority issued 
Yale adhe sews & «haves a)ste ar 6014.6 
rejection by final........... 6014.7 
definition»of \term .).'.\4 i «!. 6014.5 


employees, power to engage. .6014.57 


examination and supervision 
ofibanksp bye otic . Ausnck, 6014.71 
examiners power to appoint...6014.57 
EXPCHSSS NOW AIG nic. .5.0 <0 5:00 « 6014.60 
information obtained by con- 
Hiden tial yy silvia vet 29 !s)sd ', 6014.85 


penalty for violation of act.6014.85 

inspection of private banks by..6014.84 

interest in banks forbidden. ..6014.58 

liquidation of banks by. See 
sub-title, Liquidation of . 
banks 

oath of office of examiners....6014.57 

qualification of ..............6014.55 


reports and records...........6014.72 
report to of declaration of 
GIVI OBB Vit as SOL TM «to's 6014.62 
reports, duty of banks to make 
LO ijeie.ncoltihist ais Bess a aeite ei 6014.61 
duty torveally for cnt: ..-.- 6014.64 
penalty for false report..... 6014.65 
penalty for failure to make. .6014.66 
reports confidential ........ 6014.65 


special reports, authority to 
Tequire ......¢...2.+--- 6014.63 
Salary wennnw' 6 20.6 « sia cost alas a 6014.59 
subpoenas, power to issue..... 6014.71 

trusts and trust companies, ex- 
amination by ..... eoeee» 6014.98 
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BANKS AND BANKING (Con- 


tinued) 
Superintendent of banks. (Con- 
tinued) 
unlawful for banks to conduct 
business without his per- 


MISMO Si alelb'e a5 wale cee ees 6014.29 
penalty <2. sitietnlarele $e orexela als 6014.29 
Surplus, defined wo 0/0 si eselee vite 6014.5 
Surplus and undivided profits, 
conversion into capital...... 6014.97 
Taxation 
banks and bank stock........ 2067 
not to be levied on defunct 
‘ ean aN, eee morte ieee 6014.95 
Title AEN RRA Bed lad AR MD 6014.1 
Time deposits defined ..:....... 6014.5 
ineludeswhati ser 2 Heeaes) 6014.52 


Bigs ay. 8* giana, blelale/ aos ajale'a(g ote 6014.2 
examination by superintendent 

tof Danks chr. tsen see cede 6014.98 
investment of capital ........ 6014.26 


IOS OSL stavedansne ssa nae yaaa 6014.4 
what property may be held by 
Ser Neh SL alae alotias Ts tag crys Bile 6014.26 
Trust deposits, regulation of... .6014.50 
Undivided profits defined........ 6014.5 
Unincorporated banks, name, how 
SOONTEE OS ee ath. Su ky: 6014.82 
financial 


BIVOML Sach goe avenues uh oye 6014.83 


not to be ineluded in profits. .6014.46 
Violation of act, penalty when 

not otherwise provided. ....6014.143 
Waiver of stockholder’s liability 

COAL A COU OF AP Rae 6014.42 
Who may organize bank........ 6014.6 


BARBED WIRE FENCES 


Declared nuisance when......... 3376.1 
Disposal of fencing............. 3376.3 
Disposal proceeds of sale....... 3376.4 
MptICO bo TEODAIT oy nb wees 3376.2 
Removal by county commission- 
OES ioe 0! oiaha\'slalehe 4) 2,0) piv © diniaia sible DO LOLS 
BEES 


Regulation of industry. See Agri- 
culture.....0. B staecjolboais 'd 3566.1-3566.5 


BENEVOLENT CORPORATIONS 


See Religious, Social and Benevo- 
lent Corporations.........6453-6455 


BEQUESTS 
Cities may receive........... «-. 5044.1 
Counties may receive..... cia 5044.1 


statutes applicable 


BIDS 


For furnishing state supplies.... 293.3 
For furnishing departmental sup- 


plies cree ee eseee eeeseseeeve 293.5 
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BIDS (Continued) 
For publishing report state treas- 


urer 187.2 


,BILLARD AND POOL HALLS 
Licensing by cities and towns.. 5039.1 


BIRDS 
See Fish and Game Laws 
BLANKS 
Attorney general to prepare 
POXMAG ee onde 3 autyin ss abe COR © 199.1 


Form of assessment blanks and 
rolls for percentage assess- 


INE TE ES) 5 less t elim ale pepaisl aa tieueiecedele 2000.6 
State board of equalization to 
prepare for inheritance tax 
MBLECTS, oe cleielaamie escolar Oa tele 
BLASTING 
Regulation in coal mines........ 3524 
BOATS 
Boiler inspectors appointed in- 
spectors of water craft..... 3859 
inspection and license fees.... 3875 
BOILERS 
Inspection of, regulations...... - 2726 
Inspection of water craft....... 3859 


BONDS 


For index of bonds of officers 
and persons dealing with the 
state. See main title, Offi- 
cial Bonds 
Amortization plan for state in- 
vestments of school funds. ..1805.99 
Amortization public bonds to be 


on amortization plan....... 4639.1 
Cities may issue to fund debt... 5285 
Cities may issue to _ procure 

Tpbural” GAS" ee aris ous pines t leis 5039.3 
Clerk to keep index criminal 

COUTEN DONS CUS ee a cee 4818.1 


County bonds issued when. 
Counties: Sub-title, Bonds 
4614-4639.6 
County commissioner may issue 
for what purposes.......... 
County high school trustees may 
issue on failure of banks 


eeceereereesreceececeee ese eee 


4465 


WHEWAU. Seer ene 1254.9-1254.16 
Duty public officers to provide 
sinking funds: ).j2itaso[ed 618 463.1 
Fiscal agencies 
bond to be given by.........% 198.10 


cancellation bonds or coupons.. 198.12 


change of agency, how af- 

FEctediis:. 5s» acts daperep arene 198.16 
designation for payment of 

ORCS jfeeie «elorcletecaie ate ie sere 198.9 
liability officers failure to com- 

DEY ACh pentose oe ee oo. 198.15 


notice of place of payment.... 198.13 


BONDS (Continued) 
Fiscal agencies (Continued) 
redemption money, how re- 
mitted 
responsibility officers for funds 
High school trustees may issue 
on failure banks when...... 
Newitt eRe see. 1254.9-1254.16 
Highway, county commissioners 
MAY VUISSUC HI. Alec ole lele 
Irrigation Districts. See Irriga- 
tion Districts ...... ...7210-7231A 
Issuance to purchase fire equip- 
ment in_ unincorporated 
TOWNS WE DOL Oe ea 5149-5150 
insurance companies may 
invest, in, when... .0..20..%% 
Public bonds to-be on amortiza- 
Fi1ON Pla) 0.5 4 6:5 80,6 56; jet. (4639.1 
consideration of bids......... 4639.3 
definition of terms........ eee 4639.2 
notice of sale, contents of.... 4639.4 
copy to be sent register state 
Mamas icc: aie favelete ote, sicieretaie 4639.5 
School bonds. See Schools Pub- 
lic: Sub-title, Bonds. .1224.1-1224.34 
School trustees may issue to fund 
floating indebtedness when.. 
3.5 TR ALROE: «SUPE peoneatats 1254.17-1254.24 
School trustees may issue for 
moneys in failed banks, when 


198.14 


1622 


Life 
6269 


+ WARES AES EAMES. Oe 1254.1-1254.8 
State land board must permit 
redemption when .......... 1916 
Unincorporated towns may issue 
aiglt\2) EEA Ae LAN HIE 5149-5150 
Validation certain bond issues... 540.3 
BONUS 
Soldier bonus act omitted from 
supplement’ .0. 2. ee sles 654.1 
BOOKS 


Examination by state examiner.. 210 
Third class school districts, reg- 


ulation of .. . -1019.1-1019.4 


BOUNDARIES 


Counties. See Counties 
Land, marking when necessary to 
maintain action for trespass- 


eocoeece 


ing, Stock, «saws sess sede iiewewll Boos 
BOUNTIES 

Afidayit, form .of ..... a slelleie, B407.3 
penalty for falsifying..... -.. 3407.3 
Bounty fund, creation of......... 2081 
form of petition for levy..... 2083 
levy tor, ans t elke. -...2081-3407.10 
time. of: patynvent i. ntocits.% kperene 2081.1 
Bounty, inspectors! (22.89 ee wee 2083 
Claimant to exhibit skins....... 3407.2 
Claims, form and. affidavit...... 3407.3 

County clerk to keep record of 
Claims, ACCEL Lt. LONG AS -.. 3407.3 

to report to livestock com- 
MISSION, ....eeovevssvcees 3407.3 
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BOUNTIES (Continued) BUILDING AND LOAN ASSO- 
Coyotes, bounties on............ 3407.1 CIATIONS (Continued) 
Delivery of claims to board ex- Capital stock defined (Continued) 
BULVOES it sin ge eyelet alin 4 sie! s ie veins 3407.6 Minors many WOle ee pete 6355.44 
Filing claims with livestock com- regulation of issuance.........6355.12 
THUSSIO MME. Mole. stators ose ials 5 -.. 3407.4 transfers of, how regulated.. 
Forgery, penalty for............ DEO T OT Te ie oes euaitiatete ene io. ster atare eve 6355.14-6355.15 
Fraudulent claims, penalty for.. 3407.11 ELUSURD (el ctebstetcloretabelsiclaseie ais e scares 6355.43 


Indorsement and allowance claims 


bypemamineray . s)aisf- p/srjcisfera le 3407.7 
Investigation and indorsement of 
Ge VEED Sv arale\s otra sole ale cae lolelallal ooo 3407.5 
disapproval, procedure ........ 3407.5 
Mountain lions, bounty for...... 3407.1 
Perjury, penalty for............ 3407.9 


Portion fish and game license 
funds transferred to pay.... 3685 
Sheriffs to act as bounty inspect- 


OU Sarhineetetetst terete tele cgeisie's shes 9°10 3407.3 
Surplus funds, disposal of...... 3407.8 
Tax levy for bounty fund....... 3407.10 
Wild animals defined........... 3417.1 


livestock commission to super- 
vise destruction .....,.... 3417.2 


skins, disposal of...... ve cetev ae C4170 

Wolves, bounty on....... obi oews 3407.1 
BOXES 

Apple boxes. See Apples..... 4268-4272 
BOXING 

See Athletic Commission... .4551-456214 
BRANDS 

Registration by dairymen....... 2629 
BRIDGES 

County and district defined..... 1652 


Establishment by county com- 
WRNssiohers Vso sees sees e ee 4465 


BUDGET 
Rural school districts........... 1044 
BUILDING AND LOAN ASSO- 
CIATIONS 
Agents, employment and license 
SMS sais aicfeein is © hetelcls sole 6355.17 
revocation of license.......... 6355.17 
Annual statement ..............6355.21 
form and filing........ seen + 6355.22 
Articles of incorporation, con- 

GEMEM Ieee feics oes «a sates ee 6355.2 
amendment Of) 2...65...3.005 6355.12 
certificate as evidence corpo- 

rate existence .....0..%+- 6355.4 

certified copy as evidence..... 6355.3 
Bonds of officers, agents and 

employees ...5+-.+-sseeeees 6355.16 


Capital stock defined........-.. 6355.6 
amount to be subscribed...... 6355.6 
joint ownership of........... 6355.42 
lost shares, procedure to trans- 

Hare REE PE O855.15 
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Certificate of approval, issuance 
by superintendent of banks.. 6355.6 
Certificate of incorporation, issu- 


BU COMOLE a) o's so giaiereraseinae ee pate 6355.6 
Checking accounts and deposits, 
MOEN TO! LOCCLVC isthe .cksis vices lessyeys 6355.46 


Compliance with act required... .6355.34 
Deposits, receipt of prohibited. .6355.46 
Directors, number and duties.... 6355.7 


PCC LIMOS ANA teteier abel eiistsieie js avsbaesnns 6355.9 
removal from office when and 

LUG Witte Slattar kipiay wi dea keoyshehaxohe seks -- 6355.8 
Dividends, regulation of........ 6355.19 
Effect partial invalidity act..... 6355.51 
Expenses how paid ........ ..--6355.19 
Fees of secretary of state, laws 

Applrcawley 4.0)... 4% as -seeeaiehs 6355.49 

Fees paid to treasury for exam- 
Ineris fund) whisay. Bos heeds 6355.27 
Foreign associations, re quire- 

PIMOMEES ¢ Oleg yale ve \aadevetalietel sie witaversie« 6355.29 
CONSEALH OLN ASCITES . cies sein ater 6355.30 
contract, void when. ...))3%).6.. 6355.31 
papers to be filed: by... ...... 6355.29 
shares of stock subject to at- 

“TEM Glbae en sens MT RO AM Ware ae 6355.32 
Fraud by officers, penalty for.. 6355.37 
Fund for contingent losses...... 6355.18 
Funds, regulation of investment 

Meatere ate sl oe MEANT a | hateks fia Dae 6355.12 

Insolvency or impairment, pro- 
COMUTO POM phoma eisic kiokeren’s 6355.48 
REMMOMEINE- COUT bars 0 sis sain so ernie 6355.48 
Laws of other states, reciprocal 
DEG VISIONS | ya)d slavateys sey o speieers 6355.33 
License of agents ........... .. .6355.17 
Liquidation, voluntary, pro- 
CEGUTE Ss vets Gayela sees \e'b =) 5) 2" 6355.47 
Loans, regulation of............ 6355.12 
limitation: ony 2s). cai ao es os 3 6355.41 


Losses how paid.........6355.18-6355.19 
Meetings of stockholders and di- 


POCROES Mite cick ale asi» lef ova e+. 6355.9 
MOLLE! OLY, 10 sys a's 0) «6a ses «++ +6355.10 
PEORICS Me cr arersines oe 5 o018. seas 6355.11 

Minors, stock of how regulated. .6355.44 
Name, regulation of............. 6355.2 
Officers, directors and employees, 

TOMO UAL GOL a 2. stapes ayn easuses 6355.26 
frauds by.a.felony.....0..2.. 6355.37 
purchase of assets by prohib- 

LOU sre atone shears ne ere 6355.39 

purchase of obligations by pro- 

hibited .\.. 2 Reet Te. 6355.38 
Penalties for violation of act. ..6355.35 
Powers of generally............ 6355.12 
Profits how caleulated.......... 6355.40 
Proxies, regulation of:..::..... 6355.11 
Purposes for which formed...... 6355.1 
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BUILDING AND LOAN ASSO- 
CIATIONS (Continued) 
Real estate, regulation of hold- 


AML ais Sees o)ter staf eal ares ets enue bobebans 6355.12 
Reciprocal provisions as to laws 

Of Other ‘States. ss . ts, sre) sie 6355.33 
Removal of officers and em- 

PLOW OOS pase cis ahe wera seseaaiehelaeee 6355.26 


Repealing clause, exceptions..... 6355.50 


Reports to superintendent of 

(DELIECSe  ahele stelorelansye piensa 6355.25 

reports confidential’).’.... ./..... 6355.45 
Scopeof ack was! Nwe's Rie wee 6355.28 
State examiner’s fund, contribu- 

PIONS (TOMLIN, strls eta 5 6 bya 6014.73 
Stock. See sub-title, Capital Stock 
Stockholders defined ........... 6355.13 
Superintendent of banks to. ex- 

AMINE Wir Vea Payee sistas ae aa 6355.23 

Foes LOREX AMINATION A. craiauls © 0.6 6255.23 
powers concerning 0h0. 7.0 6355.24 
reports to, duty to make..... 6355.25 
reports by to governor........ 6355.36 
PARAGON Oils ters jerote ctereak se tieie siete’ s 6355.20 
Trust holding of shares per- 
INATEOE\ s ocleieis.o soa s gotalmlerealete 6355.43 


Voluntary liquidation, procedure.6355.47 
Withdrawal of stock how reg- 


WUIate a. GAs AON SPUD. Ee 6355.12 
BUILDINGS 
State buildings and improve- 
ments 
bids and certified check....... 259.3 
board of examiners to adver- 
tise for bids when........ 259.1 
contents of advertisement..... 259.2 
contracts how let.siee uke... 259.1 
contracts how awarded........ 259.4 
cost plus plan prohibited..... 259.5 
PEOVASO Mais ahs aie aileisielain « Olehe ahaies 7. 259.6 
BULLS 


Regulation of running at large 


on highways or national 

LOTESTSN. ORT ae Oh ied 3403 
Unlawful to run at large in herd 

Gistrich ayes s AGA SAGH ACen S 1233) 


BURNING PERMITS 
See Forester, State........2778.1-2778.8 


BUTCHERS 


Regulation inspection hides and 
meat. See Livestock.3350.7-3350.14 


BUTTE 
See City and County of Butte 
SAU hte ioie ene te bien aie 5520.121-5520.252 
BUTTER 
See, also, Dairying 
DOMME Cy she aj) Aen guaield-g,Syoteveioners sve 46), 3068 
renovated butter defined...... 3568 
Maker’s name to appear on pack- 
BUFO Neale, ana Rimidd anfaroks pr bibteseree exept POO aL 


Standard measure LOrkigis) sales see ncoo lL 


BUTTER (Continued) 
Use of word on certain products 


PEODUDILGC Grit cts sersiatt ersten acre «. 2622 
CAPITOL 
Erection monument on grounds 
aubhorized. ).i<tesieeteans sje vee 319.9 


CARBON COUNTY 


Establishment line with Yellow- 
STONE ode cc cease 1 1 4308.1—4358.2 


CATTLE 
See Livestock 


CEMENT 


License tax on producers and 
dealers. See Taxation... ..2357-2368 


CEMETERIES 
Gifts and donations, power to re- 
COLViO 15s! ahi cues otans ttatetalets « eeee 5044.1 
CEMETERY ASSOCIATIONS 
Trustees of funds, procedure to 
APPOINpP WWidiy. IETS s wae ante 6489 
appointed by district court 
RCT nts a nee «Wal. 6494 
POWETS LOLs Os a Reverse eens cremate 6489 
corm) ‘of oifice 4... Wai.k Soe ee a a 6490 
vacancies how filled.......... 6492 
CENSUS 
County superintendent, duties in 
Connection with oO: vx Wa 971 
penalty for failure to per- 
LOPMP Se roe ee eee eae ee 971 
School census, how taken and re- 
PORLOD caterer ate Haat shee cee 1051 
compensation of clerk......... 1051 
county superintendent to ex- 
AMINE) | «cis as whose sales ice cre 1051.1 


Superintendent public instruction 
to check for duplicates..... 971.1 


CERTIFICATES 


Teachers. See Schools Public: 
Sub-title, Examination of 
Teachers ........--+----1088-1104 


CERTIFICATES OF REGISTRA- 
TION 


Automobiles. See Motor Vehi- 
hicles: Sub-title, Registra- 
PLOT (si aero veievaees Ra: 1763.5-1763.12 


CERTIFICATES OF TITLE 


Automobiles. See Motor Vehi- 
cles: Sub-title, Certificates 


OL MEI ELe Ady i orcrsrere ofeach .1763.1—-1763.4 
CHALLENGES 
Number allowed state in criminal 
GUS ESA bss Suche. cB d ereeat eae 11956 


To voters at special school elec- 
tions @eevreveoeoeeeeeeoeeeeee eee 1223 


a 
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CHAPLAIN 
Soldiers’ home, duties and salary 1546 


CHATTEL MORTGAGES > 
See Mortgages...............8273-8291 


CHECKS 
Time limit for presentation of.. 
ae ee sesesnceesee, 6014.81-8593.1 
CHEESE 
See, also, Dairying 
WRB Ok sis sschneey sence seas saprat eos ate . 3568 
Standard measure for.......... 3571 


CHEESE FACTORIES 


PRI GEUSe? OLA Me toler ee ses 3569 
Reports required to be made by 
afatatatie stoke oe Wn et dees ay0UOOOg.L 
CHEMIST, STATE 
See State Chemist 
CHILD AND ANIMAL PROTEC- 
TION, BUREAU OF 
Authorized to administer federal 
appropriations for Indians. ..2460.2 
budgets, authority to submit.. 2460.3 
CHILDREN 
See, also, Mothers’ Pension Act 
arcaly MIPRTRU NE NU oh let 5 Jabs ns et 10482 
Juvenile delinquents, procedure 
OME AERC SEU OL ap saatys iorcss 1b tore aN 12280 
May be sent to other school dis- 
trictshiwhen 0. 225 Salseeteraieye 1010 
CHIROPODY 
See Podiatry ....... 2+. -3154.1-3154.10 
CITIES AND TOWNS 
Additions to first class city, how 
TPAC RD SS -. 4978 
to second and third class, how 
MUVAVEL OM Meee ial a ek celts, Slerele seer 4978 
Animals, contents of notice of 
ai eay Oy ifs bis alg Os AUN a aR en Fc 5176 
Annual appropriation ordinance. 5218 
Annual tax POV eos a hee ae Sere 5216 
Awarding of contracts, regulation 
ENR Te iat ROCs Maes odie MEO 
Bequests, power to receive...... 5044,1 
Billiard and pool halls, licensing 
ro) a aA x eae Ron area ra Vel ae) D039. 
Boundaries, how altered........ 4979.1 
Bonds, authority to issue for 
PUA EUNALY PASH 6 sia ee ele cba oe 5039.3 
Bonds, authority to issue for 
funding. debt)... 5s. oe ew 5285 


Bond sinking fund how invested 4622.1 
Butte, city and county of. See 

main title, City and County 

OEMButte. cose 5520.121-5520.252 
City and county government, 

how merged. See main title, 


CITIES AND TOWNS (Continued) 


City and county government 

(Continued) 

Merger of City and County 

Government ....... 5520.1-5520.120 

City and town councils, powers 

MOM OTALLY 0. srost ted pholete’etsrsve cies 5039 
powers concerning’ ...'....... -) “5039 
aireraft landings) 1.728. Pole. 5039 
amusement enterprises ....... 5039 
AER ESES tet erestatsield atelel eianeere Ain 5039 
BUCEIONCETS (1 4s i243 Pe ER 5039 
automobile licenses ......... - 0039 
basement entrances .......... 5039 
boards: of shealth.). . 2.00) o0¢ . 9039 
blacksmith-shops ...4.. 0.3... 5039 
DOES: We aac pdshherseaiais .uelere otavatets 5039 
bonds, issuance of i s.', ues 5039 
borrowing money ............ 5039 
boxing matches: ‘.:.''s'ceess20+6 6039 
DLO WETIES! (.'.)6)6'0/e'si e's s(elelsiasterss'o OU Go 
building construction ........ 5039 
DUUGINGS hey t tol Hier analy stelavawmiurs 5039 
eabs-and\ carriages...) 5 3/2 5039 
COMOHETION\ rrvaicccane sce esis 5039 
CONSUS nt tretettelefatetestatettehe taiaiels 5039 
cisterns and sewers........... 5039 
City printing 1.00', Kae sametsts 5039 
COBSELMEIMS NL atic . etemral ene oven, 5039 
concealed weapons.) ie 5039 
condemnation of property.... 5039 
construction public works..... 5039 
contracting indebtedness ..... 5039 
chimneys and flues........... 5039 
crucliytoranimals tins on ie. 5039 
GANCO-NOUGES Lata’ satel. a 5039 
dangerous buildings ......... 5039 
CISCASOM UR tr atatetelarattaictes estates 503 
CAUStULeTIE Saas inhe MAT! «vente vgs 5 5039 
disturbance of peace......... 5039 
DOSS UT Gr thttetteadce tet ane ct ets 5039 
OMINSN PKG OMAING as. tate wre a ele 5039 
PRDLOGIV ER a e's s's cco depalus e's veers 5039 
EUOLOMUDANHIN ‘iin \C ala ait'ao.trarg onic os 5039 
PONCOOI Mele Disc nth eat cd ests «5 oe 5039 
fines and penalties......... vem OUoD 
TPCATEAS Bat. '" ths asin 'e's ea ae sieve ETO S 
TLV ONVODINS Mita'a!s tals atetele le erw is ares - 90039 
flagman at street crossings.... 5039 
fire department .'..'..5.%..3.. Rate OUS9 
IT OCLACKELS tiare cles ste cielaere ae -- 90039 
fire-escapes’ 9s... Merete siete ol OURO 
MIL OMELTATOR MRbaunsc nets sas ele aleleie ee 5039 
ELAM CNIS SNE Rb. nea’ staea 6 8476 oe’ - 9039 
fraudulent devices ........ cy we, 
grant of right of way........ 5039 
hats and bonnets, wearing in 

peplic tplaicess” % saris see 5039 
Norse-racingh a. s< oe SAS Rint 5039 
impounding livestock ....... - 5039 
improvement districts ....... 5039 
inspection of lumber and pro- 

CU C Eig stones Pei epee ctaan ser shes saat siG 5039 
encumbering property ....... 5039 
irrigation ditches and works.. 5039 
isolation hospitals) 24.2: ss « 5039 
Jase ose De wer eteneys einen ie ss) sea ences 
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CITIES AND TOWNS (Continued) 
City and town councils (Con- 


tinued ) 
junk-shops’ has 0210 7 27 oe 
leasing of city property...... 
livery-stablest ies cs. stead. elds 
TiC ONSOR eo assis abe aa oe 
lighting’ streets.) js jad siaidue deme 


markets and market houses... 
WATTS oie os eeohede te tess dol atts atm atpotet siete 
numbering of houses......... 
Noxious weeds, ......- dase asin 
DVULSAN CEN). (io: sseuslensadis est ae stete 
GDSCENIEY 2 5 steienstotsbstotens eaterstete 
OPlUMy, BalerOl yep ser lacciek chet he 
ordinances, power to enact.... 
Arby Walleye. ele siccseensl eile) whetihe 


passage of ordinances........ 
payment of debts .1........ oe 
DAWHSNOPS |e oic.0 o ekotereie/ stele otelels 
POCAIOTG ois cos soni 0,010 spines a 
DEStHOUSES | overs tohatetaling sale ones 
OL Tax Ne cra cecers Ac eus nae eal sia 8s 
planing-mills ........ edie eee 
poles and WITeS. « .o,0.00 pe visie ns 
POISONS wocevessroeeressrs eee 
PTIZE-HYHES .. 4 s-010'o =), + sisicle vvewie 
public grounds, 2... «sejsmewic we . 
railroad tracks and crossings.. 
regulation of Speed ojo. s:s6p010 
riding on sidewalks......... ° 


right of way for railroads.... 
running at large of cattle.... 


Bale (Ol Property gale mn n-oe shage's 
BAMA TOM ye os are elegans Sok ahs ie 
BEWELASC ISYSECIN on restate alien 
Sidewalks ........seeeeeeeeee 
signs|and awnings.......... . 
skating ANG COAStINE «5 au olen oi 
slaughter-houses .......+..- ie 
HEV LS G07 mal lle ae ahi ele! 
SOAP LACCOLICS |.) cso Broeiesse “Porous 
streets and sprinkling BOS ets 

AtTeet STAGES) se cles tise cs alelolaria 
BtTOCt, TALLOAUS" sss s's.0le so 1 ¢ aie's 
street (sprinkling) s: iiss dysiele oie 
BATEMEU ICS a vereiertare) elise ete sioheia ee 
TAXALION™ Sele dis xe eiele siete telat sii 
GUCATOTS i eieciis cisiacielain Mie sie oe 
GOVT PISLOLS waratare sts cheiarensiets f(a eee 
traffic regulations .......... . 
tree planting and protection.. 
use of county jails....... seiee 
use of city streets......escces 
VES TAMCY Penisi »:<:s lel abaitesieta. ele ord 9 loos 
vehicles licensing of ....... ve 
water and watercourses...... . 
IW ALEL SUPPLY (°s.)ossunishaye oyeiers iets 
waterworks bonds ........... 


weights and measures........ 
PV COIS: -\ 5 srs lepaeabucheus Ky sdiera aiieher reese 
WOrkKHGUBESS, cm stores fe cher seus tiane 


Clerk to render financial state- 


TROT oe) ets age kanenas kucebs seks oa tepscel waste 


Commission manager plan of gov- 


ernment 


adoption of plan, mayor to 


send certificate ..cccceres 


CITIES AND TOWNS (Continued) 
Commission manager plan of 
government (Continued) 


5039 appropriation ordinance ..... 5503 
5039 bond of commissioners........ 5443 
5039 budget, submission of........ 5502 
5039 civil service board, appoint- 

5039 ment and organization.... 5471 
5039 salaries power concerning.. 5507 
5039 city manager, control of de- 

5039 partment of public safety 5465 
5039 salary how; fixed y.....5- ont 5507 
5039 commissioners, qualification and 

5039 SOPDISM pccnciie see Ee eee 5411 
5039 commissioners, certain acts by 

5039 prohibitedis cs .-..-.. i sytstatets 5413 
5039 election when held........ . 5411 
5039 INCOLIN OS Biap.- eyeieicstelereis stele -o. 0448 
5039 Oathsand, hond 4. ¥ sieht » se agosts 
5039 preliminary authority ...... 5413 
5039 qualifications of ....... coos 5413 
5039 department of finance 

5039 creation and duties..... eee. 5466 
5039 director of finance, duties... 5466 
5039 custodian of moneys...... 5466 
5039 purchases how made by... 5466 
5039 warrants how and when 

5039 TSSUCE © wate ont gee eee 5466 
5039 department of public safety cre- 

5039 ation and duties.:...°.... 5465 
5039 elections, proclamation and 

5039 Calling Tees tn eee 5405 
5039 ballot, form and voting..... 5415 
5039 qualifications of voters..... 5415 
5039 estimate of expenses, prepara- - 
5039 FELON VOL. Sechelt etioednal ve - 5502 
5039 exception to repealing clause.. 5516 
5039 expense accounts of candidates, 

5039 Abin gh. 3M REAR <ese ROLLS 
5039 fire chief, powers of......... - 58465 
5039 fiscal“ nyetir ly). 25). % cies is teetetere tiie 5502 
5039 laws continued in force..... -- 5515 
5039 mayor, duties, vacancies...... 5444 
5039 procedure on tie vote....... 5444 
5039 meetings of commissioners, 

5039 regulation ROLAs tab Naqercie 5448 
5039 ordinances, form and passage. 5449 
5039 plat of lots, survey and filing 5487 
5039 police department, creation 

5039 and regulation ..... coos 5465 
5039 police judge, appointment.... 5470 
5039 preliminary authority of com- 

5039 Missioners. ......:-5 coeee 5442 
5039 primary ballot, form of....... 5415 
5039 prohibition certain acts by 

5039 commissioners ........... 5413 
5039 purchases how made ......... 5466 
5039 salaries city manager and 

5039 Employees! jt sis aay. Sess 5507 
5039 Contracts, regulation of award. . 5070 
5039 election when necessary...... 5070 


5039 Deposit of funds, regulation of 4767 
Donations, power to receive.... 5044.1 

5033.1 Election must be had on letting 
CONEACLOWMEN. 6:..5 01> cteheleiales 5070 
Exclusion of territory from..... 4979.1 
adoption of resolution........ 4979.2 
5404 filing of resolution and map.. 4979.3 


CITIES AND TOWNS (Continued) 


Exelusion of territory from 
(Continued) 
liability excluded territory for 
ODES wn Mares) gave tists pfst~ «esis 
petition for exclusion........- 


taxing jurisdiction retained... 


Factories, cities may furnish 
water for when .........-- 
Financial statement, clerk to 
TENGEL ..+..seeeees werceses 


Fire departments 

auditor to pay cities 50% of 
licenses 
disability and pension fund, 
creation of 

how used 
effect partial invalidity of act 
fire department relief associa- 


o 6) ees © O18 mre © 614 6S iene 


weer eseeeoee eee 


cw oecee sess eeeeeeee 


ciations 
examination of books.....-. 
organization of ......+.++. se 
payment of money to...... 


pension to retired firemen.. 
report of secretary and treas- 


Sh 1 ee AC eC nm 
service pension, payment of 
use of disability fund...... 
widows’ and orphans’ pen- 

SOME cain asker stokeiaeas sie< 


fire department relief associa- 
tion disability funds 


benefits allowed ....--++0- ‘ 
board of trustees ...+--ee-. 
UE TOS Mie wtice ie <2 s\ lekeie alee aie 


general management OL sien 

penalty for embezzlement of 
funds 

source of disability fund.... 


ete easy e100, 8: 0. 019107 @ 010 eee 


tax levy for disability fund 
use of disability fund...... 
warrants, payment of..... - 
hours of work.........+++++:: 


licenses, 50% to be paid city.. 
levy for volunteer department 
authorized 
pension fund, creation Of...6 
what benefits allowed...... 
pension when paid to retired 
firemen 
pension to widows and orphans 


ees scecrcessereves% & 


report of insurance companies 
service pension ....+--+++-+++: 
state treasurer to pay war- 
rants when ......-++.++. 
volunteer department, tax levy 
AONE War tayett esval= oeijscenshsiqpeiaedey® 
Fire protection in unincorporated 
towns 
county commissioners may 
establish fire limits.... 
directors of fire districts..... 
election on issuance of bonds. 
qualifications of voters..... 
issuance of bonds........-... 


Fiscal year ....---++eeeeeees aS 
Funding of indebtedness by.... 
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Gifts, authority to receive...... 5044.1 
statutes applicable........:.. 5044.2 
Grant of right of way to for 
pipesdines).). J268 23 ath. 3 4465.1 
Improvement district. See sub- 
title, Special Improvement 
Districts... ee sy ates 5228-5276 
Licensing of billiard and pool 
halls . (mans Gud Sa 5039.1 
Licensing of soft-drink estab- 
lishmentaims yee Ain. eee. 5039.1 
Lighting streets, improvement 
district Mors areas, AL 5259 
Merger of city and county gov- 
ernment. See main title, 
Merger of City and County 
Government ........ 5520.1-5520.120 
Natural gas, issuance of bonds to 
PROCUTS AS ei cans. 3 5039.3 
limitation on indebtedness.... 5039.3 
Negligence, nonliability for when 5086.1 
Notice of impounding animals.. 5176 
Ordinances, annual appropria- 
EVOM Wa cioieieioyele 6 so Saat «eae 5218 
Parks and playgrounds, incur- 
ring debt, for. niin. oe. 5159 
Pension fund for fire depart- 
TVCTUDS “ah. yeah. WEALIE . NPe 5117 
Platting of additions to, pro- 
CECUIBE Pais iaycisfe Ne eters ote erols 4978 
Police department 
active and eligible list, how 

STIG AM MBE ai, costes ia 5101 
age qualifications policemen... 5096.1 
appointments to, haw made... 5097 

probationary period........ 5097 
charges against policemen, how 

PEESEH, LOC pela ihe lerels. owiat.: slcteees 5100 

BDTAIMOL ey galecis-a erates Lees ~ §100 
cities, how admitted to bene- 

Hts Of ACh wasRA MBE IOS 5096.8 
deductions from monthly pay. 5096.9 
disposal of money withheld 

from) salariess tiniest. -¢,.teails 5096.10 

PILLS Waid) s} leas Swe Attendee 5096.10 
elegible list, determination of 5101 
examination of applicants.... 5099 

penalty for false statements 5099 
officers must speak and write 

Ona his hyd yee Ml tees 5106 
period of service of members. .5096.2 
police commission, appointment 5098 

compensation). )15 2 eee 5098 

examination of applicants.. 5099 
poling reserves uewsid. ae 5096.2 

disability, eligibility ....... 5096.4 
presentation and trial of 

charges against ......... 5100 
qualification of members...... 5106 
retirement list, emergency calls 5096.3 
retirement on half pay when.. 5106 
salary and expenses during ill- 

NIOSH y| Hares ARE A. 5096.6 
salary of policemen on reserve 

HSt seeeeeceeeeseeeees «e+ 5096.5 
SUSPENSIONS ..essceeseeees . 5100 
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CITIES AND TOWNS (Continued) 
Police department (Continued) 
tax levy to pay for salaries.. 5096.7 


terms of members of......... 5097 
Powers of city and town coun- 

CLUB: es aisia'e wint tha CARsEre latiotets 5039 
Snow and ice, nonliability for 

megligence, when ...'./..3... 5086.1 


Special improvement districts 
(other than lighting) 
bonds or warrants issued to 
pay for improvements.... 5250 
certification and collection of 


special assessments ...... 5251 
certification delinquent taxes 
to county treasurer...... 5215.1 
collection of special assess- 
ments, how made......... 5251 
delinquent assessments ..... 5215.1 
cost of improvements in ex- 
tendediidistriets) cs) ati. 5228 
lighting streets, creation dis- 
trieti for: surisner A 5259 
payment for improvements, 
DOW, AGEs (sale sfelete SEL 5250 
payment for improvements, 
how assessed: 022 00 5238 
what property excepted..... 5238 
property owners may do work 
VOTE Sckdlalells etahele's o'e' wet! 5288 


protests against proposed work 5229 
street sprinkling, how done... 5272 


cost, how assessed ......... 0276 
unplatted lands included in 
district :wheps sep Siiains 5238.1 


Special improvement districts 
for street lighting 


assessment of cost how...... 5260 
contract for maintenance..... 5266 
Creation, (OL s aca ccidey deat «gee 5259 
maintenance fund ........... 5266 
petition for discontinuance... 5269 
posts, size and style of....... 5261 
procedure on passage resolu- 

FON, Atentivon she ERAT 5261 
proportion of cost borne by 

abutting ‘property. J...) 5260 
resolution assessing cost..... 5265 
resolution of intention....... 5261 


United States lands excepted. 5271 
Soft-drink establishments, licens- 


ANMree OL emis obs tints thei srarel ea" t 5039.1 
State examiner’s fund, contribu- 
PLOTS EO: cto etiats jeer eter ertecrmapens 6014.73 


Street lighting. See sub-title, 
Special Improvement  Dis- 
tricts for Street Lighting 

Street sprinkling, how done.... 5272 


assessment of cost........... 5276 
Taxes, amount of for general 

municipal purposes......... 5194 

ANDUAM MAK IVEY Deis tlle ince ete 5216 
certification delinquent im- 


provement district taxes.. 5215.1 
in cities which have exceeded 

constitutional limit of in- 

GEhteANeBS, sisiercrers coe eure el OL OL 


CITIES AND TOWNS (Continued) 


Unincorporated towns, fire pro- 


PCCLION IM «iets eres crete 5148A-5150 
Water may be furnished to out- 
side industries when...... 5039.2 


CITY CLERK 


See Cities and Towns........... 5033.1 


CITY AND COUNTY GOVERN- 


MENT, MERGER OF 


See Merger of City and County 
Government .......5520.1-5520.120 


CITIZENS 


Who deemed for purposes fish 
ANG. Fae, IRWS as one msiae eee 3685 


CITY AND COUNTY OF BUTTE 


Act applies to what territory. .5520.121 
Administrative service, regula- 


EON. [Ot cae sa cnn stron tee 5520.148 
Advisory board, appointment of 

oni ys ou Nala faces Vln senabinas aecaeTe 5520.158 
Affidavit on initiative and other 

PetIEIONS A» Satine eee 5520.145 
Assessor, election, duties and sal- 

AL Vi Gere spore’ sis evescieclsmedeteterenseatees 5520.168 
duties as to tax maps....... 5520.169 
duties as to special assess- 

THONGS. ors sisiehnby Roatan. 5520.170 
Assistants, employment of...5520.155 
Amendment of petitions....... 5520.147 
Appointments, restrictions con- 

GOTTLOB Kates ails ai otahyiee 5520.151 
Appraisal property on adoption 

AGU i cschaile syoleroyaievenee feeb ee oe 5520.247 
Appropriation ordinance....... 5520.172 

accounts of to. be kept...... 5520.182 

TOD sink ng PORE eset ope ele 5520.198 

what to be credited to....... 5520.186 
Attorney, appointment, salary 

BMG SOUtLORY . wattwmcta eanenhains aoe 5520.160 
Audit and account, division of 

bia eta ile d oighteen cage os eeee ee d020,163 
Sudit, of DO0ksUDY: .., senmcd sans 5520.164 

Bonds, issuance to fund obliga- 

PIDMS Siac srpiei ate? pesca uae 5520.197 
Bonds required of officers..... 5520,241 
Borrowing money, regulation of 

sep eashacheten tierce stars atcciers me metaes 5520.197 


Budget, form and contents....5520.171 


passage appropriation  ordi- 
TIATICE Wieteore selevai. son isccperets 5520172 
Citizens’ advisory board, ap- 
PommimrenG 6 Ofte keine tee ue 5520.158 
City and county attorney, ap- 
pointment and duties...... 5520.160 
Claims, how paid........ eo ee+, 0020183 
UDVESTLOA LOM OL. wucietalsnal cavers ene 5520.184 
Commission, qualifications and 
GOL p wevtpal subyore Monette. ee ucua tei Teta 5520.123 
absence vacates seat when. .5520.129 
board of equalization..... - .5520,240 
ONG Ol CN meee oe ceeee. .0020,241 


Clerk (Of ‘hicitere et siitas mene OOR way 


er 
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CITY. AND COUNTY OF BUTTE 


(Continued) 

Commission (Continued) 
county board of health......5520.206 
MOMMPEMSAGHOUS is ss. ce ec ewe 5520.129 
expulsion of members when. .5520.125 
forfeiture of pay for absence.5520.129 
investigation of departments 


5 OS ORG eat tad nen 5520.159 
meetings, how called and held 
RIN fo Where We lo (dua wlererettre’ oe vbehele 5520124 
LORS OE 15's )e 37's aelets oes 5520.129 
not to hold other offices..... §520.239 
DOW EESMEWorve tise vis, «, later ae ene ele 5520.125 
president, election and powers 
SBE GEIR PEP Ace FSP ere md 5520.126 
GRO UTM | Sitar s iM ensrere ne aikeats tan 5520,128 
recall of. See sub-title, Recall 
Festriction on Jee 2o8 | eo, 5520.239 
salary schedule established by 
BA La TURN OL Matt atet os 5520.157 
tax levy made by........... 5520.173 
transition of government regu- 
LationsonNe less wie ee ae 5520.248 
vacancies in, how filled...... 5520.123 
voting ...... poesred hewelics ok SESE lala 5520.128 


Compensation of commission. .5520.129 
Compensation of officers and em- 


PLOVEES ae ss eee et ee 5520.157 
Continuation existing districts.5520.178 
Contracts, alteration of........ 5520.201 

Awarded, BOW: 22.5 5's UN EN 5520.200 
certification by director of 
SETINCOMM atetet sha) aia ata. sstohe teners 5520.185 
WHEMTEV Oldest ste oon toe walle 5520.187 
County board of health........5520.206 
Debt,, hmitation -on 223). OS 9. 5520.196 
Departments, enumeration of...5520.154 
control by commission....... 5520.154 
employment of assistants... .5520.155 
Department of health.......... 5520.205 
Depositories, designation of... .5520.188 
POW SOL. Vee HAY Heh. Leh alors 5520.188 
new bond when required. .5520.190 
deposit of funds in....... .».0020.192 
deposit of securities by...... 5520.189 
continuation of securities. .5520.191 
interest on deposits......... 5520.189 
interest on daily balances... .5520.193 
liability of treasurer........ 5520.195 
Director of finance, duties gener- 
eee: Rr we baa ois ad tra 5520.127 


certification of contracts by. .5520.185 
pay-roll, duty to examine... .5520.184 
purchasing agent............ 5520.166 
specific powers and duties. .5520.161 
statement of revenues, duty to 


iA TBEN Lee" Ns A Ga 5520.162 
Director of public works, powers 
LOLI OR 5.6 ono) * © 24 seven nie 5520.203 


Division of audit and account 
5520.163-5520.164 


Division of treasury........... 5520.165 
Duties of officers to commence 

Whenwey DOIN 72s eae 5520.246 
Effect of adoption of act...... 5520.121 


Effect partial invalidity act...5520.252 
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CITY AND COUNTY OF BUTTE 


(Continued) 
Election how held on adoption 
CLP Rety La en, serie 5520.216 
Election on adoption of act... .5520.249 
ballot, form: of...../J... oees.0520.250 
effect of election............5520.251 
petition for..... Saris Sees +. .0020.249 
Elections, contents of ballot, tie 
MOLO: 4.5.0.0 alert oarameee Okey Dias 5520.226 
Elections, municipal primary. 


See sub-title, Primary Election 
Electoral board, conduct of elec- 


BLOODS VT oe ign, he RAS Repay A ay | 
eanvass of returns.......... 5520.217 
Employees, list to be kept by di- 
rector of finance: ......., 5520.156 
payment salary when with- 
TOL oe gee ee ae 5520.156 


Existing contracts continued. ..5520,244 
Existing districts continued. ..5520.178 
Existing ordinances continued .5520.245 
Financial procedure, regulation 


OEM acres oo ke eleielaletate Girl avails 5520.171 
Hirey department... 60 irr) | 5520.207 
firemen’s disability fund... .5520.208 
WACRIU VGA Ta. cc ou tito ene 5520.171 
Franchises, regulation of grant 
CT aah 0 etre tld ee ba aL 5520.133 
Funding obligations authorized 
shat efatis febata state ei staedes, Cedar ari a laptan 5520.197 
General regulations affecting 
transfers on adoption of 
BO Aids oes s OURS BOTT 5520.247 
Health department............ 5520.205 
county board of health...... 5520.206 
Interest on bank deposits...... 5520.189 
Interest on daily balances..... 5520.193 
Initiative, submission of ordi- 
IL EUNC ES MOV 520s 2 ke eee 5520.135 
affidavit to accompany peti- 

Ee a AD Se Be UT 5520.145 
amendment of petition...... 5520.146 
assembling, certification and 

HUMPS ese hed cae 5520.146 
certification and submission. .5520.136 
Signatures on petitions...... 5520.145 
submission of amended ordi- 

MARCO o2 ov vata eeeeees -0020.139 
submission of repealing ordi- 

MAN COls piety sates dels seats Ge « 5520.140 
submission to electors.......5520.137 
time for submission......... 5520.138 


Investigation of departments by 
commission or manager....5520.159 
Investments of sinking funds, 
How» Madge. do. ss wex sd Helos 5520.199 
Limitation on indebtedness... .5520.196 
Manager, appointment and _ re- 


TOV AL saass.s, o,0l0sale ah anecieepa slate 5520.148 
appointments by........ + ee. -0020.149 
ORGIES Si! He, «ae ha, Caaete: aoa ree 5520.241 
citizens’ advisory board ap- 

Pointed) byrirss a Gel oivskes 519 5520.158 
ditties) of, (1.4 a Melts 5520.152 


duty to attend meetings.....5520.153 
powers restrictions on.......5520.151 
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CITY AND COUNTY OF BUTTE 


(Continued) 
Manager (Continued) 
procedure for removal or sus- 


PELSLORM teeysiapeys tes be Bre erage. ace 5520.150 
responsibility, , of ju... svete «de 5520.149 
BBIArY i. peu oe emakiadst kee 5520.148 

Meetings of commission how 
called vand  heldicani% oki 5520.124 
Mileage of commission........ 5520.129 


Municipality a body politic...5520.122 
Money how drawn from treasury 


BEY, SDMA MOAR OL LN 5520.181 
Nominations at primaries, how 

AVG) Oy toeietae ments teus 5520.219-5520.221 
Notice of election, publication 

OL eh etn ern cs Riera 5520.225 
Officers, powers before and after 

BCOPUON GAGE Mike cues eels 5520.216 

solicitation forbidden...... 5520.236 


duties to commence when... .5520.246 
interest in contracts forbidden 


Pea Cer tae tal arcu iatis inva gh resercte 5520.243 
OAGDU OT ste ieee ety emiets inte 5520.242 
other restriction on.......... 5 520.237 


penalties for violation... .5520.238 
special perquisites forbidden 


nh ais UN as A ANC en 5520.235 
Ordinances, regulation of...... 5520.130 
appropriation ordinance......5520.172 
eflectiverdate wot benno biwnic ots 9520.133 
emergency measures......... 5520.133 
OEMaAcling) ‘CLAUSE. . 34:05 ielopers\ 4: <e 5520.130 
initiative proposal of........ 5520.135 


submission to electors ....5520.137 
submission of amended ordi- 


NAN.CA ceerveyey. hee fe seeks es 5520.139 
submission of repealing  or- 

Ginanee snus w- caveke pean 5520.140 

publication, Ofs ass: <> gona 5520.131 
recording and authentication 

OL) <u sre Fae eas ohio s perce otk 5520.134 
referendum on when and how 

Mav digi asata clave ues cree eer ce 5520.141 

PO VASSd-,\ HO Wray wis. bse cicusee ents 5520.132 


vote required for passage... .5520.133 
Pay-rolls, examination by di- 


TOCLOL, «NANCE si44 hse. HA 5520.184 
Penalties for violation of act. .5520.238 
Police court and judge........ 5520.210 
Police department, powers and 

QUtLES | sie Lt AERO, 5520.202 
Political solicitation by officers 

HOT DIC eM Mh ele) MS Eee tie 5520.236 
Powers of commission ........ 5520.125 
Powers of director of finance. .5520.161 
Powers of municipality....... 5520.122 
President of commission, election 

ANA /POWREBe 4. fh.iar lesen oeese te 5520.126 

metropolitan police act applica- 
POMOr pe ccde ber sechans teaetons dete cseedincnciaee 5520.202 
Primary municipal elections 
acceptance by nominees..... 5520,221 
contents . of » ballot,..........!. 82 5520.226 
date of holding....... eos. .0520.218 


filing of papers......6..006.5520.221 
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CITY AND COUNTY OF BUTTE 


(Continued) 
Primary municipal _ elections 
(Continued) 
notice of election, publication 
Oa sina Rei ain Mea ieee 5520.225 
nominations by petition..... 5520.219 
TOTM. OF PSLILLGN .s mini eapyeie is 5520.220 
order of names, how deter- 
MING) da yee sis eke te 5520.223 
party designation forbidden 
Danis peers ric lei tee 5520.222 
polls when open............. 5520.218 
tie vote, procedure on...... 5520.226 
voter may write names on bal- 
EGU: is n/a) cies crersin ce as ee ener 5520.224 
who declared elected...... .. -0020.226 
Public works, department of, 
powers of director........ 5520.203 
Public works, how constructed 
We ik ee ee alee aie ae 5520.211 
Purchasing agent, duties of...5520.166 
supplies how purchased...... 5520.167 


Quorum of commission........5020.128 
Recall of. commission 


ballot, form. of....... AA I 5520.231 
effect of election......c.6..-. 5520.232 
election on recall............ 5520.229 


petitions, return and filing. .5520.228 
limitations as to time of fil- 


TNO) Re opere lhe raclo itera 5520.234 
procedure , FOr. 2s eens «eon Be 5520.227 
resignation pending recall, ef- 

CECE dO, g suegkew len ties er uerae 5520.233 


submission of petition.......5520.229 
two or more recalls, how sub- 


PRAGTOG |. cise aay reat 5520.230 
voting machines use prohibited 
ibis televoxe he Refeuedt tagmeeia ss he Tee 5520.231 
Recall petitions, signatures on 
siaennal. Syhlead 26 basa 5520.145 
assembling and filing..... «..0020.146 
Reeording of ordinances....... 5520.134 
Referendum on ordinances, when 
and how had...... sooee es  0020.141 
AMeNAMIENt | OL. 's teat wedi 5520.147 
assembling and filing petitions 
«SE ERs Be ee 5520.146 
ballot title, form of......... 5520.143 
certification of petitions for 
Parenter s ettet anette ate Mee tCtaeee ee 5520.142 
preliminary acts........ 1eorsveee 5520.144 
reconsideration by commission 
Saree 0 Piaele Se ad ade es RO 5520.142 
signatures on petition...... 5520.145 
Removal of manager, procedure 
POE aie tiele aie ERR eee 5520.150 
OMlAry, OF BSRCRSOL. c ncnre sisters Wee 5520.168 
Salary of commissioner....... 5520.129 
Salary of city and county attor- 
BLO VM 5) avin =< sisys oisvaia the ite tee 5520.160 
Salaries, payment when withheld 
RAMON Gates cau Nea has 4 5520.156 
Salaries when recovered on bond 
OL, OF COR m uy sminideratiais Bae 5520.156 


Salary of manager............5520.148 
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CITY. AND COUNTY OF BUTTE 


(Continued) 
Salaries to be fixed by ordinance 
POPES TK SOE IU. POE O20 57 
Scope MoLaaetwme as eS PUI §520.121 
Sheriff, powers, duties and salary 
NAN SERRA. ae o77 eee So20I208 
Signatures on initiative and 
OLNER MOLITIONS) so 158% te 5520.145 
Sinking fund, appropriation for 
S CUS ORO ETT CIA MROPaT C1055 5520.198 
Sinking fund board, appointment 
Snide POW ers.” .). < .\. et le% whos 5520.199 
Special assessments, duty of as- 
HOSHOX Players = ote clslehemre sichets, stele 5520.170 
limitation tax levy for...... 5520.175 
Special improvement districts, 
procedure to create....... 5520.212 
general laws applicable to. .5520.215 
notice to property owners... .5520.214 
report on creation of........ 5520.213 
Submission of act to electors. .5520,249 
Superintendent of schools...... 5520.209 
Surveyor, duties, how performed 
PUA DSTO oe st 5920,208 
Taxation 
collection of taxes, how made 
LPIw AG STN. ote E aeale aes 5520.177 
levy for existing districts. ..5520.178 
levy made by commission... .5520.173 
MAT ALIOMN OM) Wiens «45.240 sine 5520.174 
limitation on in special dis- 
EEICES Fives a b2ee vols pissaia sis 5520.175 
limitation of general tax laws 
Kae PIRES idiots farehalene nares 5520.179 
tax limits, preparation of...5520.176 


tax maps, preparation by as- 


SOSSOE. ia esa 45e-9 «45.0 loKhisht eee 5520.169 
taxes, how levied after adop- 
FIOM, OF AChin~jn 5.6 \.loen cays 5520.247 
Transfer of balances of appro- 
priations ......00 secede. 5520.180 
Transfers on adoption of act, 
regulation of..... Sere ciate .5520,247 
Treasury division of........... 5520.165 
liability of treasurer........5520.195 


money how drawn from treas- 
ICY, ey. o Gls mbes QO Aho “ee 5520.181 
payments made by check... .5520,194 


treasurer to make monthly 
statements 4.).. 62... sswae> 5520.193 
Transition of government, regu- 
TatiOnnGii. Pccua cls ee. inet 5520.248 
Voting machines, use on recall 
elections prohibited........ 5520,231 
CLAIMS 
Against estates, time for suit 
OTIS fein cis, 31 a aIE opciate) ol «tahoe tie pled LOLS 
CLASSIFICATION 
State, clandst'y. 2). sy. sie wee -..- 1805.16 
CLASSIFICATION LAW 
Percentage basis, how deter- 


mined for taxation.......... 2000.3 
board of equalization to fix.. 2000.4 


CLASSIFICATION LAW 
tinued) 
Percentage basis (Continued) 
county clerk to apply percent- 
ages . 


(Con- 


2000.5 


CLAY 


Leases of state lands for...... 
SHaherees oleh wun cbs woee ee -1805.52-1805.55 


CLERGYMEN 


Cannot be examined as witnesses 
when 


coe eeeeeerseeese es ee eevee 


CLERK. DISTRICT COURT 


Index book for criminal bonds 
KOMEDI AM a crasc Merce s voursituterats 4818.1 
Transcribing records on creation 


New .county + Mes ea es 9) 4402 
CLERK OF SCHOOL DISTRICT 
See, also, Schools Public 
Census, duties in connection with 1051 
compensation for taking...... 1051 
CLERKSHIPS 
Consolidated boards............ 123.1 
CLOTHES 
Factory for manufacture to be 
installed at state prison 
"Vetatetele’s o's ae oeeeeee 12447,.1-12447,11 
COAL DEALERS 
Accurate invoice coal required.. 3546.1 
duty of: dealers: /:.0522)...0% 3546.2 
Enforcement of act, duty of offi- 
COTM cla etermtter ate) ceieve ste eer 3546.6 
Full weight and quality coal to 
WE PIV ON. atale nelete's 8s) Ate ote 3546.3 
Invoices, copies to be kept for 
inspection. ...... Gal ste ecistavaters 3546.4 


Penalty for violation of act.... 3546.5 


COAL LANDS 


Leases of. See Department of 
State Lands and Investments 


» Moet AA oeeseeeese -1805.38-1805.47 
COAL MINING 
Blasting regulations........... - 8524 
Cross-cuts, regulation of con- 
StPUCTLOD ey me 2 eose apse AAP Ed 3504 
Ventilation of mines, regula- 
CLOW MMOL fibers, sass stasis trotters 3504 
CODES 
See Revised Codes of 1921 
De Pig a ao 0d a agree 5546.1-5546.3 


COMMISSION, FISH AND GAME 
See Fish and Game Laws 
COMMISSION-MANAGER PLAN 
OF GOVERNMENT 
See Cities and Towns........0404-5516 
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COMMISSIONER OF AGRICUL- 


TURE 
See Agriculture, Department of 


COMMISSIONER OF INSURANCE 
May suspend license of ' insur- 


BUCEVAGENTSae e cleleisiaisie ste cies 6124 
general powers concerning.... 6124 
Salary POPS purty ye yieiei-srueysrchensionuete 440.5 
State auditor ex officio........ : 162 
powers and salary......... et 162 


COMMISSIONER OF 
LANDS 


Appointment, term and bond... 1805.5 


COMMITTEEMEN 
County and city, how elected.. 662 
powers and term,....... ja oe Oi 662 
National committeeman and 


woman, how elected........ 663 
Powers and terM...sereccccee 663 


COMMITMEN TS 
Attorney general to draw blanks 199.1 


COMMON SCHOOL EQUALIZA- 
TION BOARD 
Creation. eats e sles cieaieeh LoOdeS 
Distribution of funds by..... ess /1201.3 
Equalization of program by..... 1201.3 
Funds, how distributed by....... 1201.4 


COMPENSATION 
See Workmen’s Compensation 
AG Senha a ties. <gaia hs «...2837-2990A 
CONDITIONAL SALES CON- 
TRACTS 
ME OE es dels w civalsie te ASE ele 7594 


Railroad equipment and rolling 
BLOCK ce sinennman -Uberuyie — 6537 


CONGRESSIONAL ACTS 
Acceptance for experiment sta- 


TRONS HO eee ices G haa, POOL 
Who may receive funds........ 893.2 
CONSERVATION 
Oil and gas. See Oil and Gas 
e@oeseeee eereeeerecees .3547.1-3547.4 


CONSOLIDATED BOARDS 


Clerkships consolidated ....... 123.1 
CONSTITUTION 
Amendments, how placed on 
Ot Maeve miaa wise Wore ON bate 103 
Amendments, how published... 537.1 
cost, how paid..... ice atehaeieete 537.1 
CONTEMPTS 


Punishment witnesses for con- 
tempt summons of state 
board of equalization......10377,25 


CONTRACTS 


For state buildings and improve- 
ments. See Buildings... .259.1-259.6 
For state printing and supplies 293.6 
Limitations on. letting highway 
GONtLACES |v galds + Gedaelns = ats 22 
Title reservation contracts, filing 


of eeoeeseeoeseoeooeeeeeeoeseeeee 4 


CONDEMNATION PROCEEDINGS 
See Eminent Domain......ccece. 9947 


CONSENT 
To sale of property by guardian 10434 


CONSPIRACY 
Unfair discrimination in pur- 
chase of commodities....... 10904 
CONVENTIONS 


To nominate presidential elec- 
tors and delegates to na- 


tional conventions ..... 673.1-673.8 
CO-OPERATIVE ASSOCIATIONS 
May handle seeds, how......... 3592.9 


CO-OPERATIVE MARKETING 


Annual report of associations... 6445 
Marketing agreements, recording 
DOL Odlils an nat eae eens 6449.1 
assignment of security........ 6449.6 
acknowledgment and record- 
nets, LT. SOE coer 6449.6 
how executed and filed....... 
index to be kept............. 6449.7 
record to convey full title 
whens hee! sso ss e Bn rere Seu 
where) filed tin. DasASL. MeN mee 6449.3 


constructive notice of record 6449.4. 


CORPORATIONS 


Amendment articles of incorpora- 
tion, how: - «660s! OR Aaa 5918 
Annual statement of........... 6003 
verification and filing......... 6003 
Cemetery associations. See Cem- 
etery Associations ...... 6489-6494 
Continuous succession when au- 
thorized 50h. ste wo gestern 5916.1 
certificate to be filed with 
Colnty clerk ly 222. esi 5916.2 
Dissolution by district court, ap- 
plication for and hearing on 9927 
Extension term of existence, how 
effected 
Foreign Corporations 
fees for filing articles....... 
additional fees, when...... 
penalty for failure to pay... 145.6 
report of capital stock..... - 145.2 
statement may be demanded. 145.3 
stock of no par value, how 
estimated Rin. Fiitvctedsiers er 
stock, how computed......... 145.3 
what corporations must pay 
fees @eceeoveveeeeeeeeeesed 145.7 


1146 


! 


ee a 


INDEX. 
[References are to Sections] 


CORPORATIONS (Continued) 

Insurance on lives of officers, 
power to change............ 5942.1 

License tax. See Taxation. .2299-2303.1 

Life insurance companies. See 


Life Insurance Companies 
Bees 5 a eee eee eee .6208.1-6280 

Mortgages, how executed and 
hero ssid ne Hs. ues. aa 8273 


Officers, corporations may change 
insurance on lives of how... 
Redemption from sales of prop- 
erty, how made............ 9444 
Religious, social and benevolent. 
See Religious, Social and Be- 
nevolent Corporations ...6453-—6455 


5942.1 


COSTS 
Disposal of P62 UST ee 12483 
statement to be filed........ . 12433 
In condemnation proceedings... 9947 
In mandamus proceedings....... 9858 
Lien foreclosure, what costs al- 
POWORP ONS 0% us eo Ae 9799 


foreclosure threshermen’s liens 9799.1 
State, municipalities and officers 
Oxempt trom Teac csecsee + 9810 


COUNTIES 
Bonds 

amortization plan, bonds to be 
ISSUEM ONCE. Ve Me. ee 4639.1 
bond fund, creation and use.. 4622 
consideration of bids........ 4639.3 
definition of terms........ oe. 4639.2 
notice of sale, contents of..... 4639.4 

copy to be sent register state. 

| ihe gt Society 4639.5 

procedure if commissioners fail 
tormake leviyiy ses wien... ste 4622 

refunding bonds, regulation of 
RADE O ie do nto, 5's sa) Saban 4614 
sinking fund, how invested... 4622.1 
tax levy to pay..cc.ce.creee 4622 


Boundaries 
HOTZUS COUNTY seccsececceeee | S010 


Judith Basin: (00000 2. Rea 25 
Ne Ce ae Bia ieserutelor she mate oe. 4327.1 
ME OCLOLOUMERO si a's .wisie goj4id0 slahhn 4337.1 
Yellowstone and Carbon, line 
between ....... bests. slabeileys 4358.1 
Contingent fund, disposal of sur- 
TALUS y he ceys nein. aR 4633 
Deposit of public moneys, regu- 
AGU Og och) eyes cy oi ovsi oxecons let 4767 
Election county commissioners 
on creation new county..... 4396.2 
Election state senator on crea- 
sion New county: . « s,.\s s,s 4s" 4396.1 
Fairs, appointment of commis- 
SUOMI ee ie a igle-s "c's widlens olene alate 4545 
appropriation and tax levy 
foe rs. A borebisi init a dee aia LOSS 


Funds, how and where deposited 4767 
Gifts and donations, power to 
FECOLVO ..... sielhat sletelerecie ees A es L 


COUNTIES (Continued) 


Health officer, deputies may be 


appointed: when, ..,i,.,.,. + kinalas 4527 
Jails, receipt of federal prisoners 

JOG) vie cates Goa depletes 12472.1-12472.2 
Librarian, appointment and qual- 

ificationsy sai ged beens . 8 4565 
May redeem bonds held by state 

WeARGIE 5 ale cima see oi deta taae Ap ee aks 


Merger of city and county gov- 
ernment. See Merger of 
City and County Govern- 


MMMC TI Gis face a's ale alia ales ioe 5520.1-5520.120 
Officers not to receive fees for 
OTL ATI SOLAOS shone na emibede Slade ae - 4864 


Petty cash fund, creation of.... 4632 
Poor, contract for medicine and 


BEGET MATE Oust: dain Nels jdlavesstss ates 4527 
Purchase of county warrants, 
When authorized .......,.,5.s)06- 4639.6 


Records to be transferred on 
creation new county ...... 4402 
Ales ctranster, OF 5 <\cs.« sle.e,e « «eo. 4402 
Salary county officers, how paid 4868 

power of county commissioners 


OES Mes GR 5 clei s s/h alia 4465 
State examiner’s fund, contribu- 
fe RAIN LOW ania’ a iy Hace Nica oheip alec 6014.73 
Transfer pending actions on 
creation new county ....... 4403 


Validation certain bond issues.. 540.3 


COUNTY AND CITY COMMIT- 


TEEMEN 


See Committeemen . 662-663 


eoeeceseeees 


COUNTY ATTORNEY 


Coal dealers law, duty to en- 
POLES As aie ee de eieuaLeelonsjaseeieis > 3546.6 
Duty to prosecute for failure 
officers to provide sinking 


ONS 6 wate sip aid oic alata aoe ai ea oe 463.3 © 
AOION, ROW TEIOG on. cua ica cae 463.3 
Duty to report to state examiner 
VE TROTRG da 'a\ no's, as] atid ise /ianaiois fel 210 


Duty to represent state on mort- 

gage foreclosures when ..1805.112 
Duties in connection with school 

bond proceedings ........5. 1224.23 
Salatys HOW PAld Ss ce /cemeeete des UeoOS 


COUNTY AUDITOR 


See Auditor, County 


COUNTY BOARD OF EDUCA- 


TIONAL EXAMINERS ; 
Creation and duties.......... 1090-1091 


COUNTY CLERK 


Annual report, duty to make.... 4814 
salary warrant, when withheld 4814.1 
Clerk board county commission- 


GERM is \c.ci1se se fae SS IR RS 4811 
DUbIOH OTs). ../5's si sogaetaieta id eters. 6 4811 
Duty to arrange ballots at pri- 

Mary, ClbCTODies cigs << = sa! s 649 
Duty to report valuation school 

GUSETICTS os ie nial statis e's phe te °s;'e 1215 
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COUNTY CLERK (Continued) 


Duty to post lists of voters 
When i psycesiepye 's earte omeatomes 540.2 
Transcribing records on creation 
new county ..... eS dedaces . 4402 
COUNTY COMMISSIONERS 
Advertising county resources au- 
CHOPTTOR eR oi elslein ps eretensts 4470.1 
amount of appropriation..... 4470.2 
Appoint county high school trus- 
UOGR ates tte’ e) avail el sterees's oucint st ote 1267 
Barbed wire fences, authority 
CONCETHING  Saccset ous 3376.2-3376.3 
Bonds for rasta de: power to 
ASBUD serdar c'eicis o his'eie esis cie's'sist. ates 
Clerk of board. ete bate epee tete riers 4811 
Deputies and assistants to county 
officers, power to regulate 
appointment and salary .... 4874 
Duty to enter report state ex- 
aminer in minutes.......... 210.1 
Duty to furnish books third class 
school districts ............ 1014.4 
Election judges appointment of 587 
TUMBST MOLY csi. Gi roytye hearers A 588 
Election on creation new county 4396.2 
Enumeration of powers......... 4465 
Expenses attending general meet- 
ings county commissioners, 
PSYVMLEND NOEs mercies eo crete te 443 
Grant of right of way for pipe- 
line construction .......... 4465. : 
Joint school district levies, duty 
OP IUAL Gal eis) cis-e wehela 1036.1-1036. 2 


Liability for failure to make 
school district bond tax levy 1224.27 


court may mandamus........ 1224.27 
Old age pensions. See Old Age 
PensvOnMACt Ie acct oi 4541.1-4541.25 
Payment of workers extermina- 
ting’ insect “pests... 6)... . 4502 
purchase of equipment to ex- 
terminate pests ....%. 2... 4503 
Petty. cash fund, power to set 
ASLMC Nel aiehes She eieks o. eae 9 obits 4632 
Powers of generally ........... 4465 
account, examination and al- 
LOWONGEY ois Nate sopsketetslausrolale mic 4465 
bonds power ‘to issue...... oe. 4465 
care for county property.... 4465 
compensation of officers, powers 
OMG lo nacihcigk tind a online 4465 
divide county into townships. 4465 
election precincts ........... 4465 
highways, management of. .1622—4465 
insure county buildings ...... 4465 
TH@OMSESmugiids cis « paeeiel pene 4465 
printing, power to contract 
LOR rats eaeleroees sesh vata eee ey or ater 4465 
POOL, Care “OF ss aca now essa 4465 
public buildings, power to 
EOC UT Prete ts ator chitel ate! onpeate Ls 4465 
Powers of generally 
publish record of proceedings 
Ce I RR a We 1 NPP ile A AL 4465 
sale of property at auction... 4465 
seal, adoption, Of) 0.0... eee es 4465 


COUNTY COMMISSIONERS (Con- 
tinued) 

Powers of generally (Continued) 
suits, control of 
supervision other county offi- 

cers 
taxes, power to. levy...... ails 
vacancies, power to fill... 

Powers over highways......... 

Refunding bonds, power to issue 

Reports concerning highways, 

duty to make 

Roadbuilder, power to employ.. 

Road districts, power to create. 


eC 


eee 


Rodent destruction authorized, 
procedure) Linanhwau) au 2561.1-2561.6 
Roundup of abandoned horses 
TOY. yas sie wee inh gta, Seip aL 4520.3 
Sale of unredeemed county prop- 
CLLYH DY G tenths quf- aac rads 35 
Seed liens, duty to _ release 
WHEN wis wclepecivues peiuis iy os 1805.111 
Weed commissioners, employment 
BY e's cise sels/sl3) ete nee eee 4508 
inspection and notice to land 
ODOT bles cust Sfepsetoy paresis ci 4509 
procedure when noxious weeds 
INVCROPS. Kies arrears eee = eke 4512 
recovery of cost from owner.. 4511 
BETVICE OL NOC of, le] vermisieies 4510 
procedure to enforce notice. 4511 
COUNTY HIGH SCHOOLS 
See Schools Public: Sub-title, High 
Schools 
COUNTY OFFICERS 
Deputies, limitation on appoint- 
eeu DCE: Reanim ere e eee 5 a 412 
COUNTY SUPERINTENDENT 
OF SCHOOLS 
Duties in connection with teach- 
ers’ retirement salary act.. 1124 
Statement by as to number of 
teachers, (eb¢..05... 0s pict omeleletste meh ilies 
COUNTY SURVEYOR 
Control of highways by in cer- 
TAAN (COUNTER TA AD. tee te ke 1622.1 
powers and*duties*i.te.c ss. s 1622.1 
Highway plat books, duty to 
prepare, [Axel Ne. Aleka 1622 
Road supervisor abolished ...... 1622.2 
Special deputy to be appointed 
WIG» avetontselebokersiorsse's ec alamtal 1652 
COUNTY UNIT SYSTEM 
Procedure for adoption ........ 1042 


COURT COSTS 
Seek Costs. . tes cee coals 


COURT STENOGRAPHERS 
Salary and expense allowance.. 


COYOTES 
BOUDT VN OU sisteteletets cats e's oc islteeee 


4465 


4465 
4465 
4465 
1622 
4614 


1622 
1622 
1622 


- - 9799-9810 
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CREAM CRIMINAL OFFENSES  ((Con- 
Cleansing of containers required 3572.1 tinued ) 
ponalty °°.) ooo... ee IIG SS t 0e3572.2 Land laws, violation of........ 
Sampling, regulation of ........ 3570.2 Ma ee 1805.118-1805,119 
eat inspection act, violation 
CRIME of Ein 2s ae tsa al 3350.13 
Drunkenness no excuse for..... 10728 Milk and cream stations, oper- 
ating without license...... 3570 
CRIMINAL OFFENSES Misconduct of officers charged 
Alien land law, violation of.... 3043.6 with enforcement oil and 
Apple box act, violation of.... 4272 gas. lawseie. 40 sail vores 1882.21 
Automobile driver, failure to re- Mortgaged property, selling or 
port: ‘aecidents L323). 62.0: 1744.1 FEMIO VERS Ohitiainss och ikl ene J 8291 
Automobiles, operating without Motor vehicle transportation 
certificate of title......... 1763.4 act, violation: of, 04... %si 51) 3858.9 
alteration of engine number. .1763.15 Narcotics, illegal possession or 
alteration or forgery certifi- BANGS. Slee nestle. 3202 
eate of Hitless 25.. 7002, 1763.12 Oil and gas conservation act, 
false statements in applica- Violation, Of Mee Rmesls ..eeses 3547.3 
tion for registration..... 1763.9 Old age pension, false procure- 
fraudulent trdusfer of....... 1763.9 ment of, ...Jfsssie eds ssa Lea 4541.16 
Bank act, violation of. See Banks and other: penalties ....550. eee 4541.17 
Banking Oleomargarine law, violation of 2622.3 
Boiler inspection act, violation Optometry law, violation of.... 3167 
(EYE ohne evita eb aR a 2726 Pasteurization law, violation of 
Bounty claims, presenting faleg i) 5 | BOO ecw wan ie cic onsen aves 3572.2-3572.8 
Clits er es 3407.3-3407.9-3407.11 Podiatry law, violation of...... 3154.9 
forgeryras POPES SONOS. OY 3407.9 Poison, use in taking fish...... 3717 
Boxing and wrestling law, viola- Quarantine against diseased ani- 
PLOIUR OLA Meta. SEs ee ee 4562 mals, violation of ......... 3267.2 
Building and loan association Railroad tracks, deposit of sub- 
act, violation of...6355.35-6355.37 stances on or near........ 11473.1 
Burning forest material during Removing or defacing legislative 
prohibited season.......... 2778.4 PLOPETL YA Patten. eS, hs og 78.4 
Candidates’ expense accounts, Running stock or bulls in herd 
failure to file on city man- Cishrie tears terd anglais Aw. fe 3385 
ager plan elections ....... 5418 Sleigh runners, violation law 
Discrimination law, violation of 2631 CONnCeMMIN gH) (i (sawverses ale Ths s 1749.2 
Embezzlement funds fire depart- Standard dairy measure law, 
ment relief association..... 5124 Violationyrak: uetininiy diy ae 3571 
Estray cattle, violation act con- Violation laws relative to state 
COMMING ID ios Sites he 3 toe ieee 3341.1 Tans seit isysih so: tate 1805.118-1805.119 
Explosives, use in taking fish.. 3717 
Failure clerk school district to CROPS 
PAG CON SUSI Ais wei eclersystta cote, biel 1051 Extermination weeds. See 
False advertisement dairy sub- County Commissioners ..4508-4512 
SHULL ES ee erst MAM cala e clee ele 2622.2 
False application for refund CRUELTY TO ANIMALS 
gasoline PAX sca Moparsiww ee sees 2396.20 What facts must be alleged and 
False statements on application WOON Ug ie latereocs o'a oiatavsic) etree ss 11515A 
for oil and gas leases...... 1882.22 ‘ 
False swearing at special school CUSTODIAN 
CLECEIONSHs wun. 6 Jae). sane 1223 R aon tek Re Heata 
Fish and game laws, violation aay ik epte £ Beonbh 28. EAN 
Geeieat Wat. .and. Game rmy o epublic... .. 000 320-324 
Laws 
Gasoline dealers inspection act, CUSTODIAN STATE CAPITOL 
BADE IGT Ceo ores ereeetyryeseye 3913.20 Duty to care for legislative 
Gasoline dealers law, violation property .........--.. Lene 78.2 
Ohi y Cees ou ey Oe ce 2396.15 To receipt for property inven- 
Gates, penalty for leaving open 11528 COTIEDH H.5:4/'0)% «a sinyesp crete ave sfoibiy ty £00 
Interest state officers in public 
contracts Sabian isc: 293.12 DAIRYING 
Interfering with department ag- See, also, Dairy Products 
riculture in making inspec- Babeock test adopted ..... «eee (8070 
GLOTIA Geet erie ses, 03, 5 octet anaes 3570 examination to operate ...... 3570 
Intoxicating liquor, sale to false determination prohibited 3570 
MINOTS Oleh a op eievelsvion wa bLO4851 method of conducting........ 3570 
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DAIRYING (Continued) 


Babcock test adopted (Con- 
tinued) 
Tegulation VOL Use & ..02-0,s\evcle'e fevese 3570 
revocation of license ....... 3570.1 
BUwer: ASM asics ernie wee 3568 
maker’s name to appear on 

packagsemmetnss seine see iateiere 3571 
renovated butter defined..... 3568 
standard measure for........ 3571 
tolerances to be established... 3571 

Cheese defined... .. i esc. vieie's . 3568 
Cheese factories, license of.... 3569 
Cleansing of milk containers 
TEQUITE Wislereisansyyeelaiiedian's . MOOT osL 
penalty ...... Sols eieVegbrahata) =) aanste 3572.2 
Cream buying and _ collecting 
stations,’ license: \....5.8.. 4 3569.1 
Creameries, license of ..... 3569-3569.1 
Department of agriculture to 
regulate industry ......... 3568 
extension work, duty to con- 

CALCU HTL he a sia esha arte NG sletleliiiaoOS 
regulation of standards...... 3568 
samples and tests, duty to 

PREIS Pal Meierals (ner ehike erate te tate 3568 

record of samples prima facie 

OVIGENCEM Wea). Wa BENS 6 3568 
statistics, duty to compile.... 3568 

Factories, registry of location.. 3569 
Ice-cream factories, license of.. 3569 
milk and cream to be pasteur- 

DAC ORNR NORE) fi inte eOLks Nene: ote .. 3572.5 
License of cheese factories..... 3569 
License of creameries.......... 3569 
License of cream buying sta- 

tions shel. ae RRs 3569.1 
License of ice-cream factories... 3569 
Milk, standard measure for.... 3571 


to be pasteurized when and 
hows! Gh. eae 3572.3-3572.8 
Milk and cream buying and 
collecting stations 


boiler requirements ......... 3569.2 


license, duty to procure...... 3570 
MA CONSE , OF wisi Aoidiyotaleimm's » arel eels 3569.1 
location of stations, regulation 
OF jc ois s viele ees tA OUR ott 3570 
penalty for interfering with 
ALS POC FLOM a mrehsia pie cl stekslsysis 3570 
penalty for operating without 
PC ONBG py) ooh ale halal os oe 3570 
penalty for violation act..... 3569.3 
regulation of rooms ......... 3569.2 
unsanitary operation forbid- 
CLOT se cta tal aial's at Stele a vas Wace) Chats 3570 
Pasteurization when required. 


See Pasteurization ..3572.3-3572.8 
Sampling of milk and cream, 


repulationy, Wwe. fia. te ee 3570.2 
Standard measure for dairy 
products se eecesecce coses SOUL 
DAIRY PRODUCTS 
Adulteration forbidden ........ 2623A 
Advertisement substitutes, regu- 
lationmon Pf lee oO eee). 3 2622.1 
PONAlEY «Haw Eee eisielere wielervele LOad.o 


DAIRY PRODUCTS (Continued) 
Coloring matter, prohibition of 


USE: MV eMy 4 oi sen-. os sie eletagetels 2627 
Discrimination in purchase for- 

adden. . p55 asis aatewchate ese 2080 

POV ALE a Mpereieyc/shsleceucnt ene ekeyaretel spore 2631 
Imitation butter, regulation of 

SALE MSR: ieee tasers Meee eaekuale oe 2622 

License for producers of...... 3282 


effect unconstitutionality act. 3282.1 
Oleomargarine regulation of sale 


ANG) WICH Meese’ sas wetely'<altetele 2622 
license of dealers in.......... 2622.3 
coloring forbidden, .......... 2627 

Skimmed milk, regulation of 
Bale wisi ele n+ syeicinseaye Ne Selatan 2628 
Trademarks, registration by 
dealers @eeeeeoeeveeseoeaoeneeeeeos 2629 
DAMAGES 
Trespassing stock, marking 
boundaries land ........... 3382 
When allowed in actions against 
faitroads' ec testes e ees « Seer 
DANCES 
Regulation attendance minors 
at e@oeoeeeeoeereeeeeseeeeeneeen 11039.1 
DEALERS 
Automobile, See Motor Ve- 
hicles 
Coal. See Coal Dealers. .3546.1-3546.6 


Gasoline dealers. See Gasoline 
Manufacturers and Dealers 
Boies Blake ee oe re es 3913.1-3913.22 
In farm produce, regulation of 
3649.1-3649.3 


@eeeceeeeeeeeeeeeeeecen 


DECISIONS 
Supreme court. See Supreme 
Court Reports eeoeeeeeoceoen . 380-383 
DEEDS 
See Taxation e@ceeoeeeeecoce 2209.1—2235 
DEER 
Open and closed season for 
hinting, cise. caw beep dies <p hyooos 
buckiulatwa fs senses ctor. ote is eter atels  AESODT 
penalty for destroying evi- 
Gemeessof SeXy! . vias s:epe 5 fom . 38698 
DEFECTIVES 
See Eugenical Sterilization Law 
@ceceeoseceeceeeoecesecn 1455.1-1455.8 
DELEGATES TO NATIONAL 
CONVENTIONS 
See Elections: Sub-title, Presi- 
dential Electors .......673.1-673.8 


DEPARTMENT OF AGRICUL- 
TURE 


See Agriculture, Department of 
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STATE 
LANDS AND INVESTMENTS 


Agricultural lands, classification 


OL Siete s MfevePstere stecaie ah 1805.16 
Amortization plan ..... 1805.79-1805.80 
Amortization plan bonds for 

state investments ......... 1805.99 


conversion other bonds into.1805.100 


Amortization delinquent farm 
LORS! as SA aa 1805.106-1805.112 

Appraisal of city and town 
POU MMMET ahi 2's 'o,+'. «Cepia so is.o.n 1805.67 
Appraisal of state lands....... 1805.17 

Assignment of certificates of 
purchase /..0..0\... sie sivas) US OOTOU 
Assignment of leases ......... 1805.32 

Assistant commissioner of state 
lands, appointment ........ 1805.7 
CUtLeS Bl? Arse {Sos eneenes. ela ah) 
BEB Lve: Wid cicthiie oc aCe op aeo Gk | 1805. 14 

Attorney general to approve 
WOW AwASSUCS Tetsyeisss, 5 F/=)s, 555 01's 1805.103 

to take charge delinquent 
MOAIUS tty ope slerotet crete! ot abet ovat « 1805.108 


Auction sales of land. See sub- 
title, Sales of State Lands 


Pitre taty ats ees 1805.72-1805.77 
‘Bidders, penalty for failure to 
make? Pay Ment, '.).'..fe)s ei 26's 1805.75 
Board of land commissioners, 
compensation, duties ...... 1805.3 
may correct errors in deeds. .1805.115 
MAO GEIS SURE «: s/o, ¥) «.\o.0) silelayeiaarevate 1805.4 
Bond on coal land leases...... 1805.42 
Bond on leasing state lands....1805.29 
Bond on mining permits....... 1805.48 
BOWASe OF pOULCOES: -cicieie: evel eneinre chal 1805.13 
Certificates of purchase ...... 1805.85 
Chief of field agents, apport; 
HVOMUE 1 crave aisicjelarsrel stattlo& HAI bch? 
VEE DLE Hs as seis iets le) a1 hoo iess ie fe) ekel eta 11805.12 


City and town lots, leases of. .1805.20 

Classification of state lands....1805.16 
further’ rules may be pre- 

RUG se tara stave die ss + ted 1805.18 

Clay, leases of land for........ 1805.52 
Coal mining leases. See  sub- 

title, Leases of Coal Lands 

Commissioner of state lands, 

appointment, term and bond 1805.5 
appointive power, management 


EEG ei a ia we. ss wy aitanias ts be 1805,7 
biennial report, duty to make 1805.10 
employees appointed by...... 1805.7 
fees to be collected by...... 1805.120 
powers, ANd, AUtMES ,. 2... 0.e'e ous 1805.8 
BEDOTLS | vi. 4's evaaatemel ty si s/ops, Save; 5 -.. 1805.8 

DHiennial TEDSME ys 60% <n, ehe os 1805.10 
Baal Vin vets iaia a llaveltictecie!6le.c'e, ele 1805.14 
state treasurer to report to.. 1805.9 

Confirmation of sales.......... 1805.82 
Conversion of certificates to 
amortization ‘plamwis... sais 1805.80 
Creation and purpose ......... 1805.1 
Default in payment, procedure 
OU sgaraies tees. 5 + sys (aala‘eiereiuigiats 1805.88 


Definition of terms ......-.... 1805.2 


1151 


DEPARTMENT OF 
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Delinquent farm loans, amortiza- 

TIGR TOE: atari co's o'er ae 1805.106 

Donations, author- 

EZBEE GATE Aate oe ele ce ateles ce ciate 1805.114 


Shel gia eile <a) lle! alg e/a etal s, ee Aah 1805.57 
Easements, grant to 

States for right of way....1805.56 
Effect partial invalidity act....1805.122 
Exchange of state lands how 


DUVA OMe ceta's ciatele/etetateia c's acaliete 1805.19 
Farm loans, conversion to amor- 

tization mortgages ...... 1805.106 
Farm loans, attorney general to 

take charge when ........ 1805.108 
county commissioners to re- 

- lease seed liens ........ 1805.111 
county attorney to represent 

SUAL GAs se eco lolalmieiersi stale lataions 1805.112 

TEM LOM" CLOMSa wile sdeya. aieeieaels 1805.107 

repurchase, conditions of ..1805.110 


sheriff's deed may be taken.1805.109 
Federal land grants, acceptance 


1 ee AEE Rt OS RA ON 1805.113 
Fees to be collected by com- 

AISSLO MOTs savers a.6.0h0 nae ele ddeiL OUD. 20 
Harm, Of) Lease) enaics shes «13s ots) aisle) 6) 1805.29 
Forester, state administrative 

OLIGO Liveha dieraiaetn ols (aNek cs, «) lahat & 1805.6 
Grant of school lands, accept- 

ATUICOY OME! bi, SUB A 1808.1 
Gravel, leases of land for..... 1805.52 
Grazing land, lease of......... 1805.20 


Grazing leases. See  sub-title, 
Leases of Agricultural and 
Grazing Lands 

Gifts and donations, acceptance 


authorized! sais) Us. saiuishs ...1805.114 
Headings no part of act...... 1805.121 
Highways, grant of right of way 

EOE y sn ee tanta t's! eee ae ae eed 1805.58 


Illegal cultivation, liability for.1805.28 
Improvements by lessee, compen- 


SALOU LOL araieie cece acsishne'e orate 1805.34 
Improvements of lessee, settle- 
POG CE OL o. Mapaiatttersys << atenarere 1805.83 
Improvements, procedure for 
Boley MOWINEI ts Mat saree wary: 1805.22 
Installments, payment of ..... 1805.87 
Interest on balance of purchase 
IDERCOP rere cree sien apniadpinos be 1805.86 
Investments 
amortization plan for payment 
POUAS i o/s acs 47 .4ee ak Cet 1805.99 
amortization conversion other 
ODS ous cc, ois annralsatcgealshseers 1805.100 
approval proceedings by at- 
forney general ew... 1805.103 
county and school warrants 
may be bought ........ 1805.101 
creation and powers of de- 
PATUMENT Mee aes Sete 1805.1 


COMPOSITION. eecceccceccces 
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DEPARTMENT OF STATE DEPARTMENT OF STATE 


LANDS AND INVESTMENTS 
(Continued) 

Investments (Continued) 
permanent funds how invested 


nya gh chapslats beezs ic Kilsiisecete! ere iete 1805.98 discoverer to have right min- 
public school income fund, in- ing lease». uee as -.-.-1805.50 

VESEMOD Tso < so5 aichen oe... 1805.102 royalties, amount of ........1805.50 
securities, how paid ........ 1805.104 royalties, disposal of .......1805.51 
treasurer to keep securities TET OF} PERMIT. sce «scree 1805.49 

BUC LOCOLG MA lec ec lke ccsie 1805.105 Leases of oil and gas lands. 

Irrigation districts, purchaser See main title: Oil and 
may sign petitions relating Gas Hands i,3 tn's segst 1882.1—-1882.24 
OS Criea Moa OMe ies foveintorete o.chsterctere te 1805.93 Leases of stone, oil shale, clay 
Irrigation works, sale of land and gravel lands 
to United States for...... 1805.56 authorized “when 7. a... «siseaus 1805.52 
Sales row MAGN te cisiscicr ee 1805.69 bond or cash deposit de- 
Land grants, acceptance of.... MANGE agence aint cee ess sae 1805.52 
Se Reh RA I AC 1805.113-1808.1 disposal of royalties ........1805.53 
Leases of agricultural and graz- leasing of land for other 
Av Welemess OOM cee isle seer 1805.20 DUT POSCSM | ests! Fis Loueheusaa she (gant 1805.54 
BSSISNMENE OLNEY Ga ciem ie ereceie es 1805.32 permits for public use ....... 1805.55 
bond erereeeee ee eee eee eee e eee 1805.29 Lien on crops and improvements 
cancellation of leases........ 1805/36 > get mabe ice see. ee el ee 1805.31—1805.81 
change in terms of lease..... 1805.28 Lieu lands, see section or...... 1805.15 
expiration” OF lease’ ew Tt 1805.24 Limitation of actions for ecan- 
formjotitease: sitary.. bids 1805.29 eellation patents .......... 1805.97 
how much may be leased....1805.23 Loans. See sub-title, Farm 
improvements, compensation LGaus s,s. one 1805.106-1805.112 

ee ++ 1805.34 Lost certificates, procedure..... 1805.91 
leases to be in compact bodies 1805.27 Minimum sale price of lands. .1805.75 
leasing regulations ..... Clete. 1805.37 Mining leases. See  sub-title, 
liability for illegal cultiva- -Leases of Mineral Lands... 

— TON ee eee eee ees sete eees EU: | ie ep ye ok! SR GR aya 1805.48-1805.51 
lien on crops and improve- Mistake, refund of money paid 

MCNtS  - eee eee e eee ee ees 1805.31 bai eae. Ae epee 1805.116 
preference given actual users 1805.32 Mortgages lands included in auc- 
preference rights of former ton vedled, oo, fans i Pee 1805.74 

lessee, <6) 4): oe bie e dye vie o #0 1805.35 sale on sealed bids .........1805.77 
Tenewal) (of. terse Abie honige 1805.21 disposal at private sale...... 1805.78 
rentals amount and how. fixed 1805.25 Mortgages, conversion to amorti- 
share rental authorized ..... 1805.30 ho aataGn plat .cecp 1805.106-1805.112 
When due .....seeeeseeesees 1805.26 Notice of auction sale of /land. .1805.73 
who may lease ........++.. 1805.23 Cathe sat atieen eh. acs toe «ceed 1805.13 
water rights acquisition by Officers and employees, offenses 

LESSEE |, Fabs ie oi veialenecas aMavos cvcks 1805.33 a ee ee 1805.118-1805.119 

Leases of coal lands Oil aad gas lands, leases of. 
application for ....... Jats tenth 1805.41 See main title: Oil and Gas 
authorized when, ............ 1805.38 Ls S! fe storare ene, Ne are eteys 1882.1-1882.24 
board may make additional Oil shale, leases of lands con- 

PIULES RN Oe mia cahece lta te step ctsllattae 1805.44 TATE Oo enc.e AASEEROURIa 3 1805.52 
Home Tequired’ koe asta t 1805.42 Payment terms of ....... «cmc LOU ame 
CONGITLOUS HOLE Seis se! gapslle antags are 1805.38 Patents, issuance of .......... 1805.95 
deposit required ....... 5.» 5. 1805.41 Patents, how executed, condi- 
improvements of former lessee, PIOUS et 1 leita elec eumests Seoete 1805.96 

protections NT. tee 1805.43 Penalty for illegal grazing .... 1904 
limitation on amount of land Penalty for holding over and 

HEASEdI a Vee tte aa sua tee 1805.39 LEGSPASH elo Cee care cleans 1904 
royalties, amount of ......... 1805.40 Penalty for violation act ...... 
royalties, disposal of ........ TSOD AT A'S oe ne siren ans bol cite re. ete eee 1805.118-1805.119 
royalties, report and payment Permits for stone, gravel, etc., 

OL Melee Mate ela Bee eos 1805.45 LOR PUDNCHUEG ee, -icae cic ee «6 1805.55 | 
school permits for leasing Permits for schools leasing coal 

COP ATS cla kiss ints suave et 1805.46 TANS) is crete iad s cc ieeee egrets 1805.46 

Leases of mineral lands Powers and duties of depart- 
annual prospecting permit ..1805.49 MONG Sek ee ecesbanlnvceees 1805.1 
authorized when’ ..... ooces - 1805.48 Preference right of former 
bond required when ........1805.48 TeSBOCB’ "we cece cece ec cee s obOUIO 
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DEPARTMENT OF STATE 
LANDS AND INVESTMENTS 
(Continued) 

Premium on bonds, how paid..1805.13 

Prospecting permits ....1805.48-1805.51 

Public auction sale. See sub- 

title, Sales of State Lands 


Railway grants of right of way 1805.62 


Reclassification lands .......... 1805.16 
Records of board of land com- 

PAESSTOILELS: |... cate isisahe Mee 1805.4 
Refund of money paid by mis- 

BENE s, oy aie s:.s gidie cues what aetna « 1805.116 
Renewal of leases when ...... 1805.21 
Rentals, amount and how de- 

termined ....%¢ TN Ra et Ya 1805.25 

when due ...... tae sites Pakeehe cb 1805.26 
Repealing clause ...........0s 1805.123 
Repurchase of lands when al- 
TOW OGiLi(  Semeeeere oh ave iy nia oh aoe 1805.89 
after sheriff’s sale when al- 
Towed eer < 5 ssa slayerorancmernties 1805.110 
Reports to be made by state 

TFEASUTOT Sc caieleb ureters «evar 805.9 
Rights of way granted for high- 

WCLVIS pists) ey p (pig wip\eie ge pip. s.s'siate 1805.58 


act retroactive ............-1805.59 
Right of way over lands under 


certificate of purchase ..... 1805.60 
easement for outside section 
linesyiwhen |! nei Srnleecict. siete 1805.61 
compensation for damages, 
BwWawdh OMe! s ek Ike tel ake 1805.61 
for railroads and other pur- 
POSER. restate ss mek ote 1805.62 


settlement with lessees for. .1805.63 


Royalties on coal land leases. ..1805.40 
Royalties on mineral reserva- 

GLO LSE weve rss eta epee at ao (ot Oe 1805.65 
Royalties. on oil and gas. See 

Oil and Gas Lands 


Salary of commissioner and as- 


(STISUED OTE DOS SIR RRR 1805.14 
Sale of improvements by owners 1805.22 
appraisement of value ....... 1805.22 


Sale of state lands 
amount that may be bought 
by one person ’.......... 1805.71 
amortization plan ....1805.79—1805.80 
appraisal of city and .town 


TOGR etree siare a S 0.0.0 90 \0/8 1805.67 
Ailing TOtMOre els aia Se ss 1805.67 
appraisal of state lands...... 1805.17 
assignment of certificates of 
purchaseeie- «2-523. 1805.90 
auction sales, where held..... 1805.72 
conduct of sale ..........1805.75 
Minimum price ..0.:... ..- 1805.75 
mortgaged lands may be 
MOG’. !., oiece's gieeteieen sl es ache 1805.74 
mortgaged lands sold on 
Sealed) bids .....amms. .< 1805.77 
mortgaged lands sold at 
piivace sale ...... seme. 1805.78 
notice’ ofpsale ... 2.06... see 1805.73 
penalty for failure of bidder 
£0) ESE eee ety. 6s npiehals +s 1805.75 


Mont. Code Supp.—73 1153 


DEPARTMENT OF 


STATE 
LANDS AND INVESTMENTS 
(Continued) 

Sale of state lands (Continued) 
board to decide when to hold 


Sates) ete. sl eR ae 1805.70 
board may prescribe rules. ..1805.76 
certificates of purchase ...... 1805.85 
cities and towns, land ad- 

jacent’ platted /y 2230) oe: 1805.67 

BpPpPraisawvroe ew ee a 1805.67 

discretionary with board. ..1805.6%) 
confirmation of sales ......... 1805.82 
conversion certificates to amor- 

tization? plam ison die 1805.8() 
default in payment, pro- 

cedure; ane oan,’ wate 1805.88 


how much land may be bought 1805.71 
improvements of lessee, settle- 


MEUH LOR ota se ee 1805.88 
in federal irrigation projects, 
GW SOL: TT eee? gee 1805.69 


iy rice es ene ee 1805.86 
irrigation districts, purchaser 
may sign petitions relat- 


BS TOO e ss Uc. pe rns 1805.9 
lien’ for’ payment! ~.. yo). 622). 1805.8: 
lost certificate, procedure on.1805.91 
Minerals to be reserved....... 1805.65 
minimum price for lands...... 1805.74 
mortgaged lands, how sold.... 
bg ROE CIS ea eee 1805.74-1805.78 
notiserof sale widisls danse 1805.73 
patents, issuance of ......... 1805.95 
patents, how executed ....... 1805.96 
patents, cancellation of ...... 1805.97 
possession when given ....... 1805.84 
proceeds of sale how disposed 
OP SS he ETN cg Sty tse 1805.78 
purchaser’s interest subject to 
LETTS 1805.98 
repurchase of land where cer- 
tificate canceled ........ 1805.89 
application :for «issdsces cae. 1805.89 
reservation of minerals on 
LARRY ROPES aul laa 1805.65 
reversion of land, procedure 
OTE 29.45, JHC ISAS cla vetbne hare 1805.94 
royalty for minerals ......... 1805.65 
shore land, how sold ........ 1805.66 
taxation of interest of pur- 
Soesere Aah ee ie Aw 1805.92 . 
terms of payment ........... 1805.7) 
amortization plan ......... 1805.79 
timber lands not subject to 
BAU a's at .-5. «sate eee | 1805.6:: 
who may purchase .......... 1805.7) 
Sand, leases of land for ...... 1805.52 
School funds, investment of.... 
ae Seyek eae en ee ee 1805.98-1805.105 
School permits for leasing coal 
larids 3:25 < Whgeahieattene Sees shee 1805.46 


School sites, grant of lands for.1805.57 
Selection of lands to be made 1805.15 
Share rental authorized ....... 1805.30 
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DEPARTMENT OF STATE DISTRICT JUDGES 4 
LANDS AND INVESTMENTS See Judges 
(Continued) 
Shore lands, how sold ......... 1805.66 pogs 
Stone, leases of land for....... 1805.52 Ch ith, lati 
Streets, grant of right of way aging game wil regulation : 
POT sic pow sale ersloransehe ste devises 1805.58 of sees fee eereeccccene «oe 3694 
Summer _. resorts, FROOE TRL ODS i bad DONATIONS 
Fram ALON per ateve (oe <roiey stays oan A 
Taxation interest of purchaser.1805.92 Acceptance by Bbabe oe be land 1 
Timber lands not subject to _ commissioners aut orized...1805.114 
Baile ik pee oben weak Heed 1905.64). CHOasmay cele ama i oe 
Trespass on state lands, penalty Counties may receive .......... 5044.1 
: OLY jar ievenebat shar gkeua lobave tegen aiioiet ailehs te 904 DORMITORIES 
United States, easement for High, “sehosla amy procure aigde 
right GWU Vabvaicle, sveieret abetas ee it 1271.1 
irrigation Works ..,...+.s+-- S56 Ryu iL ce es aE UO Sea i 
wade rights, acquisition by Leases pone lands for author- e 
TOSSEOS Uli c helete ders) t1aisleleenetere\s 1805.33 L ne idee eis hase E015 .5 
What lands may be sold ...... 1805.64 egalization acts relative to.... 1015.7 
Who may lease lands.........1805.23 pRarrsg 
ees net aes ; us : kit ee Banks may issue .....ceeee.-. -6014.74 
DEPENDENT CHILDREN DRAINAGE DISTRICTS 
See Mothers’ Pension Act..... . 10482 Pawar (4 ae ba “aes 7342 
Commissioners, appointment b 
DEPOSITARIES the f\eoturt it, suwnk’ Liew 08d ” 7280 
City funds, regulation of deposit 4767 election, term and qualifica- 
County funds, regulation of de- PLOMSH .,he\cV levels wrerele a eitereals 7283. 
PORE, . <, Howennee att styles -- 4767 notice of elections .......... 7283B 
State funds, regulation of...... 182 terme; of rity... ae. os eibhs elcteeie eM Zoe 
i Dissolution of, procedure for ... 7265A 
DEPUTIES petition and|order .....0..... 7265A 
County commissioners may regu- Division of district, order of. 
late appointment and salary 4874 court atorateteseleve ‘ei ielols etcheistelele 7280: 
County officers may be appointed StbLOMs sLOF ij.) Jcclevatel orate eye sep /Ce80! 
marten: ei. Ne Gee RAN am. waa 412 Election of commissioners ..... 7283 
manner of conducting elec- 
DIPLOMAS ENOTES cdnk's feevas Chama sy > oe 7283B. 
Granted on recommendation state nominations, how made ...... 7283D 
board education .......... F 854 notices, ballots and _ polling 
PIACES),  crets,«ierels c eetenens'< enenate 728384 
DISABLED SOLDIERS qualifications of electors ..... 7283C 
See Vocational Rehabilitation.. who to be declared elected... 7283B 
Bhs Sie ic plane oreua ja Weve .. 3051.1-3051.3 vacancies, how filled......... 7284 
Illegal assessments, additional, 
DISCRIMINATION owe MAdC hur a cet «pee 7342 
In purchase of milk or cream Nomination of commissioners, 
Lorbidden 4 'cee sae ose ee shi 2630 HOW: MAGS Oreos ete « stole tenes 7283D 
penalty ...crcrcccsecserees -- 2631 Taxes, collection by county 
PROABULCE LT Cotes ee eg cn ausiets 2172.1 
DISCRIMINATION Vacancies in commission, how 
Unfair discrimination in _ pur- GrUEGG Wee reisistaietn o scheiets |e init sien - 7284 
chase of commodities for- 
PiddeUh "Teenie sesitant scene 10904 DRUGS 
See Opiates .............-d186-3202.2 
DISQUALIFICATIONS 
District judges, when and how DRUNKENNESS 
PELOCUCOy poe cine cieks eieie steveiertiays 8868 No excuse for crime .......... 10728 
to what extent considered... 10728. 
DISSOLUTION 
Corporations by order of dis- DUCKS 
DENiCa COULE.) sc 'clelss ses x ties 9927 Bag limit and season for hunt- 
oot * SE S'S SSPE ie «. « cre cae 3703 
DISTRICT HIGH SCHOOLS 
See Schools Public: Sub-title, DYNAMITE 
High Schools Use in taking fish probitited.. 3717 
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EASTERN MONTANA STATE 


NORMAL SCHOOL 
Acceptance gifts and donations 


MOBNOMIZOAG. pets skelsiaisie s 21S eS 930.4 
Esta Dlg hmaen Gece |e «(2 lajeleslsiove c-0 930.1 
Location, how selected.......... 930.5 

MNManagenseiie et 1.02 Sse tis ioe) 930.3 
Objects and purposes........... 930.2 
Selection of site......... oot teks 930.6 


EDUCATION, STATE BOARD OF 


Appointment and term......... 831 
Authorized to administer federal 
appropriations for Indians.. 
budgets, authority to submit.. 
Constitutes common school equal- 
ization; board Manic... Fs tei. 1201.2 


2460.2 
2460.3 


DY G2. Wet eeoNbs. he. ERG 201.3 
ranges how distributed by.... 1201.4 
Diplomas granted by....... Pluss 854 
EDUCATIONAL EXAMINERS, 
COUNTY BOARD OF 
Creation and powers........1090, 1091 
EDUCATIONAL EXAMINERS, 


STATE BOARD OF 
Creation and powers........... 1089 


EDUCATIONAL FUNDS 


Investments, how made...1928A~—1932B 


ELECTIONS 


Absent Voters’ Law 
application for ballot, form of 717 
county clerk to compare signa- 


UU eS) aby ches. s aeetesiade efeterate\s 718 
delivery. of . ballots: .s.0.. s<% 718 
mailing of voted ballot....... 721 
marking and swearing to ballot 721 
sealing, of ballots. uisasisase 721 

Ballots 
number to be prepared for 
Gneh Precinct, ony «wus oe 687 
County commissioner on creation 
MOVMECOUNLY 0.5 secs «6 alee os 4396.2 
Discontinuance county high 
SC LUISIS fy 0/t) 4,0! + yn fajitas sis! seenmoy OMe 
Judges, how appointed......-.0. 587 
TUDO RMNO Rates 63) wyey5,6,4)5,0)0' eine pe 588 
Initiative and referendum meas- 
ures, how submitted...... oe 103 


Nominating conventions 
certificates, when and where 
BU 8 ho er 618 
declining of nominations, how 620 
names of nominees to be cer- 


pico. 6 Ao) 619 
On adoption commission manager 
plan of government....... . 5415 


Precincts, establishment of..... 4465 
Presidential electors 
county conventions, how and 
where held ....... abst hast, 673.3 
duties county chairman..... 673.3 


_ ELECTIONS (Continued) 


Presidential electors (Continued) 

delegates to national conven- 
tions, how nominated..... 673.2 
Gleetion: Ofte sys. sverelal ee csc 673.5 
expenses delegates, how paid.. 673.8 

organization of county conven- 


fAOW* SPF BR? see ROS Tf, 673.5 
political party defined....... - 673.8 
presiding officer at county con- 

WONETOM vs | Sishaec ws-ors eh vase oe 673.4 

at state convention ........ 673.7 
state convention when and 

where) Held. Wee sm ne sore cperste 673.6 

notice of holding ....... Ca ty 
how conducted’ eee. s eee << OTSsF 


Primary nominating elections 
acceptance of nomination, how 


TNA Oly slo. onetstaya sre nlistay ale deals 640 
arrangement and certification 
of; names — eMiesily oc tees 648 
ballots, how arranged and 
VOLCOM mies Rieti mentavaciepatat aveetete 651 
city and county committee- 
men, how elected........ 662 
datewortr holdin gine Strats - 632 
fee for filing petitions..... oa 640 
form of petition....... His SSB 641 
names of nominees to be 
OSLO Cnet teucucltts cin + slelteeis 649 
national committeeman, how 
elected sen sae ss 3s er efela of 663 
powers and terme au. 663 
nominees on dual tickets to 
electheeeerse eke sy: Bee 651 
party nominations, how made. 639 


petitions, where and how filed 640 
register of candidates and nom- 

IM GOSH eae Wo cieewerntene atoll 645 
rotation of names on ballots.. 651 
sample ballots, preparation... 652 
secretary of state, duties of.. 648 
time for filing petitions...... 644. 


what officers chosen at....... 632 
what parties may hold pri- 
IMATICR ee easy ala ole. piesa 639 


School bonds, election on issu- 
ance. See Schools Public: 
Sub-title, Bonds ....1224.1-1224.34 
School election, special to raise 
tax in excess of ten mills.. 1219 
State senator on creation new 
county .. vedeces. 4096.1 


ELECTION PRECINCTS 


Establishment by county com- 
MiSsidners* '."'. sits sie eles oes 4465 


ELECTORS 


Qualifications on elections for 
creation public indebtedness 540.1 


lists’ to be postediis. 2.200. 20: 540.2 
Qualifications on school district 
bond elections ....... oo. -1224,12 


ELK 


Regulation of hunting.......... 3696 
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EMINENT DOMAIN 


Appeals from assessments by 
commissioners ......+...+.- 9947 
costs, when recovered......... 9947 
ENGINEERS 


Salary capitol engineers........ 439 


ENGLISH LANGUAGE 
Police officers must speak and 


WHITE s'0 PEt eS italate. shat ata lame 5106 
ENTOMOLOGIST, STATE 
Destruction insect pests, cost, 
BOW PDald aes tet eset a oil dias 916 
Salary and expenses ........... 916 
EQUALIZATION COUNTY AND 
STATE BOARDS 
See Taxation 
EQUALIZATION, STATE BOARD 
OF 
See Taxation 
Inheritances taxes, regulation of. 
See Inheritance Tax........ 
Wate ws eeeeevecee es -10377.1—-10377.25 
ESTATES 
See Trust Estates........ 9575.1-9575.10 
ESTATES OF DECEDENTS 
See Probate Proceedings 
ESTIMATES 
Supplies to be prepared by de- 
partmental heads ......... 293.7 
ESTRAYS 
See Livestock ..... Byars iereretane 3338-3341.1 
EUGENICAL STERILIZATION 
LAW 
Consent of guardian to be pro- 

COLEE | iy Ue sWihiele « one hel sie brs © fe 1455.6 
Definition of terms....,........ 1455.2 
Responsibility for sterilization... 1455.5 
State board of eugenies ........ 1455.3 

GULLON KOT tes eienace mats eherete tay ante 1455.4 
liability of members......... 1455.7 
purpose of findings and orders 1455.8 
Title OL ACE ss cleln'n'et* y sjanaie,s.meis 1455.1 
EVIDENCE 
Certificate discharge from insane 
asylum ...... athlete alae tatapey 5685 


Certified copy articles of build- 
ing and loan associations 
BS iS oie be EG henlde sit 6355.3-6355.4 
Handwriting of testator and sub- 
scribing witnesses on proof 
of cwills ,.). 10285 e's Bee eb a oteve (2 


EXAMINATIONS 


School-teachers. See Schools, 


Public: Sub-title, Examina- 
tion.of Teachers ........ 1088-1104 
State examiner to make what... 210 
Superintendent of public instrue- 
tion to prepare questions... 944 
EXAMINER, STATE 
County attorney to report to, 
when ee oh See fos ok eee 210 
County commissioners to enter 
report in minutes.......... 210.1 
Duties, genérallyid. ac iliconee 210 
Duties with reference to public 
deposits vasa. Mire BOeeee 4767 
Ex-o fficio superintendent of 
bankawig. fade a su ter he 6014.55 
Methods. of accounting to be 
preseribeds toy: Piiasi4. We. tate 210 
Publication of report........... 210.1 
Reports to be made by.......... 210 
State examiners’ fund.......... 6014.73 
What accounts to be examined 
BO Fig a .5 socelek eco teacep aft Nev Hantedds preys 210 
What institutions to be visited 
DFAT ERA A iid el Ue a 210 
EXAMINERS, STATE BOARD OF 
Expense accounts 
construction of act.......0... 458.6 
files; toy betkept. Dy... a feriey . 458.3 
form of statement........... 458.2 
investigation of reports...... 458.4 
separate reports: to be filed 
Wa. SRR eee ak 458.5 
state officers to file expense 
ACCOUNTS OS, Moe eee ee 458.1 
Investment special funds in gen- 
eral fund warrants author- 
Ime d eRe BE oA Ey Prenat 270 
exception fish and game fund 270 
May authorize payment travel- 
ing expenses state officers. . 443 
State purchasers to be approved 
DY teem ss ae Ueto aa 287 
To approve plans for monument 319.1 
EXECUTIONS 
Return of sale of real estate, 
TOCOLMING Ret ay elteetegs scien. 9441.1 
Who may redeem from sale of 
TOAL DLOPEEUY, os cs sie e eve ane 9442 
redemption by corporations... 9444 
EXECUTORS 
See Probate Proceedings 
EXEMPTIONS 
See, also, Attachment 
Federal, state and city cars from 
Heenses 4: dual atta tees anions 1760 
State and public officers from 
costs and damages......... 9810 
State hail insurance money from 
TGV. « Uepstaes viene: bre, se Sieiole's ofeisiteies Oe. 
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EXPENSES 
Court stenographers’ allowance.. 8933 
Limitation officers attending con- 
VON CIONA AG tes & Vid loli cae 443 
Officers to file itemized state- 
ment. See Examiners, State 
Board of: Sub-title, Expense 
ACCOUNTS ate lcrivath, cle tel siete, 458.1—458.6 
State entomologist, how paid.... 916 
EXPLOSIVES 
Use in taking fish prohibited... 3717 
EXTENSION WORK 
Department of agriculture to 
COLVY OD): Sotiars opt aas che ndoketbene sis 3569 
FACTORIES 
Establishment at state prison 
Pelete e sretinie 3 SSO. « 12447,.1-12447.11 
FAIRS 
County fair commission, appoint- 
LiSY Sy 01 ap) A gE AIRS 818) 4545 
appropriation and tax levy.... 4549 
State fair earnings, how appro- 
Prlatedpy. gam. . amine | Bie 3645 
revolving appropriation ac- 
COUNUIBSE ce lsisiais clelcte lalate oo-e. 3645.1 
FARES 
Refunding to students, when.... 860 
FARM LOANS 
Amortization delinquent state 
LQSMSA, suet cots eo eles 1805.106—-1805.112 
State loans on amortization plan 1928A 
COMVETSION VOL... sis <:e0\0 1] 1928B-1932B 


FARM PRODUCE 
Regulation of dealer in. ..3649.1-3649.3 


FARM WAREHOUSES 
See Public Warehousemen. .4138.1—4138.9 


FEDERAL GOVERNMENT 


Appropriations for Indians, how 
administered 
Filing notice tax liens, procedure 
shh feesi ee RN clelewis | oe. 2154,1+2154.7 
Prisoners to be received in 
Coumty Fadl sg nei ee. Seer 12472.1 
payment for support......... 12472.2 


2460.1 


cee eee eee ees ee 


FEDERAL LAND GRANTS 
Acceptance of by state........1805.113 


FEES 
‘Automobile licenses ..... MS 1760 
how? disposed \Of2,. Such fers 2% 1760 
what fees affected by act..... 1760.1 
Board. of health, how disposed of 2645 


Commissioner of state lands. ..1805.120 
County officers not to receive 


LOT. LOWE ATSEIG, 282 JeleViad maleate 4864 


FEES (Continued) 
Filing articles foreign corpora- 


BUG TER Pitts ers yretel are gr ear erac xo a 145.1 
Médical- boarder eaAlsain neck 3124 
Primary election nominating pe- 

PLGLOTIS SD Nek Yo is Wa 640 
Real estate commissioner, dis- 

POBEL MRL we erie ,c9 ey cyeatcteiais/s 4061 
MOV Hayne ee SMUD ee Seer ae 4916 
Statevdcalevéxpert 0, . Saas 3575.2 
Teachers” certificates/)00, 7... 1095 
Witnesses may demand in ad- 

VAMeOs Pyvilem' on cre ereelaicie sie sna 4944 

FENCES 


See Barbed Wire Fences. .3376.1—-3376.4 
FERGUS COUNTY 


Boundary ot an tata iss cel seal « 4318 
COUMLY BERG, 2's wisn aes sniereiain as weiaith SOLS 
FINES 
Disposal of, statement to be 
GIO |, s. F overt piers, adn ea ae =. sod 12433 
For violation fish and game laws, 
GISPOSAL OLY « a:svesspeinte n,m a's 3753 
how served out if not paid... 3753 
FIRES 
See Forester, State..........: 2778.1-2778.8 
Protection (in unincorporated 
towns. See Cities and 
PL OsVINS | agate, svopabe auavetehebebine 5148A-5150 
FIRE DEPARTMENTS 
See Cities and Towns...... 5116.1 -5150 
FISCAL AGENCIES 
See Bonds: Sub-title, Fiscal 
WVOnClep cat es. sss 198.9-198,16 
FISH AND GAME LAWS 
Alien’s license, amount of...... 3685 
Angling + defined. cee yee 3681 
Angling, game fish to be taken 
Oauliywabyieaad gece siclee sys aic'e she 3694 
Animals, what are game ani- 
TALS Mee ahs anek catalase so eis iguete 3681 
what are predatory animals... 3681 
what are fur-bearing animals. 3681 
what kinds may be killed 
without: license .......... 3691 
Arrests, wardens may make 
VRIVeM wevEC OW". seis \letaraye tec everd 3659 


Artificial lake or pond defined.. 3695 
Bag limit for grouse and other 


DITA eI ees late aces 3701 
Bag limit on migratory game 
pines... ae RR ees 3703 
Bass, catching in Flathead Lake 3714 
Beaver, regulation of trapping.. 3722 
liconse: reqwired.-..4) 02%. eas: 3722 
Picds, closed season for certain 
game binds: Hae. 3700 
Birds, penalty for killing or 
shipping without permit.... 3723 
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FISH AND GAME LAWS (Con- 


tinued) tinued) 
Boats, what kind may be used Effect partial invalidity act 
in fishing or hunting....... BODE ean ey kicks, « ceil aetetegehis «'cs's aie 3742.2-3777.1 
Bounty fund, transfer license Elk, open season for.......... 3696 
TOW SVS GO sis alle lerete, 2 ols teen eens lp 3685 in what counties they may be 

Buck Jaw Of COP. win a .a's «nriebiiey » 3697 UNTO otis chaos’ a «hers mest 3696 
penalty for destroying evi- penalty for illegal hunting.... 3696 

dence Of sexi. 606 sc clae te 3698 Hvidence, possession dead game 

Carriers, rules for shipment fish ANG TS BBs. 5 a ay eters. 3725 

ANC OAM. i te wade hand 3734 Expenses superintendent state 

Catching fish illegally, penalty TIBELOLIOR | 15% s she eye cee ae 3665 

POU Mie wie le tonic eons: Cimiaehane 3714 Expenses deputy wardens...... 3661 
Certificate of sale of game when Explosives, use in taking fish 
LIVEN Aalto east cate ae 3727 prohibited cc: : cco. tee 3717 
Chinese pheasants, hunting pro- Fines and penalties, disposal of 3753 
MRICS oie a ps sv duce Sear 8 Wiaya's 3700° how served out if not paid.. 3753 
Closed season defined.......... - 8681 Fish and game fund, creation 
Commission, fish and game AUG": UBAGS oe eae pe See eiele 3670 
disposal of property by.... 3653 Fish hatcheries may be provided 3653 
fish ladders, commission may Fish-ladders, commission may 

SO ebaTD Torco Wer as 3653 Sicha bahar See a gion ot es ery 3653 
fish hatcheries, power to pro- Fish, penalty for illegal eatch- 

UROL AP MN ain wil ores aeerrece 3653 ITS (HOT hw Ae Mees oe ie 3714 
funds, power to expend...... 3653 Fish-ponds, license of........... 3695 
game districts, power to create 3653 Fish unintentionally caught to be 
may open season for certain returned to water.......... 3694 

Pamerbrnas Se Vasc ss ess OL 00 Fishing licenses. See sub-title, 
IMGOCIN AS FOL si )oraNe Wiese vcetie cy aie 3652 Ligenses)iis sates. Bae 3681-3691 
orders how posted and pub- Fishing, what are game fish.... 3681 

FBGA: .. 0s Pteree eevee 3677 Flathead Lake, regulation of 
organization .......... 675 COIN 3 652 fighisig Wein <: Weer e ce eeeen es 3714 
powers and duties..... SE 3653 Fox, open and closed season for 3704 
CUO TAT § Lieisc he daw ewes eens woot mie ere 3652 Funds, commission may expend 
refuges, power to create...... 3653 HOW ET. onts 3s salee « A 3653-3670 
salary of members...........- 3654 Fur-bearing animals defined.... 3681 

Compromise of law _ violation Gallatin, game preserve........ 3764 

FOEpiddentss we seetiee tee 3659 Game animals defined .......... 3681 

Confiscation of fish and game by Game birds, closed season for 

Wren iio wikia dill Dont alla 3659 COFEAIG Ue Weta 5's catea semis ate 3700 
confiscation from ecarriers.... 3734 penalty for killing or ship- 

Deer, open season for..... siedaig ORE ping without permit...... 3723 
buckiwJlaw mee AY ee et . 8697 what birds excepted.......... 3723 
regulation of hunting........ 3697 Game farms, commission may 
penalty for illegal hunting.... 3697 PPOVIGC oy esas sus eae 3653 
penalty for destroying evi- license for ..... sires SS ts GATE 3777 

dence of sex.) 2222. whee BOOS Game fish defined.............. 3681 

Definition of certain terms..... 8741 Gallatin, detimedversess verre. tee. 3764 . 

Deputy fish and game wardens, LittlerSt. Joeitiel 30) aera 3778.7 

appointment of...... sieline stares O56 penalty for hunting in....... 3778.8 
ALTOSES DVD aafsthesleut lees Ae eS B59 Spotteds Bear’. snap we, sole 3778.5 
duties Patel spate oe Su ode 3656-3659 penalty for hunting in........ 3778.6 
rating of.4..% Ri lietee ages a Mibtae s 3661 Teton Spring Creek............. 3778.3 
TOMONALY Olmak ook teae Abs Ub Ob penalty for hunting in....... 3778.4 
reports, duty to make........ 3659 Wolf ti Creek -/thaiie, Ieee SOB Ts 
dadaryn UR wih ba Ue a dunes 3656-3661 penalty for hunting in..... -. 3778.2 
searches and seizures by...... 3659 Game refuges, creation of...... 3653 
special deputy wardens, ap- procedure to, create! ......0.. 3653 

DOIN. Cm. 90 bij.46./ se eee Shyeiah 3662 Geese, closed season and bag 

traveling expenses, allow- TEN RIOW |, 5 ss: ora; disvsim cicuemehenes 3703 

ABCC. OF oe sek creek tact: 3661 Goats, penalty for hunting...... 3699 

Dogs, chasing game with, regu- Grouse, open and closed season 

GID Te MOL ste .2°s Ah ndlsivat een aegis 3694 LOR, iat 36 «3 x PSs sao d% « oll pOMOE 

Dolly Varden trout, sale _ per- Guides,,-licenseijot. o dsjthisas ds 26. 3745 

AIG EOC hts lad va rs las pone siokets 3694 Hunting licenses. See sub-title, 

Ducks, bag limit and season on 3703 Ligensesip ih nuisids.. pees 3681-3691 

Dynamite, use prohibited...... small? Ice, fishing through prohibited... 3694 


INDEX. 
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FISH AND GAME LAWS (Con- 


INDEX. 
[References are to Sections] 


tinued) 
Illegal taking of fish, penalty for 3694 
illegal shipment or sale...... 3695 
Illegal killing or shipping of 
game birds, penalty for.... 3723 
Illegal transportation, penalty 
LOT At cetivd = fel shars she hci tuat oder 3735 
Kootenai River, regulation of 
ASWINE TPL G59, A 3694 
Labeling of packages on _ ship- 
MEMHPELOM SEBLC\. stevere oy cia sie 3733 
Licenses 
BIVENS ULE OUS Ss) shane) sich speek | deck rei sk 3685 
beaver trapping license...... 3722 
Citizen's Neense les Migs aletets 3685 
classes of licenses............ 3683 
compensation of person issu- 

TIVO PI Se a a Aa a coeds a uaa 3707 
CennEION) OLE FELIS . ss). sialeieret 3681 
disposal of moneys, how...... 8685 
exhibition of license required 3689 
exception from act........\.. 3691 
PGOSMAPLOD tae: sale raiciaieraye’ vals ies .ac0) oh 3685 
game farms..... AEST RUE IE ER Sag SETA? 
SULAES ee sa". iyi ehersie Mia lel eset oleracea’ ave 3745 
license required...... sleleis a Re 3682 
nonresidént’s license.........- 3685 
private fish-ponds............ 3695 
TAABIM ATG a oe ch tia lle. Gs\es «\ oiee 3777 
resident citizens, who deemed 3685 
ACUMINSMICENSOs OLN, cielo e.s qucigl sie 3694 
taxidermist... o.c 0s vcle'e seek” OHO 
trapper’s license. ...... 05555 & 3685 
what animals may be killed 

without license........... 3691 

Limit on number and weight of 
fish that may be caught.... 3694 
dried fish included............ 3694 
Little St. Joe game preserve 
SCAM eke? goes ADE ie 3778.7-3778.8 
Maxim silencers, use forbidden 3694 
Mink, open and closed season 
TOME PGR e vale Heide lectaes CMe 3704 
Migratory game birds defined 
ee ie UNA Rn rat: 3681-3703 
Missouri River regulation fishing 
TELE sycbaitcte ys dysltely! SIAN sia 3694 
Muskrat, open and closed season 
iOin ot Altes SOO oS ODE pees 3704 
destroying houses of forbidden 3704 
trapping permit when granted 

out of seasoni.: 65 32.00 3704 

Nongame birds defined...... oan SOOO 
Nonresident’s license ........... 3685 
Nonresident’s permit to ship 

from "State Meee ; . yeh ciy 3732 
Otter, open and closed season 

ag a ee sl oe eo eA 3704 
Orders of commission, how posted 

and published 0.270.066 3677 
Partridge, bag limit and season 

OL ee tan em tteens: tere 3701 
Penalty, generally for violation 

fish and game laws..... ch 3706 

lty for illegal taking fis 
“agent? : . 38694-3714 


see ereveeeeeees ee e@voee 


FISH AND GAME LAWS (Con- 


tinued) 
Penalty for unlawful possession 
OR SNUG G gsteisnv e's acynaeieherae 3742 
Penalty for violation act........ 3742.1 
Permits to ship from state. .3731-3735 
Pheasants, hunting prohibited.. 3700 
Poison, use in taking fish pro- 
DU Ona oit sam eines ote 3717 
Possession dead fish or game as 
CWO ON CR ant rise mtins wel siete 3725 
Power boats prohibition of use 
8011 NAAR NT AN yA BE OS 3694 
- Predatory animals defined...... 3681 
Private fish-ponds, regulation 
and Teense “Off 5.367. a neat 3695 
Publication of orders of com- 
SOISSIOR! 1's) Lowes gic be ie 3677 
Raccoon, open and closed season 
ODM ee eth scp uicrat cra etter cy 3704 
Railroads, regulation shipment 
TSH FAN) Game oye en 3730-3734 
Refuges for game creation of.. 3653 
Removal fish or game from state, 
sepenalty y Lor. aber Bes shevtest LOU 
labeling of packages.......... 3732 
permit for when granted...... 3731 
permits for nonresidents...... 3732 
Resident hunting and fishing li- 
CONSE apache lashel. Merete staat. ie 3685 
Rocky Mountain sheep or goats, 
penalty for hunting........ 3699 
Sable, open and closed season 
HBO Tobira 42 Sank stay apc) niente as ess ass 3704 
Sage-hen, open and closed sea- 
bari Gor icc aWnedR aera eat: 3701 
Salary of members of commis- 
BLOM 4 ghia Aha, atte 3654 
Salary of superintendent of state 
fisheriesirerrn. wnlige es aan. 3665 
Salary sol, warden jo... whines 3655 
Salary of deputy wardens...... 3656 
Sale of fish, penalty for......... 3694 
certificate to be issued when.. 3727 
Salmon eggs or spawn, commis- 
sion may regulate use of.. 3694 
Scientific purposes, possession 
game, LOMA Rake dae Ad clr 3742 
Seining license, regulation of 
ASSUAICOK, yee paleyejeievore Moen batep 3694 
Searches and seizures by game 
GV LTR NS wun sWewed excess aye sei penel sca mee 3659 
Sheep, penalty for hunting..... 3699 
Shipment from state prohibited 3730 
penalty for illegal shipment... 3735 
regulablonwMorty. ts. 14d: & isa wae 3731-3736 
shipping permits, fee for.. 3736 
when unlawful. ane 3742 
Shipping birds without permit.. 3723 
Skins, regulation of shipping 
beawer wWhkinsrisiss few. sy ehe 6) fs 3722 
Snares, prohibition of use...... 3694 
Special deputy wardens, appoint- 
ment. and powers.......... 3662 
Spotted Bear game preserve 
nea ee, SRE 3778.5-3778.6 
State fish and game _ fund, 
creation and use......+60.+. 3670 
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FISH AND GAME LAWS (Con- 
tinued) 
Superintendent of fisheries, ap- 

POIMTM GUE 19 Wl ewere elas teins 38664 

DO a reek Siw eiavs fo/ade '« chaih beam ete 3664 

POWERS ARE Vali Sieve c teats ial at alel stage 3666 

salary and expenses.......... 3665 
Taxidermists licensé...).. 2). ..%u.. 3751 
Teton Spring Creek game pre- 

SET V CU etna a acter sie tng lees 3778.3-3778.4 
Trapping beaver, regulation of.. 3722 
Trappers license, amount of.... 3685 
Unlawful possession or shipment 

PUM OS POMEL VAn a eisisiol telat 3742 
Upland game birds defined...... 3681 
Warden, 

expense allowance............ 3655 

powersvand Mutiess ue. sks. os 3655 

SALAM Wy Nts as a aha cis ents agews oe See 3655 
Whitefish, sale of may be per- 

RNA GEO piaslal on) suet lens equy seeds te ene 3694 
Wolf Creek Game preserve, 

CTO AUTOM yisa wie, pledacslaue ta iobalioue s faxehel ore 3778.1 

penalty for hunting in......... 3778.2 
Yellowstone River, regulation of ° 
ASWIN GTN. oo sieree,0'6 siglote eielewie. i) BOOS 
FLAG 
To be displayed at public schools 1015 
FLATHEAD LAKE 
Regulation of fishing in........ 3714 
FOREST FIRES 
See Forester, State... ).70 2778.1—-2778.8 


FORESTER, STATE 
Administrative officer, duties....1805.6 
Burning permits, granting and 


SUSPeNSioms yo a wise es ea 2778.4 
PETALE YF Rpls aie ictetehete ates le fells crlete 2778.4 
Definition of ‘termsis0. 0. ee 8 2778.3 
Duties of persons clearing right 
8 igi era). ARAN Sok eens Larue 2778.5 
Duty of timber eutters to re- 
move fire hazards...........2778.6 
Forest material defined.......... 2778.3 
Listing of lands with patrolling 
HESTCIOS, (cd baddies Seana 2778.1 
Partial invalidity of act, ‘effect 
Oil fale te Wowie ee eye ELENA 2 2778.8 
Permits, granting and reserva- 
EHO DUAL OEY) AUT A | de ee 2778.4 


Piling of brush, regulation of.... 
Removal of slash hazards re- 


GUAT SW arerevettaiee tater. cin satira ss 2778.7 
Slashings (lien ussite ele 5 ears 2778.7 
Uncontrolled fires declared a nui- 

BELTECS HOE! <A IU (ar AE GEN Mie eet a 6 Pas 2778.2 

liability of property owners... .2778.7 
FORGERY 
Bounty claims, penalty.......... 3407.9 
Certificate of title to automobile, 
Le EMTS DI. + 6 6g <u 9 lea o's’ ce cle 1763.12 


False statements in violation au- 
tomobile registration law...1763.20 


FOREIGN CORPORATIONS 
See Corporations: Sub-title, For- 
eign 


> 


FORESTS : 
See State Forests........ 1830.1—-1830.10 


FORFEITURES 
Disposal of, statement to be filed 12433 


FOX 
Open and closed season for hunt- 
ing 


ees eee eee eee see eee eo oeee 


FREIGHT-LINE COMPANIES 
Taxation of. See Taxation. .2099-2105 


FRUIT 
How purchased for state institu- 
TIONS ee lee shes vepaicletels\elseugnacereG 
FUNDING BONDS 
Counties may issue when........ 4614 
High school trustees may issue 
on failure banks when........ 
PERE eg Ml gh 1254.9-1254.16 
School trustees may issue for 
funds in failed banks when 
BEE BE app eappt hide ale, Mio ih 1254.1—-1254.8 
School trustees may issue to 
fund floating indebtedness 
WROTLE Steele. aces ae 1254.17-1254.24 
FUNDS 
Abandoned horse fund.......... 4520.10 
AispoOsel Mot. Wee ene eee et 4520.12 
Bounty) finds ye. Soe ean, 20981 
Bounty fund, creation and levy 
LOT We hwala lhl ANSE ie onerg: 3407.10 
Controlling fund accounts 
federal land grant income fund 198.6 
federal land grant permanent 
funds accountin . Me |x 198.5 
federal trust and agency fund 198.4 
interest-bearing invested funds 
ACCOUME) | S645 4 a)<5 3 cael aes a 198.7 
new funds how allocated...... 198.8 
state trust and agency fund 
ACCOUDE EY BOM One. cae 198.3 
what controlling fund accounts 
tO be! kept Lau. WaPo I ee 198.1 
what shall be recorded therein 198.2 
County contingent fund, disposal 
Of “sutpluishisietio, ntvelet Gani 4633 
County petty cash fund........ . 4632 
Department of agriculture re- 
volving appropriation § ac- 
CORLTEE fe Bisa a Paget bet o's 5s. sh cae bale 3645 
Endowment fund established at 
[SFO NG 03 AN NO RAR MeN ea 1015.1 
eustody and investment of.... 1015.4 
GKiboh ten iy Nypecan edn eo en 1015.2 
duty of county treasurer..... 1015.5 
how; inwmestedsgiys eee ae. eae 1015.3 
memorials to donors......... 1015.6 
Fish and game fund, how ex- 
DONGSM  veisrcialeie srs « SST 3653 
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FUNDS (Continued) 
Forester’s co-operative work 


LURE Wes rd as esis ule hig eRe S 1830.10 
Gasoline inspection fund....... 3913.3 
High school dormitory petty cash 

LA TUN(S a Ba aR og does 2S a eS 1271.2 
Horticultural revolving fund... 3617.1 
Inheritance tax funds). 00.205 3% 10377.23 


Investment special state funds in 
general fund warrants au- 


EROTUZOG HS of OPIS clit 5 270 
Law enforcement fund trans- 
MelSy red 2S Citcerokis others cre cteteta 206.1 
NOWIUSOM i be Pbiraere eae a ere te 206.2 
Livestock commission fund, how 
USO Oe Re ee eee Cael 3257.1 
Medical board fund............- 3124 
CLEATION MOL Na ahle aes thsi eke ie ei 3154.7 
Montana Pioneers historical 
SRE Me ere PLE 1560.2 


Northern Montana Agricultural 
and Manual Training School 921 
Permanent common school fund, 
How's invested eit eres. 1928A 
other state permanent institu- 
tional funds, how invested 1928A 
Rocky Mountain spotted fever 
COMURO MI Als A Me ote os 2561.2 
School funds, investment of. See 
Department of State Lands 
and Investments. ..1805.98—-1805.105 
Spanish-American war fund, dis- 
WOSaIMlOh a ays ake s'e ees eels 1373.1 
State beekeepers fund.......... 3566.4 
State board of health mainte- 
nance fund, transfer author- 


PAX NPR AZ oa wala ha Cunel ae) GS 2645.1 
State common school equaliza- 

LOT. Hud Nees ae ee ae eeeteteotas 1201.1 
State examiner’s fund.......... 6014.73 
State fair revolving appropria- 

LOM PACCOUNT Mee LNe i ay crete ales 3645.1 
State fish and game fund...... 3670 
State hail insurance fund..... - 355 

administrative fund.......... 355 
State highway funds, how dis- 
HELOUEO Olabarcias sondern ts 2396.16-2396.18 


State teachers’ certificate fund.. 1095 
Treasury note redemption fund. 5623.6 
Veterans’ memorial fund..... ee. 4559 


FUR-BEARING ANIMALS 
Open and closed season on...... 3704 


GAME 
See Fish and Game Laws 


GAME BIRDS 
See Fish and Game Laws 


GAME PRESERVES 
See Fish and Game Laws. ..3764-3778.8 


GAS 
See Gasoline 
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GAS (Continued) 


See Gasoline Manufacturers and 


Dealers 
See Oil and Gas Lands, State 
Bee a Slows cosieouis «se LOSS ee ERS ated 
GASOLINE 


Distributors’ and dealers’ license 

tax. See Taxation. ...2382—2396.20 
Producers’ license tax. See Tax- 

ALTON areca rae atom sade ade 2398-2405 
Standards of ...... S fagiabatete viedo. Xt 3913.6 


GASOLINE MANUFACTURERS 


AND DEALERS 
Application for license from rail- 


road’ commission ../ 22) 00s. 3913.1 
Appropriation! pss si2 32) ae, Ee 3913.21 
Dealers to post notice of grade 

OLY prO die TOS ION Bore 913.12) 

duty to submit samples for 
DORE Oy eich nal e lal tiie ole 3913.12 
Effect partial invalidity of act 

ate Wieting CSUR S PEM ex AU OE 3913.22 
Engine distillate excepted from 

AGB sere de A Nets ctelel « Homes | Wee 3913.13 
Hee. for. Weense.shitideay ceil ded 3913.2 
Gasoline inspection fund........ 3913.3 
Gasoline standards... .1...c00e 3913.6 
Inspectors, employment of...... 3913.17 

penalty for obstructing...... 3913.17 
Kerosene) standards ysis oi.3.+ 6 bios 3913.7 
License to be procured.......%. 3913.1 
Measuring devices, inspection 

CE Sa AE an CR ar CRRA 3913.18 
Misbranding defined ........... 3913.16 
Names and grades to be indi- 

CADOMART Wier Eh Ge cleid bis nee 3913.5 
Penalty for violation of act..... 3913.20 
Public service commission to en- 

PUECE, BOL, Sn NU Lamy. neni gnats 3913.4 
Revocation of license for mis- 

PEVTOSENLAGTON are wlols djs cds e 3913.15 
Registration of trade name by 

LEMLOT dae ameyaapeetars erwin cre ae 3913.14 
Sampling and employment of in- 

SPEC DORA EM aliah erste onebaeys < cya cuna 3913.17 


Standards of quality of gasoline 3913.6 
Tests to be prescribed by com- 


TULSSLOM 1 pouesthenots¥sssuavecetskavese SEEEE 3913.8 
state chemist may make...... 3913. 
assistant may make analy- 
SSS ded oth «aes fy uty oe Ae 3913.10 
state chemist to give evidence.3913.11 
GATES 
Penalty for leaving open....... 11528 
GEESE 
Bag limit and season for hunt- 
ANG) ps Hiteie A weep naka eC AT 3703 
GIFTS 


Acceptance by state board land 
commissioners authorized. .1805.114 
Cities and towns may receive... 5044.1 
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GIFTS (Continued) 
Counties may receive.........-- 5044.1 


statutes applicable........... 5044.2 
GOPHERS 
Extermination ‘ authorized, pro- 
COMUTO tims ah tele tetefe oiishe lets 2561.1-2561.6 
GOVERNOR 
Designation fiscal agencies..... 198.9 
bond ‘to ‘be “givent: i). sou 198.10 
Duty to verify report state 
ELOCASUT EN aire reyepette eles ates eile 187.1 
May prohibit importation dis- 
eased animals.............. 3267.1 
PENAL Yah desig oe cw eke 3267.2 
Superintendent of banks to re- 
POLL! {LON 6 oie kis ae vcleeys eh artes 6014.72 


To approve state purchases. .293.5—293.7 
Trustee Spanish-American war 
fund . 1373.1 


GRAIN WAREHOUSEMEN 
See Public Warehousemen.3574.1-3592.9 


GRAND ARMY OF REPUBLIC 


Custodian appointment of...... 320 
department commander to 
recommend. oe. SNt S's. UR. 320 
Expenses housing relics, how 
PALE VRE ere taeten utatar ei aerate tote 324 
Records to become property of 
BtaEe eer ae ooh cee ene 323 
Room to be provided for relics 
ANG STOCOLUS at siefolel-televetele elie 321 
purpose for which used....... 322 
GRAVEL 
Leases of state lands for........ 
Dies enapeiselslelamisice 4 LOU. LOUO. 0 
GRAZING 
License tax on livestock when 
brought into state for...... 
®@eeeeeeeeeeoeeseeeneeser 2087.1-2087.5 
GROUSE 
Open and closed season for hunt- 
Theda olaNols ays uptesel=in eipietone ate 3702 
GUARDIANS 
Servite of order of consent and 
sale of property by........ (10434 
GUIDES 
Baconse OL ei aie Ue eee Reh Me «» 3745 
GUIDE-POSTS 
Erection by county commis- 
SIONOLS  .1.5.00 26 os Ba Aad: swap — L622 
GYMNASIUMS 
High schools may procure land 
LOT 2 deter lubeiteae votes A eroie eat ate 1271.1 
Leases county lands for author- 
IGE aie as Bs 5's 3 akeue aisle lara vevolisis 1015.8 


GYPSUM 
License tax on sales of......... 
HAIL INSURANCE, STATE 
BOARD OF 
Adjustment of losses, how made 
Appraisal of losses............. 


Benefits exempt from execution 
Board of equalization to pre- 
seribe  10VY co... obit 
Borrowing of money when au- 
EROTIZOG, si si persinaceinat eee 
Chairman salary and duties.... 


County treasurer to _ collect 

LGVLOR- 8 i.0 a C8 divs colton Ghee 
Creation powers and duties..... 
Crop Ten CrOated . s/..)s- bse sereiieaul 


tax levy to constitute lien... 
PI UCLERS eo odiaie aronctilnveninator ee ate 
Execution on hail insurance 
money forbidden........... 
Farmers to signify acceptance 
OL ACCT. 2208 ik ie) eae ae 
Forms to be prepared by....... 
Funds designation of.......... 
Levy on grain in case of de- 
Fauld) Au). o/s Wie Reet mentee 
Levy to provide what.......... 
Limitation on amount of insur- 
AMC miowhele pct arenenvauspsiiete rs eeae 
Losses; report .O£,.,; sjajejsiejetajese oy2)s)s 
Maximum and minimum rates.. 
Re-appraisement. of losses...... 
payment, of losses;...:.<s.0.. 
Reserve fund creation........ ae 
Nalaryy, Of chairman: <\2.'. si sscis¢ 
State hail insurance fund...... 
administrative fund........:. 
State treasurer duties of........ 
Tax delinquencies when a bar 
£0) ANSUTANLCEK .-!ereteyapeyetoleielets 
Tax? levy Vamids Aertcy. s tsyer cele ce 
Term "OF OCG’ . seca here eile 
Warrants, when issued.......... 
TEQIStTAtION Obs iis sare cpekyeteh ye 


HEALTH OFFICER, COUNTY 


Deputies may be appointed 
when 


HEALTH, STATE BOARD OF 


Authorized to administer federal 
appropriations for Indians.. 
budgets, authority to submit. 
Fees collected by, how disposed 
OL eee a: Pecehaoren tabs pratcss aiep ae 
Transfer certain funds author- 
ized 


HERD DISTRICTS 


Unlawful for stock to run at 
large’ itis. Sac ves Seem care 
bulls not to run at large in.. 


HIGHWAYS 


Bonds, county commissioners may 
issue 


eeceeceeeeceeeoeereseeosece 


2368 


360 
360 
363.1 


351 


4527 


2460.2 
2460.3 


2645 
2645.1 


3385 
3385 


1622 
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HIGHWAYS (Continued) 
Bridges, county and district de- 


BEBO Sod Si) Pet a erat fate sferarecs, © 5.4 1652 
Contracts restrictions on letting 1622 
County surveyor to prepare plat- 

BOR ATOR AR hid Api Siac alah pe 1622 
County surveyor to control in 

certain counties. fs... 62. 1622.1 
Establishment by county com- 

THEPSLOTIETS! Mees Le aatee SS 4465 
Federal aid road proceeds gaso- 

line tax used on...... 2392-2396.13 
Grant of right of way over state 

Bade fore. epee 1805.58-1805.59 
Guide-posts, erection of...... wes 1622 
Heavy machinery, regulation of 

OV ETO Bae epee wan trae tia et 1749 
Right of way, acquisition of.... 1622 
Road builder employment of.... 1622 


Road districts, creation of...... 1622 
Road supervisor abolished when 1622.2 
Sleigh-runners, regulation of size 1749.1 


GIR Wha AI Nee CMBe Be Dipicbra BEINIns 1749.2 
Special road districts purpose 

ANG POWETS (20 ees pese nse ees 1652 
State highway commission, crea- 

HOD SSL CESS DOME oor at ovate si ct ets) s 1783 
State highway fund, how dis- 

GEIDWCC UT s ia eta ct pte se hate syes 2396.16 
Surveyor controls in certain 

COUMMLES Nw waly a A evevaareelaas ae a 1622 
Traffic restrictions, commission- 

ELS MAY —PLOvide rye seis me. 1622 
Traffic regulations.......... 1743-1749.2 
Transportation companies, regu- 

lation of. See Trucks, regu- 

lation of moving on highway 
Railroad commission: Sub-title, 

Motor Transportation Com- 

PeLONCS pele lalesetakalevers e's) « 3858.1—3858.11 

HIGHWAY COMMISSION 
Creation, salary and bond..... Se tb) 
HISTORICAL LIBRARY 
See Historical Society of Mon- 
TAINey Moyaterer stoke cl ofaile cleenlee 1560.1—-1560.14 
HISTORICAL SOCIETY OF MON- 
TANA 
Art gallery to be provided in 

Wun dine eee. i22.., SEO 1560.12 
Building commission, quorum, 

SXPENSES Mn. WUS.. ws. LM call 1560.10 
Building for use of society.... 1560.5 


Design for permanent building. 1560.4 


Designation of building lot..... 1560.9 
Hunds,, howinsed es. .Qnas. Bit 1560.3 
Historica lind arse. 68 1560.2 
Historical library to be desig- 
WATCH AAG). ssusteteteyepmeete states ¢ 1560.1 
Report of completion of work.. 1560.8 
Seal. ‘authorized adt./osiiet. tat. 1560.13 
DESTIN gO. sepeonsrsisie sonore jaloneshae 1560.14 
Submission of claims........... 1560.7 


Treasurer custodian of funds... 1560.3 


HIGH SCHOOLS 


See Schools, Public; Sub-title, 
High Schools 
HOME FOR SOLDIERS 
See Soldiers’ Home...... +++ 1529-1546 
HOMESTEADS 
Head of family includes whom.. 6969 
HORSES 
Roundup of abandoned horses. 
See Abandoned Horses...... 
Li cRtop a By ere tste eNO Me stents 4520.1—-4520.16 


HORTICULTURAL REVOLVING 
FUND 


Creation and USC......cecee.s.s 3OLT1 


HOSPITALS 


Establishment by county commis- 
BLONETS 65 LH HSV Sw 
Gifts and donations, power to - 
BCOLV OL vvarareiavarelereraiererstehe ae ‘wee 5044.1 


4465 


HUCKSTERS 


HUMANE OFFICER 


Sheriff to perform what duties... 4774 


HUNTING 
See Fish and Game Laws 


HUSBAND AND WIFE 


Cannot be examined as. wit- 


ness when..... Slciatet ote: iaktetickals 10536 


ICE-CREAM 
Defined 
Licensing of factories.......... 


Pasteurization of cream used in 
PEQUITE 5 ai. a alts. 2 eveee 3072.5 


3568 
3569 


IMPROVEMENT DISTRICTS 
In cities and towns. See Cities: 
and Towns...... eeeeess -OD28-5276 
IMPROVEMENT DISTRICTS— 
HIGHWAY 
See Local Improvement Dis- 
tricts 
INCOMPETENTS 
See Insane Persons........ Shee ee MOOSD 


INDEXES 
Criminal bonds kept by clerk of 
Courts licwets doled A ae 4818.1 * 
INDIANS 


Appropriations for, how admin- 
istered 
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INDUSTRIAL ACCIDENT BOARD 


See Workmen’s Compensation 
U5 RUM a ae ipa an weceee 6 2831—-2990A 


INHERITANCE TAX 


Advance payment of allowed...10377.8 
Amount of tax, primary rates..10377.2 
Ancillary letters, petition for..10377.12 
Annuities, how computed...... 10877.15 
Application to board to deter- 

mine whether tax is due...10377.12 
Apportionment of tax moneys. .10377.23 
Appraisal at clear market value 


Fah bey ralgieak ahs, ahensl ed iby eis 10377.15 
re-appraisement in district 
COUPES WO Mle ie clase as 10377.15 
Appraisers, appointment of..... 10377.13 
Attorney general, collection un- 
PAL: CARNE veers, MMe 6 he 10377.16 
duty of legal department of 
BURG) of oils arse ea ee 10377.18 
Bequests to executors for  ser- 
Vices taxable ose ws.ce Hawes 10377.10 
Blanks and form prescribed by 
DHSara boat eccre cee taaawe 10377.18 
Bond for payment of deferred 
GAR ene phi wuleta we eens cea Oe 10377.9 
Citation to compel payment, 
WHEN ISSUER Wonis aq utils Mere aes 10377.16 
Clear market value, tax com- 
PUbeds omy see. Reyes 10377.1 


Clerk of district court, duties. .10377.18 
Collection of tax by executors..10377.7 


Collection of unpaid taxes..... 10377.16 
Commissioner of insurance to 
value future estates....... 10377.15 
Compromise and composition of 
LI fie IDE eR NASA a 10377.20 
Contingent encumbrances, how 
estimated) y Wee ae Oo. Le 10377.15 
Contingent estates, tax on pay- 
ables whem ale crear 10377.15 
County treasurer, quarterly re- 
DOPE OF a hc ers aie nye 10377.19 
Deduction of tax from legacy 
TOQUITCE jicuuyays Uishe sietalaela is LOST 7.7 
Deductions allowable ..........10377.1 
Detinition of terms) .0.. 24). oss 10377.22 
Discount when allowed ........ 10377.6 
District court, jurisdiction under 
CY JS SNS 8 DN SSE Ca Ae oe 10377.12 
ancillary letters, petition for.10377.12 
Disposition of tax money...... 10377.23 
Due when eR. ea i ead eee 10377.5 
Executors to produce receipts on 
final accounting ....... sine 0317.0 
duty to collect tax...... noe oe UBT EEY 
Exemptions, what allowed.:....10377.4 
property without state....... 10377.4 
Hearing by state board of equal- 
DZACTON VS osc a ele na eet crete eee 10377.25 
Hearing of report of special 
APDLBISELS opis oppo we eo cate 10377.15 
Holding companies, duty concern- 
ing travelers)! si. coe 10377.11 


penalty for violation act....10377.11 
How and when tax is imposed. .10377.1 
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INHERITANCE TAX (Continued) 


Inheritance tax fund, creation 


ANG MISS Res). Oe cae eine 10377.23 
Insurance deemed part of estate.10377.1 
Intangibles; defined) « .)...-0</je. 10377.22 
Interest charged when.......... 10377.6 
Interest on deferred taxes...... 10377.9 
Interest determinable by death, 

NG WieV ALLO), aleratetel = aaeeeralePas 10377.15 
Joint estates, transfers, how 

tamablesfunihooe), dam iihee lee 10377.1 


Legal department of state, duty 
concerning administration of 


ACU eee shard aval ore diately eines 10377.18 
Nonresident decedents, regula- 
tion’ tramslers Wyre ee 10377,11 
apportionment of debts and 
OOM PMONS Mees eeu 10377.11 
effect partial invalidity of 
Bieh icale wetueet os once cae 10377.116 
limitations of act, retroactive 
OFLOEL \ victeerarclet tints Reem 10377.11 


notice of transfer of stock. .10377.11 
penalty for violation of act..10377.11 
reports to be made to board 


of equalization ......... 10377.11 
Nonresidents’ estates, board to 

Cetermime \CAR tere sie ie cates oe 10377.12 
Order determining tax, contents 

AMG NOTICE 4.2) ie elyete sale dened 10377.15 

rehearing when and to whom 
PTANted, aipte pinion sere He LOOT CeO 
Payment of tax to state...... 10377.19 
Postponed tax on undiminished 
Vvalated Veit Cha < stk Gate 10377.15 
Primary rates, schedule of..... 10377.2 
Other lratesse lew SAl ites she 10377.3 
Proceeds of tax, how disposed 
OLE POMH ES POLY bc kein Ene 10377.23 
Public administrator, appoint- 

ment of as special admin- 

istratons When ss 6.55 s/elea. 10377.17 
duties and compensation..... 10377.17 

Rates, schedule of primary 

rates Wi. 7 aie ereteretn ere eter Se LOS Tira 

OLE TA CCSE. wlketenss papers erat 10377.3 
Re-appraisement in district 

court, when allowed....... 10377.15 
Receipt to be issued by treas- 

Ws EGY QR DID OS COS Oc cic 10377.5 
copies and recording of...... 10377.21 
executors to furnish on final 

BeCOUMt: \. Wei ceviiciios see 10377.5 
Refund of tax, how and when 

MAdewtiena das teak ee eee 10377.8 
Rehearing on determination of 

PARI, Pinie eetertie shots sess alee 10377.15 


Repealing clause, exceptions. ..10377.26 
Special administrator, appoint- 
ment for purpose of deter- 
mination, of) tax. |. «|. ahi slosh 10377.17 
Special appraisers, appointment 
to fix fair value of prop- 


BrtNerw auvivas cpeben s avn Oe 10377.13 
duties, power and compensa- 
PIOD Nei wae tenes divels cae ShOSF 714 


INDEX. 
[References are to Sections] 


INHERITANCE TAX (Continued) 
Special appraisers (Continued) 


hearing on report by the 
COUTES aanie' renee oD ites 10377.15 

State board of equalization to 
determine’ tax‘ rss o/s 6's 10377.12 
appeals from orders ........10377.12 

State board of equalization to 
RUNOIVAGE LAX a dale aetee sss 10377.18 
Hearimga DY Gd.s.'aawes dans 10377.25 
legal department, duty of... .10377.18 
powers and duties........... 10377.18 

power to employ assistants 


and fix compensations. ..10377.24 


preparation of forms and 
DIAMEShia is. 'tode «isis Perea siete 10377.18 
LEPOrty £O:) LOVELNOT . 5 hore ojapere 10377.18 
witnesses, punishment for con- 
LOUD Ghats oss beeen, oe Svelaudtets 10377.25 
Tax, how disposed of.......... 10377.23 
Transfers deemed in contempla- 

tion of death when......... 10377.1 
Transfers’ defined fiuiis nee se 10377.2 
Transfers under power of ap- 

POM PMISNET Beis cise. Mesle WS 82 10377.1 
Treasurer’s receipt to issue for 

GA ME SUR ai. elds 10377.5 
United States taxes, credit al- 

Lowe d Hor) Wyeehy: iterate etter 10377.3 
Unpaid taxes, procedure to col- 

LOGE RATER aN ek., eM Rr eS 10377.16 
What deductions allowable......10377.1 
What transfers are exempt..... 10377.4 
When, dieses sitet oe Bilal Mbeh at Bia! SU 10377.5 
W hen 7imposed, i242 cect edale's logehas 10377.1 
Witnesses, punishment for con- 

Gem ph Mvadsyeis we dale eos oahake 10377.25 

INITIATIVE AND REFEREN- 
DUM 
Measures, how certified......... 103 
Measures, how printed ......... 105 
Numbering of measures ........ 103 
How placed on ballot........... 103 
Quality: OL spaper':2.. sls s seis e cee 105 
Title, of meastires’§.!.). 2508046" pee 108 
INSANE ASYLUM, STATE 
Certificate of discharge as pre- 

sumptive evidence .......... 5685 
Sterilization inmate of. See 

Eugenical Sterilization Law 

SI EO OS TERROR 1455,1-1455.8 
Superintendent, appointment and 
SALI Y wemiete share o7siseGs ae were et elo 
appointment, assistant......... 1415 
may receive food supplies..... 1415 
removal, procedure .....+e.e6. 1415 
INSANE PERSONS 
Powers when incapacity has been 
judicially determined ....... 5685 
certificate from asylum pre- 
sumptive evidence ....... 5685 
effect of restoration to capa- 
CIEY, sie ss taraaen caehieaiansiaad..” OOGM 


INSANITY 


Proof by preponderance of evi- 
dence required when a de- 
fense in criminal cases...... 10728 


INSECT PESTS 


Cost of destruction, how paid.... 916 
Pay of worker exterminating... 4502 
Purchase and payment for equip- 
THVOTUG UMM eels aca aise ae alg as erstovere 7 4593 
Tax levy for extermination..... 4503 
INSOLVENCY 
Banks. See Banks and Banking. 
Grain warehousemen, department 
of agriculture may inter- 
vene e@eeoeeoeoeee Leese n eee os OOS 
INSPECTION 
Hides and meat of eattle. See : 
TAVEBEGEK |c$)sisinn ate fe niet 3350.1-3350.14 
Livestock. See Livestock. ..3324-3327.2 
Scales. See Seales ....... 3575.1-3575.8 
Steam boilers, regulation of..... 2726 
INSPECTORS 
Wat@r, CRAL G1. s,¢ «00s 0 delete ols Sea o)| SOOO 
INSURANCE 
Corporations may change insur- 
ance on lives of officers..... 5942.1 
County buildings by board county 
COMMISSKOMETSN Mets ereey (toe, apt. 4465 
Hail. See Hail Insurance, State 
Baty OIE sinc scMMe ones toveens 350-363.1 
INSURANCE COMMISSIONER 
See Commissioner of Insurance 
INSURANCE COMPANIES 
Commissioner may suspend license 
OLVACeNt, WNEN® «2.6 ces spelt aie 6124 
general powers of commis- 
BLOM TM hate Mtr (eh ts tou satasa 6124 
Duty to report fire premiums re- 
COIVEd in, CItIOB. 5 a.0\0:4 0,0 eeee 5126 
INTEREST 
Rate on school bonds......... o. 1224.4 
State warrants bear when...... 180 
INTOXICATION 
No excuse for crime......... -- 10728 
to what extent considered.... 10728 
INTOXICATING LIQUORS 
Repeal of state prohibition laws 
penal e eee eae eee Oe 11048.3 


Sale to minors, punishment for,.11048.1 


INVENTORY 


State purchasing agent to make. 293.2 


INVESTMENT COMPANIES 
See Banks and Banking 
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IRRIGATION 
See, also, Water 
Rights 
Sales of state land to United 
Miabesn Corie, Wins smeitteslen vers 1805.56 
how made if within irrigation 
PTOISCER gi irate te ered to shots 1805.69 


and Water 


IRRIGATION DISTRICTS 


Acreage, taxable area, how fixed 


elahenasettgnttle ia Gaiden os Ga chia 7190-72354 
procedure for permanent ad- 

jJudication \<..<., mrss ete 7191 

summons, service and publica- 

LOU Tin wei state cistetsic paecelouettts 7192 
Actions, limitation on time for.. 7231A 
Appropriation of water by com- 

WUISSTONGTSR eyed tlle ste eset 7174 
Assessments. See sub-title, Taxes 
and Assessments ....... 7234-7264.9 
Bonds, regulation of issuance 
‘board to adopt resolution..... 7216 
investigation of proposed is- - 
SUS 5/2510 ROLERS. ONS. ae 7216 
secretary of state to certify 
SYVIUG MD Rolle Aiea Miao tsheseaue Nl a lege 7218 
certification of issue, when and 

DOW, DAG aves ss se came se 7218 

commission to determine ir- 
rigable area ....... eesee 1235B 
delivery of bonds......... mete! elo 
details relating to issuance.... 7212 
Interest TAs views oi slailejes eenuvele 
TOFISLLALIONG | tarane evan clare eteleieie sree 
SRLS NOL goes leroesaetelo) oes pee A micas 7212 
Pees OA LIES NOM 1/2010 lee suns elereisieie 7212 
EOLA OL Nis chaptic uiststelels are oes tak 7212 


disposal of proceeds of sale.. 7215 
expenditure without consent 
commission forbidden .... 7220 
expenses, how defrayed ...... 7224 
funding bonds. See sub-title, 
Refunding Bonds 
petition for issuance, action 


ALOT OOM! Yee chap eloie. ceeds trate 7210 
‘procedure for confirmation by 
Gistrict COUTU ye es ee eons 7211 


appeals from orders of court. 7211 
court to make determina- 


tion and. order) a0 .2. 7211 

‘ petition and notice......... 7211 
provisions of Code Civil Pro- 

cedure applicable ...... 7211 

ratification existing bonds..... 7231A 
refunding bonds, procedure for 

ISSUANEE Otis: Stews .dee me 7226 


eancellation other bonds.... 7230 
form, execution and record.. 7227 


Tieng O false phe wieuseheie. ous Betas. Chaneva 7228 
_lien of bonds to refund war- 
TOUTES cies alos lapses saliede elias -1¢i8 7229 
BANG) OG oie ciarekege mieieretera ers ctemete ds 7230 
sale of bonds, how conducted.. 7214 
, disposal of proceeds........ _ 7215 
“secretary of state to certify is- 
SILO WECM y ose ch ane annette 7218 
state engineer to make inspec- 
tion of works..... Moses ety ni aas 


[References are to Sections] 
IRRIGATION DISTRICTS (Con- 


tinued) 
Commissioners, organization and 
MO OLLD IS sa’ «os e\s o's Cae BY ois ua ek 
Domd "Of py oe lets h ws = depneteets «)qielT3 
bond of secretary............ 7173 
OU ETTCS choc sc age uedeesoierts sedereae 7174 
interest in contractsforbidden. 7173 
DOWOLS Tec cle s More N scares state 7174 
Tules and by-laws, power to 
AMOP DT Maiorc te clelereleontecs mee at . 7174 
BALAT Yeo ste s ee este rnetemre em ie 7173 
vacancies, how filled.......... TTT 
Dams and reservoirs, construc- 
PIO "OL ve cas Warsi soe heats 7174 
Elections and qualifications of 
GIECLOTS UN sys oocs en een 7184 
Expenses of bond issues, how de- 
PTY Ol tee street teks ore ier ere eee 7224 


Expenditures without consent of 
commission forbidden....... 7220 

Extension of district, procedure 
LOL) ove te teva hte he SUL anD Ete antral ates 71894 
adoption of resolution......... 7189A 
errors in procedure, effect of.. 7189A 
order to be entered by court.. 7189A 


petition and hearing.......... 7189A 
taxable acreage, owner may 
have? fixed Show. Bora. «aie 7190 


permanent adjudication of.. 7191 
summons, service and pub- 


WPCA ELON. «4 nc ts lores torene tel eet 7192 
Limitation time for actions to 
attack) decrees® (J i.e 7231A 
Meetings of commission......... TAgel 
Organized, how......s+.6: SOILD 7166 
procedures? /G AGL. gS 7166 


Organization of districts to ad- 
minister water rights with- 
out a water commissioner 

act applicable to what water 


owners , Saad aint -eradepreee 7264.2 
apportionment of water how.. 7264.5 
development of water......... 7264.6 
districts declared public cor- 

porations , ,.;.j., Fsruip-siets) tee 7264.9 
establishment of district how.. 7264.3 
purposerof (ach ys0e%'b ss 7264.1—7 264.8 
tax: levy Sheth... tlemlak seehs. ob UCU TIE 
tax mis ic Ce einctats esees 7264.6 
what laws applicable...... oo 1264.4 

Permanent adjudication of acre- 
BUC e Wa sie Yeheyeue blo lon te eleleley ta mloets 7191 

Purchase and lease of water 
rights by commission....... 7174 

plans to be formulated and 
SUDMIGCOD Wie ge berets Aenean 7174 


report by irrigation engineer... 7174 
Purchaser state lands may sign 


petition Ors 6 sm 4c eben et 1805.93 
Quieting title, commission may 
MANIA, SOLON. washes 7248.5 


Refunding bonds, issuance of. 
See sub-title, Bonds. 


State engineer to make inspec- 


tlOm Of SWOLK cies ot. ol ates sah 7224 
State examiner’s fund, contri- 
DULIONS SLOT es. s cciace eicleteee 6014.73 
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IRRIGATION DISTRICTS UNDER 


IRRIGATION DISTRICTS (Con- 
tinued) . 
Surveys, commission may make. 7174 
Taxable. acreage, how  deter- 
MINCC ered sisters aes oS atlas ska 7190 
Taxes, collection by county 
EEBASUICD’ a0 /cis 5) isles BO 8 ly fe | 
Taxes and assessments 
acreage for taxation, how 
FUSE! 1. «oto. cas > sions bide 7235A—7235B 
all lands chargeable alike.... 7234 
annual tax levynys oi saycts 2 sve os 7235 
apportionment when _ tract 
WpOLVIGOd a. oe Seigicis.« s,s ahete Saltins ZOO 
DlaMiG not LOv-yiN. sists) statere se ajehialeoo 
apportionment, how made..... 7234 
cancellation of assessments 
ng (2 igen ose gee Ais Syn atte 7235.1 


collection by county treasurer. 2172.1 


commission to fix irrigable 
BCLOLOO Re ate ere aise cats acs, 56 7235B 
objections by land owners, 
PLOCOCNU Ce es aless pctels 7235B 
federal contracts, regulation 
Of, assessment). 1725s St 7236 
irrigable area, how determined 7235A 
notice and hearing......... 7235A 
resolution fixing 2/40: 6s46.0'8 7235A 
petition to district court for 
. confirmation ..... 7235A—7235B 
omitted assessments, levy of.. 7235 
pumping costs, apportionment 
Ol pnumdisrn te tle.» a artiipil 7234 
purchase of land at tax sale 
authorized .)....... eee 7248.6 
issuance tax deeds......... 7248.7 
sale of lands for delinquent 
taxes, regulation of...... 7248.1 
districts may purchase tax 
sale certificates ......... 7248.2 
purchase at tax sale by com- 
TISSTOTMOLS, (uw leteaabareiels 7248.6 
revolving fund, creation and 
TO are nai as alisid oueyeps sete kok he 7248.1 
sale of lands by commis- 
SLOW OTal ys) Sexe giniaial’s osvasishevegyk See 
scope of act........-.e0ces 7248.8 
tax deeds, issuance of...... 7248.3 
actions to quiet title..... 7248.5 
what amount may be levied 7235 
United States, commission may 
make contracts with........ 7174 
United. States, sale of lands to, 
how made if within irriga- 
tion project .........seese. 805.69 
Vacancies in commission, how 
RUN SGA cal o.sl stake o> Hal ae 7177 
Voting at elections, how regu- 
latedAton tansirvaaries «and SUPA ALTIS4 
Who may organize, procedure... 7166 
IRRIGATION DISTRICTS UNDER 
PUBLIC SERVICE COMMIS- 
SION 
Annual administrative expense 
to be determined ......... 3974 
Bonds, form and term.......... 3968 
3970 


exemption from taxation..... 


PUBLIC SERVICE COMMIS- 
SION (Continued) 
Bonds (Continued) 


legal investments ........... 73968 
TLS TIS OL jess thei aos edet a teveieles teresa ae 3970 
sale wmirisorG. 26500. SU. Chuan! 3969 
to be delivered to contractor. 3969 
Contents of petition............ 3956 
Determination annual adminis- 

trative expense ............ 3974 
Delivery of bonds to contractor. 396 
Directors, election and term.... 3990 

PONE Oe See's isp ore oF , ro 3990 
organization ......... Pra gig vp 3990 
District court to consider esti- 

THULE CM) evehe a fehcvarey sal era val aluverave o, 6 3956 
Final report of commission..... 3965 
IMeweelyccnes jeYeravely 4 Ie S ee Se eae 3968 
Interest from what funds pay- 

BDSM 46! aercnnunsqataiey. Weieys as 5 ashen: 
Levy of taxes, how made....... 3974 
Liability of district for payment 

OL MOOS WitahaVazs) aicters eeseeteyehes 3970 
Limitation of powers of di- 

FECES. LUE Yee, UI 3975 
Map to accompany péetition..... 3956 
Meetings of directors........ shan Oo 9OU 
Payment, of bonds...) fevers’. 3970 
Preliminary examination ....... 3956 
Preliminary expense, payment of 3956 
Procedure for organization of... 3956 
aloe Ot DONS pions peels ens cichaen 3969 
Sinking fund to be provided.... 3973 
Tax levy to pay bonds...... ee eee: 

levy, how made....../.3% 3 teen KS TA 
ep ee 4 ga a SE Boe ere 3974 
ITINERANT VENDORS 
License of. See Taxation...... 
wiorsigis|aspeaitee Saeens ete Ld 242h 25 
JACKASSES 
Running at large, when prohib- 
De oe eens s 6s > s Maem elects 3400.1 
JAILS 
Establishment by county com- 

WUISSLONEL Sire tes trois ise tiie ars ok 4465 
Federal prisoners to be received 

TAUB reha ysis! stectersrets aver e ott 06 mawisig heat oek 


payment for support.........12472.2 


JANITORS 
Salary capitol janitors......seee 


JOINT SCHOOL DISTRICTS 
See Schools Public: Sub-title, 


Joint School Districts. 1036.1— 


JUDGES 
Additional judge appointed for 
sixteenth wdistrietin. gus. <<. 
Disqualification of when and how 
CLEC CTOG Mer. deieeerersieys.cfits, 2.5 e's 
grounds for ......; ssieiwie see's ‘ 
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JUDGES (Continued) 
Disqualification of (Continued) 


other judge called in, when... 8868 
time for filing affidavit....... 8868 
Election judges, how appointed. 587 
MUTT OT POL yy ais tele apeteita tals aisle thers 588 
Jurisdiction to enter orders at 
Chambersi ei. ahs Loereterewietes 0 8867.1 
JUDGMENTS 
Appeals taken to supreme court 
fromiiwhents et) Pel I) a 9732 
Judgment-roll, contents and fil- 
INQ HEE Paani a ale alae gen teee 9409 
Judges may render at chambers 
WHETY |e) shee Ror Nieiehaists oteter tOO ONL 
JUDGMENT-ROLL 
Contents and filing............. 9409 
JUDITH BASIN COUNTY 
Boundaries: Of js icie'sss\0:005 0 ee'ew tone 
JURIES 
Numbers of challenges allowed 
state in criminal cases...... 11956 
JURISDICTION 
Acquired by service of summons 
in actions to quiet title.... 9487 
Courts in juvenile delinquent 
CUBES SU widida ae tain sno ete ae 12280 
District judges at chambers..... 8867.1 
JURY SERVICE 
Exemption members national 
SATE. ATOM cvernwlevs es costs sotay 1401 
JUVENILE DELINQUENTS 
Procedure on arrest. of..... eee. 12280 
jurisdiction of courts......... 12280 
KEROSENE 


SEAR CALPAS OLS claic o-srci'seevelsio cathi oo Lost 
KOOTENAI RIVER 


Regulation fishing in .......... 3694 
LABELS 
Pasteurization label, penalty for 
INTBNSS' 4/5 /d)s¥s sec sew esiees oes COLL 
LABOR 
See Workmen’s Compensation 
Arete sen MOE UL 2837-2990A 
Hours of members fire depart- 
MONG AANA SREB 5138 
Preferential employment soldiers 
and sailors when...........' 5653 
LAKE COUNTY 
Bousdasies ,Ol few sate cise +d warns 4327.1 
LAND 


See Alien 
. .8043,1-3043.8 


Ownership by aliens. 
Mand | Liaw sere tesa 


LAND (Continued) 
State land. See Department of 
State Lands and  Invest- 
Ment}... Hoe. s.snos 1805.1-1805.123 


LAND COMMISSIONERS, STATE 


BOARD OF 
Composition and duties......... 1805.3 
Forest fire control by. See For- 
ester, State his). c)352 8 oe 2778.1-2778.8 
May authorize purchase state 
general fund warrants when 1912 
Redemption of bonds, duty to 
DOLMLG Ls Hida: snare alors erent . 1916 


LAND GRANTS 
Acceptance of by state........1805.113 


LAW ENFORCEMENT FUND 


Transferred to attorney general. 206.1 
ROW UMSEU 0s dc ks sods sysereian gad 206.2 
LAW JOURNALS AND REPORTS 
How contracted for by state pur- 
chasing; agent)... sisi «js weiss) 293.6 
LEASES 
In probate proceedings, order 
for, how obtained ......... 10256 
Railroad equipment and rolling 
BOCES SAGLiK, | ai Ra reteee, Oe 6537 
State lands. See Department of 
State Lands and _  Invest- 
MENTS! boise sereisvelete otellels 1805.20—-1805.37 
State oil and gas lands. See Oil 
and Gas Lands, State...... 
B galp'e tafe tartan St ia NS 1882.1-1882.24 
LEGISLATIVE ASSEMBLY 
Property 
sergeant-at-arms to inventory. 78.1 
Custody ol Tes ee eee 18.2 
duty of purchasing agent... 78.3 
inventory and sale, how.... 78.2 
penalty for removal..... Bical UE KSHE 
LETTERS OF CREDIT 
Banks may issue .....e..e.+-..6014.74 
LIABILITY 
Bank stockholders .............6014.21 
LIBRARIAN 
County, appointment and quali- 
Heations ¢ sara ioiererarciereeysieiors olelslalh 4500 
LIBRARIES ; 
Gifts and donations, power to 
TOCBING poh chs rdaleliysowe qa eere 5044.1 
Historical library. See Histori- 
eal Society of Montana 
BR pene egeriy bLe We --- -1560.1-1560.14 


LICENSE TAXES 
See Taxation 
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LICENSES 


Agricultural seeds warehousemen 3592.1 
Automobiles. See Motor Ve- 
hicles: Sub-title, Registration 
SEP LEE ER PI 1755-1763.21 
Billiard and pool halls by cities. 5039.1 
‘Building and loan association 


PO CMIES s/c wis)s Vere ore aise Meta 6355.17 
PUAGCHETSMravae gs cape is pe ele ates ois sade 3350.8 
Creameries, butter and cheese 

Pee PONLESIN SSN aay ss 3569-3569.1 
Dairy products, license for pro- 

TEC ORS FOF. HY a osc a aioe iets 3282 
Dealers in farm products....... 3649.1 
Farm warehousemen '........... 4138.2 
Fishing licenses. See Fish and 

Game Laws -s20aGil. 6: 3681-3691 
Gate: farms. .:05.:.rrert oe SEVEN 3777 
Gasoline manfacturers and deal- 

OLS Meeks ele anaes sousueeiorgtetetere te ae 8913.2 
Grain warehousemen ........... 3589 
Granting by county commis- 

SLOMOTS MP elalele s) scsi 0 ice we eboke bees 4465 
Gri Gop ays aiitisdas bos ehmieryaprres 3745 
Hunting licenses. See Fish and 

Game Laws .i.ecsisen.e 3681-3691 
dce-cream factories ............ 3569 
Insurance agents, commissioner 

may suspend when......... 6124 
Mentepoddlersjaders.. ssc. cass 3350.8 
Milk or cream buying or collect- 

TRUS LEVTLOTUS Me! Nol aaa) eR les 3569.1 
Mctor transportation companies. 3858.8 
Private fish-ponds ............. 3695 
Sof:-drink establishments by 

CELLOS oie sates. lake. Oates ete 5039.1 
Btock coming into state to graze 

Denar eA Yas nae idenalta al tie AAS) «ys 2087.1-2087.5 
Taxes collected by state board 

of equalization .. 0.0... 0. 2122.19 
Dax Germists swes\oa/ sieve o\s/s)ei4 slevaisys 3751 
Water Cratby clasts «syeisial af elsiehale e 3875 

LIENS 


Corporation license tax.........2344.11 


Costs allowed on foreclosure of 9799 
threshermen’s liens .......... 9799.1 
County commissioners to release 

seed liens when........... 1805.111 
Federal tax liens......... 2154.1-2154.7 
Limitation of actions to fore- 

GLOBO ericuetore evshate te a)'674 siwlapesmrayere 8370 
Mechanic’s lien, who may obtain 8339 
Oil and gas wells, liens on...... 8375 

filing and enforcement ....... 8377 
procedure to enforce....... -» 8385 
Personal property taxes a lien.. 2153 
mortgage owners may request 
separate assessment when. 2153 
Priority of threshermen’s and 

seed liens over mortgages.. 8275 
Slashing dem | sla ceyisissesmice os aie 2778.7 
State has for payment state 


dandsases ss Pa A i RR iat ee ae 1805.81 


LIFE INSURANCE COMPANIES 
Bonds, investment in when au- 
thorized ...... Re aherefaerars aiaiete's 

Mont, Code Supp.—74 


6269 


LIFE INSURANCE COM- 
PANIES (Continued) 
By-laws may provide for partici- 
pation 
stockholders in election... .... 6258.1 
revocation by-laws forbidden. 6258.2 


Contingent reserve, creation of.. 6280 
amount to be invested in..... 6280 
Investments, how regulated..... 6269 
in what securities to be made. 6269 
LIGHTING 
Streets, special improvement 
Gishriet MLOT Moshe) del oles el atal 5259-5271 
LIMITATION OF ACTIONS 
Actions for cancellation patents 
for state lands wt sn gloat 1805.97 
' Against railroads to recover ex- 
COSS CHATLES isle.) ./e-< s atehee 3808-3808.1 
Foreclosure of threshermen’s 
POMS Hae e elvancare thie a ieseenya 8370 
To attack decrees in irrigation 
distriet matters,’ 52°15 debe) ley. 7231A 
LIVESTOCK 
Barbed wire fences declared 


nuisance when .......3376.1-3376.4 
Bounties for killing wild animals. 


See Bounties ......).. 3407.1-3407.3 
Bulls, running at large, regula- 
PLO DIOL Fie cd Metasearch Ls hese 3403 
ry herd: dist Pichpiyslanmm eat doieleye 3385 
Butchers) deine) (suas sierra lero: 3350.7 
HCenses TEQUITE | free) sishehe ails soot 3350.8 
Cruelty to, what facts must be 
PLOVS Causes auntaeeblalu ye s\aneeets 11515A 
Damages for trespassing stock, 
marking boundaries ....... 82 
Estrays, publication description 
OLD Oe his lavattreel CLA LIIY Sf 3338 
disposal of proceeds.......... 3338 
duty of shipper to make tally 
DES ae NTE hs aS stag 3341 
duty, of frailroadsy watt Ki velo 3341 


penalty for violation act... 3341.1 
Governor may prohibit importa- 


tion diseased ys oie.'s. cle vee ecOrd 
penalty sss csicscedissecces 3267.2 
Herd districts. See Herd Dis- 
GTDC ES tothe) aewcbo pel upokaney ofs)'o.efiehaiote 3385 
Hides. See sub-title, Inspection 
of hides and meat 
Increase of mortgaging......... 8290.1 
Inspection of, cattle, power to 
SGIZG SEOLEW e's = a's ta sre gatagiie 3327.1 
Inspection of cattle on transfer 
from one county to another 3324 
power of livestock commission 3324 
Inspection of hides and meat 
butcher defined. accuses o's) 2% 3350.7 
certificate of inspection...... 3350.10 
hides and beef before sale 
POQUITGG ye sees hie oye hele “aha 3350.1 
penalty for falsifying...... 3350.2 
other penalties .........-.. 3350.3 
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LIVESTOCK (Continued) 
Inspection of hides and meat 


(Continued) 
hides, mutilation or conceal- 
ment forbidden ......... 3350.4 
penaltyjctor: wand. z 3350.5-3350.6 
purchasers hides must have 
same inspected .......... 3350.1 
inspection hides and meat re- 
QUITO elon slate in cieieleieleloiale 3350.9 
OXCE PGLOM yal Wares) sacle aie ie) aisle « 3350.9 
certificate of inspection....... 3350.10 
purchase without inspection 
LDU ARTS oe RMR es bal coh bol EH 3350.11 
stamping of hides and meat 
MOCUITIOO eh ele aU aie ikea 3350.9 
CRCOPCLOWT oi estore > eee 3350.9-3350.14 
Jackasses, prohibition against 
mnnine at large M2 oleae, 3400.1 
License of butchers and meat 
Peaddlansy Nave yng ewes ae see 3350.8 
forfeiture, when ....... wee 0d000,12 
PONAIGVE: Arcee dod ladde ce seins 3350.13 
License tax on, when brought 
into state to graze......... 2087.1 
Livestock commission fund, how 
ADPLOPTIATed” ss... wei tern es 3257.1 


Marking boundaries, when nec- 


essary to maintain action 
for trespassing stock....... 3382 
Meat, inspection of. See sub- 
title, Inspection of hides and 
THOAL Ldie wis wetsareee Rune 3350.1-3350.14 
Meat peddler defined........... 3350.7 
license .required”: ....)jJ.0R)) 09% 3350.8 
Quarantine against importation 
diseased animals .......... 3267.1 
Ridgelings, prohibition against 
running at Marge ):\)).t0k 83% 3400.1 
Running at large of certain ani- 
mals prohibited ...... 3400.1-3400.3 
bulls, regulation, o£. 3. ....400 6 6400 
effect partial invalidity act... 3400.6 
may,,be; killed, gwhemij.3. 202% 3400.4 


limitation on right to kill.. 3400.5 


notice to owners required.... 3400.3 
public nuisance ......... -26.05:13400.2 
procedure for taking up...... 3400.3 
Stock inspectors may seize stock 
SWOT Wi nesllamrore a 6 sees csmiigpoon!.L 
disposal of property....... eee 3327.2" 
LIVESTOCK COMMISSION 
See Livestock 
Duties as to bounties. See 
Bounties .c5 sis esayereiss stp 3407.1-3407.11 
Duties as to destruction wild 
VDT S aie re ehahays feemle ses 3417.1-3417.3 


LIVESTOCK SANITARY BOARD 
To administer laws relating to 


sanitary inspection of dairies 3568 
LOCAL IMPROVEMENT  DIS- 
TRICTS 
Letting of contracts.......sees5 1686 
conditions of same..... ecocoe 1686 


LOGGING 
See State Forests........1830.1-1830.10 
MACHINERY 
Regulation of moving on high- 
WV AVN te Sie areas tisieiciaensvate ese eke . 1749 
MANDAMUS 
Peremptory writ to be awarded 
SUING Titan dogo: to.ss) aed ayeodtomamelte (apmat kaye bcs 9858 
damages and costs .........- 9858 
MAPS 
Official state map, designation 
Of fol Kael . nesk « -esenseiee ae 3847.1 
custody. of plates... iad. sate 3847.2 
GIStTIDULION Potosi. es + olefetalsins MOS SIRO 
MARIAHUANA 
BOC OPIALes sare cncistelotetesn cies 3186-3202.2 
MARKETING 


See Co-operative Marketing. 6445—-6449.7 
MAXIM SILENCERS 


Prohibition, use in hunting.....  %3694 
MECHANICS’ LIENS 

Who entitled to...... io foferiohendfai'e - %339 
MEDICAL AID 

Furnished school children, whem 1015 
MEDICINE 

Fee of candidates for examina- 

ALOT es OH. c ORR He See ee oe 6123 
Medical board fund............ 3124 
Per diem of members of medical 

board sesensceevegieo Maceo: $124 

rate of mileage. crest i.e...) 8124 
Reciprocity provisions ......... 3123 
MERCHANTS 
License of traveling dealers. 
See Taxation ite. o..- 2421.1-2423.8 
MERGER OF CITY AND COUNTY 
GOVERNMENT 
Advertising of contracts when 

NOCESSATY! ~AAv0a5e the oleae 5520.75 
Advisory board, appointment 

OR Mak ERO. SHOT, rs eee. 0020.42 
Alteration of contracts ........ 5520.76 
Amendment of initiative and 

OLE PELELONIS® viens che ccehe et 5520.31 
Assessor, appointment of....... 5520.52 

DOWELS Sree iste se ay oe chee tete stems 5520.53 
Attorney, how appointed....... 5520.44 
Audit’ and account, division 

OB CAN a eee Lc ska een « 5520.47 

duty to audit officer’s ac- 

COUTTS) Bichon eels aialener aaiere ks 5520.48 
Ballots, form Ofs as. ener go ep 5520.4 
Ballots title on referendum pe- 

ee Er cise Sete oO DORE. 


tition eeeeee 
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MERGER OF CITY AND COUNTY 


GOVERNMENT (Continued) 
Ballots, party designation on 


TOTDECGMOD)..kccrceseressterare tales 5520.94 
ma be written on 

~ ge : see 4 rare pees 5520.96-5520.98 
d of names, how deter- 

a amie Sidain, Ssseeonts 5520.95 


Body politic, designation as.... 5520.6 
Bond of depositories of funds. . .5520.64 
‘Bond of commissioner and other 


Of Gersighyrietapiees tele stares 5520.112 
Borrowing money. .....cisisiss 50s 5520.73 
Chief Of) Police. = 3. sjaishers «ters «tees 5520.77 
Claims, how Paidirwnnciereee o's «s 5520.60 

SXAMINACION + Of, fice ciy best erepela PERMA 

Commission, membership an 
Sorat tsetse cere at, as 5520.7 

absences, forfeiture of office 
ph ig Ce al a 5520.13 
bond ©Ol Meee ee letele:« susjore, «ps1 5520,112 
Clore (errant ic) « sais, 6 ers (ate 5520.11 
compensation .........s0.6 ...5020.13 
county board of health. ne . .0020.81 

‘ idden to hold other offices 
see F i Bae te Bes Ae syoitaks sete cf gid 5520.111 
INCOLINES iso yarn) 95 Neje s SHQR ELIT « 5520.8 
ordinances, how enacted...... 5520.14 
OTYADIZATION © «fa aig jopepai'aleseis « a 40 5520.8 
powers generally............. 5520.9 


powers to investigate affairs.5520.43 
president and officers, election 


Oubenveterc,sc ois, a eiainie se ateetes ots 5520.10 
qualifications ......0s.eceeess 5520.7 
quorum and voting........... 9520.12 
recall petition for removal of .5520,99 
tules, power to make........ 5520.9 
sessions, manager to attend. .5520.37 
vacancies, how filled.......... 5920.7 

Contracts, alteration of......... 5520.76 
Contracts, how let +. itso thet..% 5520.75 
to be certified by director of 

SPUELEL TAC Ole ata a,'o)'0,0)\6)'s0e\n ae a a 5520.62 
PACE VETS OG tres Porn GEE 5520.63 

Control of administrative ser- 

VALE Bir Cocaine MADER tye oe 5520.35 
County attorney, designation and 

pinalineutions oo aie se wn 0 oe ols 5520.44 
JLspory AATEC Ae SGC Cone br (- 5020.72 
Department of law, duties of di- 

HOO Se, Weak Monro. ee 5520.44 


Departments enumerated....... 
Depositories, designation of....5520.64 


ROW Ero satur tation st eceiay = yore ote eh atege 5520.64 
new bond, when required..... 5520.66 
deposit: of funds in.......... 5520.68 
deposit of securities by...... 5520.65 
interest on deposits.......... 5520.69 
interest on’ securities ........ 5520.65 
surety bonds, term of........ 5520.67 
Director of finance, powers and 
ULLO Bs oar ab hates gard aw eee c 5520.45 
duties as to revenue and ex- 
PODS pin: AHORA MEER Se 5520.46 
examination of claims by..... 5520.61 


Director of department of pub- 
lic . health. .......0.00066...5520.80 
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MERGER OF CITY AND COUNTY 


GOVERNMENT (Continued) 
Director of public works, powers 


and duties eA | Ay AP 5520.78 
Disbursement of moneys by 

CHE Ching 65 72 eT ae ae 5520.70 
Division of assessment ........ 5520.52 


Division of audit and account. .5520.47 
Division of purchase and _ sup- 
PUREE giver re. erent 5520.50 
purchasing agent.o45322.0' 0), 5520.50 
Division of treasury, duties... .5520.49 
Effect partial invalidity act. .5520.120 
Election for choosing commission 5520.5 
PROCIABIEORN ISN Se. 5920.5 
Elections, municipal primary... .5520.90 
Election on passage ordinance, 


whent necessary (O77 5520.17 
Employees, how regulated...... 5520.39 
lists to be kept by director of 
Paameenn etre ae CU. 5520.40 
Enumeration of departments... .5520.38 
cha neeant ine sais «yen te: 5520.38 


Existing contracts continued. .5520.115 
Existing ordinances continued.5520.116 
Existing officers temporarily con- 


CAMEO Me TT las a? 5520.117 
Fire department chief.......... 5520.82 
Firemen’s disability fund...... 5520.83 
First election, what officers to 

OCU retard athens cial mete a's, Sues tae 5520.89 
Fiscal year, designation of...... 5520.54 
Franchises, how granted........ 5520.17 
Piunds "GWeposiyy OF co ees cy non. 5520.68 
Fr@alen” (POAT... te um t vee 4 on re 5520.81 
Initiative petition, submission of 

in Svpy BUS ai EAN Sela ot Pah eae ALR A 5520.20 
Initiative repealing ordinances. .5520.24 
Interest on deposits. ..%........ 5520.69 


Law department. See sub-title, 
Department of Law 

Legal status of municipality. .5520.118 

Liability of treasurer and gure- 


FiOS ot iad otras Beenie ad 5520.71 


Manager, appointment and 
POWOISS iiss sew oot eee . 5520.32 
appointment advisory board. .5520.42 
appointment, of officers by... .5520.33 


COMPCHSAtiOny ii). Ky 5520.32 
duties generally........0..0.. 5520.36 
duty to attend sessions of com- 
Brsaton Ge debate 5520.37 
MEG aAl Ty elo. os oe 0520.32 
Merger, when effective........ 5520.118 
Money, how disbursed......... 5520.70 
Municipal superintendent of 
BC IIOGIS's 5 ota Seat peemels we DAL 5520.84 
Nominating petitions for munici- 
palselections ') (eta soo x 5520.91 
Nominations for commission, 
HoW'G SAC GAG J wieeee se | « 5. oak 5520.5 
Hig y petition mmrey yy... 5520.93 
LOTHE OL Debiilgn: «0h... ons 5520.92 


party designation forbidden. .5520.94 
Notice of primary election... .5520.97 
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MERGER OF CITY AND COUNTY 


GOVERNMENT (Continued) 


Oath . of, officers... cose Sue st 5520.113 
Officers of commission, , election 
OL Meee ete SU A ate MARRS “Cake sete es 5520.10 
Officers, how removed.......... 5520.34 
accounts, how audited........ 5520.48 
interest in contracts forbid- 
LGM. pci jabs ottedeeelier ister sneha laoske 5520.114 
political solicitation prohib- 
AGOGO eee acesne ovata, chats seb 5520.108 
other political activities pro- 
hibited Wives ee a.) caee »...5520.109 
Officers, limitation on acceptance 
LOO I sra:la’e ove. a aet clieta goigh Sey etahens 5520.107 
Ordinances, how enacted........ 5520.14 
changes in ordinances, submis- 
SION LO1VOUEES ol lerenierateire 5520.21 
certification by clerk, submis- 
8i0N ) £0, VOUETS./). ose. yee 5520.22 
effective, date of........0008- 5520.17 
effective, date of initiative or- 
GINANCES 4 6.655 oie ovale ehpipieie 5520.23 


election on, when necessary. .5520.17 
initiative petition, submission 


OL odie aipletalemuone a peeteteleun atte 5520.19 
initiative repealing ordinances 
BiB. PAV S OMe. atincc te hao 5520.24 
publication of. o. oes ow. eee 5520.15 
recording and publication.....5520.18 
referendum petitions on...... 5520.25 
POVISION TOL: sey oe Stee leis 5520.16 
submission by petition, pro- 
COMUTED TEU Rs ala le euatols 5520.19 
Petition for, signing and filing. 5520.2 
fozm and ecertification........ 5520.3 
form Of ballots ys. . +s sf stee.s > 5520.4 


Political solicitation forbidden. 5520.108 
Powers of consolidated munici- 


ALIGN he resets SBicg shown 5520.6 

how exercised. ess ee 5520.6 
President of commission, election 

and POWETS.......+se.-050% 5520.10 


Primary elections, municipal... .5520.90 
names, how placed on ballot. .5520.98 


MOPiCE! OFF Ves. ota eleven © 5520.97 
Police court and judge........5520.85 
Police department....... woe eee DDL0.77 

chief ofsipolices:ii!a6 ee 8520.77 

director, powers............-- 5520.77 
Public works, how constructed.5520.86 

COWTLOL OF )0'. ois.c.10in eiloudleleratovens a's) 5520.88 
Preliminary acts prior to elec- 

HEPOWL fs) cscliar suey okaravstiatonetictiele orefol ee 5520.28 
Purchasing agent.....sesseceses 5520.50 
Quorum of commission....... ,.0020.12 


Recall petitions, signatures on. .5520,29 
Recall of commission, procedure. 5520.99 


contents of petition..... 24. .0020.100 
effect of recall election....5520.104 
GLC CHUOMA ON! <'.. waky seu keney tied eisteks 5520.101 


limitation on recall petitions.5520.106 
question to be submitted. .5520.102 
resignation pending election .5520.105 
use of voting machines pro- 
hibited .....cceeecees, 0020103 


MERGER OF CITY AND COUNTY 
GOVERNMENT (Continued) 
Referendum petitions on ordi- 


ALATUC GBI les iietee totes lo EE 20.20 
amendment (oF... 208...,. 385% «a BN 5520.31 
DANO CUI 6 oo caee anand Seeded 5520.27 
certification of petition...... 5520.26 
filing and certification........ 5520.30 
reconsideration of ordinance.5520.26 
signatures! (Ooms 2. 1A. os. 5520.29 
submission to electors......... 5520.25 
suspension of ordinance...... 5520.25 
VOLING \APOM a d/o ae oS te Cen cielsin ot 5520.27 

Removal of officers, procedure. .5520.34 
Salary of employees............ 5520.41 
Salary withheld when.......... 5520.40 
Sinking fund board, investments 

Si Reais Ma od at eR sigan tages 5520.74 

Special improvement districts. .5520.87 
Superintendent of schools...... 5520.84 
Supplies, how purchased........ 5520.51 
Taxation, » limit ‘of levy.::..... 5520.55 
collection of taxes....... oe 6 0020.58 
continuation special districts. .5520.59 
limit applies to what......... 5520.56 
special taxing districts, desig- 
DALEON *1OL-thtsteletetstaicitte ee 5520.575 
special tax levy..... Norithairor 5520.57 
Transfers authorized.......... 5520.119 
Treasury division, powers and 
CUDIOSMT:. PRGA Naa. wots teas 5520.49 
Treasurer and sureties, liabil- 
My MOE ees tne eet ee teat 5520.71 
Treasurer to make monthly state- 
ment iss eee? Oe, Diet 5520.69 


Voting machines, use on recall 
elections prohibited........5520.103 

Vouchers for claims required... .5520.61 

When merger is authorized...... 5520.1 


MESCAL BUTTON 
Possession or sale forbidden.... 3202.1 


POValey te wo eae 3202.2 
MILEAGE 
Allowed public officers for use 
of automobile....... A tesa 4884.1 
Allowed to sheriff........ omeictatie® 0591.6 
Medical board, rate of.......... 3124 
MILITIA 
Exemption members from jury 
guty ‘and: poll tax. 00s... 68 1401 
Spanish-Atnerican war fund, dis- 
posal Of. mis mslewuk + 'codnaGdeleed 
MILK 
See, also, Dairying and Dairy 
Products 
Cleansing of containers required 3572.1 
POWALEY: ache, u5,0/oc 5) eyes cas rere EON 3572.2 


Pasteurization of, when required. 

See Pasteurization. ...3572.3-3572.8 
Regulation sale of skimmed milk 2628 
Sampling, regulation of........ 3570.2 
Standard measure for.......... 8571 
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MILK AND CREAM BUYING 
STATIONS 


License Of FqiIaH. PI oes 3569-3569.1 
Regulation of operation........ 3570 
Stations, how located and 
equipped .......seeeee eens 3570 
Unsanitary operation forbid- 
PCA eR MA AL aoa eet. 3570 
inspection authorized..... wees 3070 


MINER’S CONSUMPTION 


See Tuberculosis Sanitarium.... 1520 
MINES 
Coal. See Coal Mining...... 3504-3524 
Leases of state mineral lands. 
See Department of State 


Lands and Investments.... 
bo ANI fa ee alicia ts 1805.48-1805.51 


Metalliferous mines license tax. 
See Taxation........ 2344,1-2344.17 


Net proceeds, tax on, See Taxa- 


tion Ne. iene siael VO cUOGL 
MINISTERS 
Cannot be examined as witnesses 
MLC 5 clatarcie« sels oreo) sashes weeee 10536 
MINE 
Open and closed season for 
Hunting ..eseseccevesecees 3704 
MINORS 
Prohibition attendance at public 
GATICES Gls ceierejecyee swirler. 11039.1 
Sale of intoxicating liquor to 
prohibited ......+seeeeeees 11048.1 
definition of intoxicating 
liquor .2/0e 2... HOM Bees 11048.2 
MISSOURI RIVER 
Regulation fishing in........... 3694 
MONEYS 
See, also, Funds 
City and county money, how 
4767 


deposited 
County high school trustees may 

issue funding bonds on fail- 

ure banks when......1254.9-1251.16 
School trustees may issue war- 

rants on failure of banks 


WH INENE ASIANS WG tal ore a ete ails Sele 1254.1-1254.8 
State fund, how deposited...... 182 
MONOPOLY 
See Conspiracy.......-+eese-ee- 10904 
In purchase dairy products. See 
Discrimination ........-. 2630-2631 


MONTANA UNIVERSITY 
See University of Montana... .852-860 


MONUMENT 


Erection on 
authorized 


grounds 


eeeeeseeord 


capitol 


eaeveee 


319.1 


MORPHINE 


See Opiates...............3186-3202.2 


MORRIS PLAN COMPANIES 


Amount of capital stock re- 

SME OWHECOR Maes MPT rig ee ba 6109.4 
Certificate of incorporation, con- 

BETNESIMS weleie slo eters & coedat ares vast el « 6109.3 
Definition tOL CEriw ts) 3) <1. 'y sna ete ows 6109.1 
Deposits, powers concerning..... 6109.8 
Directors to reside in state....6109.10 
Name of corporation........... 6109.6 
Population required............ 6109.4 
Powers of corporation.......... 6109.7 

PEstriction. sow wee, KOM Fs 6109.9 
Procedure to establish......... 6109.2 
Shares, how divided... 025... 2.0) 6109.5 
Supervision by state banking 

department) i 6e's.00'ed deeds. 6610911 

MORTGAGES 
Assignments of real estate mort- 

ATOR Watetsboiolateistelavcr ele vias. 6 veel $8209 

ALTE KO Li anelaliel ys Bale vate «oe ahtaelet) Bae 
Chattel mortgages 
advances, mortgage may se- 
CUBOM CAG SAE HP BON T IS cH 2 8275 
priority of threshermen and 
seed piens.). HHMI ia. 8275 
increase of livestock may be 
included sswentans GAN wy 8290.1 
what interest in property may 
be. mortgaged sgh Yas 8275 
Corporate mortgages, where re- 

Conde dyretaes. seis s sith Sieh 8273 

affidavit of good faith........ 8273 
Penalty for removing or selling 

mortgaged. property........ 8291 
Railroad equipment and rolling 

BEOCTUAM LE OMIM Meee Site wes aad 6537 
Separate assessment of personal 

property. may be had when 2153 
State farm loans on amortization 

jun OA ie BENE aio Ak, 1928A 
conversion of........... 1928B-—1932B 

MOTHERS’ PENSION ACT 
Allowance when and to whom 
MAAS, <siohe ee sl cio bintd athipinedionata’ 10482 
how procured....... ceeecescce 10482 
MOTOR VEHICLES 
See, also, Automobiles 
See, also, Traffic Regulations 
Accidents, duty of driver to re- 

TROD Pogyera\ usiatis ja lagleiyel apace Lae a 1744.1 
Alteration engine number, pen- 

ALE LOT wsrgevsig aie wistenh tances ale 1763.15 
Alteration or forgery certificate 

IE) Gets ioy 2000 Salads EA Rea ilal os veces 1763.12 
Auto theft fund, creation of....1763.17 

HOW ISOC ieee veiled ane ways) Scale 1763.18 
Certificates of title, duty to pro- 

CHATO Fi ag die pe eRe siete, a8 ayes 1763.2 
contents of certificate........ 1763.2 
dealers’ and manufacturers’ 

certificates .......5 sits ae ba oeeD 
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MOTOR VEHICLES (Continued) 
Certificates of title (Continued) 


definition of terms............ 1763.1 
duty of licensed dealer selling 

CARTE ccs oe Uses dis, athictioleteunae 1763.3 
fee for certificate........... 1763 


new certificate, when required 1763.3 
penalty for false statement... 1763.9 
penalty for operating car 

WECROMLG hate ets esrouen dazed anal the 1763.4 
refusal or revocation of when 1763.8 
sale of car, new certificate 


TOQUITOE [eros sess oreiseneit 1763.3 
County treasurer to make list 
delinquent owners.......... 1759.2 
Dealers, duty on selling car.... 1763.3 
Dealers’ licenses ....266\. 0.0 «2 1760 
Dealers, second hand, licensing 
OE WA, ha bo serene 1763.14 
Dealers to give purchaser bill 
Of Sale Go k..ce.. Be ee eee 1763.16 
Duplicate registration certificates 
to be procured when....... 1763.11 
Fea Pors. sake ak. Aa ee 1763.11 
Engine number, penalty for al- 
tenin g aii eae niki seeeaeets 1763.15 
False statements perjury when. .1763.20 
Fees, schedule of license fees.. 1760 
for duplicate certificates....1763.11 
how: disposed of i. 641.545.4590! 1760 
what fees affected by act.... 1760.1 
Forgery, acts constituting...... 1763.20 
Forgery certificates of title, pen- 
ality phon ines. ea) state) Sera atone 1763.12 
Licensing of. See sub-title, 
Registration 
Number plates manufacture of 
at. prison 2iavaeh. Shep mes ae 12447.5 


Partial invalidity act, effect of.1763.21 
Penalty for false statements in 


applicatione wee teat stell = tahiate 1763.9 
fraudulent transfer........... 1763.9 
operating without certificate 

OF debate aay. vehi eh elaereters 1763.4 
sale with altered engine num- 
DOU Wie siete) alas atest s\eeteneiaie 1763.15 


Records open to inspection......1763.19 


Registration of 
certificate of title, applicant to 


PLOCUTG VOR: NH aes ci et tele 1763.2 
contents of registration  re- 
BOLE, Mee bala are etal) stale lela Ne 1763.5 
dealers’ and manufacturers’ 
corbinestesh! 7. ete 8 1763.10 
exemptions from act......... 1760 
information required on ap- 
MU CA tiOM Gye to Nepean aetna sie 1759.1 
inspection of registration re- 
OLD US ae amis Mebane ances ee 1763.5 
late registration, regulation 
SEE wing's a erevate kre sonia coe 1759.4 
pPemalby JOT.’ ejelsioid'se +4 cal h 1759.4 


number plates to be procured. 1763.5 
old certificates to be returned 


WHEN). vonwi sss cue oak ae 1763.6 
penalty for false statements 
invapplieation 72’... .ek. 1763.9 


MOTOR VEHICLES (Continued) 
Registration of (Continued) 
procedure when property tax 


delinquent ppace 0a . eto 1759.3 
refusal and revocation of cer- 
tificates i. seteh NAacciect 1763.8 
registration receipt, contents 
and issuance... <\.seee liebe 1763.5 
procedure on transfer of 
Owmenship Mae dese scoala 1763.6 
sale of car, disposal of old 
Certificate, | ai \atasbreistee'’ 1763.6 
schedule of license fees...... 1760 
how disposed of..........3 1760 
warden penitentiary ex-officio 
POSIStTAE Ohi.) edt ara aways teh 1755 
POT aso lecente a ath dha ste ccaee 1755 
CUTIOS j ve nsveyeieie Sysgn cinuane o: cusece ee 1755 
employees’. s seissea se eet 1755 
lists of licenses, duty to 
MGIC! ’ He eaahowten te eveners eke 1755 
Schedule of license fees....... 1760 


Second-hand dealers’ licenses. ..1763.14 
Sheriff, duties as to stolen cars.1763.13 
Stolen cars, report of to be 
Ma ded: Mee ieciasiecisetecir «ete 1763.13 
Theft fund, creation and use..1763.18 
Traffic regulations. See Traffic 
Regulations 
Transportation companies, regu- 
lation of. See Railroad 


Commission)... ses 3858.1-3858.11 
Warden of penitentiary regis- 
EDAD Rye eels citaouster crate war alate 1755 
MOUNTAIN LIONS 
Bounty Onjeh. seideies sellers e eee 3407.1 
MUNICIPALITIES 
See Cities and Towns 
MUSKRAT 
Open and closed season for hunt- 
RIV 5 5.5) 's gore Stet phecnsheue eka lore teas 3704 
destroying houses of forbidden 3704 
NAMES 
Registration of dairymen....... 2629 
NARCOTICS 
SeeOpiatesnattanics Vcd: 3186-3202.2 
NATIONAL  COMMITTEEMAN 
AND COMMITTERBWOMAN 
See Committeemen............. 662-663 


NATIONAL CONVENTIONS 
Election of delegates to. See 
Elections: Sub-title, Presi- 
dential Hlectors........ 673.1-673.8 
NATIONAL GUARD 
Exemption from jury duty and 


VOU 7 Ca Rreccre eke cer creteheke Mebeeo ies 1401 
NEGLIGENCE 
Cities not liable for when...... 5086.1 
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NEGOTIABLE 


INSTRUMENTS 
ACT 
Additional provisions which do 
not affect negotiability..... 8412 
Time limit for presentation 
CNOCRG. disso % seas © ..-.6014.81—-8593.1 
NET PROCEEDS TAX 
MEITIOS seo <.eforaie HORUS AE Re oda 2089-2096.1 
NEW COUNTIES 
See Counties..............4396.1-4403 
NEW SCHOOL DISTRICTS 
Procedure to create........06. 1024 
NEWSPAPERS. 
Constitutional amendments, how 
PUNO qa 7, eno. OOO HIS 537.1 
Publication proceedings board 
county commissioners....... 4465 
NOMINATIONS 
See Elections: Sub-title, Primary 
Nominating Hlections...... 632-731 
Certificates, when and where 
Hlodgosss. Meee EULA Ri 618 
Certification of names......... Z 619 


Declining of nominations....... 620 


NORMAL SCHOOLS 
Eastern Montana State Normal 


SCHOOL ie iw ici behopatnentes 930.1-930.6 
Training, when required of 
TOACTIOU SS Hepes + Rreheys| ehahs! hess talars 1102 
NORTHERN MONTANA AGRI- 
CULTURAL AND MANUAL 
TRAINING SCHOOL 
Controle OL Fie tisjccs sss < je 06) bielsisbers 918 
Declaration of purpose......... 917 
Executive board, creation and 
powers ...... Honors voor 921 
RTL OSURE: Velcvasaictess ¢ilele.0/m aisha olataterals 921 
to make study and report.... 921.1 
SHIT URC ROATEGs f= ta. 0r 216) «ue elckerarnake 921 
Location certain departments at 
IEA VL OM stafate visio «1, 0)s.0r8 parece e 921 
NUISANCES 
Abandoned horses declared..... 4520.2 


Barbed wire fence declared when 3376.1 
Uncontrolled fires declared...... 2778.2 


NURSING 
Nurses to renew certificates 
WIHLOTIENS « Biateteieefayal stele! alcielovetel els 8211A 
FOONLOT sais bake 's AT OD wee 3211A 
Requirements for applicants for 
TOLIStTALLONS y divieieiese sabe wisi s (siels 3210 
registration, feo. «+... Se Jaan 3210 
Training schools, requirements 
Of aa ebainninceis etaieiarnigs 9555 Soa eral) 
OCULISTS 
See Optometry. .ccsecccseees 3156-3167 


OFFICERS 
Cannot be examined as witnesses 
WALSH AM Seer s c aats ate 10536 
County commissioners may regu- 
late appointment and salary 
GCEPUL Mesum a ertele ecco ce eee ee 4874 
County officers not to receive 
fees ‘for Own Use..'.’.......% 4864 
Salaries Ow (paid we'y e'cteceis or 4864 
Exempt from payment costs and 
LATTA CSUN A a eriela nate Coane eater 9810 
Interest in contracts for state 
purchases prohibited....... 293.12 
Limitation expenses attending 
COMMENTONG? Lhrrnee se ee tees 443 
Mileage for use of private au- 
LOMOMUSS rela elciel dio tae Calais ee 4884.1 
Sinking fund, duty to provide.. 463.1 
county attorney to prosecute.. 463.3 
penalty for misappropriation.. 463.2 
Special deputy county health 
GHICENA SF Veale BRU A einnannae 4527 


State officers to file itemized ex- 
pense accounts. See Hxam- 
iners, State Board of: Sub- 
title, Expense Accounts.... 
Fi Na A a ity a Pt 458.1-458.6 
State officers to make property 


statements to purchasing 
AGEN GM wes ete ste sas eae sintetatetelals 293.1 
OFFICES 
County superintendent of schools, 
when to be kept open...... 974 
OFFICIAL BONDS 
Examiners of banks....... eee. 6014.57 
Grain warehousemen............ 3589 
agricultural seeds warehouse- 

PUR wee avs apes os Sy oewisias ae 3592.2 
Itinerant. Vendors) 4.2): .. 00 sees « 2421.19 
Lessees of oil and gas lands.... 1882.9 
On lease of state lands........ 1805.29 
Onwcoal landsleases’)..) ass «ss 1805.42 
Purchasers state timber........ 1830.5 
MLAUCH OTESLOE I. Sulriss cs stere so ertate 1830.3 
Superintendent of banks........6014.56 
Surety companies accepted on 

Otmetal bond sans aera. wae ars 9 OA00 
premiums, how paid.......... 6236 
Transient retail merchants...... 2421.4 


OIL 
See, also, Gasoline 
Distributors’ and dealers’ license 
tax. See Taxation... .2382-2396.20 
OIL AND GAS 
Conservation of, promulgation of 


BOS st) od ci gest) ee as a 3547.1 
Oil and gas wells not public 
LGTALIES th VORA. tks o ANAS 3547.4 
Penalties for violation act...... 3547.3 
Railroad commission to admin- 
TSE STAC LENS | PRI es sn RS 3547.2 
may require aid from United 
States bureau mines........ 3547.2 
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OIL AND GAS LANDS, STATE 


Advertising of re-leasing........ 1882.15 
Approval of amendatory enab- 
LMS HACb Asya inert dar wares eel 1882.13 


Assignments of leases permitted .1882.16 
Authority of board of land com- 


MASSIOMETS/ Ms ee Sep aay eeishe 1882.27 
Board of land ‘commissioners 
may correct errors... .«...s 1882.14 
AUGHOLIt YAO bDOATE.» sn) onct-\ere 1882.7 
may lease Mande. 22 dius telet 1882.1 
Bondy Lequired : ijsieisteveveie oye wlalevele 1882.9 
Cancellation of leases when.... 1882.6 
Disposal of royalties............ 1882.12 
Drilling .con ditions sis1s) sjecoie'eneraere 1882.11 


Effect partial invalidity act... .1882.23 
Fixisting lessee’s rights protected 1882.8 
Extending time for commencing 


Td TIC as aie say < oire mee ae o pe bois horas 1882.6 
MTTTIS OOS aleve ciey cist a/alle Wiel teva oe 1882.3 
Forfeiture and cancellation of 

LOASOS Wir os cejarilisysys ceshe Siolaeanfite 1882.10 
Improvements, disposal on termi- 

MapLONy LEASES!) petenaia sis aye steerer? 1882.17 
Interest by board or employees 

forbiddengeih!. |p cmp telat 1882.20 
Leases to be in compact bodies. 1882.3 
Leases, Fens OL4 «wisi «aise is teleiehtl eres 1882.2 

limitations and regulations.... 1882.2 
Offset wells to be drilled....... 1882.19 
Penalty for false statements....1882.22 
Penalty for violation act...... 1882.21 
Prevention of waste, condition 

OF 16BPOD ici. oia.8 sya de eewAles 1882.21 
Ratification existing leases...... 1882.8 
Releasing, conditions of........ 1882.15 
Rentals, amount) Of .4,4 0/000) 1882.3 
Repealing | Clause. a7. .0is) ocjsisvepew se 1882.24 
Report by lessees required........ 

A a Rcaret bia aad. Ya eae 1882.5-1882.19 
Reservation of surface rights 

TOT ii GUL Gober ashauaie adha ede solide 'o Payanedeis 1882.1 
Royalties, amount of........... 1882.1 

PAV MONT (OL... sesh Malots baus 1882.5 
Royalties of holder of mortgaged 

CT a1Ca ES IR SPS ae ae IRR 1882.1 
asia abi payment and disposal 

ERIN APH GIRS RES 8 Al ill 1882.12 
reve GE CASE sx Owe sn 6 wi arnds sharma 1882.2 


Termination of lease by lessee 1882.18 
OIL AND GAS WELLS 


Lien on, who entitled to........ 8375 
filing and enforcement of lien 8376 
procedure to enforce.......... 8377 

OIL SHALE 

Leases of state lands for...... 

Bin: sy tchioneh fino rade xiv ens 1805.52- 1805. 55 


OLD AGE PENSION ACT 


Alienation or attachment pen- 
sion | forbiddemishists/. yh. givield 4541.14 
Amount, of pensions....00%. 036% 4541.4 
Annual income, how computed.. 4541.7 
Annual report of pension com- 
MISSION » (4'516'6 vic ol eio's ai'v'd olp's «0's 404121 


OLD AGE PENSION ACT (Con- 
tinued) 
Applicant for, qualifications of. 4541.5 
Cancellation of certificate when.4541.18 
Cancellation of pension when..4541.11 


Certificates and renewal........ 4541.9 
Claims for, how made..:....... 4541.8 
Commencement of payment..... 4541.10 
Effect of amendment or repeal 

DCUSE Gs Vatetah Metts tahs t Aver Re ntatets 3 4541.23 
Expenses of act, how paid...... 4541.20 


Funeral expenses, payment of. .4541.12 
Gender of terms used in act....4541.24 
Hearing, procedure how regu- 


lated. . alte deren. sth eum 4541.22 
Income, limitation on amount 
OR his cd be sieg woitate ease Sh eee 4541.6 
Old age pension commission, 
Creation LOL, 6. as. sielP aetelelsiateie 4541.1 
annual report of...... eidialctal sis 4541.21 
duties and meetings.......... 4541.2 
Other relief forbidden.......... 4541.13 
Penalty for falsely procuring. .4541.16 
other)ipenalties )... iiss weastes 4541.17 
Qualifications of applicant for 
POTSLON Mead Setelae sere oie eooee 4541.5 


Suspension of payment when... .4541.19 
Suspension of pension improperly 


Olataimed. ini wislersak Sek. aheleaterale 4541.15 
Title of acted. cenubet ora. 4541.25 
Who entitled to pension........ 4541.3 
OLEOMARGARINE 
Coloring forbiddens*.'.......ceecs0 , ‘2627 
License of’ dealers int:......... 2622.3 
Regulation of sale and use..... 2622 
OPIATES 
Peyote or mescal button, sale 
HOPOIA AGIA wists exes auale eeu 3202.1 
Peay? write Nee acts tateteets stere 3202.2 


Prescription for sale required.. 3186 
Sale of certain opiates, regula- 
COR OL sic Po ee eteiette cere 3186 


OPIUM 
See Opiates. ........0.00..5186—-3202.2 


OPTOMETRY 


Board of examiners, creation of 3157 
examinations, regulation of.. 3159 


funds, disposal of......... = 5afqee G5 
MECN SOF a1. wiltersisioveley v feretel ss ase 3158 
Oath Of in 5a). aa aharevetattra fe oie Tats Reyes aay 
OMLCORBY Agra Ne bitie.g sib wala len 3158 
qualifications, «. 07 aw srgssehs 6 9 wes 57 
revocation of licenses by.... 3166 
Secretary, | duties: , 2... cas een 3158 


Certain practices prohibited.... 3156 
Certificates of registration Sa 3159 


renewal of......... : Meee ole 
Examinations, regulation of. aledatee 3159 
LEQ- LOT sravehaacetosotetetataratersve wterareeld aloo 
Funds, disposal of.......... eee 3165 
Licenses, revocation of........ - 3166 


second revocation, penalty.... 31664 
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OPTOMETRY (Continued) 


Penalty for violation act...... 3167 
Prohibition of certain practices. 3156 
OSTEOPATHY 
License to practice required.... 3127 
renewal fee........ Riel cues eaehe 3127 
OTTER 
Open and closed season for hunt- 
Wg beck wadencdniicesns. (OlUe 
OUTHOUSES 
At schools, regulation of.......2. 1015 
PARKS AND PLAYGROUNDS 
Cities may incur indebtedness to 
provide? vices cu ee eset cee) LOO 


PAROLE COMMISSIONER 
Office abolished........eeeeeee-12516,1 


PARTRIDGE 

Bag and season ON.....eseeeeee 3701 
PASTEURIZATION 

Ice-cream, milk and cream to be 

pasteurized .........004---- 3572.5 
Milk and cream must be pasteur- 

THO WHET: 2 sca gialeia!s s F slave seis 3572.4 
Penalty for misuse of label.... 3572.7 
Penalty for violation act...... 3572.7 
Process defined........c.ese-- 3572.3 
Regulation of operation........ 3572.6 

PEDDLERS 
License of. See Taxation........ 
Ratatat 2 y's voce ceee e -2421.1-2421.23 
PENITENTIARY 
See State Prison....... 12447,1-12447.11 
Warden registrar motor vehicles. 1755 


PENSIONS 
See, also, Mothers’ Pension Act. 10482 
See Old Age Pension Act.4541.1-4541,.25 
See Schools Public: Sub-title, 
Teachers’ Retirement Salary 
HT Gl shale assays sialaieiatets. 6: steve Gre 1116-1127 
Fire department pension fund.. 5117 
pension to retired firemen.... 5132 


PERJURY 
Bounty claims, acts constituting. 3407.9 


PERMANENT COMMON SCHOOL 
FUND 
Investments, how made...1928A-1932B 


PERSONS 
Of unsound mind, powers when 
incapacity judicially deter- 
MINE, |.) oysejaidbel oe ’aun ms serele ae © : 
effect restoration to capacity. 


5685 
5685 


PETROLEUM COUNTY 


Boundaries Of ~..... 5... cesces S0001 
PETTY CASH FUND 
County commissioners may set 
BSTC O NE he's ales eislelesesestieees |) (2002 
PHARMACISTS 
See Opiates ...............3186-3202.2 
PHEASANTS 
Hunting certain varieties for- 
PRED iees d's Wi para a el ate MLM a Sie § 3700 
PIONEERS HISTORICAL SO. 
CIETY 
See Historical Society of Mon- 
BANG) Filste Nese cieiaie stn 1560.1-1560.14 
PIPE-LINES 
Grant by counties of right of 
way for construction....... 4465.1 
LU Fh Aa A a 4465.2 
Lien on, who entitled to........ 8375 
filing and enforcement of. lien 8376 
procedure to enforce........ - 8385 
PHYSICIANS 
PIES NWECOICING Malis ac cle alec ess 3123-3124 
Cannot be examined as witnesses 
VER OTE Siete a tais' Wel tle sina 6.6 sent 10536 
PODIATRY 
DeinieiON, OF Vs s.sc eis. 0. ots selsiad k TOLDAD 
Exemption MeTOMMGACE ssc se « haere 3154.10 
Expenses of examining board... 3154.8 
Fee for license...... 2 tee VO IG 3154.5 
Licenses required... 66.45 ie 3154.2 
recording and renewal........ 3154.5 
revocation, grounds for....... 3154.6 
when granted without exami- 
PUACUOT Waka scars eke si sa ae 3154.3 


Medical board fund, creation... 3154.7 


Penalty for violation act....... 3154.9 
Podiatry board, creation........ 3154.3 
COMPCNSATIOMN 15 00,4 s:a\ean ec ane 3154.8 
examinations Dy. 5...) 02. )6 6 ets 3154.3 
fee for examination.......... 3154.3 
requirements of applicants.... 3154.3 
subjects of examination...... 3154.4 
Registered podiatrists ........ » 3154.5 
POISON 
Purchase by counties to extermi- 
Mate Insect Pests. .<mciea occ sre 4503 
Use in taking fish prohibited... 3717 
POLICE 
City. See Cities and Towns 
preteen tare ae ae seeee...0096,1-5106 
POLL TAX 
Exemption members national 
Gdard from Trees e eases s | 1401 
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POLITICAL PARTIES 
May hold primary nominating 
elections When ......eeese- 639 


POOR 
See, also, Old Age Pension Act 


Care of by county commissioners 
Contract for medicine and at- 
tendance county poor....... 


4465 
4527 


POOR FUND 


Validation certain warrants.... 230.1 


POUNDS 


Disposal of impounded animals, 
notice 


eoreee ececoe ecoeeeeeoee 


POWER LINES 
Assessment of property......... 2122.8 


PRESIDENTIAL ELECTORS 
Nomination of. See HElections: 
Sub-title, Presidential Elec- 
tors eoeveeeeeeseee e@eeee .673.1-673.8 


PRIESTS 


Cannot be examined as witnesses . 
when 


ececeeeoece ere eer eee eee oe 


PRIMARY ELECTIONS 


See Elections: Sub-title, Primary 
Nominating Elections ...., 632-731 


PRINTING 
County commissioners to con- 
Lael ep ated oy gba. cilewehrwachia cane aie 
Initiative and referendum meas- 
TIMOR MOI crc) arena tale, ofatakel si 2 
State printing, how contracted 


for eoeceeeweaseanseeeeeoeoe eee 


4465 
105 
293.6 


PRISONERS 


Federal prisoners to be received 
at county jails....... eoeee L2472,1 
payment for support.......... 12472.2 


PRISONS 
See State Prison...... 12447.1-12447.11 


PRIVATE CORPORATIONS 
See Corporations 


PRIZE-FIGHTS 
See Athletic Commission. ..4551-456214 


PROBATE PROCEEDINGS 
Accounting and settlement of 


administrators and execu- 

tors, when compelled....... 10295 
Actions on rejected claims, time 

EGE DEIN LING Wie 2 Heine ees ome 10178 
Executors or administrators may 

be cited to account after 

MISCHALOES © 6/25. « ec.sieleleae ete ade, LOZID 


4541.1-4541.25 


PROBATE PROCEEDINGS (Con- 


tinued) 
Inheritance taxes. See Inheri- 
tarice: Tax Wes ree 10377.1-10377.25 


Leases, order for, how obtained 10256 
Mortgages and leases of real 


estate 
order to lease, procedure to 
ODTALNINK es cele Bes bie aw se peuene 
order to show cause.......... 10251 
service of order, assent to 
POUALLONA Here .nerarcees ws ores 10252 
Sales of real estate and realty 
contracts 
citation to interested parties 
TOV APPEAT Wy sini = rele oleae tere 10212 
notice of sale, how given..... 10220 
service of order to show cause 10213 
assent or publication....... 10213 
Wills, when admitted to probate 10030 
proof required ...... alel sie’s «rey 0030 
PROBATION OFFICERS 
Investigations by on _ arrest 
juvenile delinquent ........ 12280 
PROCESS 
Fees allowed for service by 
SHOX cass srs?) aerate 4916 
Sheriff to indorse what upon.... 4774 


PROHIBITION LAWS 
Repeal of suderetctersehud odrs osterds etdh1048.3 


PROPERTY 
Inventory legislative property to 


be. taken) '..c<.csccccc seen mo. 
PROTEST 
Payment of taxes under........ 2269 
PUBLIC ADMINISTRATOR 
Appointment as special adminis- 
trator to determine inheri- 
tance tax ccc. csisiee cole see etlOc Glan, 
FEES AS SUCH. cic. teieelisaee oo c LOSI hale 
PUBLIC DANCES 
Prohibition attendance minors 
under Sixteen... cess best L039. 
PUBLIC FUNDS 
City and county, regulation of 
dePOsiite ice e hele c aitio ee See 4767 
State, how depositcd............. 182 
PUBLIC INDEBTEDNESS 
Qualifications voters on elections 540.1 
lists of voters to be posted.. 540.2 
PUBLIC OFFICERS 
See Officers 
PUBLIC PRINTING 
How contracted for....cccccces 293.0 


1178 


INDEX. 
[References are to Sections] 


PUBLICATION 
Constitutional amendments, how. 537.1 
Proceedings boards of county 
COMMISSIONETS .........006% 4465 
Supreme court reports......... 380-383 


PUBLIC SERVICE COMMISSION 


Gasoline manufacturers and deal- 
ers, license of. See Gasoline 
Manufacturers and Dealers 
atatetepatasltels? at c\ ox vale araere 3913.1-3913-22 
Irrigation districts organized un- 
der control of. See Irriga- 
tion® Districts: : :¢ .<./.7.-.'."2 3956-3990 


PUBLIC UTILITIES 
Oil and gas wells not utilities.. 3547.4 


PUBLIC WAREHOUSEMEN 
Agricultural seeds warehousemen 


agricultural seeds defined.... 3592.4 
DONG sTequIiTed setae Norske s 3592.2 
co-operative associations may 

handle seeds how........ 3592.9 
duty to receive seeds......... 3592.5 
exception from act........... 3592.8 
Hesase “required: : 25 22050. 3592.1 
penalty for violation act .... 3592.3 
rules prescribed by commis- 

SLOW «ee O .8h My 3592.6 
storage declared bailment..... 3592.7 

Farm warehouses 
certificates negotiable ....... 4138.4 
commissioner of agriculture to 

POPUALE) | i..eseccisvsisseve: eee 4138.7 
co-operative associations not 

affected by act. j0 AR. 4138.9 
inspector, appointment, com- 

pensation, bond.......... 4138.5 

DLEPONES e cissyshoierafese els) sielaralaislate 4138.6 
sampling" DYiewis sis ae cine 4138.6 
insurance at full value to be 

CAS SUG WE SAN A Sei6 4138.8 
license required.............. 4138.2 

county clerk to issue....... 4138.2 
right of holder to _ issue 

warehouse certificates.. 41383 
redemption of storage certifi- 

CADCSME te istahs (09 cicteis i © shelalel’= 4138.7 
storage of grain by.......... 4138.1 
who may store grain in...... 4138.1 

Grain warehousemen 
Dome O Leeietec 512) er siskasinfen gas aaucis 3589 
commissionman defined....... 3574.1 
definition of terms........... 3574.1 
disputes as to grade, how de- 

GUGCGipdts a's cores! siseeichoraye) » rors 3588 
grain dealer defined.......... 3574.1 
insolvency, intervention by de- 

partment of agriculture.. 3589A 


liability for delivery of grain 3588A 


license to be procured........ 3589 
regulation delivery of grain by 
svalhOicdsualeters ies ge ce esee es d0G8-3088B 
reports to be made by........ 3589 
sampling of grain, regulation 
OL eraciavate Hielsjeterenaters) ie) oietsis . 3588 


PUBLIC WAREHOUSEMEN (Con- 
tinued) 
Grain warehousemen (Continued) 
storage of grain deemed bail- 
BOOM AA Hees ate bin Fs, evels 3588B-3592.7 
tester of scales to be employed 3575.1 
track buyer defined.......... 3574.1 
violation of act, penalty for.. 3589 


PUBLIC WATER SUPPLY 
Fees of state board of health, 


how disposed of............ 2645 


PUPILS 


See, also, Schools, Public. 
Transportation to other districts 


WOME TNC MILO Wisle ais reiciaiare ccs « 1010 


PURCHASING AGENT, STATE 


See Purchasing Department and 
Agent 


PURCHASING 
AND AGENT 
Acts subject to approval of gov- 
CHER Res Gsintinoiet leer 293.5-293.7 
Advertisement for bids by. .293.3-293.5 
Approval for purchase supplies 


DEPARTMENT 


ME COSEA IY Wrcanete crete sets, «28 293.7 
Articles requiring immediate de- — 

Dever Hs Ceiits seaman 6 Gers. 293.9 
Board of examiners to order pur- 

PN ASS ty WLOLIIS are ssa Soya sno tine 287 
Certified checks to accompany 

UOUEAE Oo Thay cep pcan beh i Fe 259.4 
Contracts to be in name of 

SEALOR Mc ceiieiete soho a sircem el oie's)< 293.11 
Departmental supplies, how pur- 

CU ASE Ot Mrs ea ila!s eKals laa nego 293.5 
Duration Of -Contract....\. =. «inj 293.8 
Estimate of supplies to be fur- 

PURINE Vissi Oi Miahd x wa i 5 « ia pp esahau 293.7 
Favoritism forbidden..... Sales 293.10 
Fresh fruits and vegetables, how 

ONS Ha etepetats Vaielodciets ye = nialet aha 295.9 
Governor to approve purchases 

WPT Ne aie isle, «a 6s, 0) 6: oss minis 293.5-293.7 
Inspection of warehouses and 

TDEODCEEI EY. sine depen is a5 bes 293.13 
Inventory contents and prepara- 

LOM RO Clo rcahote stelr.+ © Maip shg a bieuaks 293.2 
Law journals and reports, how P 

Contra. ctedyy tail jase tee ke 293.6 
Legislative supplies, how pur- 

GU aS OU iss: s rs V5: yavanna, 5 RynioMensiae ere 293.5 
Power to sell state property, 

WMEOCOGUECH yencnthejsnny-tabarepelGieree take 293.4 

disposal of proceeds.......... 293.4 
Printing, how contracted for.... 293.6 
Property returns made to by 

BEALE jOMICETS sila elsiee © ons, hehe 293.1 
Proposals for furnishing supplies 293.7 
Purchasing agent 

duty to preserve legislative 
property . odaisee. +. snehe gag b Oucd 

duty to appraise same...... 78.2 
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PURCHASING DEPARTMENT 
AND AGENT (Continued) 
Purchasing agent (Continued) 
duty to let contract for pub- 
lishing state treasurer’s re- 


DOTECM IIS. Ott eel aes Ae 187.3 
limitation on price........... 187.3 
Records of bids to be made.... 293.11 
Reports and journals, how con- 
tracted VEO. iS: tea ans sa 293.6 
Requisitions by department 
DEAS ys cieyeystoile stbisieiata tele. Ve oie 287 
State officers not to be interested 
AT NCOMEIACES 5 0. c'.)b ys aielece «ep 293.12 
Transfer of contracts forbidden 293.12 
Warehouses, inspection of...... 293.13 
QUARANTINE 
Against importation diseased 
ABLMALS «dw 0 0'n alo 019 14 sraialepye 5 3267.1 
penalty: ws. cvcescccsevcleemes SOOl.a 
QUIETING TITLE 
Evidence to be produced........ 9487 ° 
Jurisdiction acquired by ser- 
vice, Of SUMMONS. 2... Welewis 9487 ~ 
Summons, form Of .-.:./. .sie,s:4/s)0 (0,2 9485 
Publication, OL: iis « «ses: -/e ssiet tn neaoo 
RACCOON 
Open and closed season for hunt- 
THI ss Whey ee ore ictus gins teiaye Surcte op OF 
RAILROADS 
See, also, Railroad Commission, 
State 
Assessment of property..... 2122.8-2131 
Deposit of substances on or near 
tracks, penalty \ for... 7.2... 11473.1 
Duties as to shipment estray . 
CULL Mais cateVeiaveqeta’ ots sielstelsignegent | Oa 
POMALGY Tiswte calle stele sr ciate ater 3341.1 
Equipment and rolling stock, 
leases and mortgages of, 
reservation of title......... 6537 
Limitation time for action 
against to recover excess 
CHAE OCS: tls 's otatant ale faicte tasty 3808-3808.1 
Officers to render statement to 
state board of equalization.. 2131 


Shipment of game and fish, reg- 
WALL OM NDE 2 tat Larue tatstetatarera t 3730-3735 
RAILROAD COMMISSION, STATE 


Actions to recover excess charges 
when commenced ...... 3808-3808.1 


treble damages, when awarded. 38808 
Gasoline manufacturers and 
dealers, license of. See Gaso- 
line Manufacturers and Deal- 

Eh nee OO en aie cies cach 3913.1-3913.22 
Inspectors of water craft, ap- 

Pointments OL “ios. . vaewee cet 3859 
Map of state designated as offi- 

MERA PEL ete as arete aete steele rats 3847.1 

custody of plates... eed. « 3847.2 

distribution and charges...... 3847.3 


RAILROAD COMMISSION, STATE 
(Continued) 

Motor Transportation Companies 
appeals from commission..... 3858.7 
bond required): aijas. deed. ane - 3858.6 

personal sureties forbidden.. 3858.6 
certificate of permission....... 3858.4 


cities and towns may enact 
Ordinancess’- Se. hekes cls are 3858.3 
classes of transportation sub- 
FECTNTO. ACLX = sh cps ere eis cue 3858.2 
definition of. terms «sith * aise 3858.1 
effect partial invalidity of act 
Spree aiecsn es ofa sae sje/Se do gms: DOOS.LL 
expenses enforcement act, how 
pads. .'s) BULENT See ee 3858.8 
permits, granting of....... +s. 3858.4 
TEVOCATLON OL. )'Ee\ sis a alate ene 3858.5 


penalty for violation of act... 3858.9 


procedure before commission.. 3858.7 
railroad commission to super- 
VASO) ee eben cela aley olanatete et ete ete 3858.3 
BCOPC OL Bt Hie cle cc's oo sie sinlens 3858.10 
Oil and gas conservation act, 
duty to administer.......... 3547.2 
Safety appliance inspector, sal- 
BLY; OL Mavelsteie oie ttens Fae Hee MEY ASIC 
RANGE 


Roundup of abandoned horses. 
See Abandoned Horses. .4520.1-4520.16 


RATS 


Extermination authorized, pro- 
COQUEB, 6. ois .00:0 eeeceeedes seeee 2061.1 


.REAL ESTATE 
See, also, Real Property 


Aliens may not own........... 
Mortgaging or leasing in pro- 

bate proceedings .......10251—10256 
Sale in probate proceedings.... 


ave Lonsts tatayele “a sneieaenalate Lemar 10212-10220 
Validation certain judicial sales 

1 belied cae ih alates gg be 9453 

Who may redeem from sale of... 9442 

REAL ESTATE BROKERS 

Real estate commissioner, crea- 

BLOM Oe Merete area on isle sF eat iscerereie 4056 

GispOsal OL LOGS. wae neinwein a « 4061 


REAL PROPERTY 
See, also, Real Estate 
Actions to quiet title........ 9485-9487 
Trust agreements concerning. 
See Trust Estates... .9575.1-9575.10 
RECEIPTS 
County receipts to issue in tripli- 


cate SOC ROS 9. sh..08 : 4751 
RECORD : 
Abbreviated record presented on 
appeal to. supreme court 
WIHLCIH te3s tavelotorn savior di a.cis, oles sidietels 9746 
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RECORDS 
Transfer on creation new coun- 
AGHA ok ssins a alsjeaisa apis 4 sec 
REDEMPTION 
From tax sales by mortgagees 
and drenholders) «eck aut 2211 
Who may redeem from sale of 
BEOPOLGY:, 75. «7: cteerecssseeveneenets 9442-9444 
redemption by corporation.... 9444 
redemption by husband or wife 
@eseeevevee eee es eoee eeevoeaoeev seen 8 9444 
REFERENDUM 
See Initiative and Referendum 
REGISTER 
Candidates and nominees to be 
kept ...es0000-5 afelers s/ekeleiele é 645 
REGISTRATION 
Automobiles. See Motor Vehi- 
cles: Sub-title, Registration 
ita aes Leet Ghe + és 1755-1763.21 
Closing for school bond elections 
POUR Sarai rela Nalco, a 4055 @ sins 1224.12 
Hail insurance warrants......... 355 
State warrants when............ 180 
REGISTRAR MOTOR VEHICLES 
See Motor Vehicles 
Duties concerning manufacture 
automobile tags. See State 
TIS O Meme yeh (si = 12447.5-12447.11 
Concerning factory for manufac- 
ture clothing. See State 
IPTISOM Macrae. se secs. « 12447.1-12447.4 
REHABILITATION 
See Vocational Rehabilitation... 
sts dba dddmaae eoe-+ 3051.1-3051.3 
RELIGIOUS, SOCIAL AND 
BENEVOLENT CORPORA- 
TIONS 
Articles of incorporation, con- 
OUD ME Matteste ote is) «cs e,>:+ none) teeth 6455 
Directors or trustees, number and 
POW OLS rere ties. sells, «:-jsl ve aie Vis 6455 
Incorporation of authorized..... 6453 
Resolution of incorporation, form 
and passage ....... coscceee 6454 
REPORTS 
Banks. See Banks and Banking 
County clerk, annual report..... 4814 
State: exaMIMeny. .1.jo% Nish) nejegests 210 
to be entered by county com- 
MISSIONEES. 4. 415) ss. evaetnebia. 210.1 
Supreme court. See Supreme 2 
Court, Reports)j0% aca s ‘s+ -3880-383 


Tax commission . oi Stole otseapenlecnes 


REQUISITIONS 


By department heads for state 
purchases ......+.. 


ee ee ee) 


287 


eoerese oe 


RETIREMENT FUND 


See Schools, Public: Sub-title, 
Teachers’ Retirement Salary 
Fund eee eeeeeeese eases ese 1116-1127 
REVISED CODES OF 1921 
Mid option Of Akt diais. Jiele ee ead 5546.1 
Changes legalized .......6.e0000 5546.2 
EX Cepbionars st 4s . vis’eeea sive’ eee 03 5946.3 
REVOLVING FUNDS 
Department of Agriculture re- 
volving appropriation account 
eM aie fala sie) ate ecal el atial iicl 3645 
Horticultural revolving fund.... 3617.1 
RIDGELINGS 
Running at large when pro- 
UP ER ee eles cores sek k ce 3400.1 
RIGHT OF WAY 
Grant by counties for pipe-line 
CONSLIMEMONMY D. galals.e « a)0.0,s.9 oi 4465.1 
ROAD BUILDER 
County Commissioners may em- 
PlOVpis-sj40)0/3 sfobelel sialelleipisini sie eiGt = 1622 
ROAD DISTRICTS 
Bridges, county and district.... 1652 
Corporate capacity and purpose., 1652 
County commissioners may 
GROAUE TP cleine see Pe 1622 
Special deputy county surveyor 
appointed, when............ 1652 
ROAD SUPERVISOR 
Abolished in certain county..... 1622.2 
County commissioners may ap- 
point aterarel cle cisieis os slcitee is cleee 1622 
ROADS 
See Highways 
ROCKY MOUNTAIN SHEEP 
AND GOATS 
Penalty for hunting...... eeeeee 8099 
ROCKY MOUNTAIN SPOTTED 
FEVER CONTROL FUND 
OTea tion AMA USE... « ¢ +.s:0:0,0,0,0, 080% 2561.2 
RODENTS 
Act supplemental: 2.0. oasis Wik 2561.6 
Control by county commissioners 
authorized .2ehGs . eS. 2561.1 
Control districts, establishment 
OL VE RU ei Li. WITS EE 2561.1 
Purchase of material ........ 2561.4 
Report and pay of appointee.... 2561.3 
Rodents defined.) see) stipes. cise 2561.5 
Spotted fever control fund...... 2561.2 


ROUNDUP LAW 


See Abandoned Horses... .4520.1—4520.16 
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ROYALTIES SAVINGS BANKS 
Disposal proceeds oil and gas See Banks and Banking 
royalties J scuwresniieet, set .». 1882.12 
SCALES 
RURAL SCHOOL DISTRICTS : Exception from repealing clause 
See » Schools," Publie:" Sab-tithey 5". RRO ei eae 75.8 
Rural School Districts. ...1040-1048 Fees collected by state scale ex- 
. PGR USietaret tees ot sharceeterstote ce See e Olde 
SA aee APPLIANCE INSPEC- Inspection, required... vas yess eae 3575.5 
Me special permit granted, when.. 3575.6 
Salary senior inspector.......... 3787 Penalty for. false test........... ay i 
SAGE-HEN j State scale expert, employment 
Bag and season for hunting..... 3701 he shi baeretutt hee «cee rahe 
certificate sof testin..... <> 5.0 seer 3575.4 
Renene ih ee duddioactti vale Wes oes ce a 3575.1 
APILOL SUIGEB .. se eer eer esenee expenses, h ACs is digs o 20:4 2 
Chairman state board hail in- ain: bit vida BAp-s 
surance Pea toc) ste eee eee 363 SCALING TIMBER 
Commissioner and assistant com- P : 
missioner state lands....... 1805.14 Regulation on timber sales...... 1830.8 
County attorney, how paid...... 4868 


County clerk withheld when.... 4814.1 SCHOOL BONDS 


County officers, how paid....... 4868 See Schools, Public: Sub-title, 
Court stenographers’ .. 000.022. 32: 8933 Bonds cescus secs sec rl ocsi loot 
Deputy county officers, how 
POM Cia Here ehevorctone tence pl een 4874 scHOOLS. PUBLIC 
Deputy fish and game wardens ee 2 ; 
Deputy state auditor. csi... 4404 --MOUNG, Limitation om......... 12242 
Deputy secretary of state...... 440.2 Bana me it bonds jjto,yben ay; 1224.3 
Deputy state treasurer ........ 440,30 88S GST ARS © 2 SU Re 2S . 
Deputy insurance commissioner.. 440.5 ballots, aprnparation, and. alae 411 
Engineer at state capitol........ 439 bra itr wa el edtinns enter yest ohh 1994.10 
Eetablishment by. .ghoard ueainty cauae of returns hpeieeat qtvak 1224.15 
aha ame mainte sa 8 Se Pe AR ca a se gig county attorney, duties of....1224.23 
Fish and game e ommtenion: yiviai 3654 county commissioners, liability 
yi laidcaine waadene, 4 ectciadbagi Ys for failure to make levy. .1224.27 
Janitor at state capitol......... 439 eo Bice binhie bokeep Auten 49 
Senior safety appliance inspec- adetog 7 Se isn ner Piel 
BARTER Ny. Chale a ahlinle: Selmore ta 3787 : pera Sani, ey Fg ; 
Rtnto board of equalization, in. 8108  /Ecamasaitar ta gag een aes 
Stenographer to supreme court. 440.1 _—clections, how conducted. ... ..1224.13 
Superintendent of banks........ 6014.59 pag gr rats cea Se ee sy 
bonds ..... etets Relelie\t ts eters tahoe 1224.7 
‘ogni : ‘ form of bonds......... 1224.3-1224.19 
Property by guardians, service of form of notice of sale........ 1224.16 
_order of assent.......... ++ 10434 publication of ....... DLAI 1224.17 
Railroad equipment and rolling for what purposes issued...... 1224.1 
stock Woda fo ke fei hie Sisuey™ je ae ede fees) & 6537 how many voters required to 
Real estate in probate proceed- SUEROLIZO os cne's ay sh os sehen. 14 
4 pag lobe es Be ede fp - 10212-10220 interest Tate: ”s.. uo ceeecys ase 1224.4 
eturn of sales of real estate issued without holding election 
UNGER VASEHSL Hs). ar fataerioarsls: «he 9441.1 wren? a7 4 eCui hee 9 1224.6 
1b RRA BA Ate 4587 9 oa ectsad OP liability of district on bonds. .1224.24 
© she Rapa babslloaher st ube Salt e Piagketige 15. meeting of trustees to consider 
Validation certain judicial sales... 9453 petition ..seccsseccees .. 1224.10 
notice of election....... oes 1224.10 
SAND notice of sale, form of........ 1224.16 
Leases of state lands for....... payment for bonds........ . » 1224.22 
eo eXelotetete se eee eee -.. 1805.52-1805.55 payment of principal and in- 
° Terost CH tS. snes 10. oeeete 1225.25 
SANITARIUM 


See Tuberculosis Sanitarium..... 1520 
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treASULeD .'ereere ee oI VE 24.29 


INDEX. 
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SCHOOLS, PUBLIC (Continued) 


Bonds (Continued) 
payment of bonds held by 
SLAC yioca once armors areas 1224.30 
entry of payment and notice 
TOL Clerics ea ee iere .... 1224.31 
petition and election when nec- 

OSSAIYS © ot os: MMe etd Sue Slee eee 1224.8 
petition, form and contents... 1224.9 
purposes for which issued.... 1224.1 
qualification of voters at elec- 


CLOME +5 2 04 Sstercts a's coos es 1224.12 
redemption ..... ie be dee ant 4 
registration of bonds ......... 1224.21 


registration for election, clos- 
INGTOL’ . Hie we hse. See Aes Le 
repealing clause ........0+...1224.34 


EXCOVULONS: stelarele ciate ewe cue elsvere 1224.34 
resolution for bond issue......1224.15 
Bale Of DONS .0: 7.2 h 6 cee Seat 1224.18 
serial bonds defined........... 1224.3 
signatures on bonds.......... 1224.19 
sinking fund, transfer of bal- 

ONCE yess... Riis arti atereens ate 1224.32 
tax levy to pay.......1224.25-1224.26 
Germe OL! WSSWE).1.7.- sew wtee wales as 1224.4 
transfer balance of sinking 

See Pre APG, cates leis 2) Arete a efeea al & 1224.32 
where bonds are payable...... 1224.19 
who may vote at election..... 1224.12 


Bonds, funding, for floating in- 
debtedness 


advertisement of sale......... 1254.23 
emergency clause ............ 1254.24 
floating indebtedness, funding 

OS wis, div.) 03, sate kewotele “lo chel ean 1254.17 
funding bonds may issue, 

Waren Vee. « ote dedeahale cutee 1254.19 
interest and term............. 1254.21 
TOCIStTALION 10. af eiladels 6 sole olole 1254.21 
TCS OMLGUOME) Fo tie ld «ier swlotelc ote oie sberere 1254.20 
sale of bonds ......6...... oe 1254.23 
ELKO sy WAP sp salelehe!s 6 iahel sales osererals 1254.22 


warrants may issue in excess of 
available funds, when.....1254.18 
Bonds, funding, issuance on fail- 
ure banks 


advertisement of.............. 1254.6 
disposal of money received 

TROD) Lena e Se Ae Rea 1254.7 
emergency clause ............ 1254.8 
INGEERS taper ieertts Ms. eb Lt. ils 1254.4 


may issue warrants, when.... 1254.1 
may issue funding bonds, 


PLGA « ghee ieMigiee Nels... Ses 1254.2 
TOPS Uinyameataia ctor cvevepNete|2~ afisk 1254.4 
TOSOMMMGHM LG aaebetle eis ol. es 1254.3 
tA MSyayeetOMspe Vers wictetercrcke Si. 'o4 1254.5 
term: of Mommas iris. 80: 1254.4 
Census, how taken and reported.. 1051 
compensation of clerk........ 1051 
county superintendent to ex- 
ATMING Tele. Wee hitt.!. . 1051.1 


Coal lands, permits for leasing. .1805.46 
Common school equalization 

oar LO) CRs edeycek<dssers:oxerere.ve 1201.1 
County high schools. See sub- 

title, High Schools 


SCHOOLS, PUBLIC (Continued) 
County superintendent of schools 
apportionment school money 
DVinereni erate et sole e's! sec ' cteccyare 964 
census to be transmitted by... 971 
offices, when to be kept open.. 974 
warrants drawn on basis ap- 


DOPUIOMIMONT Matyas ss «asta 5-0 964 
Districts not to be created or 
CMAN Ce WiIETIN lalate’. cieie ¢ «os 1023 


Districts, procedure to create... 1024 
Dormitories, leases county lands 


TOTS areas URS: Sieh merle 1015.8 
Hastern Montana state normal 
Sclroo leew Ate one ere as ee 930.1-930.6 


Endowment funds. See Funds: 
Sub-titlee Endowment 
Mans. 5 s/o Ls..-S WG Nols 1015.1-1015.6 
Examination of teachers 
academic and professional re- 


GUITEMMVENMES, F.) elsnays souete ara - 1094 
classification of certificates.... 1093 
classes of certificates ........ 1092 
certificates of qualification re- 

CGILEEHRIE NG I heh RBS Cais meet he ana 1088 


certificates established for pur- 
poses of articulation with 


GUICTASEA LES,» <feiais) sneiatters <iz/s 1104 
CIASSOR MOL Boies 5 Cutis nierals's diese 1104 
general prerequisites ....... 1104 

county board of educational 

examiners, powers ....... 1099 


duties and compensation.... 1090 
examinations held by....... 1091 


grading of papers......... «., L091 
QualiNcations. ..'. st... oe a2 3 es 1090 
diplomas from other institu- 

tious recognized! '. 03°... 0) 1092 

examinations, how conducted.. 1091 
fees for ecertificates........ 1092-1095 
first grade certificates......... 1092 
foreign certificates recognized, 

WIV TL laldy see ele 4\t vieie a:)s 0's wa 1104 
Classes OF Wie ie aiaieat's p14 «6/018 - 1104 
general prerequisites ....... 1104 

high school teachers, require- 

TLC TLOS Mla orstateliey sjseae sche, ieacters 1103 

higher grade certificate, how 
ELE On balst0 ris. He AOE Ae a 5 1099 


life certificates, how obtained... 1092 
normal school training, when 


POCHUBNE CL Mata c's sivas s ciate eee 1102 
paperseradimer o£ foto ee 1091 
MDOT EDUC BR teteie fea ale hwo a eve e's > gtersiarn 1092 
professional certificates ....... 1092 


principals and high school 
teachers requirements.... 1103 
qualifications required of 


OGCMOUS « . 5 SUNS black wie ateees 1088 
recanvass of papers on appeal. 1096 
renewals when granted....... 1098 
revocation and suspension.... 1097. 
second grade certificates...... 1092 
special certificates, how ob- 

HAIN OM ns Bath ees aS ee 1092 
state board of educational ex- 

AMUMCTS Lies sete eee kc 1089 

creation and powers........ 1089 
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SCHOOLS, PUBLIC (Continued) 
Examination of teachers (Con- 
tinued) 
state certificates, how obtained. 
state teachers certificate fund. 
temporary certificates, how ob- 


CAINOG Wiss iaiserctiale Shenae teliatene: ote 
university credits acknowl- 
CC RE Ay suene) supose is hae ee oes 
university of Montana diplomas 
TCCOOMIZEG 44! grepieeidse yale + sii 
validation of certain certifi- 
CALOS Later ie a cialetels cline lee tone 
validation of existing certifi- 
CALEB > ois. 5 s.00' 010 olen « eielene 


Expenses member school board 
attending state association of 


schools, payment of........52. 
Extra taxation, when and ‘how 
authorized ..... es AE ihe : 
CleCtioN VON so eseise Ges tek ee at 
challenging voters—Oaths..... 
Finance 


apportionment and distribution 
certain school moneys, how 
apportionment of moneys by 
superintendent of schools.. 


bonds. See ‘sub-title, Bonds 
county clerk to report valua- 
PLOUS Pi slave ela ciais \aveharalnl axehe terete 


warrants, how drawn ...... 
issued in anticipation rev- 
CNATOS AWNOD A arse wigiele si sia,s 
Flag to be displayed bal rt te senate 
Funding bonds of county high 
schools issuance when....... 


er eececeec eee eres eeoes 


Funding bonds, issuance on bank 


INDEX, 
(References are to Sections] 


1254.10-1254.16 


failure, ‘Whe css atasiee,» 1254.2-1254.8 


Funding bonds, issuance for float- 
ing indebtedness... 
Funds. See Funds: Sub-title, En- 
dowment Funds 
Gifts and donations, power to 
TOCELVO Wicks idiooarecle'sidt a sketeles's 
HOKE CR AL GAaIb Me COD Paice 
High schools 
accredited high schools to share 
Gea OS ie cose aibsi ays) calamens'bate’ 6 ta, 
apportionment tax moneys.... 
appointment trustees by county 


commissioners ..........- 
city and county high school 
superintendent appointed 
VME cuessicuel ojeelaps, + ‘aveuevaiieters & 
discontinuance, procedure for.. 
LEC ELON JOM irene. o.niai/0i sues sseysie (6 
disposal delinquent taxes.... 
disposal of money .......... 
payment bonds and_ war- 
TAILUSL sapai Pee Misba\enenmiplis'isise ele ce 
procedure for disposal prop- 
OT GY; ja: cchers saves icons 


sale of property 
unexpended money, disposal 


ce) pesceeceseeee eee ees eoe 


.1254.19-1254.24 
ei sy ai 1015.1-1015.6 


1301.6 


1301.3 


SCHOOLS, PUBLIC (Continued) 
High schools (Continued) 


bonds, funding, issuance on 
failure banks 

advertisement ..... a. tive ate 1254.14 

disposal moneys received 
Lr ONA PAE laid o's jo oxe7e oe. 1254.15 
emergency Clause ......++.- 1254.16 

funding bonds may issue 
Wihhemy)). fidence tats ese 1254.10 
‘interest and term .......... 1254.12 
TOPIStLALION Ml cepe eg eeie ts athelekahed 1254.12 
resolution Liga ss eiemeles rate 1254.11 
Sale. of bondsis tia. "te sitepelesan 1254.14 
tax, levy, to pay 4%. gates ss 1254.13 


trustees may issue warrants 


WON, .:s,0.s <4 <teeor ernie « a eens 1254.9 
dormitory petty cash fund.... 1271.2 - 
dormitories, power to secure 

Vain. OF, vee sei-4e soe AOE see 1271.1 
fees may be required when.... 1282, 
free attendanceiiss.!. ss. «sie ere 1282 
gymnasium’s authority to i 

cure land for ...+..ee.++- 1271.1 
powers of trustees........ “p22gm 
proportion of tax levy, how com- 

puted ......eeeeeee eens 1282.2 

applies to 1922 taxes and 

thereafter ii.'s ss -skwed a's 1282.2 
Scope. of acts srs: dis. scielee Cepia 1281.1 
segregation county and district 

high school money........ 1280.1 
special district high school tax.. 1281 
superintendent city and county | 

high schools appointed 
fwhen yp bbieanmes ae as cldwy LOM 
tax levy for support of....... 4276) 
accredited county high | 

schools to share........ 1280 

apportionment of money..... 1281A 
special district high school 

NOVY. s'ie'eicislatel he Mekataiele. craks 1281 
trustees, composition and term. 1266) 

county commissioners ap- 

DORIC! Gi. IRIAN oe eae 1267 

officers, election and term... 1270 

powers and duties.......... 1271 

treasurer of board ......... 1270 
warrants drawn in advance al- 

Totment, wheat sis iisict oe 1280.1 


Investment of school funds. See 
Department of State Lands 
and Investments... 

Joint school districts 

county commissioners. to fix 
PAS NOVY, *,jsjsverchsravors cielo tiers 
copies of adjustment on change 
bowmndanies; 3.) 26 ake 8a). 
dissolution, proceedings for... 
disposal of property on dissolu- 
tion’, SL SSHe rs. oat sae ernie 
indebtedness, how adjusted.... 
school trustees, duties as to 
tamclevy 200. Wiis ee 
tax levies, how and when made 
validation of 
tricts 


existing dis- 
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-1805.98-1805.105) 


1087.5 
1037.1 


1037.3 
1037.4 


1036.1-1036.2 


1037.2 


etl 
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SCHOOLS, PUBLIC (Continued) 
Legalization prior acts relative 


SCHOOLS, PUBLIC (Continued) 
State common school equaliza- 


to'dormitories #s.%.-.--...- 1015.7 tions tun ditas aces <pe nl eubiass, wi 
Medical aid when furnished to Superintendent of public instruc- 
children, "facts cme. mittee are ° - 1015 tion 
New districts, procedure to census duty to transmit...... . 
CYOHEC Meee cents halen sto ee 1024 examination question, prepara- 
Northern Montana Agricultural TLONM Dye we ae ee cries 2 : 
and Manual Training School offices when to be kept open.. 
SIGSED. 5 Paes ae eee eens 917-921.1 Taxation, extra, how authorized.. 
Outhouses, regulation of.... 1015 challenging voters ........ oA 
Permanent common school funds, election on §.....'.. Ries allie, © « == 
how invested ............... 1928A éath’ of eléatota’ co ee... Z 
application for loan .......... 1930 penalty for false swearing.... 
Sere on efnexisting ;morti Taxes in joint school districts, 
EE SS 5 oa Ie aaa 1928B levy of : ‘ 
conversion of mortgages limit Poachers iesmed wee re ated 
Oe eG a vated ioc.) «.6i6enepot ea 1932B wien 
farm mpt tees, Payable, om Teachers, employment and dis- 
amortization plan ........ 28A Ehades ok. oe 
a olay va pr, term) and 19324 Teachers’ examinations. See sub- 
EO SM Ae aaa Bs title, Examination of Teach- 
Permits for leasing coal lands bay 
SE ONENMAGUGC Weert (5's 6 ot) ce lass) 0.2 1805.46 : ‘ 
Powers of school boards........ 1015 Teachers’ retirement salary fund 
Pupils, expulsion and suspension. 1015 amount of monthly salary de- 
Reports of school trustees....... 1015 (Guctions ...-..sc. cess eee 
Rules, enforcement by trustees.. 1015 Pens oy Ohashi Aha A . 
Rural school districts i * 
boundaries, how altered....... 1041 ie: make deductions, pen- 
budget, preparation of........ 1044 JRO GGT io 2 OR ic ice 
definition of terms............ 1040 condyiane og obbiingn i heme 
dissolution, procedure for..... 1048 bOIL sion sigens oli) 8) sues 6 
election of betinteus YT; ERAT 1043 con ees ae im 
formation of, procedure....... 1041 : 5 pie i+) sie)° 
meetings of board when held.. 1047 mecnn a teachers’ retirement 
petition for transfer to....... 1041 salary Dante Pete cere eens 
powers and duties of trustees.. 1044 addigiaen = ‘a ote sos oe 
procedure to adopt county unit Renee a at clerk to 
nictehclecMsheta's\s' sts stelete’s 1042 : Papeete «oe ches 
Seberaege eye eer 5 obs oe aia ar a bodily or mental 
redistricting when ........... Wappper (fue 2 Siesta 
sinking fund third class dis- retirement salary fund board, 
trict, “disposal of. +1’... Se: 1045 pie rhe Beate rie ree + += 
salary schedule, establishment ie pence He eee teeeee 
PUMMPMEN A> fVelcieiiape i= :- oisie, </s 0 (leis 4 Sg saetchy ALNONL VUES 28 SE RIOR 
salary of trustees.:.... 00.0000) 1047 wenn where held....... 
school may be closed when.... tan t xeon CU On a 
tax levies, how made......... 1044 Ne in Vee tee eharmiare ns 02 2. « UP Ber 
trustees, ah shen. ap- ts en year, determination 
jae 26) Oe 1 ERS CSD RIE ebeiage lek esse 
closing of school when...... ie acres 1 Rt instrue- 
vy. 1, Sea ners d 4 ri eovees ee he oe 
i a Pe a: 1042 ne oo sen’ 
meetings, when held Biais/a/eevors 1047 whens eis “He oitta ve 
powers and duties.......... 1044 ny y 
preparation of budget by... 1044 at : ited a ; ngs 
qualifications and election.. 1043 pers ae 
salary Poel ee establish- saul Be ont 0 Pip podily 2. 
MIOUEIOLN ee es eile ce. 3 ‘ 
tax levies, power to make... 1044 mental infirmity teeeee 
unite for purpose of taxation.. 1041 Text-book commission 
warrants, how issued and coun- contracts for text-hooks, pro- 
tersiPuedMeae cata. Wille. o's» 1044 _ cedure on Tettimig seh is. 
Schoolhouses, purchase and sale.. 1015 estimate and levy OLED AR Mes. 
School sites, easements on state meetings when and where 
land ‘SOMME I Psere ees so... 1805.57 held ...... Pes ee da. 5 + sh 
charge: fOr swiss stvvsisscecer 1805.57 OCICS Of: wrevensvevsenvvccs 4 
Mont. Code Supp.—75 1185 
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SCHOOLS, PUBLIC (Continued) 


Text-book commission (Con- 
tinued) 
proposals for furnishing text- 
DOGS He susie satel ete iets re) seams nae LOO 
publishers, requirements of.... 1190 
tax levy for free text-books.. 1199 
Third class school districts 
. audit and examination books.. 1019.1 
report of examination...... 
FA ciel Pai AR lea ect 1019.1-1019.3 
county commissioners to fur- 
TIS DOCKS) otc si deve 49 eigucis ahs 1019.4 
liability of officers for failure 
to keep books........3.. 1019.2 
report of examination......... 1019.3 
Time for creation or change dis- 
LACES! Forster, haleal crete . 1023 
Transportation of children, regu- 
LATHONMOEM. freee ste nats cis sista = ae 2OLO 


appeals to state board of educa- 
tion, when . premets aacsrer LOL Ost: 


eeeee 


EICCENOLTACH e ales ceaiiaistt set OLOca 
Trustees 
contract for transportation pu- 
pils twhen Web iit Ao. 1010 
duty of districts receiving 
CHALLE ¢ 4F.s lars sieve Wieser Ges 1010 
may send children to other dis- 
tricts phen irs denis. ani. 3% 1010 
powers of -generally........... 1015 
transportation children, how 
BING. WOM syst cca ett ei teria ta = = 1010 
appeals to state board educa- 
ELM WOM sss AN Stall tee 1010.1 
OfECeb TOL ACT,. istics wieate tte a. 1010.2 
Tuition, how determined........ 1015 
-Warrants, trustees may issue on 
failure of bank when....... 1254.1 
SCHOOL TRUSTEES 
See Schools, Public: Sub-title, 
Trustees 
SEAL 
County commissioner may adopt.. 4465 
. Historical Society of Montana 
authorized. (ho. is atesperhinebbers 1560.13 
OSL Olina nes lerekeys oles slew «ie etava . -1560.14 
State board of equalization..... 2122.17 
SECOND-HAND DEALERS 
Automobile license of..... oeeee e 1163.14 
SECRETARY OF STATE 
Certification names of nominees 
Myetic esas SES eh. arte atte 619 
‘Certification and numbering in- 
itiative and referendum 
WUCASULESWAT aires atele shehdtel aia sie 103 
how printed and distributed. . 105 
Duty to certify and post names 
_| primary election nominees... 648 
Fees for filing articles foreign 
corporations.) pny ene ie 145.1 
. Nominating petitions to be filed 
CW AED. MN, Sorel atpcgiprs aly oie jstete estore ‘ 618 


SECRETARY OF STATE (Con- 


tinued) 
Reports of foreign corporations 
MACS. LO!\5.r\0s we cocccavecece!, 145.2 
Salary: of ideputy )k0 ass cleats 440.2 
Statement of foreign corpora- 
TIONS) 103.6660 o's ues edulecie .aaee 
SECURITY 
For deposits city and ae 
MONCYS' = big sieht ie eh! th 4767 
For state deposits, how taken. . ss 182 


SEEDS 
See Public Warehousemen..3592.1-3592.9 


SERGEANT-AT-ARMS 


Inventory legislative property 
Vipiccvensielstate ctotiete le Sereteraets s abanete 78.1 
May sell same, when and how... 78.2 
SHERIFF | 
Duties Of) gain os tis oe hes canada abe 4774 
Duties as bounty inspectors..... 3407.3 
Federal prisoners, duty to re- 
GOLVIO week euachoiaterel chariot We Jae 2) 12472.1 
payment for support.......... 1272.2 
CGS MO Bagh ets lane; sce ie tececie ebzaety slameree 4916 
Stolen and recovered cars, duty 
in connection with.......... 1763.15 
SINKING FUNDS 
Cities and towns may invest, 
DOW | po). vies Gatelcar~ phe derate aeaye 4622.1 
Disposal of on creation rural 
school ‘districts. <2). oo .idh 1045 
Duty of public officers to pro- 
VAde:: cinta jeg bes of -23phene 463.1 
county attorney to prosecute 
for failure’ 3.2))'sc/siey ies ihe 463.3 
Penalty for misappropriation.... 463.2 
SKIMMED MILK 
Regulation of sale.....cececoses 2628 
SLASHING’S LIEN 
Creation of ..... Pe IO me RE 
SLEEPING-CAR COMPANIES 
License tax. See Taxation..... 
wilh Jane) s's agate eRe eseess 2313.1-2313.11 
SLEIGHS 
Regulation size of runners...... 1749.1 
Oma] Eypeer! svene lou ake dale abe daeeaie nei dlauee 
SOCIAL CORPORATIONS 
See Religious, Social and Benevo- 
lent Corporations..... . - 6453-6455 
SOLDIER BONUS ACT 
Omitted from supplement....... 5654.1 
SOLDIERS AND SAILORS 
See, also, Vocational Rehabilita- 
MUON, xccsrey ete eats else enaat ee 3051.1-3051.3 
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SOLDIERS AND SAILORS (Con- 


tinued) 
Admitted to tuberculosis § sani- 
DATIUM HE cierewraissiele . Saletan See 1520 
Preferential employment of on 
publie: works i vrsciaen sn ars’ 5653 
BPEL O ay 2's 9.4.9 eienic u's s.9 9.079 5653 
SOLDIERS’ HOME 
Board of managers, appoint- 
STUTEN te fu Sica bio SABC cee 1529 
Chaplain, duties and salary..... 1546 
Wives and widows admitted to.. 1536 


SPANISH AMERICAN WAR FUND 
Disposal ofMiyistsct. «stele etavs'e sie eles 1373.1 


Governor to remain trustee...... 1373.1 
SPECIAL IMPROVEMENT DIS- 
TRICTS 
In cities and towns. See Cities 
DiI CUD) OWNS cay eet elatial «, ore! © 5228-5276 
SPECIAL ROAD DISTRICTS 
See Road Districts.......... Sous “0m 
SPEED AND TRAFFIC REGULA- 
TIONS 
See Traffic Regulations..... 1743-1749.2 
SQUIRRELS 
Extermination authorized, pro- 
COG UTE ern eetate eis chansons 2561.1-2561.6 
STALLIONS 
Running at large when pro- 
Wa Ate eee. euetereietes says ele essere 3400.1 
STANDARDS 
GASOIUIGM Yetate siete c\ccoss1e eaeeleeievenne = 3913.6 
Kerosene ......: Sobers ds antes 3913.7 
STATE 
Contracts for buildings, how let 
8S 0 EA ,.. .259.1-259.6 
Exempt from payment costs.... 9810 


Hail insurance. See Hail Insur- 
ance, State Board of....350-363.1 
ANIC OER SS BCR eR Cea 3847.1-3847.3 
Officers, limitation expenses at- 
tending conventions........ 443 
Number of jury challenges in 
CLIMINAGUICASC ars ores «2 a\aih erste 
Property handling of. See Pur- 
chasing Department and 


PeSPA Eh tp MB date rset A 293.1-293.13 
Supplies. See Purchasing De- 
partment and Agent..... 287—293.13 
Warrants, preference right to 
purchase reserved......... ». ,1912 
Warrants, treasurer may pur- 
chase general fund when... 1912 
STATE BANKING DEPART- 
MENT 
Creation” Of... «de wes oem Sen aetee 6014.55 


STATE BOARD OF EDUCATION 
Appointment and term.......... 831 


STATE CHEMIST 


Duty to make tests of gasoline.. 3913.9 
assistant may make analyses.3913.10 


STATE COMMON SCHOOL FUND 
Oréationy Often Fh PIA SECC 1201.1 


STATE ENGINEER 
Duty to make inspection of irri- 


gation district works..... er t224 

STATE EXAMINER 

See Examiner, State 
STATE EXAMINER’S FUND 

Creation Of Foi. sce ses Seite cicis.- 6014.73 
STATE FAIR 

Earnings, how appropriated..... 3645 

revolving appropriation  ac- 
COUNIG orate laemetovelate «te farelt rai ol - 3645.1 
STATE FISH AND GAME FUND 
Creation and’ use............... . 3670 
STATE FORESTS 
Damages for breach timber sales 

PL OC ULC IGM nrg. os tenis stay « 1830.6 
Designation certain state for- 

CBU SMM aRete iol teelelalits i's) cercisiaaisre < 1830.2 
Hetablishment Of. ..1. 5... <c.s + «ts 1830.1 
Forester’s co-operative work 

IN) Se ke CO 6 I 1830.10 
Permits for cutting dead or in- 

LOPIOK sD CMMDEr 242 sees 1830.7 
Sale of timber, regulation of... 1830.4 

purchaser to give bond...... 1830.5 
Sealing, regulations... srcy/metes ¢ 1830.8 
State forester appointment and 

SUPREME asst ios 2's s ‘ope halen vele 1830.3 

authority to appoint help.... 1830.3 

TOU Ciba teehee cats, wins octiate)s! wie ater r a « 1830.3 

co-operation with land owners 1830.9 

CHULIGS | PCMELALLY 0. ayers cates oie « 1830.8 

BEVEAOY vas ats eisasgsrs, «sss (sfs\e. afte. Soslccs 1830.3 


State treasurer to receive money.1830.10 


STATE HIGHWAY COMMISSION 
Creation, salary and bond....... 


STATE HIGHWAY FUND 
How distributed........ 2396.16—-2396.18 


STATE INSTITUTIONS 


Control educational institutions, 
WHELE | WESLEU Sivcree siearametercie s 841 


1783 


STATE LANDS 
See Department of State Lands 
and Investments. ...1805.1—1805.123 
See, also, Oil and Gas Lands, 
LALO tee sralstalefedebelels: sielane 1882.1-1882.24 
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STATE OFFICERS 


Athletieeommission’s).\.!./ci\7./. 4 o's 4551 
Board of land commissioners, 
COMPGSPELOD: \.)sy eases ate 1805.3 


Commissioner of agriculture. 
See Agriculture, Department 
of 
Commissioner of state lands.... 1805.5 


Education, state board of ap- 

pointment and term........ 831 
Educational examiners, state 

board of creation and 

DOWCLS Meas Meralteralen st aronejentat ciel Meets 1089 
Entomologist, salary and  ex- 

POUBSES alone cnehaseete a ute Mian leone 916 
Eugenics, state board of....... 1455.3 
Expenses attending conventions, 

Tint FatlOWRrOD Ns iB ale ayer le etaiats 443 
Fish and game commission...... 3653 
Fish and game warden......... 3656 
Forester, appointment and 

CAULELOS Weel \ 5 rotate: cisiie lleiteteteus pels 1830.3 

DOWEL Mosler sic rselelor ster elaed states 1805.6 
Highway commission, creation 

salary and bonds: (iG. cesses 1783 
Land department. See Depart- 

ment of State Lands and In- 

vestments ......-.. 1805.1—1805.123 
Railroad commission. See Rail- 

road Commission 
State scale expert c Wis sss ticle 3575.1 
Superintendent of banks....... 6014.55 
Superintendent of fisheries...... 3664 
Superintendent and assistant 

superintendent insane asy- 

TUUMEL IVa) Se aol ste Ue dala hetottellal aioe atin 1415 

STATE PAROLE COMMIS- 
SIONER 
Office abolished...... Sa pslicieca 12516.1 
STATE PRISON 
Automobile tags to be manufac- 
MTOM abseil the egeueite ey fue by emit 12447.5 
employees, how paid.......... 12447.8 
how Selected aye mi iimias eral 12447.9 
installation of machinery..... 12447.6 


machinery to be procured....12447.5 
plates to be manufactured 
WIVOR C2) 5 slanatevsieis/ stepeeete oie nietetal 12447.7 
profits how disposed of......12447.11 
report of registrar of motor 


Vehicles): 1y7chlG cwieh el eine 12447,10 
Wearing apparel factory to be 

TASCAM ck Abe ket pi wey tie crews uy eed 12447.1 
disposal of clothes manufac- 

LUT OA. Haein aby era ke ts 12447.1 
disposal of moneys.......... 12447,2 
skilled labor may be employed 

ASOeH Use otepAialeparrarinrey ape tac alot 12447.3 
supervision of factory........12447.2 


warden to execute contracts 


STATE SENATOR 
Election on creation new county 4396.1 


STATE TEXT-BOOK COMMIS- 
SION 


See Schools, Public: Sub-title, 
Text-book Commission...1189-1199 


STATE TREASURER 
See Treasurer, State 


STATISTICS 


Department of agriculture to 
compile concerning dairy in- 
dustry 


STATUTE OF LIMITATIONS 
See Limitation or Actions 


STEAMBOATS 
Inspection of. See Boats....3859-3875 


STEAM BOILERS 


Inspection of, regulations....... 2726 
STENOGRAPHERS 
Salary and expense allowance.. 8933 


Salary supreme court reporter.. 440.1 


STERILIZATION 
See Eugenical Sterilization Law 
aifei2) altul'e) e stlellentaivelin’s 's "el eteuene te 1455.1-1455.8 
STOCK 


See, also, Livestock 
In banks. See Banks and Bank- 


ing 
In corporations. See Corpora- 
tions 
STONE 
Leases of state lands for..... 3 
ash area sisi oi ain 0i Sane 1805.52-1805.55 
STREET-CARS 
Traffic regulations on passing.. 1743 
STUDENTS ~~ 
Fares refunded to whva....... f 860 
SUBPOENAS 
Mileage allowed for service of.. 4916 
SUMMONS 
Form and publication in action 
tO QUI Hat bL eis erlectueninte exe 9485 
jurisdiction acquired by ser- 
VICE Ache a facatevats Meena Rare e 9487 
SUPERINTENDENT OF BANKS 
See Banks and Banking 
SUPERINTENDENT CITY AND 
COUNTY HIGH SCHOOLS 
ADPOUELE diswW HEN ereyareteraisiaer-/eveystete 1294 
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SUPERINTENDENT OF FISH- 
ERIES 


TAXATION (Continued) 
Assessment of property for taxa- 


‘ tion by state board of 
Appointment and powers........ 3664 equalization. See sub-title, 
Equalization t 
SUPERINTENDENT OF PUB- ei ne Fleece) Nee 
LIC INSTRUCTION correction or change of assess- 
Duties in connection with ment, procedure.......... 2122.23 
teachers’ retirement salary railroads, duty to render state- 
BEE, so sleepy. 2 SeRae le « tahnoornedt 1124 TCD UIE me ANE IRA 2131 
Examination questions, duty to valuation of real estate and 
DECPALG aieys\dvetuialols.«i apes th weve 944 improvements .......5.... 2002.1 
Assignment of county tax cer- 
SUPPLIES TIN Cates ee Greta ciate oars 2191 
Purchase for state. See State Banks, defunct not to be taxed. .6014.95 
Purchasing Department and Banks, how taxed............. 2067 
Agent ...sc.seeeessne . .287-293.13 Bounty fund levy, petition for.. 2083 
Bounty fund tax levy..... 2081-3407.10 
time “of payment cms vevee ek. 2082 
SUPREME SAS Bounty inspectors.............. 2083 
Abbreviated record, how and 9746 Building and loan associations.6355.20 
when presented ........--- Cement dealers and producers’ 
Appeals taken to from what or- license tax OOULie. 23 2357-2368 
ders and judgments........ ae Change in assessments, notice to 
Authentication of record, how.. 9746 He \ piveniyde aL GheNe uit 2270 
Salary of stenographer.......... 440.1 Cities anal towne 
Transcripts, time for filing...... 9746 amount of levy for municipal 
PULP OSES tales srreten tains a 5194 
SUPREME, COURT REPORTS annual tax levy ii Hanes 5216 
Advertisement for bids......... 381 certification delinquent special 
Bond of publisher............-- 383 improvement taxes....... 5215.1 
Contract of publisher.......... 381 in cities which have exceeded 
Delivery by publisher.......... 383 constitutional limit of in- 
How published..............6. 3 380 debtedwmessaye i oes le 5201 
Stock to be maintained........ 383 Classification law 
blanks and rolls of assessor, 
SURETY COMPANIES form of................, 2000.6 
eee Cree A SMganN Gard: comity: Here mnupblp percent qt 
premiams 1 Now Taree mis APCS INS SMbaeLa Me a ane LeLOL We 2000.5 
SURVEYOR percentage basis, how deter- 
TOLDEG Miwa att. ovaty Sateen 2000.2 
See County Surveyor taxpayer may appeal......... 2000.3 
Collection sg property 
TAXATION tame a AEM? PRP 2238-2239 
Actions to annul tax titles, pro- Contests before Board of equali- 
COUT OMIA. cdraibre: olelraene Nee tas 2214 zation, procedure........... 2270 
Actions to recover tax paid un- Correction or change of assess- 
GORUOTOLERE 5 2) <-<'sia0.0 Saetate vere 2269 ment, procedure for....... 2122.23 
Actions to recover federal taxes Corporation license tax: See sub- 
UID MOR UCC) Wap ceteceishaye sie ie shales 2272.1 title, License Tax on Cor- 
Apportionment on redemption POTPADIOMe ONY ss oh OR 2299-2303.1 
EM OMAN GAS MSA ey i5hs |. 2) $4, sw lelere, ake 2211 County board of equalization, 
Assessment-book, delivery to DOWEL Ss ails woe ec ae eS lea 2114 
EMEGASULOL) fete ae stele: «/stst «ete el's oj 2161 County clerk 
Assessor, duties on collection delivers assessment-book to 
personal property taxes. APOASULEE Hy Vee islet eas 2161 
Maree etsueicheierate denne csr lad ,2238— 2239 affidavit to accompany..... 2161 
duties concerning livestock... 2087.3 duty to charge treasurer with 
duty to give basis to county 12 Bo be A PA Uae hee Adie 2163 
clerk for taxation personal duty to charge and eredit 
DEOPOTE YN 6h PVE A. QU 2000.5 BOHSEHOTS: LN cee ae 2165 
duty to give notice change of duty to transmit statement to 
assessments)... 0.5... bee 2270 state board of equaliza- 
blanks and rolls, form of..... 2000.6 CLOW Perales eee Cy 2181 
traveling expenses, payment duty to enter assessment net 
OFamirotaleie sits site & ielatistey statamener 2038 proceeds itax. ssees san . 2122.22 
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TAXATION (Continued) 


County clerk (Continued) 
poll tax receipts duty to pre- 
PATS ee, raters spas teas evees 2165.1 
report to state auditor....... 2257 
County commissioners may sell 


unredeemed tax property 
when and how............. 2235 
County fairs, levy for). .J.0%. 4549 


Date when taxes are payable... 2169.1 
Deeds for delinquent tax titles 


ACtLONE tO) An malware etalon. 2214 
cities and counties may pro- 
CUTE PAR sj ceaiets iota os: weer atiere 2209.1 


of what deed is evidence.... 2214 
property in irrigation districts 
ala th «fed i oh Seo nuh heh 7248.3—-7248.7 
titlesjconveyed, bys js if eres. 2215 
validation certain tax titles... 2209.2 
Delinquent tax notice, publica- 
PROM OL). Ve aise 2 ves Sha tee eae: oleh ave fo 2169 
Delinquent taxes, interest on... 
charged to county treasurer.. 2180 
Drainage district taxes, collec- 


PLOT OL el as pedal aa ilanieht 2172.1 
Equalization, county board, 
OM, QTE) Orso oie eta hieleai siege fateps 2114 


Equalization, state board of 
appeals to from county board. 2122.9 
appeals to district court from 
CeCisions; y Of) 5 rejere-oceiery =< 2122.14 
assessment, powers concerning 2122.8 
assessment net proceeds tax 


on royalty interests...... 2096.2 
clerk’s power to employ...... 2122.5 
collection of information by.. 2122.8 
composition and term........ 2122.1 
definition -Of; terms . ij...5 << 2) sy 2122.4 
duty as to freight line com- 

PANY; CARES Hs tess Gameis 2105 
duty as to net proceeds mines 

BA Os cate uccvasgerd 2090-2096.2 


assessment and apportion- 
ment by........2122.20-2122.21 
duty to collect certain taxes.2122.19 
duty of public officers to as- 
BUSH HY Lta'9 sasyeelors atiee's Pived Suey 2122.15 
effect partial invalidity act. .2122.18 
equalization property values 


former board, continuation of. 2122.7 
investigations to be conducted 


Dy usb otiete!o..< lata cpereet outa ay hae 2122.8 
license taxes .collected by....2122.19 
MC OLIN S 1) 2) 00/0)! aellsleseydals Slalila sols 2122.3 
notice of intention to change 

ASSESSMENLS) s on\e:ciee eels owe 2122.10 
oaths, power to administer. ..2122.16 
Office EXPENSES... 2c. c ec eaes 2122.6 
omitted property, assessment 

Nahe salts lateuens eisimeleloniiemmec 22.) 
OVGAMIZALLON G0! iagal sgszsersi alts bisa 2 2122.3 
penalty for contempt of..... 2122.16 
penalty for refusal to furnish 

AN TOPMVA BLOND ibO%s iafalesjoieteiaioss 2122.14 
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TAXATION (Continued) 


Equalization (Continued) 
percentage basis for taxation 


FIOM g WY ca sete, sia alenoteaneaente ce 2000.4 
powers and duties generally.. 2122.8 
qualifications of members..... 2122.2 
QUOLU AL) eee etree a tee sees 2122.3 
railroads, assessment by...... 2131 

duty to render statement.. 213 
tailroads, duty to assess...... 2122.8 
VOPOLbSMT. aie ere clbalennaiveiesekerae 2122.8 
SALADS & (crs wheres enna eRAKOls ha 2122.2 
BOO ea pcsn dius, Ws, s, ¢ 0k eR DROS! ¢ 2122.7 
secretary,”, duties... .eme shee 2122.5 
statement of changes sent to 

COUMbYsuCLer ia. tan dre alee 2122.12 


state rate of tax fixed by....2122.13 
telegraph and power lines, as- 
SORSOd PD Vic velsrecmusitta | queue ce 2122.8 
TWOLIGEL ihok's « Roe Nereis wees 2122.13 
vacancies in board how filled. 2122.1 
witnesses, power to summon.. 2122.8 
Exemption members national 


guard from poll tax........ 1401 
Extra levy for schools when au- 

thorized 2. eet 1219 

election: homiy.2). SMA. 1219 


Federal taxes 
action to recover authorized.. 2272.1 


claims, payment of........... 2272.6 
congressional legislation to be 
SOUS E. Con phgeepeey st Ment eee 2272.2 
employment of counsel....... 2272.4 
esclveat vot funds... ayvue Meyers 2272.7 
moneys, disposal of.......... 2272.3 
notice to claimants..... 00 es... 2272.5 
Federal tax liens 
ROC MMOW, NOME. cc cepe atc setae -. 2154.7 
certificate of discharge....... 2154.3 
HUN SG BOCICS) OF 4's, o 5.0 gznterotaler on 2154.1 
furnishing of files....... eseee 2154.4 
PROX VOT. 5 siti idiie s stelote ters eee. 2154.2 
interpretation of act......... 2154.6 
PULPORE OL) BCE. 2 ee wake a each 2154.5 
Fire department disability fund, 

Lewy ABEOR Giles Leis @ eveibeanerene 5119 
Free text-books, levy for....... 1199 
Freight Kne companies to file 

Suabemoent, Voss epiemietee cits 2099 

certification value for taxa- 

DROW |) een SORE OS SER 2105 
gross earnings, ascertainment 

BNC tax | ONEataa. araeb cle e 2101 


statement gross earnings and 
tax to be made by com- 
PANMiess). Tay... eats. cee 2103 
Gasoline distributors’ and dealers’ 
license tax. See sub-title, 
License Tax on Gasoline 
Distributors and Dealers... 
Heres ants ASABE S Wek, HAL lOO GLL0 


Wiis, SYRSLE ahahaha eee HRI oie Sh Nain 2087.1-2087.5 
Gypsum, license tax on sales of 2368 
Hail insurance levy, how made.. 351 
High school funding bonds, levy 

LOT Retaisate talaieletaiane arateteterereteie teks 1254.13 
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TAXATION (Continued) 


Horses taken in roundup, assess- 
MONGOL? cite aitecte + sleet seis, 6 4520.9 

Huckster’s license....... .2421.9-2421.15 

Improvements, effect of destruc- 


tion on property values..... 2002.2 
Inheritance taxes. See Inheri- 

tance" Tax hie ee. 10377.1-10377.25 
Inséct pest extermination, levy 

TOT y rates ilove Mai te lorateretene wvtais. , 4004 
Registry of warrants..... oxdsigtlo 4504 
Interest purchasers of state 

lands), ||. <a aedeehe epeataeerr 1805.92 
Irrigation districts. See Irriga- 

tion Districtsi..... . aerial 7234-7264 
Irrigation district bonds, levy to 

PAYG seetede: 13a. cei Boa 3973-3974 
Itinerant vendors, license of.... 

SGFREGS acd Ve taste 2 Rorst ARIS fo 2421.16—2421.23 
Joint school district levies..... 1036.1 
Levy for municipal purposes, 

MOUNT MOL. aa ss a 2)< s/n in ae Reeee 5194 


Levy to pay county bonds.... 4622 
License of transient merchants, 
hucksters and peddlers 
hucksters’ license 


amount of license.........- 2421.10 
application ., Lory. s:citscel ein a 2421.11 
definition of huckster....... 2421.9 
interpretation of law...... 2421.15 
issuance of license......... 2421.3 
penalty for doing business 

WAthOUL. ..a+,« suueps selene 2421.14 
penalty for failure to ex- 

abi cy AR fo selec Mento Le 

itinerant vendors’ license 
amount of license.......... 2421.17 
Boplication’ LOM. jess enters 2421.18 
bond, when required....... 2421.19 
definition of itinerant ven- 

GOD Noe cheats  oNcgeenate atarete 2421.16 
interpretation of act.......2421.23 
issuance of license......... 2421.20 
penalty for doing business 

without - .. cajepameeeets 2421.22 
penalty for failure to ex- | 

hibit... cepeheeeene oes 2421.21 

transient merchants’ license 
amount of license.......... 2421.2 


application for license..... 2421.3 
bond in lieu of license when 2421.4 
definition of transient retail 


Merchawteerie kes occ 6 2421.1 
interpretation of act....... 2421.8 
issuance of license......... 2421.5 


licenses not transferable... 2421.5 
penalty for doing business 


WtH.O Ut a aaetate cite asia yess 2421.7 
penalty for failure to ex- 
HibLEs Mey, STE ee ee 2421.6 


License tax on cement dealers 
and producers 


AMOUNT FOL “TAX: i3 ain teste «6 Mele  2o07 

tax on sale of cement..... «.- 2368 
License tax on corporations 

assessments, how made....... 2300 


disclosures, how compelled.... 2303 
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TAXATION (Continued) 


License tax on _ corporations 
(Continued) 
cling of -weturng.;,'s'.'s\s' 0's ph ane 2302 
how computed......... eedece) | aa00 
penalty for nonpayment...... 2300 
procedure on understatement... 2303 
Tepeal* etkect ot Mines. cele as 2303.1 
returns to be made........... 2299 


License tax on gasoline dis- 
tributors and dealers, initia- 
tive act of 1927 
action to collect authorized.. 2389 
amount of tax spig iad ae 2382-2383 
dealer’s tax, amount of...... 2383 
distributor’s tax, amount of.. 2382 
federal aid roads, proceeds 


used om tsi. Lin it 200 ae 2392 
penalty for failure to make 

Statement) 122.5. uyelseeeteei seks 2389 
proceeds, how distributed.... 2392 
quarterly payment of......... 2384 


License tax on gasoline distribu- 
tors and dealers, legislative 
measure of 1927 
action to enforce authorized. 2396.8 


AUIOGUNT OL axa eycte seer tates 2396.3 
dealer’s invoices ..../)...5). 2396.10 
dealer’s license tax, amount 
it ORIEN Peg MEM eh 2396.2 
dealer’s' statements...'........ 2396.3 
dealers to keep records....... 2396.6 
penal ty * caps cnmerecmaeetnaies 2396.7 
definition \termis\s.is% «ios tee <a 2396.1 
disposal of moneys.......... 2396.13 


effect partial invalidity act. .2396.14 
export. gasoline excepted..... 2396.11 
federal aid highways, proceeds 


used, O1)AiSh)s oe. sreereelantee 2396.13 
inspection of dealer’s records 2396.9 
penalty for delinquency...... 2396.5 
penalty for false representa- 

tions) Tiel See 2396.20 
procedure to fix tax in ab- 

sence statements......... 2396.8 
Tailroad companies to make re- 

DOT USA Lie le slelteiis) caters: ats a 2396.12 
refund certain gasoline tax 

AWUEHOTIZEG) piven 'clb stone ahsce <A 2396.19 
rules to be prescribed by board 

Oqualization “Svs Jaigges «ah 2396.4 
state highway fund, how 

distributed ...... 2396.16—-2396.18 


violation of act misdemeanor. 2396.15 


License tax on  metalliferous 
mines 
AMOUNT. Of FLAK e ois asa eel eneNe 2344.4 


commencement of business, 

duty to notify board....2344.13 
computation of tax..........1 2344.6 
disposal of proceeds. .2344.12-2344.16 
effect partial invalidity act. .2344.16 
gross value of product, how 


determined) i.e eins ute . 2344.3 
how computed for 1925....... 2344.15 
imposition of tax..... Bie seine ‘ 2344.2 


lien of ‘taxie ...2344,11 
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TAXATION (Continued) 
License tax on  metalliferous 
mines (Continued) 


Hotice Of) taxis Salavenetyael eevee 2344.4 
penalties added when collec- 

tion enforced... ..)....) 2344.9 
penalty for delinquency...... 2344.7 
“person” | defined vi. wisiaen!sifiere 2344.1 
production of evidence, how 

COMPOS | ese." siarw\ = sean wieilays 2344.9 
repealing clause .):% . oi. .es)eee ss 2344.17 


rehearing may be had when. .2344.10 
statement to be made by oper- 

AGOTS. | uicla%s aie forotehabeps ahape Rha 2344.5 

penalty for failure to make 2344.8 
tax supplementary to existing 


aU ROS NPT Nab al piv a) atapege 'oialptalre 2344.14 
License tax on oil producers 
AMOUMt, OL CAROLE tte neve ols 2398 


distribution of tax moneys.... 2399 
gross value of product, how 
determined Fides oats tae 2400 
payment of tax, when due.... 2399 
procedure to collect tax in ab- 


sence of statement....... 2405 
producers to file reports...... 2401 
quarterly statement of product 

FEQUITCG, (ii somite vd aptarys 2403 
record of producers to be kept 2402 

JOST A a MS OTe OBR OES the oe 2402 
unlawful to fail to make 

SLATEMENE No ie, chenelsile evoke tel s/t 2404 
WHO, MUSE’ "Day. o/.\e'ee'sic/s ole heen Ooo). 

License tax on sleeping-car com- 
panies 
amount and levy of tax...... 2313.6 
assessment of taxi: s0....00 2313.3 
collection, how enforced...... 2313.7 
efinitions)) Mies Ges pede tele. 2313.1 
estoppel of company when... 2313.8 
first tax due when........... 2313.9 
notice of hearing............ 2313.5 


penalty for failure to report 2313.7 
receipt to constitute license. .2313.10 
repeals, exception:........... 2313.11 
reports to be) made; 02.2024. 2313.2 
valuation, how determined... 2313.4 


Lien of federal taxes, filing and 
andoxins ty Ns My ou ena 2154.1-2154.7 
Lien of personal property taxes 2153 


Livestock, tax on when coming 


into’ .state’to! graze... sik. 2087.1 
assessor to ascertain stock lia- 

TS DO Geax sal vaeiroraetiet als ad 2087.3 

GIS POSal VOR bax wera de thine ec uletets 2087.5 
owner to notify county treas- 

REDO Veh, eM ah ay ae a ARE a 2087.2 

penalty for violation act..... 2087.4 
Merchants, transient, license of 

BE! MUN ars aL gedanale sy 2421.1-2421.8 


Mines, net proceeds, tax on 
apportionment tax by board 


equalization “ls. vierqjeadel 2122.20 
transmission statement to 
COUNTY’ Clem 1851) ses ela cers 2122.21 


clerk to enter assessment. .2122.22 
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TAXATION (Continued) 


Mines (Continued) 
assessment by board equaliza- 


BI OBES 2 o)scp os neous crest as bre 2096.2 
how pcomputed sas) sr../s)satern cnet 2090 
levy and collection of tax.... 

erebaiehe eames 5 ohoeteaaber cv 2095-2122.22 


penalty for false statements.. 2090 
royalty owners to make state- 


peYS) trae ey Oey ee hele ae 2096.1 
statement gross yield........ 2089 
Net proceeds tax on mines. See 
sub-title, , Mines.......... 2089-2096.1 
Notice of change in assessment 
toi ibe ™given...).. Hee, es 2270 
procedure to contest......5.).. 2270 
Notice of claim of tax title, 
publication woL] Aone Fae 2215 
Notice of delinquent taxes, pub- 
lication (ofl. Surge. Logon . 2169 
Notice of federal tax liens fil- 
TRG LOE Neier savecaherchaeted ¢ See 2154.1 
ENCEX OL SES. ULI. UNL eres 2154.2 
Notice of tax sales, publication 
OE. Gaston s be atavats qheleta's gueateeestente 2182 


Oil producer’s license tax. See 
sub-title, License Tax on 
Oil, Producers”... aan 2398-2405 
Omitted property assessed by 
state board of equalization.2122.11 


Payment of taxes, when due.... 2169.1 
Payment taxes under protest.... 2269 
Peddlers, license of..... 2421.16-2421.23 

Percentage basis, how  deter- 
PATIO UES ek reat Use FIGS wale ea) ay 2000.2 
taxpayers may appeal........ 2000.3 

Personal property tax, collection 
OL CD YASSESBON. seyelnsiele/e es 2238, 2239 


Personal property tax, lien of.. 2153 
mortgagee may require sepa- 


rate’ ‘assessment::........ 2153 
Poll tax receipts, preparation 
OTM tat sth ihc” oi clapate aay tte: a eaten 2165.1 
Power lines, assessment by board 
SCUALITATION Meares seas: 2122.8 
Protest, payment taxes under.. 2269 
action! tO; TeCOVGRs slas.'.\c oils 2269 
Publication notice delinquent 
faztsalesh \Aeraaiae ss suslteanate 2182 
Quarterly settlement by county 
PUCAS UT OE ite yo. oyara) es) elkicle stores 2174 
APPTO WAL: HIE iors +’ ny sain aera 2174 
Railroads, assessment of...2122.8-2131 
officers to render statement.. 2131 
Real estate and improvements, 
valuation) vortices | Cys Jsepnierds 2002.1 
Receipts for poll tax, prepara- 
PLO! Sie nw teller s eels eres nen 2165.1 
Redemption from tax sales by 
WHOM» MAC Oi kral's). crepes ows s we 2211 
Refund of money for void tax 
bitley whens). eel ie aten slept ere 2197.1 
Refund gasoline tax authorized 
WHOM Wpigdsfelutajatuvany sere = eheher'al ok 2396.19 
Remission 1922 tax delinquencies 2200.1 
penalties remitted....... eevee 2200.3 
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TAXATION (Continued) 
Remission 1922 tax delinquencies 


(Continued) 
publication notice postpone- 

FN.OWA jijes.j theta aeageyahate meenele) ah 90 2200.2 
Report by county treasurer to 

COMMLY pClOwke <1... .<deieeenere esis 2176 
Report by county clerk to state 

SUL ALO EN Lh). =< «) sagteameme ey ehehs 2257 
Sale of unredeemed property by 
county commissioners when 

BULHOTIZC |. Jes ais sseqenereuels Se acoo 
DCN OR IEIEROIS BRIG ich orien ore 2235.1 

Sales for delinquent taxes 
designation of portion to be 
SOU, Utrera. efit Bree 2191 
publication of notice of sale 2182 
redemption from sale........ 2211 
sold to county when.......... 2191 
assignment of county’s in- 
EHNA eine ooh) GaSe Oo. 2191 
validation existing certificates 2191 
School bonds, levy to pay...... 1224.26 
School district floating indebted- 
NESS LOM Yip LOT) sieterapj-h-heie« ... 1254.22 
School district, special funding 
bouds rleviyset Or jeeps «1s 6 eiet sts 1254.5 
Settlement county treasurer with 
BhatorCLCasuper st.) ics.) yao ls avert 2255 
Sleeping-car company’s license 

tax. See sub-title, License 

Tax on Sleeping-car Com- 

PAMICS Hiei cre ds okt pay)’ 2313.1-2313.11 

Special district high school tax 1281 
State highway funds, how dis- 

ETA UECR! Gaicit.ie\disicde dss 2396.16—-2396.18 
VO WER e STCTICLEG 1.) oie! o's 0s 'otatohele 2396.17 
percentages uncompleted mile- 

USSR OM eveneleysyais fs s aie oN ee 2396.18 


Taxable value, how ascertained 2000.1 
Tax deeds. See sub-title, Deeds 
for Delinquent Tax Titles 
Telegraph and telephone lines, 
assessment by state board 


OPMOCUANUZALLOUM se 0)... 5) 'v./ars:siiahe 2122.8 
Title conveyed by tax deed.... 2215 
Transient retail merchants’ li- 

Gomes OBGISE 6 sist eee 2421.1-2421.8 
Traveling expenses assessors and 

COP UDVCS Me eerab hes ais, «\0, +) <5, ca aye 2038 
Treasurer, to be charged with 

PEW A id US pa ae 2163 

to note date and amount of 

ER cies 5 Cea eeicEs Seo: 2171 
to publish delinquent tax no- 

THECSUPAR Tees oats iene! Sha Sea 2169 
to collect irrigation and drain- 

aeerdistrict taxes... ../' 2172.1 
to be charged with delinquent 

MELE SUN cs «er cic. chleyleh svasalghanerepete 2180 
to publish notices of tax sales 2182 
to make quarterly settlement. 2174 
to make report to county 

BAGS TSRCIGs Ponce. 3s tovisViec «px we eal vEOY ok 2176 
to make settlement. with state 

ME PSULET. le ciainys cloteita eretshehei 2255 


Validation certain tax deeds....2209.2 


TAXATION (Continued) 
Validation existing tax sale cer- 
tificates . 
Value, how ascertained........ 
Valuation real estate and 
PEOVOMENGS oer saat eee: 
effect destruction 
TLOIGSY (0 Srahey slates etelisc a i 
Void tax titles, refund of money 
When yk. whey tear a eye ik rate 
Witnesses, state board of equali- 
zation may summon........ 


2191 
2000.1 


ee 


2002.1 
2002.2 
AVAL Tea 
2122.8 


TAXIDERMISTS 
Muicense oti ee ee. erp a aNe Be 


TAX DEEDS 
Bee | MVAXAGION. « cialaWers sles is 2209.1—-2235 


TEACHERS 


Examination of. See Schools, 
Public: Sub-title, Hxamina- 
tion of Teachers...\.2..2 . 1088-1104 


School teachers deemed re-elected 1075 


TEACHERS’ RETIREMENT FUND 


See Schools, Public: Sub-title, 
Teachers’ Retirement Salary 
PA ss ae ss eer Sia Set deh ahehaa 1116-1127 


TELEGRAPH AND TELEPHONE 
COMPANIES 


Assessment of property........ 


TEXT-BOOKS 


In public schools. See Schools, 
Public: Sub-title, Text-Book 
COMMISSTON Cte. oe + ie 1189-1199 


THIRD CLASS SCHOOL DIS- 
TRICTS 


See Schools, Public: - Sub-title, 
Third Class School Districts. 


THRESHERMEN’S LIENS 


Costs allowed on _ foreclosure 
OLN te ecuale lem nictiie ote sean Siete nes 


Limitation time for action to 
foreclose 


ee ee ee ey 


TIMBER 
See State Forests....... 1830.1-1830.10 


State timber lands not subject 
POMS L Oars. stele ated eves. oteteMa ener 1805.64 


TITLE 


Certificate. of title to automo- 
biles. See Motor Vehicles: 
Sub-title, Certificates of 
ID itil Oisiectareret sie ats ete teh hereby 1763.1-1763.4 


TITLE ABSTRACTORS 
Renewal of bond, regulation of 4143 
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TITLE RESERVATION CON- 
TRACTS 


Bal ngs Ofte wetalerele stots ete eda Scicieatiyey ES 
TRACTION ENGINES 
Inspection of, regulation........ 2726 
- RADEMARKS 
Registration by dealers in dairy 
products ...... slates citsiere lel 2629 
TRAFFIC REGULATIONS 
Accidents, drivers of automobiles 
EOL TOPOFE . s Uxcswsevsey core 1744.1 
County commissioners may pro- 
mulrate >. neue: Se a: LENSE 1622 
Heavy machinery, moving on 
CORA Coats Oa sedate hile kecn wiles 1749 
Passing vehicles, duty to permit.. 1743 
Penalty for failure to report ac- 
CHASM ES sires wvdsvecece 2744.1 
Rulesvor the roads 70s, SIs 1743 
Signals, how given...... avasek iohtee ts 1743 
Standing street-cars, regulation 
ONMPASSINEh. Hos yee enews ais els 1743 
Trucks liable for breakage, when 
Sate age he Soatia el tie Ass ie alta: ale cla 1749 
Vehicles to proceed how........ 1743 
TRANSCRIPT 
Time for filing in supreme court. 9746 


TRANSIENT RETAIL MERCHANTS 


License of. See Taxation..2421.1—-2421.8 


TRANSPORTATION COMPANIES 


Regulation of. See Railroad 
Commission: Sub-title, Motor 
Transportation Companies... 

ene escisiecces BO05.1—-380811 


@oeervocce 


TRAPPERS 
License for ereceveeereeoeeeeeeeees 3685 
TRAVELING EXPENSES 
County assessor, payment of.... 2038 
Limitation state officers attend- 
ing conventions, etc......... 443 
State entomologist, how paid.... 


916 
State officers to file itemized ac- 
count. See Examiners, State 
Board of: Sub-title, Expense 
Accounts .......e000-..458.1-458.6 


TREASURER, COUNTY 


Duties as to taxation. See Taxa- 

tion 
Duties in connection with pay- 

ment school bonds ......... 1224.29 
Duty to keep record school bond 

AALS sacs inicine ie cto eel cunisiene iene 1224.28 
List of delinquent motor vehicle 

taxes, duty to make........ 1759.2 
May purchase county warrants 

when and how....ccccscees 4639.6 


TREASURER, COUNTY (Con- 

tinued) 
Receipts, duty to issue in tripli- 
CAL OMEMI oh. ovale hie tels aici e tetshetatens 
Public funds, regulation of de- 
POSTE a tals hem chats inlelsle she eleiele 


TREASURER, STATE 
See, also, Funds 
See, also, Warrants 
Advertisement for bids to pub- 


lish report’ V2 ievsamie ieee 
Balance sheet to be prepared 
DIY, alates 2s Sis e'etelatensrs ee eeeeton Ne 
Custodian funds historical so- 
CLO LY Saas Gein dieteleneenetate 


Contract for publishing report.. 

Deposits state funds, how made.. 

Duty to keep securities and 
records 


4751 
4767 


investments by land board. .1805.105 


Duties in connection with hail 
insurance 
Duty to keep account of funds.. 
Duties in connection with fiscal 
BPOMCTES | Mee ee sleiess | aloe oe oes 
Forester’s co-operative work fund 
established Mby “Cian. crteete 
Governor to verify report of.... 
Interest on state warrants...... 
Payment warrants on fire de- 
partment relief association... 
Purehasing agent to let con- 
tract for publishing report.. 
Registry of state warrants...... 
Reports to commissioner of state 
landsthn. teak tives OL aC 
Salary Vot ideputy se 20a. lr wel ss 
Security for state deposits taken 


eos e ere eee eee ee eee ee oeee 


What controlling fund accounts 


to tbe’ kept iby 20). Skene Aad 
TREASURY NOTES, ACT OF 1925 
Appropriation for .......+...e0- 
Disposal Ot cept. ASICS aEE 
Form and registry......... siaveyes 
Issuance authorized............. 
Place of payment..... a otevelsiatal elf 
Series and interest...........-- 


Treasury note redemption fund.. 
Where and how payable........ 


TRESPASS 
On state lands, penalty for...... 


TRUCKS 
Regulation of moving on high- 
way 


eeeoeeeeceeee cere eee eeeee 


TRUST COMPANIES 
See Banks and Banking 


TRUST DEEDS 
How executed by corporations 
and where filed.... 


355 
187.1 


1830.10 


1749 
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TRUST ESTATES 


Appearance unknown persons... 
Bond to be given by trustee.... 
Court may authorize sale or lease 
Of when ,....scecesceereees 9575.1 
Effect of final order. Serer 9575.8-9575.9 
Hearing, order and confirmation.. 9575.7 
Mineral leases, when authorized., 9575.3 
Notice to minors and persons of 
UNSOUNG MING 2.6. 66.2 ee eee 9575.6 
Order of court, term of lease... 9575.2 
Procedure on petition to court 


9575.8 
9575.7 


OMMOTCLET: |<\cvis/o aie a)sleleleie! oyeieieis 9575.4 
heats TALUS TI. « eee .. 9575.4 
notice of hearing, publication.. 9575.5 


Responsibility of persons dealing 


with trustee .....seseeees - 9575.10 
TRUSTEES 
Rural schools, powers and duties. 1044 
qualification and election..... 1043 
Schools. See Schools, Public: 
Sub-title, Trustees 
TRUSTS 
See Conspiracy .....cccccccssee 10904 


TUBERCULOSIS SANITARIUM 
Admission of patients, regulation 


Olmert es mtaieeery era sceiate cots (ate otate de ~. 1520 
Cost of treatment of indigents.. 1520 
Soldiers and sailors admitted 
WEN ita! s it sie Aner moe oie e 1520 
UNIFORM NEGOTIABLE IN- 
STRUMENTS LAW 
See Negotiable Instruments Law 
UNIT SYSTEM FOR RURAL 
SCHOOLS 
Procedure for adoption...... eee) (1042 
UNIVERSITY OF MONTANA 
Credits acknowledged by board 
educational examiners ...... - 1100 
Diplomas granted by...... eoeee 854 
Institutions comprising ......... 852 
Refunding fare to students...... 860 
VALIDATION 
Certain county bond issues..... 540.3 
Certain judicial sales of real ‘ 
PLOPeriyn seeerat ss > orectsiels chee moaoe 
Certain tax deeds........... eae aa09.e 
Existing tax sale certificates.... 2191 
VALUE 
Taxable value, how ascertained.. 2000.1 
VEGETABLES + 
How purchased for state institu- 
PLOWS Mets k sials «cai 6's slaveinisinias len S.O 
VETERANS 
Memorial fund ...... aoe a oe cleieieleiet £009 
VEHICLES 


See Traffic Regulations 


VOCATIONAL REHABILITATION 
Amount of monthly allowance.. 3051.1 


Conditions of allowance........ 3051.1 
Payments, how made..... aoele es POUOLS 
Who entitled to allowance...... 3051.2 
VOTERS 
See, also, Elections 
Qualifications on elections for 
creation public indebtedness. 540.1 
preparation and posting lists 
VOCCTS sce PS Se, 0.2 
Qualifications on school district 
bond, elections). «.. M82. Waa. 1224.12 
WARDEN 
Game warden. See Fish and 
Game Laws 
WARDEN STATE PRISON 
Registrar motor vehicles........ 1755 
duties as such. See Motor 
Vehicles: Sub-title, Regis- 
CUAELOMM a sche exereusee -- -1755-1763.21 
WAREHOUSEMEN 
See Public Warehousemen 
WARRANTS 
Counties may purchase county 
warrants) *witeM) 7..." aee 4639.6 
County clerk to, draw when..... 4811 
County high school trustees may 
issue on failure of bank 
SVV SUG Tears fers aretet sie oral cash arate 1254.9-1254.16 
Investment special funds in gen- 
eral fund warrants author- 
VAST MSR UOGIASO TIE SEVERE ree 270 
Preference right to purchase re- J 
served by“state: 2. oy a 1912 
Registration hail insurance war- 
TAUB Alek cise lecaroters chars eyeree cai 355 
SLATE SWALTTANICA) ete cyerele «a eters oe 180 
Salary county clerk withheld 
WiLGIL sreveve/ lela ete ese cekemmeny states 4814.1 


School trustees may issue for 
moneys in failed banks when 
1254.1-1254.8 
School trustees may issue in ex- 
cess of available funds when 


eee eee eee eee eee sees oes ein eee 


School warrants when issued in 


1254.18 


anticipation of collections... 964 
State warrants, when registered.. 180 
Treasurer may purchase state 
general fund warrants when. 1912 
Validation certain poor fund war- - 
DAMLUS | csc. Sag wales si iaae he-* sien 
WAR RELICS 
See Grand Army of Republic. ..320-324 
WATER AND WATER RIGHTS 
Cities may furnish water to out- 
side. industries 22270 0.5.0°.0% 5039.2 
Decrees subject to prior adjudi- 
COULOMS begets o'« Gisy clei s Matsa sie 7122 
petition to establish rights 
after decree -:.::sc6:.... 71244 
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WATER AND WATER RIGHTS 


(Continued) 
Lessees of state lands may ae- 
quire water right 2.0.0... 1805.33 
Water commissioners 
appointed when ww... .. 6 esas 7136 
compensation and thats 
THEN GL) cis ot etsho tes tetthenene aioe 7159 
complaint by dissatisfied users, 
PLOCEMULE, Pcp). siblseteise slers.c iol 7150 
execution may issue on appor- 
tionment).order 1... dese 7159 
execution to issue on order 
fixing Lees) pyaistaleneissiehe abele 7149 
expenses, how allowed and 
Bd (6 Wt Rey Rec: 7145 
apportionment of .......... 7147 
notice to be given by clerk.. 7147 
order of court, hearing and 
determination .......«- 7148 
FOES VOL iu aigc ere ettels, Post Siete « Che te 7136 
headgates to be maintained.... 7151 
notification by commission- 
BIB) |p wtaiehe have wie wherein ate 7151 
power to admeasure water.... 7140 
taxation of costs ........ Peering B24 
WATER COMMISSIONERS 
See Water and Water Rights.... 
Teeth ania SP Pee 4 ni sieiois'n = ape koe PaDe 
WEARING APPAREL 
Factory for manufacture of to be 
installed at state prison.... 
ho hasape occsccevcess, 12447.1-12447.11 
WEEDS 
Extermination by county commis- 
sioners. See County Com- 
THIS SLOMOTS Meio sc epsha' sain cheeses 4508-4512 
Noxious weeds in erops, pro- 
cedure on finding ...... ahs sepa 
WEIGHTS AND MEASURES 
See, also, Scales : 
Full weight of coal to be given.. 3546.3 
Standard for dairy products enu- 
Mevacor ict. odehalehin joel aA SoeL 
WIDOWS’ PENSIONS 
Allowanee, when and to whom 
NAG OL creteyeisielejane MBA Feat 10482 
HOw. PLOCured oi. 5 ora. . osjersaisieiess' 9 HOLSS 
WILD ANIMALS 
Bounties for killing. See Boun- 
NLORS so oid ote Guna tuaie 3407.1-3407.11 
Destruction by livestock com- 
TMASSLO Uc s/c elehe Anka e lelealpeuo 4d foc 
WILLS 
Probate of, when granted........ 10030 
proof of subscribing witnesses, 
how produced ......00+006% 10030 
WITNESSES 
May demand advance of fees 
when eeoeoeeevesneene ee eeceeeeed 4944 


WITNESSES (Continued) 


State board of equalization may 
summon; twhens!. H208..98 22 10377.25 
Tax commission may summon.... 2122.8 


Who cannot be examined as.... 10536 
WOLVES 

Bounty Honitsasod. wie ees es, Sema 
WwooL 

May be included with mortgaged 

Sheep. He. CIES Ree. 22 04 8290.1 
WORKMEN’S COMPENSATION 
ACT 
Beneficiary defined ........... -- 2865 


Compensation for various disabil- 
ities, amount of..........2912-2915 
Compensation for certain enu- 


merated injuries ......... 2920 
Compensation paid to parent or 
guardian, when'!,%....9797...% 2898 
Compensation to run _ consecu- 
tively, When!) . . s\s's4.ssteree este 2919 
Death, compensation for injury 
CAUSING! 4. Dikndawds. MSI TIS 2915 
additional compensation, when 
ALTO W OOMrt nt ocr mtr sts fete 2916 
Defenses not excluded in certain 
occupations ..)....... Bocce 2837 
Employer defined ............ 2862-2863 


Employers may elect plan, when. .2990A 


Hospital service to be furnished.. 2917 
Injuries for which compensation 
1S"GROWEE HE Ee. Dee. 2920 
Limitation of time, exceptions in 
cage) Ofsiminorsien). 3. 0g. tiga 2900 
appointment of guardians..... 2900 
Major dependent defined........ 2866 
Medical service to be furnished.. 2917 
Minor dependent defined........ 2867 
Operation includes what........ 2849 
Temporary total disability, com- 
pensation: foras so. Boer. é 2912 
Total permanent disability, ecom- 
pensation, forey.eeemele cee 2913 
Workman defined............+2. 2863 
exception si Wiitee th sh, csie%!. Ulsan SBS 
WRESTLING 
See Athletic Commission. ...4551-456214 
WRIT OF MANDATE 
Peremptory mandate to be 
awarded when ......... sone | 9808 
damages and costs .......6.- 9858 
YEAR 
Fiscal year, cities and towns.... 5217 
Fiscal year in consolidated cities 
and) idountiésis, 202; POSTON 5520.54 
YELLOWSTONE COUNTY 
Establishment line with Carbon 
COUNLY» bic: cilate wroterete tone ttt 4358.1—4358.2 
YELLOWSTONE RIVER 
Regulation fishing in........... 3694 
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